This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


CM 

Epy 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Cited   P.U.R.  1915  D 


Digitized  by  VjOOQIC 


PUBUC  UTILITIES 
REPORTS 


ANNOTATED 


Containing"  Decisions 
of  the  Public  Service 
Commissions  and  of 
State  and  Federal  Courts 


1015  D 


THE 

LAWYERS  COOPERATIVE  PUBlISfflNG  COMPANY 

ROCHESTER.     NEWYORR 


Digitized  by  V^OOQIC 


Oopyriirbt  I91ft 

by 

The  Lawtsra  Co-opbkatitb  Pi/BUSHma  Oo. 


222786  ^ 


K.  K    AVDRRW<4  Pktntino  Oo..    Itochefltpr.  N.  Y. 


Digitized  by  VjOOQIC 


PUBLIC  SERVICE  COMMISSIONS 


ALABAMA* 

Railroad  CommiMion. 

Sax  p.   Kennedy,  President,  Axmis- 

ton. 
B.  H.  Cooper,  BirminghanL 
S.  P.  Gaillabd,  Mobile. 


ARIZONA. 

Corporation  ' 

F.  A.  Jones,  Chairman,  PhoBniz. 
A.  W.  CoLK,  Phceniz. 
W.  P.  Gbabt,  Phoenix. 

ARKANSAS. 

Railroad  CommiMion. 

W.   F.   McKnight,  Chairman,  Little 

Bock. 
J.  Sam  Rowland,  Little  Rock. 
Thomas  £.  Wood,  Little  Rock. 

CALIFORNIA. 
Railroad  Commission. 

Max  Thelen,  President,  833  Market 

St.,  San  Francisco. 
Fbank  R.   Devlin,  833  Market  St., 

San  Francisco. 
Edwin  O.  Edqebton,  833  Market  St., 

San  Francisco. 
Alex  Gordon,  833  Market  St.,  San 

Francisco. 
H.  D.  Lovkland,  883  Market  St.,  San 

Francisco. 

COLORADO. 
Pnlitta  UlilStiM 


Shxbxdan    8.    Knn>Aix»    Chairmaji, 
State  Capitol,  Denyer. 


M.   H.   Atleswobth,   State   Capitol,  ' 

Denver. 
George  T.   Bradley,   State  Capitol, 

Denver. 

CONNECTICUT. 

Public  Utilities  Commission. 

RiOHARD  T.  HiOGiNS,  Chairman,  Win- 

Bted. 
Chas.  C.  Elwell,  New  Haven. 
John  H.  Hale,  South  Glastonbury. 

DISTRICT  OF  COLUMBIA. 

Public  Utilities  Commission. 

Charles  W.  Kutz,  Chairman,  Dis- 
trict Bldg.,  Washington. 

Louis  Bbownlow,  Florence  Court, 
Washington. 

Oliver  P.  Newman,  District  Bldg., 
Washington. 

FLORIDA. 
Railroad  Commissioners. 

R.   Hudson   Burr,   Chairman,  Talla- 
hassee. 
Newton  A.  Blitch,  Tallahassee. 
Royal  G.  Dunn,  Tallahassee. 

GEORGIA. 

Railroad  Commission* 

CHARMU9     M.     Candler,     Chairman, 

AUanta. 
Joseph  F.  Gray,  Atlanta. 
George  Hillyer,  Atlanta. 
James  A.  Perry,  Atlanta. 
Paul  B.  Trammbll,  Atlanta.. 
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PUBLIC  SERVICE  COMMISSIONS. 


n>AHO. 

PabBc  UtilitiM  CommiMioD. 

AzKL  P.  Ramstkdt,  President,  Boise. 
A.  L.  Freehafeb,  Boise. 
John  W.  Graham,  Boise. 

ILLINOIS. 
Public  Utilities  Commissioiu 

William    L.    O'Connell,    Chairman, 

Springfield. 
Frank  H.  Funk,  Springfield. 
Walter  A.  Shaw,  Springfield. 
Owen  P.  Thompson,  Springfield. 
RiOHARD  Yatbb,  Springfield. 

INDIANA. 

Public  8«rTic«  Commisdon. 

Thomas    Duncan,    Chairman,    State 

House,  Indianapolis. 
James   L.   Clark,   Room   120,   State 

House,  Indianapolis. 
Charles    A.    Edwards,    Room    119, 

State  House,  Indianapolis. 
John  F.  McClure,  Room  124,  State 

House,  Indianapolis. 
Charles  J.  Murphy,  Indianapolis. 

IOWA. 

Board  of  Railroad  CommiMioners. 

Clifford  Thorne,  Chairman,  Wash- 
ington. 

John  A.  Guiher,  Winterset. 

James  H.  Wilson,  1412  £.  Walnut 
St.,  Des  Moines. 

KANSAS. 

Public  Utilities  Commlssioii* 

Joseph   L.   Bristow,   Chairman,  To- 

peka. 
C.  F.  Foley,  Topeka. 
John  M.  Kinksl,  Topeka. 

KENTUCKY. 
Railr<»ad  CommiMion. 

LaubBiNCB  B.  Finn,  Chairman,  Frank- 
lin. 
William  F.  Klair,  Lexington. 


LOUISIANA. 

Railroad  Commission. 

Shelby    Taylor,    Chairman,     Baton 

Rouge. 
John  T.  Miohel,  Baton  Rouge. 
BuRK  A.  Bridges,  Baton  Rouge. 


MAINE. 

Public  Utilities  Commission. 

Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
Charles  W.  Mulijbn,  Augusta. 
William  B.  Skelton,  Augusta. 

MARYLAND. 

Public  Service  Conainaiission. 

Albert  G.  Towers,  Chairman,  Balti- 
more. 

W.  Laird  Henry,  Munsey  Bldg.,  Bal- 
timore. 

E.  Clay  Timanus,  Munsey  Bldg.,  Bal- 
timore. 

MASSACHUSETTS. 

Public  Service  Commission. 

Frederick    J.    MacLeod,    Chairman, 

Boston. 
Joseph  B.  Eastman,  1  Beacon  QLf 

Boston. 
John  F.  Meanky,  Boston. 
Everett  £.  Stonk,  Boston. 

( Vacancy. ) 


Board  of  Gas  and  Electric  Licbt 
Conoimissioners. 

Alonzo  R.  Weed,  Chairman,  15  Ash- 
burton  Place,  Boston. 

MoRBiB  ScHAFT,  15  AshburtoB  Plaee, 
Boston. 

Thomas  P.  Riley,  15  Ashburton 
Place,  Boston. 
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PUBLIC  SEBVIQB  COMMISSIONS. 


MICHIGAN. 
Railroad  Comminion. 

L.AWTON  T.  Hkmans,  Chairman,  602 

Oakland  Bldg.,  Lansing. 
C.     S.    CuNNiNOHAH,    601    Oakland 

Bldg.,  Lansing. 
Cassius  L.  Glasgow,  Lansing. 

BilNNESOTA. 

Railroad  Sl  Warebouse  Commission. 

Ika  B.  Mills,  Chairman,   120  State 

Capitol,  St.  Paul. 
Chables  E.  Elmquist,  St.  Paul. 
O.  P.  B.  Jacobson,  St.  Paul. 

MISSISSIPPI. 

Railroad  Commission. 

F.  M.  Sheppabd,  President,  Richton. 
Geobae  R.  Edwabds,  McCool. 
W.  B.  WjLSON,  Corinth. 

MISSOURI. 

Public  Service  Commission* 

John  M.  Atkinson,  Chairman,  Jef- 
ferson City. 
Edwin  J.  Bean,  Jefferson  City. 
John  Kennish,  Jefferson  City. 
HowABD  B.  Shaw,  Jefferson  City. 
KxjGBNK  McQuillan,  Jefferson  City. 

MONTANA. 

Railroad  Comnoiission. 

J.  H.  Hall,  Chairman,  Helena. 
J.  E.  McCoBMiCK,  Helena. 
E.  A.  MoBLEY,  Helena. 

NEBRASKA. 

Slate  Railway  Commission. 

H.  T.  Clabke,  Jb.,  Chairman,  State 

Capitol,  Lincoln. 
Thomas  L.  Hall,  State  Capitol,  Lin- 

eoln. 
BT.  G.  Taylob,  Lincoln. 

NEVADA. 

Railroad  Commission. 

H.    F.    Babtine,    Chairman,    Carson 
City. 


J.  F.  Shauohnesbt,  Caracm  Cttf. 
W.  H.  Simmons,  Carson  City. 

NEW  HAMPSHIRE. 

Public  Service  Commission. 

Edwabd    C.    Niles,    Chairman,    Con- 
cord. 
Wm.  T.  Gunnison. 
Thomas  W.  D.  Wobthbn,  Concord. 

NEW  JERSEY. 

Board  of  Public  Utility  Comnods- 
sioners. 

Ralph    W.    E.    Dongbs,    Chairmaiif 

Camden. 
John   J.   Tbkagt,   16  Exchange  St., 

Jersey  City. 
John  W.  Slooum,  Long  Branch. 

NEW  MEXICO. 

State  Corporation  Commission. 

M.  S.  Gboves,  Chairman,  Santa  Fe. 

O.  L.  Owen,  Santa  Fe. 

Hugh  H.  WnxiAMS,  Santa  Fe. 

NEW  YORK. 

Public  Service  Commission,  Isl 
District. 

ElDWABD  E.   MoCall,   Chairman,   154 

Nassau  St.,  New  York  City. 
William  Haywabd,  154  Nassau  St., 

New  York  City. 
J.  Sebgeant  Cbam,  154  Nassau  St., 

New  York  City. 
Geoboe  V.  S.  Williams,  154  Nassau 

St.,  New  York  City. 
RoBEBT    C.    Wood,    154    Nassau    St., 

New  York  City. 

Public  Service  Commission,  Zd 
District. 

Seymoub  Van  Santvoobd,  Chairman, 

Alhany. 
Devoe  p.  Hodson,  Albany. 
William  Temple  Emmet,  Albany. 
James  O.  Cabb^  Ali)any. 
Frank  Ibvine,  Albany. 
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FUBUC  SERVICE  COMMISSIONS. 


NORTH  CAROLINA. 

Corporation  CommiMioift. 

Edward    L.    I^iayis,   Chairman,    Ra- 
leigh. 
William  T.  Lee,  Raleigh. 
CrEOBGE  P.  Pell,  Raleigh. 

NORTH  DAKOTA. 

Board  of  Railroad  CommiMionera. 

W.  H.  Stutsman,  President,  Mandan. 

W.  H.  Mann,  New  Salem. 

O.  P.  N.  Andebson,  Starkwep'^her. 

OHIO. 

PuUic  UtilitiM  ComaiiMion. 

Beeoheb  W.  Waltebicibb,  Chairman, 

Columbufi. 
O.  H.  Hughes,  Columbus. 
It,  K.  Langdon,  Columbus. 

OKLAHOMA. 

Corporation  Commission. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
Gbobge  a.  Henbhaw,  Oklahoma  City. 
W.  D.  HuMPHBET,  Oklahoma  City. 

OREGON. 
Railroad  Ccnnmission. 

Thomas    K.    Campbell,    Chairman, 

Salem. 
0.   B.   ArrcHisoN,  252  Court  House, 

Portland. 
Frank  J.  Milleb,  Salem. 

PENNSYLVANIA. 
Public  Service  Commission. 

Samuel  W.  Pennypackeb,  Chairman, 
1107  Franklin  Bk.  Bldg.,  Philadel- 
phia. 

S.  LaRue  Tone,  Harrisburg. 

Emoby  R.  Johnson,  University  of 
Pennsylvania,  Philadelphia. 

Milton  J.  Bbeght,  Lancaster. 

Chablbs  F.  Weight,  Susquehanna. 

Fbakk  M.  Wallaoe,  Harrisburg. 

AV.VT-TEB  H.  Gaitheb,  Harrisburg. 


PHILIPPINE  ISLANDS. 

PnUlc  UtilMos  Commission. 

Mabiano  Cui,  President,  Manila. 
Stephen  Bonsal,  Manila. 
Cltub  a.  DeWitt,  Manila. 

RHODE  ISLAND. 

PubUc  UtiliHos  Commission. 

WnxiAM  C.  Bliss,  Chairman,  19  Col- 

lege  St.,  Providence. 
Samxtel  E.  Hudson,  Woonsocket. 
RoBEBT  F.  Rodman,  Lafayette. 

SOUTH  CAROLINA. 

Railroad  Commission. 

G.    McD.    Hampton,    Chairman,    Co- 
lumbia. 
John  G.  Richabds,  Columbia. 
Fbank  W.  Shealt,  Columbia. 

SOUTH  DAKOTA. 

Railroad  Commission. 

J.  J.  MuBPHY,  Chairman,  Pierr«. 
P.  W.  Doughebty,  Pierre. 
W.  G.  Smith,  Pierre. 

TENNESSEE. 

Railroad  Commission. 

B.  A.  Enlob,  Chaibman,  Nashyille. 
H.  H.  Hannah,  Nashville. 
Geobge  N.  Weloh,  Nashville. 

TEXAS. 
Railroad  Commission. 

Allisox    Mayfielo,   Chairman,   Aus* 

tin. 
William  D.  Williams.  Austin. 
Eablb  B.  Mayfield,  Austin. 

VERMONT. 

Public  Serrice  Commission. 

Robebt  C.   Bacon,   Chairman,   Brat- 

tleboro. 
WiLUAM  R.  Wabneb,  Vergennes. 
Walteb  a.  Dutton,  Hardwick. 
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PUBLIC  SERVICE  COMMISSIONS. 


VIRGINIA. 

Slate  Corpomtioii  Commi—ion. 

RoBEBT  R.  Pbbntib,  Chairman,  Rich- 
mond. 
William  F.  Rhsa,  Richmond. 
J.  RiCHABD  WiNOFiELD,  Richmond. 

WASHINGTON. 

Public  S«nric«  Commimon. 

Charles    A.    Reynolds,    Chairman, 

Olympia. 
Abthus  a.  Lewis,  Olympia. 
Feank  R.  SFiNiiiNa^  Olympia. 


WEST  VIRGINIA. 

Public  Service  CommiMion. 

Elliott        Nobthcott,        Chairman, 

Charleston. 
WiLUAM  M.  O.  Dawson,  Charleston. 
£.  F.  MoBOAN,  Charleston. 

WISCONSIN. 

Railroad  Commission. 

Halfobd  Ebickson,  Chairman,  Madi- 
son. 
Walter  Alexander,  Madison 
Carl  D.  Jackson,  Madison. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

"         "    Ariz.  G.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

*  *    Ariz.  R.  C.  .••••.Arizona  Railway  Commission  Annual  Reports, 

1909-10. 

"^  "  Ark.  R.  C Arkansas  Railroad  Commission  Annual  Re- 
ports. 

"         *     Cal.  Bd.  R.  C.  ...California  Board  of  Railroad  Commissiimen. 

Annual  Reports. 

^        ^    Can.  R.  G Board  of  Railway   Commissionen  of  Canada 

Annual  Reports. 

••  •*  Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

**         "    Col.  S.  R.  G Colorado  State  Railroad   Commission    Annual 

Reports.    1907-14. 

*  •*     Conn.  P.  U.  O.   . .  Annual  Report  of  the  Connecticut  Public  Util- 

ities Commission. 

"         **     Conn.  R.  G Annual   Report   of   the   Connecticut   Railroad 

'  Commissioners.     1853-1911. 

*  •■     Dist.  Col.  P.  U.  C.  Annual   Report   of   the   District  of   Columbia 

Public  Utilities  Commission. 

"         "     Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 

*  *•     Ga.  R.  C. Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

*  «     Houston,  Tex.,  P. 

9.  C Houston,  Texas,  Public  Service  Conmiissioner, 

Annual  Reports. 
**         *    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

^Commissioners. 
•*         *    Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 
*•         *     m.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Illinois. 
*^         "    111.  R.  &  W.  C.   . .  Annual   Report  of   the   Illinois   Railroad   and 

Warehouse  Commission.     1871-1913. 
**         *     Ind.  P.  S.  C Annual  Report  of  the  Indiana  Public  Service 

Commission. 
"  ^     Ind.  U.  G Anniml  Report  of  the  Railroad  Commission  of 

Indiana.     1906-1912. 
zi 
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xii  ABBREVIATIONS. 

Ann.  Rep.  Kan.  R.  C Annual  Report  of  the  Railroad  Commissioners 

of  Kansas. 
"        •'    Ky.  R.  C Annual  Report  of  the  Kentucky  Railroad  Com- 
mission. 

*  *    La.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Louisiana. 

«        «    Los   Angeles   Bd. 

P.  U Los  Angeles,   Cal.,   Board  of  Public  Utilities 

Annual  Reports.     1909-1913. 

"        "     Manitoba  P.  U.  0.  Manitoba  Public  Utilities  Commission,  Canada, 

Annual  Reports. 
.  "        *    MaHs.  G.  A  E.  L. 

!    "  **.^:  ■-.. .       C Annual  Report  of  the  Massachusetts  Board  of 

r-^'*^*"^  -  Q^  j^jjj  Electric  Light  Commissioners. 

"        ^     Mass.  Hi<;h  Com.  Annual  Report  of  the  Massachusetts  Highway 

Commission.     (Tel.  Cos.) 

"        "     Mass.  P.  S.  C.  ...Annual   Report  of   the  Massachusetts    Public 

Service  Commission. 

"        **     Mass.  R.  C Annual  Report  of  the  Massachusetts  Board  of 

Railroad  Commissioners. 

'*        "     Md.  P.  S.  C Annual  Report  of  the  Maryland  Public  Service 

Commission. 

"         '*     Me.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Maine. 

"        "    Me.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  Maine. 

"        **    Mich.  R.  C Annual  Report  of  the  Michigan  Railroad  Com- 
mission. 

*  "    Minn.  R.  ft  W.  C.  Annual  Report  of  the  Minnesota  Railroad  and 

Warehouse  Commission. 

••        *'    Mo.  R.  &  W.  C.  . .  Annual  Report  of  the  Missouri  Railroad  and 

Warehouse  Commission. 

•«        "    Mo.  R.  C Annual  Report  of  the  Missouri  Board  of  Rail- 
road  Commissioners.     1875-1880. 

"        «     Mont.  R.  A  P.  S. 

C Annual   Report   of   the    Railroad   and    Public 

Service  Commission  of  Montana. 

M        •*    Mont.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Montana. 

**        "    N.  C.  C.  C Annual  Report  of  the  North  Carolina  Corpora- 
tion Commission. 

••        '*    N.  C.  R.  C Annual  Reports  of  the  North  Carolina  Board 

of  Railroad  Commissioners.     1891-1898. 

**        ^    N.  D.  C.  <rf  R.  ...Annual  Report  of  the  North  Dakota  Commis- 
sioners of  Railroads.     1890-1912. 

**        **    N.  D.  R.  C Annual  Report  of  the  Board  of  Railroad  Com- 
missioners of  North  Dakota. 

«■        "    Neb.  Bd.  Traas.  . .  Annual    Report    of    the    Nebraska    Board    «l 

Transportation.     1887-1900. 
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ABBREVIATIONS.  xiii 

Abb.  Rep.  Neb.  R.  C Annual  Report  of  the  Nebraska  Board  of  Rail- 
road Commissioners.  Only  1st  Annual  Re- 
port.    1885. 

*"        "    Neb.  S.  R.  C Annual  Report  of  the  Nebraaka  State  Railway 

Commission. 

"        "    Ney.  P.  S.  C Annual  Report  of  the  Public  Service  Gcmunia- 

sion  of  Nevada. 

"        "    Nev.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Nevada. 

**        "    N.  H.  P.  8.  C.  . . .  Annual  Report  of  the  New  Hampshire  Public 

Service  Commission. 

"        *    N.  H.  R.  C.   Annual  Report  of  the  New  Hampshire  Board 

of  Railroad  Commissioners. 

•*        "    N.  J.  R.  C New  Jersey  Board  of  Railroad  Commissioners 

Annual  Reports.     1907-1910. 

**        "    N.  M.  S.  0.  G.  ...Annual  Report  of  the  State  Corporation  Com- 
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A.  T.  ft  T.  Co.  Com.  L. American  Telephone  and  Telegraph  Company 

Commission  Leaflet. 

"  •*      C.  T.  C American  Telephone  and  Telegraph  Company 

Commission  Telephone  Cases. 

Bien.  Rep.  Cal.  Bd.  R.  C California   Board   of   Railroad   Commissioners 

Biennial  Reports. 
"        '*    Kan.  P.  U.  C.  ...  Biennial  Report  of  the  Kansas  Public  Utilitiea 
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P.  S.  C.  (1st  Dist.  N.  Y.)  '..Public  Service  Commission  Reports,  First  Dis- 
trict New  York. 

P.  S.  C.   (2d  Dist.  N.  Y.)    ..Public    Service    Commission    Reports,    Second 

District  New  YoA. 

P.  S.  Reg.   Public  Service  R^gulatiom 

Rate  Res Rate  Research,  published  by  the  National  Eleo- 

tiic  Light  Asaociation. 
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R.  I.  Bd.  R.  C.   Rhode  Island  Board  of  Railroad  Commissionera 

Reports. 
St.  J.  Mo.  P.  U.  C. St.  Joseph,  Mo^  Public  Utilities  CommisBioii. 

(No  regular  reports.)     1909-1913. 

St.  L.  Mo.  P.  S.  C St.  Louis,  Mo.,  Public  Service  Commission. 

Tenn.  R.  G Tennessee  Railroad  Commission    (no  decisions 

published).     Annual  Reports.    1897-1912. 
Wia.  R.  C.  R Wiaoonsia  Railroad  Commimion  Reports. 
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MOUNT  UNION  et  al. 

V. 

MOUNT  UNION  WATER  COMPANY. 

[CJomplaint  Docket  No.  271.] 

BateB '■^  Power  to  increase '■^  Fran€Mse  ordinance -^  IndefinUenese. 

An  advance  of  the  rates  of  a  public  utility  may  be  made  al« 
though  the  franchise  ordinance  prorides,  among  other  things,  that  the 
municipality  shall  have  the  right  to  purchase  the  utility  at'gpMfied 
times,  and  that  the  annual  rates  to  private  consumers  shall  not  ei^ceed 
those  specified  therein,  since,  in  this  form,  the  contract  is  indetermi- 
nate and  uncertain  in  length  of  time,  so  that  the  company  is  not 
bound  to  maintain  the  rates  therein  provided  for. 
Return  —  BeaaonaJ^leneee  —  JPereentage, 

Rates  of  a  water  company  producing  a  return  of  5.84  per  cent 
upon  complainant's  own  valuation,  or  less  than  the  annual  rate  of  in- 
terest, do  not  justify  a  finding  that  such  rates  are  unreasonable  and 
excessive,  especially  in  view  of  other  testimony  bearing  directly  or  in- 
directly upon  the  question  of  rates  tending  to  show  a  lower  rate  ot 
gain  than  complainant's  figures  indicate. 

[May  ^0,  1916.] 

C0MP1.AINT  that  the  Mount  Union  Water  Company  had  filed 
and  published  a  tariff  by  which  its  rates  were  increased  in  viola- 
tion of  the  terms  of  the  ordinance  under  which  it  was  operating, 

that  the  rates  were  unreasonable  and  excessive,  and  that  the  serv- 
P.U.B.1915D.  1 
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ice  was  insufficient  and  inadequate;  complaint  as  to  rates  dis- 
missed ;  fin4ii^  that  the  quantity  of  water  supplied  by  respond- 
ent is  adeq^dte  and  sufficient  for  domestic  consumption,  but 
compa^y  ordered  properly  to  protect  water  against  pollution  and 
cont^lnation  and  to  report  to  the  Commission  at  a  specified 
datQ.i£:e*soope  and  character  of  the  m^ans  Employed  to  sa£egtard 
the  purity  of  thQ  wafer,  pressure  teats  ordered  to:  be  made  .and 
reported  to  Commission. 

;•,  Appearance^;    Charles  E.  Hower  and  James  S.  Woods  for  the 
•complainant;  Thomas  P.  Bailey  and  Samuel  I.  Spyker  for  the 
respondent, 

Brecht,  Commissioner:  In  its  original  form  and  as  subse- 
quently amended,  the  complaiht  of  the  borough  of  Mount  Union 
against  the  Moimt  Union  Water  Company  sets  forth  that  in  a 
schedule  of  rates  issued  July  1,  1914,  effective  August  16,  1914, 
the  respondent  company  increased  its  rates;  that  the  proposed 
rates  are  in  violation  of  the  terms  of  the  ordinance  under  which 
respondent  is  permitted  to  operate  a  water  plant  in  the  municipal- 
ity of  Mount  Union ;  that  the  rates  under  the  new  schedule  are 
unreasonable  and  ezeessive;  that  the  ^^water  supply  furnished 
...  is  insufficient  in  amount  and  deficient  in  quality;"  and 
that  the  supply  of  water  furnished  by  respondent  to  the  borough 
of  Mount  Union  is  not  ^^adequate  in  pressure  or  amount  for  the 
protection  of  said  borough  from  fires." 

It  appears  from  the  record  that  on  July  27,  1900,  a  franchise 
was  granted  to  Edgar  B.  Kay,  his  associates  or  assigns,  to  con- 
struct and  operate  a  plant  to  supply  water  to  the  inhabitants  of 
Mount  Union.  The  respondent  in  this  proceeding,  the  Mount 
Union  Water  Company,  is  the  successor  under  the  above  ordi- 
nance  to  Edgar  B.  Kay,  his  associates,  or  assigns.  The  ordinance, 
among  other  things,  specified  that  at  the  end  of  ten  years  after 
the  water  is  installed,  the  borough  authorities  shall  be  empowered 
to  purchase  the  waterworks,  if  satisfactory  terms  can  be  agreed 
upon,  and  in  case  the  purchase  is  not  then  made,  the  right  to  buy 
shall  inure  to  the  said  borough  every  five  years  thereafter ;  that 
the  annual  rates  to  private  consumers  shall  not  exceed  the  sched- 
ule of  rates  which  are  set  forth  in  detail  in  §  16  of  the  said  ordi- 
nance ;  and  that  the  water  pressure  is  ''to  be  sufficient  to  throw  a 
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Stream  90  feet  high  at  the  crossing  of  Jefferson  and  Market 
streets,  when  tested  through  a  2^inch  hose,  50  feet  long,  attached 
to  a  hydrant  and  having  fitted  to  it  a  1-inch  nozzle/' 

In  the  answer  of  the  respondent  it  is  averred  that  the  rates  fixed 
in  its  schedule  of  July  1,  1914,  are  not  unreasonable  and  ex- 
cessive ;  that  the  value  of  "the  plant  and  property  of  all  sorts  of 
the  Mount  Union  Water  Company  is  $140,000,  and  that  at  the 
rates  fixed  by  schedule  of  July  1,  1914,  the  gross  annual  income 
will  be  $11,000,  .  .  .  that  the  annual  cost  of  operation," 
including  state  tax,  annual  depreciation  of  1^  per  cent  on  the 
value  of  the  property,  amounts  to  $5,610,  "leaving  a  net  return 
upon  the  value  of  the  plant  fixed  at  $140,000  of  $4,890,  or  3.14 
per  cent  upon  the  investment ;"  that  the  franchise  which  the  bor- 
ough had  granted  to  Edgar  B.  Eay  and  his  assigns  was  not  limit- 
ed to  ten  years  or  any  other  definite  period  of  time,  but  was  "inde- 
terminate and  uncertain"  as  to  the  length  of  time  the  contractual 
relations  of  the  parties  would  remain  in  effect ;  that  the  respon- 
dent "is  under  no  legal  liability  under  the  franchise  contained 
in  the  ordinance  of  the  27th  of  July,  1900,  to  maintain  the 
schedule  of  rates  fixed  therein,  provide  J  such  rates  do  not  furnish 
an  adequate  return  to  the  c6mpany  based  upon  the  value  of  its 
plant,  for  the  reason  that  the  contract  as  to  the  said  rates  .  •  • 
is  unlimited  as  to  time,  and  is  coextensive  with  the  grant,  •  • 
.  ,"  that  the  water  furnished  to  the  borough  of  Mount  Union  is 
.  "snfSeient  in  quantity  and  reasonably  pure  in  quality,"  and  that 
the  pressure  of  water  for  *%re  protection  is  fully  sufficient  and 
adequate." 

There  are  four  questions  raised  in  this  issue:  (1)  Is  the  ad- 
vance made  in  the  rates  of  the  schedule  of  July  1,  1914,  effective 
August  16,  1914,  a  violation  of  "the  ordinance  of  July  27,  1900  i 
(2)  Are  the  rates  of  the  aforesaid  schedule  unreasonable  and  ex- 
cessive ?  (8)  Is  the  supply  of  water  furnished  to  the  borough  of 
Mount  Union  insufficient  in  quantity  and  inferior  in  quality? 
(4)  Is  the  water  pressure  not  adequate  and  sufficient  to  afford 
proper  fire  protection  to  the  said  borough  ? 

(1)  Was  it  a  violation  of  the  ordinance  to  increase  the  rates  ? 
It  is  admitted  by  counsel  of  complainant  that  if  the  contract  or- 
dinance of  July  27,  1900,  is  perpetual,  then  under  the  ruling  of 
the  supreme  court  in  Bellevue  v.  Ohio  Valley  Water  Co.  245  Pa. 
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114,  91  Atl.  236,  the  schedtile  of  rates  prescribed  in  the  ordinanoe 
is  not  binding  upon  the  water  company,  and  may  be  increased. 
The  franchise  ordinance  which  was  passed  by  the. borough  of 
Believue  and  the  ordinance  now  under  consideration  passed  by  the 
borough  of  Mount  Union  use  substantially  the  same  language  and 
specify  the  same  terms  and  conditions  when  dealing  with  the  ques- 
tion of  rates.  Both  ordinances  provide  for  the  purchase  of  the 
plants  by  the  respective  boroughs  after  a  certain  specified  time,  or 
thereafter  at  the  end  of  any  five-year  period  in  precisely  a  similar 
way  and  manner. 

In  its  opinion  in  the  Believue  Case  in  245  Pa.  the  supreme 
court  at  page  117,  in  referring  to  Turtle  Creek  v.  Pennsylvania 
Water  Co.  243  Pa.  page  415,  90  Atl.  199,  says; 

^^e  did  decide  in  that  case  that  a  contract  of  this  kind,  un- 
limited by  its  terms,  and  hence  indeterminate  as  to  time,  could 
not  be  enforced  indefinitely,  and  must  give  way  to  the  general 
policy  of  the  law  under  which  the  l^slature  created  a  special  tri- 
bunal to  pass  upon  and  determine  questions  relating  to  the  reason- 
ableness of  rates  charged  by  public  service  corporations.  The 
learned  court  below  in  the  present  case  very  properly  followed  the 
decision  in  that  case,  and  held  that  the  borough  of  Believue  could 
not  enforce  through  the  courts  a  compliance  with  the  rates  thus 
established." 

The  same  construction  as  to  rates  must  ptpply  to  the  contract 
franchise  involved  in  the  present  proceeding,  and^  therefore,  the , 
increase  of  rates  by  respondent  cannot  be  r^arded  as  a  violation 
of  the  terms  and  conditions  of  the  ordinance  under  whidi  the 
water  company  is  operating. 

(2)  Are  the  new  rates  unreasonable  and  excessive  1  The  com- 
plainant and  respondent  both  offered  expert  testimony  on  the 
physical  valuation  of  the  water  company's  plant.  Mr.  Zentmyer, 
expert  engineer  for  complainant,  testified  that  he  would  fix  the 
value  of  the  plant  of  the  MoTint  Union  Water  Company  for  rate- 
making  purposes  at  $93,044.14.  This  estimate  does  not  allow 
anything  for  depreciation,  but  includes  the  sum  of  $6,000  for  in- 
terest during  course  of  construction,  and  going  value. 

Mr.  Dillman,  another  expert  witness  for  complainant,  tcstif.ed 
that  he  had  made  a  careful  inventory  of  the  plant,  and  after  ap- 
plying unit  prices,  this  witness  fixed  the  reproductive  value  of  the 
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property  at  $92,000.  This  estimate,  however,  does  not  inelnde 
anything  for  going  value  or  interest  during  course  of  construo 
tion. 

The  experts  called  on  behalf  of  the  respondent  fixed  the  valu- 
ation of  the  plant,  both  by  the  reproductive  and  the  historical 
method,  at  approximately  $150,000.  These  calculations  include 
items  for  interest  during  the  course  of  construction,  depreciation 
of  plant,  and  going  value.  Under  the  historical  or  original  cost 
theory,  the  going  value  of  the  plant  was  fixed  at  about  $45,000. 
The  special  values  under  the  reproductive  theory  were  placed  in 
round  numbers  at  $25,000.  The  value  of  the  property  for  rate- 
making  purposes  was  put  at  $150,000.  It  is  held  to  be  proper  by 
courts  and  public  utility  commissions,  in  determining  the  value 
of  water  plants  for  rate-making  purposes,  to  allow  a  certain  per- 
centage for  depreciation,  interest  during  the  period  of  construc- 
tion, and  a  certain  amount  for  the  cost  of  establishing  the  busi- 
ness. 

The  gross  receipts  of  the  water  company  according  to  the  testi- 
mony of  two  witnesses  of  complainant  who  made  a  careful  can- 
vass of  the  water  consumers  in  Mount  Union  amount  to  $11,- 
972.62  per  annuna.  Of  that  amount  it  is  set  forth  that  the  sum  of 
$9,702.62  is  derived  from  domestic  consumption.  Under  the 
rules  of  the  company  10  per  cent  of  that  amount,  or  $970.26, 
must  be  deducted  for  cash  payment  of  bills.  The  actual  gross  re- 
ceipts of  the  company  for  the  year,  therefore,  according  to  the  fig- 
ures of  complainant,  amount  to  $11,002.86.  The  gross  annual  in- 
come as  shown  by  the  reports  of  respondent's  experts  is  $10,700  or 
within  $300  of  the  amount  submitted  by  complainant.  As  the 
witnesses  for  complainant  who  tried  to  ascertain  the  receipts  of 
the  company  were  not  infrequently  obliged  to  get  their  informa- 
tion from  tenants  who  had  no  receipts  and  a  very  imperfect 
knowledge  of  the  amount  of  water  rent  paid  for  their  respective 
residences,  it  is  safe  to  assume  that  the  figures  given  by  the 
respondent's  experts  oil  this  matt^r  are  more  accurate  and  reliable, 
since  the  latter  had  access  to  the  books  and  accounts  of  the  water 
company. 

The  operating  expenses  of  the  water  company,  according  to  the 

testimony  of  Mr.  Africa,  expert  witness  for  respondent,  who  has 

been  acquainted  with  the  plant  since  its  inception,  amount  to  $5,- 
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aiO  per  year.  Items  were  submitted  in  detail  bx  Mr.  Africa's  re- 
port to  show  how  the  sum  given  was  expended  in  the  operati<m  of 
the  plant  No  testimony  was  offered  by  complainant  to  show 
that  the  amounts  paid  for  the  various  items  enumerated  in  the 
aforesaid  report  were  high  or  exorbitant.  Under  the  new  rates, 
therefore,  the  net  income  of  the  company  was  found  to  be  about 
$5,400  per  year. 

From  the  foregoing  figures  the  rate  of  net  income  per  annum 
on  the  different  appraisals  given  is  readily  computed.  If  it  is 
assumed  that  Mr.  Zentmyer's  appraisal  of  $93,044.14  represents 
the  true  value  of  the  plant,  on  a  net  return  of  $5,400,  the  rate  of 
income  will  be  6.84  per  cent  If  a  nominal  item  of  $10,000  be 
added  to  the  estimate  of  Mr.  Zentmyer  to  cover  depreciation  and 
going  value,  the  rate  of  income  earned  will  be  5.24  per  cent 
Mr.  Dilhnan's  valuation  of  $92,000,  if  increased  by  $6,000  for 
interest  during  course  of  construction,  and  $10,000  for  depre- 
ciation and  cost  of  establishing  the  business,  would  yield  6.13  per 
cent  income.  On  the  valuation  submitted  by  experts  of  respond- 
ent, the  annual  rate  of  earning  would  net  but  3.6  per  cent. 

It  has  been  held  by  the  supreme  court  of  Pennsylvania  that  a 
public  utility  is  entitled  to  earn  at  least  the  legal  rate  of  interest, 
or  6  per  cent  In  Brymer  v.  Butler  Water  Co.  179  Pa.  231,  36 
L.K.A.  260,  36  Atl.  249,  the  supreme  court  held:  "They  are  en- 
titled to  a  rate  of  return,  if  their  property  will  earn  it,  not  less 
than  the  legal  rate  of  interest ;  and  a  system  of  charges  that  yields 
no  more  income  than  is  fairly  required  to  maintain  the  plant,  pay 
fixed  charges  and  operating  expenses,  provide  a  suitable  sinking 
fund  for  the  pajonent  of  debts,  and  pay  a  fair  profit  to  the  owners 
of  the  property,  cannot  be  said  to  be  unreasonable." 

In  Pennsylvania  R.  Co.  v.  Philadelphia  County,  220  Pa.  100, 
15  L.RA.(N.S.)  108,  68  Atl.  676,  the  supreme  court  took  occa- 
sion to  say:  "What  was  said  in  Brymer  v.  Butler  Water  Co. 
supra,  was  that  the  company  was  entitled  to  a  fair  return,- not  less 
than  the  legal  rate  of  interest  In  naming  the  legal  rate  the  court 
was  naming  a  minimum,  not  maximum  rate.  Six  per  cent  is  the 
legal  estimate  of  the  legitimate  profit  from  the  ordinary  safe  use 
of  money." 

From  complainant's  own  valuations  in  this  case  it  has  been 
shown  that  respondent's  rate  of  income  is  less  than  the  aimual 

P.U.R.1916D. 


Digitized  by  VjOOQIC 


MOUNT  UNION  y.  MOUNT  UNION  WATER  00.  7 

rate  of  interest  And  since  all  the  other  testimony  appearing 
upon  the  record^  bearing  directly  or  indirectly  upon  the  question 
of  rateSy  tends  to  show  a  lower  rate  of  gain  than  complainant's 
figures,  the  Commission  is  not  justified  in  finding  that  the  rates 
of  respondent  are  unreasonable  and  excessive^ 

(3)  Is  the  water  supplied  insufficient  in  quantity  and  unfit 
for  domestic  use  ?*  The  borough  of  Mount  Union  has  a  population 
of  about  4,000  people,  and  is  situated  on  the  slope  or  side  of  the 
mountain,  along  the  Juniata  river.  Owing  to  its  location  there 
is  a  considerable  difference  in  the  elevation  of  the  houses  between 
the  lower  and  higher  points  of  the  town,  and  naturally  a  precep- 
tible  difference  in  the  water  pressure  on  the  streets  in  the  low  and 
high  parts  of  the  borough. 

The  water  supply  for  Mount  Union  is  taken  from  three  or  four 
sources  on  the  slopes  north  and  south  of  ihe  Juniata  river.  The 
water  is  supplied  by  gravity  from  reservoirs  having  ample  storage 
capacity  to  supply  all  the  needs,  domestic  and  commercial,  of  the 
community,  the  size  of  Mount  Union.  The  water  is  not  filtered 
nor  treated,  but  flows  directly  from  the  reservoirs  into  the  pipes 
leading  into  the  distributing  system  of  the  town.  From  the  testi- 
mony offered  it  appears  that  the  pipes  installed  are  sufficient  in 
size  to  carry  an  adequate  supply  of  water. 

It  is  testified,  however,  that  there  was  an  insufficient  flow  of 
water  on  the  higher  streets  and  places  of  the  town  from  about 
July,  1914,  to  the  following  December;  that  when  water  was 
drawn  it  did  not  come  with  any  force  in  the  lower  parts  of  the 
town ;  that  people  complained  about  July,  1914,  that  the  water 
had  a  ^Tbad  color  and  a  bad  taste,*'  and  was  full  of  sediment;  that 
tests  made  in  August,  1914,  and  November,  1914,  showed  a  pres- 
sure below  that  specified  in  the  ordinance  under  which  respondent 
is  furnishing  service,  and  that  the  attention  of  the  state  depart- 
ment of  health  was  called  to  the  condition  of  the  water  some  time 
in  July,  1914. 

Mr.  Ira  F.  Ziegler,  an  inspector  for  the  state  health  depart- 
ment, inspected  the  Singer's  Gap  supply  on  August  12, 1914,  and 
"found  the  supply  in  pretty  bad  shape,  in  that  it  was  receiving 
drainage  from  the  highway  for  a  distance  of  about  a  mile  and  a 
half.''  It  wassraining  "pretty  severely"  at  the  time,  and  at  sev- 
eral places  the  surface  ^vater  was  washing  cow  and  horse  feces  '^al< 
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most  directly  into  the  water"  of  the  stream.  Samples  of  water 
were  taken  that  morning  from  the  Singer  Gap  reservoir  and  from 
the  pipes  in  the  town,  and  all,  on  analysis,  showed  the  presence  of 
sewage.  As  a  result  of  this  inspection,  the  state  health  depart- 
ment notified  the  Mount  Union  Water  Company  to  treat  the 
water  with  hydro-chloride  of  lime. 

Mr.  Morris  Knowles,  a  civil  engineer  and  expert  for  respond- 
ent, testified  that  he  made  an  analysis  of  the  water  supplied  by 
the  Mount  Union  Water  Company  on  four  different  occasioxis. 
Samples  were  collected  on  December  1, 1914,  December  16,  1914, 
January  7, 1915,  January  18,  1915,  and  the  analysis  made  shows 
"good,  potable  water,  with  no  injurious  ingredients  in  it."  He 
also  testified  that  he  had  made  an  examination  of  the  watershed, 
and  reached  the  conclusion  that  the  water  supply  is  "ample  for 
the  borough  of  Mount  Union  for  some  time  to  come." 

From  the  evidence  submitted  it  appears  that  the  scarcity  of 
water  complained  about  prevailed  principally  during  the  latter 
half  of  1914.  Whatever  trouble  existed  in  that  phase  of  the  serv- 
ice prior  to  1914  was  confined  more  or  less  to  isolated  cases  in  the 
more  elevated  portions  of  the  town  that  could  be  ascribed  to  some 
special  cause.  The  service  from  Singer's  Gap  was  installed  in 
November,  1913,  and  since  it  furnishes  about  half  the  present 
supply  for  the  borough,  as  testified  by  the  president  of  the  Mount 
Union  Water  Company,  it  would  seem  that  the  low  pressure  in 
the  water  plant  during  the  summer  and  fall  of  1914,  after  the 
capacity  of  the  plant  was  approximately  doubled,  was  due  in 
large  measure  to  the  general  drought  that  prevailed  throughout 
» the  state  at  that  time. 

The  exceptionally  low  pressure  found  on  August  5,  1914,  and 
November  7, 1914,  when  tests  were  made  by  witness  for  complain- 
ant, are  fully  explained  by  the  testimony  of  the  president  of  the 
water  company.  His  evidence  sets  forth  that  on  those  particular 
days  and  on  July  15th  of  that  summer,  the  valve  in  the  8-inch 
main  pipe  from  Singer's  Gap  had  been  shut  off,  as  was  learned 
afterwards,  by  one  of  the  farmers  in  that  section,  to  divert  the 
water  down  stream  which  was  beginning  to  run  dry  on  account  of 
the  drought.  After  the  valve  was  shut  off  a  second  time,  counsel 
for  respondent  sent  a  notice  to  the  party,  and  since  then  the  com- 
pany has  had  no  further  trouble  in  the  matter. 
P.U.R.1916D. 
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It  Bhould  also  be  observed  that  the  quality  of  the  water  was 
complained  agaizist  chiefly  dunng  the  summer  of  1914.  The 
record  shows  that  the  pipe  line  to  Singer's  Gap  was  put  into  oper- 
ation in  November^  1913.  The  new  line  is  practically  5  miles 
long^  and  in  its  construction  the  joints  were  treated  to  a  tar  prep- 
aration which  gives  the  water  running  through  the  pipes  the  odor 
of  oil  or  tar.  It  would  naturally  take  some  time  before  all  traces 
of  that  odor  would  disappear  entirely,  and  therefore  some  of  the 
''bad  taste  and  bad  odor^'  present  in  the  water  during  the  summer 
of  1914,  may  be  ascribed  to  the  condition  of  the  new  pipe  line 
from  Singer^s  Gap. 

The  report  of  the  inspector  for  the  state  department  of  health 
indicates  quite  clearly  that  there  is  not  the  proper  vigilance  exer- 
cised by  respondent  in  protecting  the  stream  and  approaches  of 
the  reservoir  at  Singer's  Gap  from  pollution.  Such  a  situation 
as  was  described  by  the  health  officer  shows  serious  neglect  of  a 
grave  public  duty.  An  order  will  be  issued  upon  the  respondent 
to  take  proper  steps  to  remove  all  sources  of  contamination  from 
its  water  supply,  and  to  set  forth  in  its  report  to  the  Commission 
the  scope  and  character  of  the  means  ^nployed  to  accomplish  that 
end. 

(4)  Is  the  water  pressure  adequate  to  afford  proper  fire  pro- 
tection? The  ordinance  under  which  the  company  operates  re- 
quires a  pressure  that  will  throw  a  stream  90  feet  high  under 
certain  specified  conditions  at  the  crossing  of  Jefferson  and  Mar- 
ket streets,  in  Mount  Union.  Testimony  was  given  by  the  fire 
chief  of  Mount  Union,  that  on  August  6,  1914,  at  a  fire  which 
occurred  at  one  of  the  lowest  points  in  the  borough,  he  was  unable 
to  get  any  pressure;  that  on  November  7,  1914,  he  made  a  pres- 
sure test,  and  found  that  on  Market  street  he  could  get  a  stream 
only  40  feet  high.  The  record  shows  that  the  time  here  men- 
tioned were  the  days  on  which  the  respondent  found  the  valve  on 
the  8-inch  main  from  Singer's  Gap  closed,  thereby  cutting  off  ap- 
pro3dmately  one  half  of  the  water  supply  to  the  borough. 

The  fire  chief  also  testified  that  on  September  25,  1914,  a  fire, 
known  locally  as  the  Walker- Appleby  fire^  broke  out  in  one  of  the 
lower  portions  of  the  town,  and  that  he  was  apparently  not  able 
to  get  more  than  a  16-foot  pressure.  His  testimony  was  corrob- 
orated by  other  witnesses.  In  his  testimony  upon  this  partio- 
P.U.R.1915D. 
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ulur  fire,  the  president  of  the  ^writer  company  said  the  stream 
alxnit  which  the  witnesses  were  testifying  at  the  above  fire  was 
weak,  and  not  suflBcient  for  the  purpose,  but  it  was  wholly  due  to 
the  extra  long  line  of  hose  used,  which  was  leaking  freely  at  every 
joint.  There  was  another  stream,  the  president  testified,  playing 
upon  the  fire  from  a  plug  75  feet  away  that  was  strong  enough  to 
require  three  men  to  hold  the  nozzle,  and  by  means  of  which  the 
house  next  to  the  one  burning,  10  or  16  feet  away,  was  saved. 

Since  the  hearing  was  held  a  test  was  made,  at  the  request  of 
this  Commission,  by  the  engineer  for  the  water  company  and  the 
engineer  for  the  borough  of  Mount  Union,  of  "the  pressure  of  the 
water  on  the  lines  of  the  Mount  Union  Water  Company  at  the 
corner  of  Market  and  Jefferson  streets,  .  .  .  with  the  fol- 
lowing result :  At  3 :45  p.  m.,  on  a  clear  day,  southwest  vdnd, 
through  a  50  foot,  S^-inch  rubber  hose,  and  a  1-inch  nozzle,  a 
stream  was  thrown  vertically  108.7  feet.  The  test  was  satisfac- 
tory to  the  complainant  as  applying  to  this  season  of  the  year,  but 
as  the  streams  are  full  in  April,  the  complainant  asks  that  other 
tests  be  ordered  by  the  Commission  to  be  made  "later  in  the  year 
when  there  is  the  usual  dry  weather." 

From  the  facts  submitted  in  the  testimony,  the  Commission 
finds: 

(1)  That  the  respondent  did  not  violate  the  franchise  ordi- 
nance under  which  it  operates  when  it  increased  the  rates. 

(2)  That  the  rates  in  the  schedule  of  July  1,  1914,  effective 
August  15, 1914,  are  not  unreasonable  and  excessive. 

(3)  That  the  quantity  of  water  supplied  by  respondent  is  ade- 
quate and  sufficient  for  domestic  consumption. 

(4)  That  the  stream  and  reservoir  at  Singer's  Gap  must  be 
properly  protected  against  pollution  and  contamination  from  sur- 
face drainage  off  the  adjacent  public  highway,  and  all  other 
slopes,  approaches,  and  places  set  forth  in  the  record,  and  that  re* 
spondent  take  proper  steps  to  secure  that  end* 

(5)  That  respondent  report  to  this  Commission  not  later  than 
July  1,  1915,  the  scope  and  character  of  the  means  employed  at 
Singer's  Gap  to  safeguard  the  purity  of  the  water. 

(6)  That  tests  of  the  pressure  of  the  water  on  the  lines  of  the 

respondent  as  specified  in  the  borough  ordinance  be  made  by  the 

engineers  of  the  water  company  and  the  borough  in  the  months  of 
P.U.R.1915D. 
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July,  August,  September,  and  October,  1915,  and  that  the  result 
of  each  test  be  reported  to  the  Commission  within  ten  days  after 
the  test  has  been  taken. 

An  order  will  be  issued  in  accordance  with  the  aforesaid  find- 
ing. 


PENNSYI.VANIA  PUBLIC  SGBVICS  COMMISSION. 

WEST  VIEGDTIA  PULP  &  PAPER  COMPANT  et  al. 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  et  al. 

[Complaint  Docket  No.  300.] 

Mvidenee'^  Burden  9/  proof '^Be4Mandbleness  of  railroad  rates. 

Under  the  Pennsylvania  statute  placing  the  burden  of  proving 
the  reasonableness  of  a  proposed  increase  of  rates  upon  the  carrier, 
it  is  sufficient  if  the  evidence  produced  satisfies  the  minds  of  the  Com- 
mission, acting  fairly  and  endeavoring  to  reach  a  correct  conclusioni 
that  the  rates  as  they  are  increased  are  reasonable  and  just. 

Evidence -^  Burden  of  proof --^  Sufficiency  of  evidence  to  sustain  as 
to  tcood-pulp  rates. 

The  burden  of  proof  as  to  the  reasonableness  of  a  proposed  ad- 
vance in  wood-pulp  rates  by  the  restoration  of  wood  pulp  to  class  D 
commodities  was  held  sustained  upon  testimony  that  such  increased 
rates  were  not  greater  than  those  upon  similar  commodities  with  the 
exception  of  one  commodity  of  minor  importance,  and  that  the  rail- 
road companies  were  passing  through  a  period  of  decreased  net  reve- 
nue, although  there  was  some  evidence  that  wood-pulp  rates  were  lower 
in  other  jurisdictions. 

Bates  —  Railroads  —  Comparison, 

In  the  absence  of  testimony  showing  a  similarity  of  conditions, 
a  length  of  time  sufficient  to  test  the  effect  of  a  proposed  advance  in 
wood-pulp  rates,  the  compensation  produced  by  them  as  compared 
with  the  outlay,  and  other  important  facts,  it  would  be  unsafe  to  rest 
a  decision  as  to  the  reasonableness  of  such  rates  upon  a  comparison 
with  the  rates  upon  the  same  commodity  in  other  jurisdictions. 

•     [May  20,  1915.] 

Complaint  by  the  West  Virginia  Pulp  <fe  Paper  Company 
and  other  companies  engaged  in  the  manufacture  of  paper  that 
the  respondent  railroad  companies  had  recently  published  and 
fixed  local  and  joint  tariffs  of  pulp  wood  which  increai?ed  the 
carload  rates  to  the  extent  of  10  cento  per  net  ton,  and  that  the 
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increased  rates  were  excessive,  discriminatoryi  unjust,  and  unr 
reasonable;  dismissed. 

Appearances:  0.  H.  Hewitt  and  Robert  D.  Jenks  for  com- 
plainant; William  L  Schaffer  and  F.  L.  Ballard  for  the  re- 
spondents. 

Pennypacker,  Chairman :  The  complaint  sets  forth  that  the 
complainants  axe  corporations  engaged  in  the  manufacture  of 
book  and  other  commercial  paper,  having  mills  at  Tyrone,  Wil- 
liamsburg, Lock  Haven,  Roaring  Spring,  York  Haven,  and  John- 
sonburg,  in  Pennsylvania;  that  they  use  a  large  amount  of  pulp 
wood,  of  which  approximately,  160,000  tons  per  annum  are 
shipped  to  these  mills  from  various  places  within  the  state  of 
Pennsylvania ;  that  the  transportation  of  pulp  wood  is  a  desirable 
business  for  the  railroads,  since  it  can  be  handled  at  a  low  cost, 
does  not  require  an  expedited  movement,  and  can  be  handled  in 
many  different  types  of  cars ;  that  the  rates  charged  for  the  trans- 
portation of  pulp  wood  heretofore  were  "unjust  and  unreason- 
able; that  the  railroads,  respondents,  have  recently  published 
and  filed  local  and  joint  freight  tariffs  on  pulp  wood  in  carloads, 
which  increase  the  carload  rate  to  the  extent  of  10  cents  per  net 
ton;"  that  the  effect  will  be  to  increase  the  rate  which  they  pay 
on  shipments  of  pulp  wood  from  points  in  Pennsylvania  to  their 
mills  "from  10  to  18  per  cent;"  and  that  these  increased  rates 
are  "excessive,  discriminatory,  unreasonable,  and  unjust." 

The  petition  then  asks  that  the  respondents  be  commanded  to 
''cease  and  desist  from  charging  such  unjust,  unreasonable,  and 
discriminatory  rates''  and  for  reparation. 

The  answer  of  the  respondents  admits  that  the  transportation 
of  pulp  wood  does  not  require  an  expedited  movement,  that  it 
can  be  handled  in  different  types  of  cars,  and  that  it  is  a  desirable 
traffic,  but  denies  that  it  yields  a  large  revenue  or  can  be  handled 
at  a  low  cost,  and  denies  that  the  rates  "are  excessive,  discrimi- 
natory, unreasonable,  unjust,  or  otherwise  in  violation  of  law." 

From  the  testimony  taken  at  the  hearings,  the  following  facts 
are  found : — 

Pulp  wood  is  a  low-grade  commodity  procured  from  lumber 

operations.     After  the  lumbermen  have  removed  the  saw  logs, 

veneer  logs,  and  prop  timber,  the  residuum  is  sawed  into  sticks 
P.U.R.1916D. 
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from  4  to  5  feet  in  length  for  pulp  wood.  If  not  so  used,  it 
would  probably  be  left  to  rot  in  the  woods.  It  includes  all  kinds 
of  timber  except  oak,  ash,  hickory,  and  chestnut.  The  sticks 
are  2  inches  in  diameter  and  as  much  larger  as  they  can  be 
secured.  It  may  be  described  as  the  refuse  of  the  timber.  Box^ 
stock,  regular,  and  gondola  cars  are  used  in  its  transportation. 
It  does  not  have  to  be  protected  from  the  weather.  During  the 
year  ending  September  30,  1913,  the  complainants  received 
5,966  cars,  containing  141,061  tons  of  pulp  wood,  upon  which 
they  paid  freight  amounting  to  $111,836.  About  two  thirds  of 
this  amount  was  intrastate  traiEc.  The  freight  charges  represent 
41.6  per  cent  of  the  cosft  of  pulp  wood  at  the  shipping  point. 

The  rates  against  which  the  complaint  is  made  increase  the 
percentage  at  Tyrone,  13;  Williamsburg,  13;  Hearing  Spring, 
13.5 ;  York  Haven,  7.4;  Lock  Haven,  3.5,  and  Johnsonburg,  ll.T 
per  cent. 

Upon  the  real  question  which  is  raised  between  the  parties  up- 
on this  complaint  and  answer,  that  is,  as  to  whether  or  not  the  in- 
crease of  10  cents  a  ton  upon  the  transportation  of  pulp  wood  by 
the  respondents  to  the  plants  of  the  complainants  is  excessive,  un- 
reasonable, discriminatory,  or  unjust,  the  evidence  is  rather 
meager.  It  appears  that  the  rates  charged  by  the  Pennsylvania 
Railroad  for  the  transportation  of  pulp  wood  are  nowhere  in  the 
state  less  than  the  charges  to  the  complainants. 

Under  §  IV.  of  article  V.  of  the  act  of  July  26,  1913,  it  is 
provided  that  "at  any  such  hearing  involving  any  proposed  in- 
crease in  any  rate,  the  burden  of  proof  to  show  that  such  in- 
creased rate  is  just  and  reasonable  shall  be  upon  the  public 
service  company." 

The  respondents  made  no  attempt  to  prove  what  was  the  cost  of 
the  transportation  of  pulp  wood,  or  what  was  the  resulting  com- 
pensation to  them  for  such  transportation.  In  a  general  way  the 
general  freight  agent  of  the  Pennsylvania  Railroad  Company  tes- 
tified that  the  rates  upon  pulp  wood  were  inhere^tly  low,  and  in 
comparison  with  other  rates  had  not  been  remunerative.  It  is 
manifest  that  to  ascertain  the  cost  of  the  transportation  of  any 
special  commodity  with  exactness  would  require  an  investigation 
of  what  would  be  a  reasonable  return  upon  the  entire  capitaliza- 
tion of  the  corporation  and  a  valuation  of  its  entire  property. 

P.U.R.1915D. 
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Such  a  process,  the  witness  testified,  would  be  neither  feasible 
nor  desirable.  It  must  be  conceded  that  such  an  ascertainment 
would  be  attended  with  extreme  difficulty  and  great  expense. 
The  evidence  disclosed  that  prior  to  the  year  1903,  commodities 
were  divided  into  four  lettered  classes, — A,  B,  0,  and  D.  The 
lowest  class  was  D,  which  included  in  it  pulp  wood,  shavings, 
shingles,  rough  stone,  timber,  granite,  and  certain  other  com- 
modities. Pulp  wood  had  been  in  this  class  for  fifteen  or  twenty 
years.  For  some  reason  which  does  not  clearly  appear,  in  that 
year  the  rates  upon  pulp  wood  were  fixed  at  10  cents  a  ton  beiow 
those  of  class  D,  and  it  thereafter,  until  the  recent  changes,  stood 
as  a  commodity  in  a  class  by  itself. 

Prior  to  the  increase  of  rates  upon  pulp  wood  of  which  com- 
plaint is  made,  the  Interstate  Commerce  Commission  made  this 
suggestion : 

"We  suggest  that  all  the  railroads  in  official  classification  ter- 
ritory examine  carefully  their  freight  rates,  rules,  and  regula- 
tions with  a  view  to  increasing  rates  that  are  found  to  be  clearly 
unremunerative,  and  modifying  burdensome  rules  and  regula- 
tions, relating  to  minimum  wei^ts  and  similar  matters  where 
this  may  be  justly  done." 

Following  this  suggestion  the  respondent  advanced  a  number 
of  rates  including  those  upon  pulp  wood,  the  substantial  effect  of 
which  was  to  restore  pulp  wood  to  the  class  from  which  it  had 
been  removed  in  1903. 

A  comparison  of  rates  shows  that  the  rates  so  established  upon 
pulp  wood  are  less  than  those  upon  match  wood,  pin  wood,  and 
handle  wood,  commodities  of  lumber  somewhat  similar  in  charac- 
ter. Only  one  similar  commodity,  extract  wood,  has  lower  rates 
than  pulp  wood.  This  is  a  wood  used  for  making  wood  extracts, 
and  has  slightly  lower  rates,  but  there  is  only  one  plant  so  en- 
gaged on  the  lines  of  the  respondents. 

A  table  filed  by  the  Pennsylvania  Railroad  Company  shows 
that  the  net  corporate  income  of  that  corporation  had  fallen  from 
$40,481,748  in  1912  and  $42,042,736  in  1913  to  $37,796,199 
in  1914.  These  constitute  the  main  facts  upon  which  the  re- 
spondents relied  to  justify  the  increase  of  rates. 

The  manager  of  the  wood  and  traffic  department  of  one  of  the 
P.U.R.1915D. 
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oomplainants,  when  asked  why  he  thought  the  increased  rates  too 
high,  replied: 

"On  account  of  the  class  of  equipment,  the  nature  of  the  com- 
modity, and  the  desirability  to  haul  it,  handle  it  by  the  carriers ; 
and  furthermore  on  account  of  our  business  more  than  anything 
else." 

Q.  "It  would  cut  down  your  profits,  would  it?" 

A.  "It  would  cut  down  our  profits ;  yes,  sir." 

There  was  evidence  that  the  rates  on  pulp  wood  imposed  by  the 
Pennsylvania  Railroad  Company  in  this  state  were  higher  than 
those  of  any  other  railroad  or  of  any  Commission  without  the 
state,  and  that  $1  will,  in  Wisconsin,  carry  a  ton  of  pulp  wood 
259  miles,  on  the  Baltimore  &  Ohio  Railroad,  200  miles,  on  the 
Delaware  &  Hudson  Railroad,  200  miles,  on  the  Chesapeake  & 
Ohio  and  Norfolk  &  Western  Railroads,  156  miles,  on  the  Bos- 
ton &  Maine  Railroad,  130  miles,  on  the  Buffalo,  Rochester,  & 
Pittsburgh  Railroad,  90  miles,  while  on  the  Pennsylvania  Rail- 
road, in  this  state,  the  same  sum  will  only  carry  a  ton  of  pulp 
wood  from  65  to  76  miles. 

These  constitute  practically  all  of  the  relevant  facts  to  be 
elicited  from  the  evidence  presented  in  the  case,  and  upon  the 
consideration  of  them  a  determination  of  the  question  submitted 
to  the  Commission  will  have  to  be  reached. 

While  under  the  statute  the  burden  of  proving  the  reason- 
ableness of  the  increase  of  rates  rests  upon  the  carrier,  there  is 
no  statutory  determination  of  what  shall  be  the  character  of  such 
proof. 

As  to  whether  or  not  in  any  particular  case  such  proof  has  been 
adduced  has  been  left  in  large  measure  to  the  judgment  of  the 
Commission.  It  is  sufficient  if  the  evidence  produced  satisfies 
the  minds  of  the  Comonission,  acting  fairly  and  endeavoring  to 
reach  a  correct  conclusion,  that  the  rates  as  they  are  increased 
are  reasonable  and  just. 

It  is  not  the  purpose  of  the  Commission  to  attempt  to  designate 
specifically  by  any  defined  lines  what  is  the  kind  of  proof  re- 
quired by  the  language  of  the  statute,  and  perhaps  it  would  be 
impossible  to  give  any  accurate  and  exact  definition.  For  the 
present  it  is  enough  to  say  that  it  must  be  such  proof  as  will  con- 

P.U.R.1915D. 
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vince  the  judgment  of  reasonable  and  sensible  men  that  the  rates 
should  be  increased  to  the  extent  set  forth  in  the  proposed  tariff. 

One  of  the  evils  which  the  act  of  July  26,  1913,  and  the 
legislation  of  other  states  and  the  United  States  upon  the  same 
subject  was  intended  to  correct,  is  that  of  discrimination  in  rates. 
It  had  grown  to  be  a  custom  of  carriers  to  give  in  various  ways 
special  advantages  to  favored  individuals  and  industries,  which 
enabled  them  to  succeed,  while  others  struggled  and  failed. 

It  is  one  of  the  purposes  of  the  act  that  this  condition  shall  no 
longer  exist.  Under  the  present  system  of  regulation,  the  effort 
is  being  made  to  overcome  the  irregularities  which  have  arisen, 
and  in  some  instances  have  long  continued.  This  was  no  doubt 
the  purpose  of  the  suggestion  made  by  the  Interstate  Commerce 
Commission  which  has  been  heretofore  herein  cited. 

It  is  plain  that  if  such  equalization  of  rates  is  to  be  accom- 
plished, those  industries  which  have  been  heretofore  favored 
must  surrender  the  advantages  over  other  industries  which  have 
been  accorded  to  them  by  the  carriers.  In  the  present  case  down 
to  the  year  1903,  pulp  wood  was  placed  in  the  lowest  class  in  the 
classification  of  rates.  In  that  year,  for  some  reason  which  may 
have  been  no  more  than  the  desire  of  the  carriers  to  encourage  a 
struggling  industry,  with  the  hope  that  in  the  future  it  might  be- 
come a  profitable  feeder  to  the  lines  of  railroad,  pulp  wood  was 
given  an  advantage  of  10  cents  a  ton  over  other  commodities  of 
the  same  class. 

Under  the  present  different  system  and  in  an  effort  to  meet  the 
suggestion  of  the  Interstate  Commerce  Commission,  it  has  now 
been  returned  to  the  former  classification.  It  appears  from  the 
testimony  that  the  rates  upon  pulp  wood  as  they  have  been  in- 
creased are  not  greater  than  those  upon  similar  commodities, 
with  the  exception  of  one  commodity  of  minor  importance. 

It  further  appears  from  an  examination  of  the  general  finan- 
cial conditions  of  the  respondents  that  they  are  passing  through  a 
period  of  decreased  net  revenue.  The  complainants  do  not  con- 
tend that  their  business  will  be  vitally  or  even  seriously  affected 
by  the  increase,  but  they  rest  mainly  upon  the  comparison  of  the 
rates  with  those  upon  pulp  wood  in  other  jurisdictions. 

The  fact  that  lesser  rates  exist  elsewhere  throws  some  light 

P.U.R.1915D. 
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upon  the  problem,  but  a  determination  based  upon  this  fact  ought 
to  be  given  with  great  caution. 

In  the  absence  of  testimony  showing  a  similarity  of  conditions, 
a  length  of  time  sufficient  to  test  the  effect  of  such  rates,  the  com- 
pensation produced  by  them  as  compared  with  the  outlay,  and 
other  important  facts,  it  would  be  unsafe  to  rest  a  decision  upon 
such  comparison. 

In  the  case  of  Railroad  Comrs.  v.  Denver  &  E.  G.  E.  Co.  27 
Inters.  Com.  Eep.  522,  the  Interstate  Commerce  Commission 
said: 

^*But  these  comparisons  are  not  accompanied  by  evidence  as 
to  whether  the  transportation  conditions  are  similar  or  otherwise. 
In  the  absence  of  such  evidence  they  furnish  little  or  no  aid  in 
the  solution  of  the  question  before  us." 

It  is  the  opinion  of  this  Commission  after  a  careful  considera- 
tion of  all  the  facts,  .that  the  respondents  have  given  such  evi- 
dence ss  satisfies  the  Conoinission  that  the  advance  of  the  rates 
upon  pulp  wood  is  just  and  reasonable.  The  complaint  will 
therefore  be  dismissed. 


PENNSYIiVANIA  PUBLIC  SBRVICE  COMMISSION. 

m  BE  EAST  END  ELECTRIC  LIGHT,  HEAT,  ft  POWEB 
COMPANY  et  aL 

[Municipal  Contract  Docket  Nos.  312  and  313,  1914.] 

Monopoly  and  competition  —  Field  already  occupied  —  Existing  com," 
pany  rendering  adequate  service  €U  reasonable  rates  — ContpC' 
tition  denied. 

It  is  against  the  policy  of  the  Pennefylvania  Commission  to  ap- 
prove a  franchise  ordinance  contract  between  a  municipality  and  an 
electric  company,  admitting  a  new  company  into  a  field  already  occu- 
pied, where  there  is  no  complaint  as  to  either  the  service  or  rates  of 
the  existing  company,  but,  on  the  contrary,  there  was  positive  evidence 
that  both  the  service  and  the  rates  were  adequate,  just,  and  reason- 
able. 

[May  19,  1915.] 

Application  for  the  approval  of  a  franchise  ordinance  con- 
tract between  electric  companies  and  certain  boroughs  already 

being  served  by  an  existing  company ;  denied. 
P.U.R.1916D.  2 
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Appearances:  Thomas  Patterson  and  Andrew  M.  Linn  foi 
the  applicants ;  W.  E.  Crow  and  David  !•  McCahill  for  the  pro- 

testants. 

Wright,  Commissioner:  Two  separate  petitions  for  certifi- 
cates of  public  convenience  were  filed  in  these  cases,  one  by  the 
Eelief  Electric  Light,  Heat,  &  Power  Company  for  such  certifi- 
cate evidencing  the  approval  of  an  ordinance  contract  between 
it  and  the  borough  of  Washington,  and  the  other  by  the  East 
End  Electric  Light,  Heat,  &  Power  Company  for  such  certifi- 
cate, evidencing  the  approval  of  a  similar  contract  between  it 
and  the  adjoining  borough  of  East  Washington.  After  several 
continuances  granted  by  the  Commission,  at  the  request  of  coun- 
sel for  the  petitioners  and  for  the  West  Penn  Lighting  Company, 
which  latter  was  a  protestant,  the  two  petitions  involving  the 
same  or  similar  inquiries  were,  on  March  17,  1915,  heard  by  the 
Commission  together.  At  the  hearing,  petitioners  offered  no  evi- 
dence to  show  that  the  granting  of  the  applications  for  the  ap- 
proval of  said  ordinance  contracts  was  necessary  or  proper  for  the 
service,  accommodation,  or  convenience  of  the  public  beyond  that 
which  inhered  in  the  circumstance  that  the  petitioning  companies 
had  both  been  duly  created  under  the  corporation  laws  of  the 
commonwealth  on  June  26,  1912,  before  any  of  the  provisions  of 
the  public  service  company  law  of  July  26,  1913,  became  effec- 
tive, and  that  afterwards,  to  wit.  May  26,  1914,  the  ordinance  of 
the  borough  of  Washington  permitting  the  Eelief  Electric  Light, 
Heat,  &  Power  Company  to  use  and  occupy  the  streets  of  said 
borough,  upon  the  terms  and  conditions  in  the  ordinance  set 
forth,  was  approved,  and  that  on  June  8,  1914,  the  similar  ordi- 
nance granting  like  permission  to  the  East  End  Electric  Light, 
Heat,  &  Power  Company  was  also  approved.  In  both  said  peti- 
tions for  the  approval  of  these  ordinance  contracts,  it  is  set 
forth  that  the  application  is  made  "under  §  11,  article  IIL,  of 
the  public  service  company  law,"  which  is  the  section  which  pro- 
vides that  "no  contract  or  agreement  between  any  piiblic  service 
company  and  any  municipal  corporation  shall  be  valid  unless  ap- 
proved by  the  Commission,"  etc.  It  is  further  set  forth  that  the 
petitioning  company  in  both  the  borough  of  Washinc^on  and  the 
borough  of  East  Washington  will  "compete  with  the  West  Penn 
Lighting  Company,  a  Pennsylvania  corporation,  whose  principal 
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ofiBce  IS  in  the  city  of  Pittsburgh/'  and  that  "petitioner  is  advised 
and  believes  that  it  has  authority  under  said  charter  and  local 
consent  to  proceed  to  exercise  its  charter  rights  to  furnish  electric 
current  for  light,  heat,  and  power,  to  persons  and  corporations 
within  the  territory  covered  by  said  charter,  subject,  nevertheless, 
to  the  approval  by  your  Commission  of  the  terms  and  conditions 
prescribed  in  the  ordinance  granting  such  local  consent." 

At  the  hearing,  the  petitioners  offered  in  evidence  their  char- 
ters of  incorporation  and  the  said  ordinance  contracts,  and  then 
rested  their  case  upon  the  ground,  substantially,  that  said  peti- 
tioning companies  having,  as  above  stated,  been  incorporated 
prior  to  the  enactment  of  the  Public  Service  Company  law,  and 
having  secured  the  local  municipal  consent  to  the  use  of  the 
streets  in  said  boroughs,  that  the  certificates  of  public  convenience 
evidencing  the  approval  of  said  ordinance  contracts  should  be 
issued  by  the  Commission. 

Section  18  of  article  V.  of  the  public  service  company  law, 
prescribes  the  conditions  under  which  this.  Commission  may 
grant  the  approval  of  applications  such  as  the  present  ones.  It 
provides  that  they  "shall  be  given  only  if  and  when  the  said 
Commission  shall  find  or  determine  that  the  granting  or  approval 
of  such  application  is  necessary  or  proper  for  the  service,  accom- 
modation, convenience,  or  safety  of  the  public." 

No  evidence  was  adduced  at  the  hearing  tending  to  show  that 
the  service  now  being  rendered  to  the  public  in  the  borough  of 
Washington  and  the  borough  of  East  Washington  was  inadequate, 
or  that  the  rates  being  charged  for  such  service  were  unjust  or 
unreasonable,  or  otherwise  improper.  No  complaint  as  to  either 
the  service  or  rates  of  the  West  Point  Lighting  Company  has 
ueen  made.  On  the  contrary,  there  was  positive  evidence  that 
both  the  service  and  rates  were  adequate,  just,  and  reasonable. 

After  careful  consideration  of  the  petitions,  the  grounds  upon 

which  they  are  based  and  all  the  evidence  in  the  cases,  it  is  the 

judgment  of  the  Commission  that  the  approval  of  said  petitions 

is  neither  necessary  nor  proper  for  the  service,  accommodation, 

■convenience,  or  safety  of  the  public,  and  that,  conformably  to 

the  principles  which  we  have  announced  in  former  cases,  the 

approval  and  certificates  of  public  convenience  applied  for  should 

be  withheld,  and  an  order  will  be. made  accordingly. 
P.U.R.1915D. 
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PENNSlTIiVANIA  PUBLIC  SERVICE  COMMISSION. 

J.  S.  ELLIOTT  et  aL 

v. 

BIG  SPRING  ELECTRIC  COMPANY, 

[Complaint  Docket  No.  366.1 

Batee^JBlectrioUy'— Power'— Increase  denied. 

An  electric  company  will  be  restrained  from  raising  its  rate» 
for  power  where  it  appears  that  the  status  of  the  company's  business 
has  not  changed  materially  since  a  6  per  cent  dividend  was  declared, 
-and  the  company  failed  to  show  that  current  for  power  was  furnished 
at  a  loss  under  the  old  rates. 

[May  20,  1915.] 

Application  by  a  patron  of  the  Big  Spring  Electric  Company 
for  an  order  restraining  the  company  from  raising  its  rates  for 
power;  order  granted. 

Appearances:  S.  B.  Sadler  for  the  complainants;  E.  E^ 
Beidleman  for  the  respondent. 

Brechty  Commissioner:  This  complaint  allies  that  in  a  no* 
tice  received  by  complainants  from  the  respondent,  the  Big^ 
Spring  Electric  Company,  under  date  of  March  1, 1916,  eflfective 
April  1,  1915,  the  rates  for  power  are  "largely  increased;"  that 
the  rates  proposed  "are  greatly  in  excess  of  the  charges  of  other 
companies  for  like  service;"  and  that  "the  said  excessive  rates^ 
.  •  .  are  in  violation  of  the  agreements  made  and  .  •  • 
for  the  purpose  of  rendering  impossible  the  continuance  of  the^ 
use  of  power  by  the  consumers,  which  would  cause  great  loss  and 
injury  to  them."  The  rates  involved  in  the  complaint  were  sub- 
sequently published  by  respondent  under  date  of  March  23,  1915, 
effective  April  23,  1915. 

The  respondent  avers  that  under  the  old  rates  the  company 
furnished  power  at  less  than  cost ;  that  it  imposes  extra  cost  upon 
the  company  to  furnish  complainants'  power  service,  and  that 
the  new  schedule  of  rates  "will  not  permit  of  1  cent  profit  in  this 
class  of  business ;  but  will  more  nearly  recompense  the  company 
for  its  actual  extra  cost"  of  furnishing  the  service  than  the  old 
rates  did. 

P.U.R.1916D. 
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Complaint  was  brought  in  the  first  instance  because  of  some 
trouble  that  grew  out  of  the  character  of  the  current  furnished 
for  power  to  some  of  the  consimiers.  In  that  connection  it  was 
alleged  that  the  irregularity  or  lack  of  uniformity  in  the  current 
furnished  caused  serious  loss  to  one  of  the  complainants  who  is 
engaged  in  the  business  of  roasting  coffee,  and  that  when  the 
company  was  notified  that  a  claim  would  be  made  upon  it  for 
damages,  if  the  current  supply  would  not  be  made  more  uniform, 
the  respondent  issued  a  notice  on  February  4,  1915,  to  its  con- 
somers  that  on  and  after  March  15, 1915,  the  Big  Spring  Electric 
Company  would  cease  to  supply  any  current  whatsoever  for 
power  purposes.  Thereupon  a  complaint  was  filed  before  this 
CommisBion,  protesting  against  the  discontinuance  of  furnishing 
power  entirely,  and  requesting  that  the  company  be  restrained 
in  the  matter.  An  order  was  accordingly  issued  upon  the  com- 
pany by  this  Commission  to  the  effect  that  the  said  company 
<50uld  not  arbitrarily  discontinue  furnishing  power  as  long  as  it 
•contemplated  using  the  powers  granted  by  its  charter.  About 
that  time,  or  immediately  thereafter,  notice  was  given  by  respond- 
ent that  the  rates  for  power  current  would  be  increased  by  pub- 
lishing its  schedule  of  March  23,  1915,  effective  April  23,  1915. 

The  Big  Spring  Electric  Company  was  chartered  in  1907,  and 
in  February,  1908,  it  secured  a  franchise  authorizing  it  to  occupy 
the  streets,  alleys,  and  public  grounds  of  the  borough  of  Newville, 
Cumberland  county,  Pennsylvania,  for  the  purpose  of  furnishing 
light,  heat,  and  power  to  that  municipality.  The  franchise 
■ordinance  under  which  the  said  electric  company  is  operating 
provides  for  certain  maximum  rates  for  light,  but  specifies  no 
rates  that  are  to  be  charged  for  power  furnished.  The  plant  was 
installed  in  1908,  and  both  light  and  power  were  furnished  there- 
after to  consumers.  The  rates  for  power  were  fixed  at  4  cents 
per  killowatt  hour,  and  a  minimum  charge  of  50  cents  per  horse 
power  was  established.  Under  that  schedule  power  was  fur- 
nished until  in  the  spring  of  1915.  Under  the  new  schedule, 
effective  April  23,  1915,  the  rate  for  power  is  fixed  at  5^  cents 
per  killowatt  hour,  and  a  minimum  charge  of  $1.50  per  horse 
power  per  month  made  when  the  total  rated  current  of  the  con- 
sumer is  above  2  horse  power,  and  when  two-horse  power  or  less, 

a  minimum  charge  of  $3  per  montk 
P.U.R.1916D. 
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Complainants  testified  that  aome  years  ago  they  were  ap- 
proached by  offi<;ers  of  the  company  and  solicited  to  install  elee* 
trie  motors  instead  of  the  steam  and  gasolene  engines  which  they 
had  been  using ;  that  they  were  given  verbal  assurances  that  the 
rates  for  power  then  in  effect  would  not  be  increased  thereafter, 
and  that  upon  the  strength  of  the  representations  made  to  them, 
they  disposed  of  their  engines  and  boilers  and  installed  electric 
motors. 

Mr.  Charles  W.  Harmon,  a  former  secretary  of  the  respondent 
corporation,  admitted  that  in  1912  the  interest  on  the  bonds  was 
paid,  and  a  6  per  cent  dividend  declared  and  paid  on  the  capital 
stock.  Mr.  S.  M.  Kitzmiller,  a  director  of  the  Electric  Company, 
stated  in  his  testimony  that  it  was  not  contended  that  the  business 
of  the  company  as  a  whole  is  not  profitable,  but  it  is  contended 
that  the  portion  of  the  business  which  had  to  do  only  with  the 
furnishing  of  power  service  is  unprofitable,  'T)ecause  it  is  costing 
us  twice  the  amount  to  do  this  business  that  we  are  getting  from 
it.^'  The  manager  of  the  company  testified  that  there  is  no  ad- 
ditional help  employed  or  required  at  the  plant,  nor  anywhere 
else  to  supply  current  for  power. 

The  testimony  does  not  show  what  the  receipts  were  under  the 
old  rates,  nor  what  they  would  probably  amount  to  under  the  new 
rates,  nor  does  it  contain  any  figures  which  show  what  the  ex- 
penses were  under  the  old  rates  for  maintaining  the  power  serv- 
ice. This  it  seems  clearly  should  have  been  shown  by  respondent, 
SLjxd  should  have  been  possible  to  demonstrate,  if  respondent's 
contention,  that  the  power  service  is  furnished  at  a  loss,  is  cor- 
rect. The  fact  that  it  was  not  shown  is  practically  tantamount  to 
an  admission  that  when  the  same  wires,  machinery,  employees, 
and  current  are  employed  in  furnishing  light  and  power,  and 
especially  during  the  same  hours  of  the  day,  as  may  be  the  case 
at  Newville  under  the  franchise  requirements  of  the  respondent, 
it  may  prove  to  be  too  difficult  a  matter  to  s^regate  the  power 
service  from  the  whole  business  and  determine  its  cost  for  a 
given  period  like  a  year.  However,  where  this  item  of  service 
can  be  separated  from  the  rest  of  the  business  and  the  net  earn- 
ings clearly  shown,  a  proper  protection  of  all  interests  concerned 

will  require  that  due  and  careful  consideration  be  given  to  this 
P.U.R.1915D. 
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branch  of  the  service  in  rate  making,  for  rates  either  for  power 
or  light  may  be  too  high  or  too  low  to  provide  legitimate  returns. 

There  was  also  no  material  evidence  submitted  to  show  whj 
thQ  respondent  company  found  it  necessary  to  advance  its  power 
rates  in  April,  1915.  It  appears  from  the  record  that  the  Sig 
Spring  Electric  Company  paid  two  dividends  of  8  per  cent  each 
in  1912.  Its  capital  stock  and  bond  issue  then  were  each  $15,000. 
The  company  changed  hands  some  time  in  1912,  and  in  due 
course  the  new  corporation  authorized  a  capital  stock  of  $100,- 
000,  and  a  bond  issue  for  $100,000.  No  new  stock  having  ever 
been  issued,  the  capital  stock  remains  to-day  at  $15,000 ;  of  the 
new  bonds^  $50,000  were  issued,  making  the  total  outstanding 
bond  issue  now  $65,000.  The  fiisst  $20,000  of  the  new  issue  were 
sold  at  par  and  interest ;  the  next  $80,000  at  90  and  interest. 

In  his  testimony  to  show  how  the  proceeds  of  nearly  $50,000 
obtained  from  the  bond  sale  were  expended  in  plant  property  and 
facilities,  the  manager  of  the  company  could  account  for  only 
$8,000  of  $10,000  that  were  spent  upon  additions  and  improve- 
ments since  the  present  company  acquired  the  property  in  1912. 
Mr.  Kitzmiller,  who  sold  the  bonds  and  who  is  one  of  the  direc- 
tors of  the  company,  set  forth  in  his  testimony  that  about  $12,500 
were  expended  upon  the  property  of  the  plant  since  1912,  not  in- 
cluding the  purchase  of  24  acres  of  land  for  which,  on  account  of 
its  "strategic'*  importance  to  the  company,  an  "exorbitant"  fig- 
ure had  been  paid.  It  appeared  that  the  consideration  named  in 
the  deed  for  this  piece  of  real  estate  was  $1,000,  but  that  sum  was 
merely  a  nominal  figure,  the  actual  consideration  being  "consider- 
ably more,"  but  witness  was  not  able  to  recall  how  much  was  paid 
for  the  tract  in  question. 

It  is  admitted  in  the  testimony  of  the  respondent  that  the  busi- 
ness was  conducted  at  a  profit  in  1912  when  the  old  rates  were  in 
effect.  Since  then  the  bonded  indebtedness  of  the  company  has 
been  increased  $50,000,  but  apparently  only  about  one  third  of 
that  amount  invested  in  the  property.  The  improvements  that 
have  been  made  have  added  to  the  revenue  not  only  in  the  borough 
of  Newville,  but  also  in  securing  the  Cumberland  Valley  Railway 
Company  as  a  patron.  The  major  portion  of  the  investment  ap- 
pears to  have  been  made  for  extensions  and  facilities  to  supply 

current  to  the  Cumberland  Valley  Railway  Company,  and  there- 
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fare  the  proportion  of  receipts  to  legitimate  expenses  in  tiie 
borough  of  JSTewville  remain  practically  about  the  same  as  in 
1912. 

As  the  status  of  respondent's  business  has  not  changed  materi- 
ally since  a  6  per  cent  dividend  was  declared,  and  as  the  respond- 
ent failed  to  show  that  current  for  power  was  furnished  at  a  loss 
under  the  old  rates,  an  order  will  be  issued  restraining  the  re- 
spondent from  putting  into  effect  the  proposed  schedule  providing 
for  an  increase  in  its  rates  for  power  on  and  after  April  23, 1915. 


OKLAHOMA  SUPRBME  COURT. 

ATCHISON,  TOPEKA  &  SAXTA  FE  BAILWAY  COMPANY 

et  aL 

STATE. 

[No.  2905.] 

[—  Okla.  — ,  148  Pac.  144.] 

Appeal  and  errors  Appeal  from  order  of  Commis8ion  >— ConoluMve- 
ness, 

A  finding  of  the  Corporation  Commission  that  the  rates  charged 
by  certain  railway  companies  on  shipments  of  live  stock  between  points 
within  the  state  are  so  unreasonably  high  compared  to  charges  made 
for  similar  service  in  other  states  where  competing  markets  are  located 
and  for  similar  service  on  interstate  shipments  to  such  competing  mar- 
kets, as  to  result  in  an  unjust  discrimination  against  industries  and 
markets  located  within  the  state,  will  not  be  disturbed  on  appeal  to 
this  court,  where  there  is  evidence  reasonably  tending  to  support  such 
finding. 
Appeal  and  review -^  Order  of  Commisaion  —  Bates  ^^  Sufjleiency  in 
evidence. 

An  order  of  the  Corporation  Commission  prescribing  a  schedule 
of  rates  to  be  charged  on  shipments  of  live  stock  suitable  for  packing- 
house purposes  will  not  be  set  aside  on  appeal  as  unreasonable,  unjust, 
and  confiscatory,  where  the  evidence  fails  to  show  the  cost  of  service 
for  which  the  rates  are  to  be  charged,  or  the  capital  invested  by  the 
carriers  and  used  in  rendering  such  service,  and  fails  to  show  that  said 
rates  will  not  yield  a  sufficient  revenue  to  pay  the  cost  of  service 
for  which  they  are  charged,  and  to  enable  the  class  of  traffic  on  which 
they  are  charged  to  contribute  its  fair  and  just  share  of  the  reveniM 

Headnotes  by  the  Coubt. 
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neoessary  in  additicm  to  paying  the  escpeneeB  of  serrioe  and  goieral 
maintenance  of  the  carrier's  road,  to  enable  the  carrier  to  receive  a 
reasonable  dividend  upon  the  value  of  the  investment  used  in  main- 
taining such  seprice. 

[April  23,  1912.] 

Fbom  an  order  of  the  Oklahoma  Corporation  Commission 
promulgating  certain  rates  of  compensation  and  rules  and  regu- 
lations governing  the  transportation  of  live  stock  between  points 
within  the  state,  the  Atchison,  Topeka,  &  Santa  Fe  Eailwaj 
Company  appealed.     Order  confirmed. 

Appearances :  C.  O.  Blake,  Cottingham  &  Bledsoe,  Clifford  L. 
Jackson,  £.  A.  Kleinschmidt,  Edgar  A.  De  Meules,  E.  K.  Jones, 
and  Lovick  P.  Miles  for  the  appellants ;  Charles  West,  Attorney 
General,  and  Charles  L.  Moore,  Assistant  Attorney  General,  for 
the  State. 

Hayes,  J.,  delivered  the  opinion  of  the  court:  Appellants 
prosecute  this  appeal  to  reverse  what  is  designated  as  final  order 
No.  437  of  the  Corporation  Commission  of  the  state,  whereby 
certain  rates  of  compensation  and  rules  and  regulations  govern- 
ing the  transportation  of  live  stock  between  points  within  the 
state  are  promulgated.  Appellants  have  treated  the  two  assign- 
ments of  error  relied  upon  in  their  brief  as  presenting  the  fol- 
lowing three  propositions,  to  wit:  First,  that  the  findings  and 
order  of  the  Commission  are  not  supported  by  the  evidence ;  sec- 
ond, that  each  of  the  several  schedules  of  rates  prescribed  by  the 
order  is  unreasonable  and  unjust;  third,  that  the  order  violates 
the  state  and  Federal  Constitutions,  in  that  it  directly  affects 
interstate  commerce. 

The  proceeding  which  resulted  in  the  order  complained  of 
was  instituted  by  the  Commission  of  its  own  motion  by  giving 
notice  to  appellants  on  the  13th  day  of  January,  1911,  that  a 
proposed  order  prescribing  rates  that  should  be  charged  by  the 
railway  companies  in  the  state  for  transporting  in  carload  lots, 
cattle,  calves,  hogs,  sheep,  and  goats  was  contemplated  by  the 
Commission,  and  that  a  hearing  on  such  proposed  order  would 
be  had  before  the  Commission  on  the  25th  day  of  January,  1911. 
This  action  of  the  Commission  was  taken  after  many  com- 
plaints had  been  made  to  it  that  the  rates  in  force  by  the  various 

railways  of  the  state  on  shipments  of  live  stock  between  points 
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vilkm  Um  state  were  so  high  and  discriminatorj,  as  compared 
with  rates  prevailing  for  similar  shipments  in  other  states  and 
fn^m  this  state  to  other  states  where  packing  industries  are  main- 
taiuedy  that  the  locality  of  Oklahoma  City  and  its  market  for 
beef  cattle  to  supply  its  packing  industries  were  greatly  preju- 
diced. The  evidence  introduced  at  the  trial,  which  is  volumin- 
ous, consists  exclusively  of  the  testimony  of  witnesses  expert  in 
the  matter  of  rates  to  be  charged  by  railway  companies  for  carry- 
ing the  kind  of  traffic  involved  in  the  order,  and  familiar  with 
various  schedules  of  rates  in  force  in  other  states  where  packing 
industries  are  located  and  with  rates  applied  to  interstate  ship- 
ments from  this  state  and  from  other  states  to  such  similar  in- 
dustries located  in  other  states.  The  cause  was  tried  before  the 
Commission  principally  upon  the  theory  that  the  rates  in  force 
by  the  various  railways  in  this  state  on  shipments  of  fat  cattle 
and  hogs  suitable  for  packing-house  purposes  before  the  pro- 
mulgation of  this  order  were,  as  compared  to  rates  charged  for 
similar  services  in  other  states  and  for  similar  interstate  serv- 
ices, unreasonably  high  and  discriminatory.  It  will  not  be  nec- 
essary to  set  out  here  at  any  great  length  the  evidence  contained 
in  the  record.  We  have  read  it  all  carefully,  and  are  of  the 
opinion  that  there  is  sufficient  evidence  to  sustain  the  conclusion 
and  finding  of  the  Commission  that  the  rates  heretofore  in  force 
and  complained  of  by  the  shipping  public  and  the  packing  in- 
dustry located  at  Oklahoma  City  were  so  high  as  compared  to 
rates  prevailing  in  other  states  under  similar  conditions,  and 
as  compared  to  charges  made  for  interstate  shipments  out  of  the 
state  to  other  markets,  as  to  result  prejudicially  to,  and  discrimi- 
nate against,  the  Oklahoma  City  market. 

The  power  exercised  by  the  Commission  in  promulgating  the 
order  complained  of  is  to  be  found  granted  by  the  terms  of  §  18, 
art.  9,  of  the  Constitution,  which  in  part  provides  that  "the 
Commission  shall  have  the  power  and  authority  and  be  charged 
with  the  duty  of  supervising,  regulating,  and  controlling  all  trans- 
portation and  transmission  companies  doing  business  in  this 
state,  in  all  matters  relating  to  the  performance  of  their  public 
duties  and  their  charges  therefor,  and  of  correcting  abuses  and 
preventing  unjust  discrimination  and  extortion  by  such  com- 
panies ;  and  to  that  end  the  Commission  shall,  from  time  to  time 
P.U.R.1915D. 


Digitized  by  VjOOQIC 


ATCHISON,  X.  A  a  F.  B.  00.  ▼.  8TATB.  87 

prescribe  and  enforce  against  such  companieSi  in  the  manner 
hereinafter  authorized,  such  rates^  charges^  dassificationa  of  traf ^ 
fie,  and  rules  and  regulations,  and  shall  require  them  to  establish 
and  maintain  all  such  public  service,  facilities^  and  conveniences 
as  may  be  reasonable  and  just.     •     •     •" 

It  will  be  observed  that  the  language  conferring  upon  the 
Commission  power  and  authority  to  control  transportation  com- 
panies '^in  all  matters  relating"  to  '^preventing  unjust  discrim- 
ination" is  very  broad,  and  the  power  is  not  confined  to  discrim- ' 
inations  between  individuals  or  classes  of  individuals.  The 
language  is  comprehensive  enough  to  include  the  prevention  of 
unjust  discriminations  between  localities  and  classes  of  traffic. 
It  will  also  be  observed  that  the  Constitution  does  not  by  its 
terms,  further  than  is  implied  by  the  term  "unjust  discrimina- 
tion," limit  or  restrict  the  Commission  in  determining  what  is 
a  discrimination  that  it  may  prevent  by  the  adoption  and  pro- 
mulgation of  rules  and  regulations.  It  follows  that  as  to  what 
constitutes  an  ^'unjust  discrimination"  under  this  provision  of 
the  Constitution  is  largely,  if  not  entirely,  a  question  of  fact 

In  Ft  Smith  &  W.  R.  Co.  v.  State,  25  Okla.  866,  108  Pac. 
407,  wherein  the  question  involved  was  somewhat  similar  to 
the  question  involved  in  this  case,  it  was  held  that,  if  there  is 
any  evidence  reasonably  tending  to  support  the  findings  of  fact 
of  the  Commission  that  the  rates  enforced  by  the  public  carriers 
for  transportation  between  points  within  the  state  are  imrea- 
sonably  high  and  unjust,  the  findings  and  order  of  the  Commis- 
sion thereon  prescribing  a  schedule  of  lower  rates  will  not  be 
disturbed. 

It  should  be  here  mentioned  that  this  appeal  is  prosecuted 
jointly  by  all  of  appellants ;  that  their  complaint  against  the  or- 
der promulgated  is  that  the  entire  schedule  of  rates  contained 
therein  is  unreasonable  and  unjust  as  applied  to  all  of  appel- 
lants. !N'o  effort  has  been  made  to  distinguish  the  effect  of  the 
application  of  the  rates  to  one  of  appellants  as  being  different  in 
their  effect  upon  the  other  appellants,  or  that  any  particular  rate 
of  the  schedule  is  unjust  The  attack  is  against  the  entire  sched- 
ule, taken  as  a  whole,  and  as  applied  to  all  of  appellants.  The 
evidence  establishes  that  until  within  a  short  time  before  the 

promulgation  of  the  order,  no  packing  industry  of  sufficient  im- 
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portance  existed  in  the  state  to  create  a  market  for  fat  cattle  and 
hogs  for  packing  purposes,  but  that  within  about  twelve  months 
prior  to  this  proceeding  there  has  been  completed  in  Oklahoma 
City  by  Morris  &  Company  an  extensive  modem  packing  plant 
capable  of  using  and  requiring  for  its  operation  a  large  quan- 
tity of  fat  cattle  and  hogs,  and  that  there  was  at  the  time  of 
the  hearing  in  process  of  construction  a  second  plant  of  the  same 
character  by  Sulzbarger  &  Sons  Company.  By  reason  of  the 
establishment  of  these  plants  in  Oklahoma  City,  that  point 
has  become  a  competing  market  for  fat  cattle  and  hogs  with  the 
cities  of  Ft.  Worth,  Wichita,  St.  Joe,  and  Kansas  City.  It  is 
admitted  that  the  rates  prevailing  and  enforced  heretofore  in 
this  state  by  the  railway  companies  were  made  without  reference 
to  any  market  existing  in  the  state  for  fat  live  stock,  and  that 
there  existed  heretofore  in  the  state  on  such  traffic  and  the  prod- 
ucts of  packing  plants  no  commodity  rates.  It  is  also  admitted 
by  witnesses,  testifying  for  appellants,  that  the  establishment  at 
any  point  of  packing  industries  of  the  importance  of  those 
recently  established  in  Oklahoma  City  usually  requires,  and  has 
always  been  followed  by,  a  readjustment  of  rates  on  the  products 
required  by  such  industries  and  sold  by  them  in  order  that  the 
rates  to  each  competitive  industry,  relatively  speaking,  might 
be  reasonable  and  just,  and  give  to  none  of  the  competing  local- 
ities an  unfair  advantage  over  the  others.  The  evidence  fully 
establishes  that  the  railway  companies  recognized  that  Oklahoma 
City  was  entitled  to  such  a  readjustment  of  rates,  and  efforts, 
before  the  present  proceeding  was  instituted,  were  made  by  the 
railway  companies  to  arrive  at  a  readjustment,  which  would  be 
satisfactory  to  all  parties  concerned,  including  the  competitive 
points  of  Ft.  Worth,  Wichita,  and  Kansas  City;  but,  for  some 
reason  that  does  not  clearly  appear  from  the  record,  no  readjust- 
ment was  ever  effected,  except  as  to  some  few  rates,  which,  in  so 
far  as  they  were  changed,  operated  unfavorably  to  Oklahoma 
City. 

As  a  part  of  the  testimony  of  C.  B.  Bee^^  rate  expert  for  the 
Commission,  exhibits  were  filed  giving  the  rates  on  cattle  in 
force  at  the  time  of  the  hearing  before  the  Commission  in  the 
states  of  Kansas,  Nebraska,  Iowa,  Missouri,  Texas,  Illinois,  and 
Oklahoma.    These  exhibits  establish  that  for  distances  of  25,  50> 
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150,  and  200  miles  the  rates  for  these  states  are  respectively  as 
follows : 


Miles. 

— i 

Kan. 

Neb. 

Iowa. 

Mo. 

Tex. 

lU. 

Okla. 

25    

5.5 

7.5 

11.6 

14.0 

16.0 

6.8 

8.9 

13.6 

16.2 

18.7 

6.6 

8.0 
10.0 
11.3 
12.6 

5.5 

8.5 
11.0 
13.0 
15.0 

7.5 

10.0 
12.5 
15.0 
17.6 

6.5 

7.7 

9.5 

10.8 

12.6 

7.0 

60    

9.5 

100    

14.0 

150  / 

19.0 

200    

21.5 

It  will  be  observed  that  on  hauls  of  25  miles  the  rate  in  Okla- 
homa is  higher  than  in  any  other  of  the  named  states,  except  Tex- 
as, and  that  it  is  approximately  9  per  cent  higher  than  the  aver- 
age rate  for  this  distance  enforced  in  the  six  other  states  named. 
It  will  also  be  observed  that  the  rate  on  all  hanls  of  50  miles 
and  above  to  200  miles  is  higher  in  Oklahoma  than  in  any  of 
the  other  states  named,  except  Texas,  and  that  it  ranges  from 
12  per  cent  on  hauls  of  50  miles  to  42  and  40  per  cent  on  hauls 
of  150  and  200  miles  higher  than  the  average  rate  charged  in 
the  six  other  states  named.  The  markets  witii  which  Oklahoma 
is  brought  into  keenest  competition  are  Ft,  Worth,  Wichita,  and 
Kansas  City.  For  a  haul  of  100  miles  in  Kansas  the  rate  is 
11.5  cents  for  100  pounds;  in  Texas,  12.5  cents;  in  Oklahoma, 

14  cents.    On  a  haul  of  150  miles,  in  Kansas,  14  cents ;  in  Texas, 

15  cents;  in  Oklahoma,  19  cents.  On  a  haul  of  200  mil^,  in 
Kansas,  16  cents;  in  Texas,  17.5  cents;  in  Oklahoma,  21.5  cents. 
By  similar  evidence  it  is  established  that  the  difference  in  the 
rates  charged  on  intrastate  shipments  on  hogs  in  this  state  and 
in  the  six  other  states  named  is  greater,  ranging  from  18  per  cent 
higher  than  the  average  rate  on  hauls  of  25  miles  to  55  per  cent 
higher  on  hauls  of  150  miles. 

The  evidence  also  establishes  that  the  Oklahoma  scale  of 
rates  applied  to  intrastate  shipments  is  much  higher  than  the 
scale  applied  to  interstate  rates  from  points  in  Oklahoma  to  pack- 
ing centers  in  Missouri,  Kansas,  and  Texas,  and  also  that  the 
rates  on  interstate  shipments  into  Oklahoma  are  greater  than 
from  the  same  points  to  packing  centers  in  the  other  states.  As 
an  illustration,  it  is  shown  that  from  Alva,  Oklahoma,  to  Wichita, 
Kansas,  a  distance  of  125  miles,  the  rate  is  12.6  cents  per  100 
poimds;  whereas,  if  the  Oklahoma  scale  was  applied,  it  would 
be  16.5  cents.    From  Curtis  to  Wichita,  a  distance  of  162  miles, 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


30  OKLAHOMA  SUPR2ME  OOUBT. 

the  rate  is  16.5  cents.  IJndieT  the  Oklahoma  scale  it  would  be 
19.5  cents.  From  Gibbon  to  Wichita,  a  distance  of  95  miles^ 
the  rate  is  10  cents.  Under  the  Oklahcnna  scale  it  would  be  14 
cents.  Similar  evidence  was  given  as  to  th0  rates  from  some 
15  stations  in  Oklahoma  to  Wichita,  showing  ijiat  the  scale  of 
rates  applied  ranges  from  8  to  48  per  cent  lower  than,  they  would 
be  if  the  Oklahoma  scale  applied.  It  is  shown  that  on  dhipinents 
of  cattle  originating  on  Midland  Valley  Railroad,  and  passing 
over  the  Missouri,  Elansas,  &  Texas  lines  to  Kansas  City  from 
the  station  of  Pawhuska,  a  distance  of  223  miles  from  Kansas 
City^  is  16.5;  that  upon  the  same  shipment  to  Oklahoma  City, 
a  distance  of  131  miles,  it  is  17.5  cents,  or  at  a  rate  per  ton 
mile  to  Oklahoma  City  twice  as  great  as  to  Kansas  City.  From 
the  town  of  Haskell,  a  distance  of  274  miles  from  Kansas  City, 
the  rate  is  21  cents.  From  the  same  station  to  Oklahoma  City, 
a  distance  of  160  miles,  it  is  20  cents,  or  a  disparity  of  33-J^  per 
cent  per  ton  mile  against  Oklahoma  City.  It  is  shown  that  on 
shipments  of  cattle  from  Pleasanton,  Kansas,  to  Kansas  City, 
over  the  Frisco,  a  distance  of  74  miles,  the  rate  is  9  cents ;  that 
under  the  Oklahoma  scale  it  would  be  12  cents.  From  Ft. 
Scott,  a  distance  of  99  miles,  the  rate  is  10.5  cents,  and  under 
the  Oklahoma  scale  would  be  14  cents.  From  Cedar  Point,  over 
the  Santa  Fe  Railroad,  a  distance  of  167  miles,  the  rate  is  14 
cents.  Under  the  Oklahoma  scale  it  would  be  20  cents.  There 
is  evidence  as  to  other  points  on  the  forgoing  railways  and 
various  points  on  other  railways,  all  showing  that  the  interstate 
rates  from  such  points  to  Kansas  City  are  made  under  a  scale 
that  ranges  from  33^  per  cent  to  68  per  cent  lower  than  such 
rates  would  be  if  charged  under  the  Oklahoma  scale. 

There  is  considerable  evidence  in  the  record  tending  to  show 
that,  where  interstate  rates  have  been  established  for  shipment 
of  live  stock  into  this  state  from  points  in  the  territory  in  which 
these  markets  must  compete,  such  rates  are  on  a  higher  basis  than 
the  rates  for  similar  service  to  the  markets  competing  with  Okla- 
homa City,  and  that  the  interstate  rates  on  shipm^its  out  of  this 
state  to  such  markets  are  lower  than  rates  for  corresponding 
shipments  from  adjoining  states  to  the  Oklahoma  City  market. 
This  evidence  was  without  special  application  to  the  question 
considered  by  the  Commission,  as  the  State  Corporation  Commis- 
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Bion  is  without  authority  to  regulate  interstate  rates,  further 
than  that  such  evidence  was  of  value  to  show  a  general  purpose 
upon  the  part  of  the  railway  companies  to  discriminate  Against 
Oklahoma  Cily,  or  that,  in  harmony  with  the  admissions  of  ap- 
pellants, the  establishm^it  of  the  packing  industry  at  Oklahoma 
City  and  the  creation  of  a  market  to  supply  that  industry  re- 
quires a  general  readjustment  of  rates;  the  former  rates  botib 
upon  intrastate  shipments  and  interstate  shipments  not  having 
been  made  with  any  relation  to  a  market  at  Oklahoma  City  for 
packing  house  products.  It  is  evident  that,  if  a  higher  freight 
rate  is  charged  on  shipments  of  cattle  into  Oklahoma  City  than 
is  charged  for  similar  services  in  shipping  cattle  to  its  competing 
markets,  or  a  longer  haid  under  similar  conditions  is  made  to 
the  other  markets  for  the  same  money  that  shorter  hauls  are 
made  to  the  Oklahoma  City  market,  then  the  Oklahoma  City 
packers  must  pay  a  price  in  excess  of  that  paid  by  the  packers 
at  the  competing  points  in  order  to  obtain  a  supply  of  stock, 
and,  failing  to  do  this,  the  shipper  in  the  trade  territory  natur- 
ally a  tributary  to  Oklahoma  City  will  ship  to  the  rival  mariketS) 
where  a  more  favorable  freight  rate  may  be  obtained.  There  is 
evidence  tending  to  show  that  on  account  of  the  unreasonable 
rates  charged  the  packing  industry  at  Oklahoma  City  has  been 
unable  to  secure  live  stock  with  which  to  operate.  It  is  not  con- 
tended that  Oklahoma  City,  as  a  market  for  fat  live  stock,  is 
attended  by  any  natural  or  commercial  disadvantages  that  do  or 
would  prevent  it  with  fair  freight  rates  from  competing  with 
Wichita,  Ft  Worth,  and  the  other  competing  markets.  Nor 
have  appellants  made  any  attempt  to  show  that  the  cost  of  service 
in  intrastate  shipments  in  Oklahoma  is  greater  than  the  cost  of 
aimilar  service  rendered  in  the  other  states  to  whose  rates  com- 
parison has  been  made ;  but  appellants  have  attempted  to  justify 
die  admitted  disparity  in  rates  by  showing  that  there  are  dis- 
similar circumstances  and  conditions  that  attend  some  .of  the 
service  for  which  the  lower  rates  are  charged  and  to  which  com- 
parison has  been  made.  Those  circumstances  are  competition 
from  competing  lines  of  railway,  cross-country  competition,  and 
ivgulfttiGn  of  rates  by  l^slative  enactments  or  by  orders  of 
the  corporation  Commissions.  It  is  sought  to  show  that  the  rates 
enforced  in  Kansas  are  the  result  of  l^slative  enactments,  but 
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this  contention  loses  much  of  its  force  when  it  is  shown  by  the 
evidence  that  the  scale  of  rates  enforced  in  Kansas  is  lower  than 
the  maximum  allowed  by  the  act  referred  to.  Several  years 
ago,  when  there  was  much  open  range,  and  cattle  could  be  driven 
easily  across  the  country,  it  is  shown  that  the  cattle  were  not 
always  shipped  upon  the  line  of  railway  furnishing  a  station 
nf  ;rest  to  the  location  of  cattle  to  be  shipped,  but  that  reduced 
rates  from  a  competing  line  of  railway  resulted  in  the  cattle  be- 
ing driven  across  the  country  to  the  station  on  the  competing  line 
at  which  a  lower  rate  could  be  obtained.  As  a  result  of  this 
practice,  lower  rates  were  often  established  in  order  to  hold  or 
secure  traffic  that  would  otherwise  be  lost  to  the  carrier  making 
the  reduced  rate;  but  the  evidence  tends  to  establish,  and  the 
Commission  finds,  that  during  recent  years  the  country  has  been 
so  broken  up  by  farms  and  inclosed  in  pastures  that  driving 
across  country  is  so  impracticable  as  not  to  be  any  longer  of  sub- 
stantial consequence  in  its  effect  upon  rates.  It  appears  that 
the  rates  in  Texas,  which  have  been  used  as  a  basis  of  compari- 
son, were  established  by  the  Railway  Commission  in  that  state, 
and  they  caimot  be  said  to  be  wholly  voluntary  rates,  but  they 
have  been  long  acquiesced  in  by  the  railway  companies  of  that 
state,  and,  since  no  rates  can  be  enforced  against  railway  com* 
panies,  although  promulgated  by  Commissions,  if  they  are  un- 
just and  unreasonable,  in  that  they  are  so  low  as  not  to  pay  the 
cost  of  service  and  yield  to  the  company  a  reasonable  income 
upon  its  investment;  and,  since  it  must  be  presumed  that,  if 
rates  do  not  pay  the  cost  of  service  for  which  they  are  charged 
and  yield  such  income,  the  railway  companies  will  not  acquiesce 
therein,  we  think,  although  the  Texas  rates  were  prescribed  by 
the  Conmiission,  they  are  not  without  probative  value  in  this 
proceeding,  and  may  be  considered  in  connection  with  all  the 
other  circumstances  in  this  cause  by  the  Commission  to  deter- 
mine whether  the  rates  enforced  in  this  state  for  similar  service 
are  relatively  so  liigh  as  to  operate  prejudicially  and  as  an  in- 
justice to  the  locality  complaining.  Under  all  the  evidence, 
we  think  the  Commission's  finding  that  the  intrastate  rates  in 
force  in  Oklahoma  at  the  time  of  the  hearing  were  unjustly  dis- 
criminatory against  the  Oklahoma  City  market  should  not  be 
disturbed. 
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The  order  of  the  Commission  promulgates  a  schedule  of  rates 
on  a  mileage  scale  for  the  movement  of  live  stock  between  points 
within  the  state.  The  rates  prescribed  by  the  order  are  lower 
than  those  complained  of,  and  supplanted  by  the  order.  In  their 
first  specification  of  error  app^ants  complain  that  the  rates 
prescribed  are  unreasonable  and  imjust  in  each  of  the  several 
schedules;  but  the  proposition  *  presented  by  this  part  of  the 
specification  of  error  is  not  urged  in  the  brief  of  appellant's 
counsel,  and  the  record  fails  to  contain  sufficient  data  to  enable 
us  to  determine  that  question,  if  it  had  been  urged,  for  the  reason 
that  there  is  no  data  in  the  record  showing  the  cost  of  service 
for  which  the  rates  are  to  be  charged  or  the  capital  of  the  com- 
panies invested,  or  that  the  revenue  derived  therefrom  will  not 
be  sufficient  to  pay  the  cost  of  service  and  enable  this  class  of 
traffic  to  contribute  its  share  of  revenue  toward  paying  the  ex- 
pense of  maintaining  the  service,  and  yielding  to  the  companies 
a  reasonable  dividend  upon  their  investments. 

The  contention  presented  by  the  second  specification  of  error, 
that  the  order  interferes  with  and  burdens  interstate  commerce, 
is,  we  think,  without  merit.  It  is  settled  by  the  decided  cases 
that  a  state  cannot  enforce  unreasonably  low  rates  for  domestic 
transportation  upon  the  ground  that  the  carrier  is  earning  large 
profits  on  its  interstate  business.  The  intrastate  traffic  must 
bear  its  fair  and  just  share  of  the  cost  of  maintaining  the  service, 
and  contribute  its  share  of  revenue  to  enable  the  investors  in  the 
property  of  the  railway  companies  to  realize  a  reasonable  divi- 
dend thereon.  In  promulgating  rates  to  be  charged  on  intrastate 
traffic,  the  state  must  be  governed  by  what  is  just  and  reasonable 
as  between  the  carrier  and  the  public  with  respect  to  that  traffic. 
Interstate  traffic  cannot  be  made  to  bear  the  losses  of  intrastate 
business,  nor  vice  versa.  Among  the  authorities  so  holding  are : 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Louisville  &  N.  R.  Co.  v.  Eubank,  184  U.  S.  27,  46  L.  ed. 
416,  22  Sup.  Ct.  Eep.  277;  Northern  P.  E.  Co.  v.  Keys  (C.  C.) 
91  Fed.  47;  Shepard  v.  Northern  P.  R.  Co.  (C.  C.)  184  Fed. 
765.  The  order  of  the-  Commission  does  not  undertake  to  pre- 
scribe rates  to  be  charged  on  interstate  traffic;  nor  is  there  any 
evidence  tending  to  show  that  the  rate  prescribed,  when  enforced, 

will  result  in  a  loss  that  must  be  borne  by  interstate  traffic,  or 
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that  the  rates  iq>en  the  traffic  involved  in  these  sdhedxdes  will  not 
permit  this  traiGc  to  prodnoe  its  just  proportion  of  the  revalue 
that  should  be  juroduced  hy  intrastate  traffic 

^There  was  mudii  evidoice  introduced  rdative  to  rates  charged 
upon  interstate  business  between  various  points  as  heretofore 
stated;,  but  such  evidence  was  introduced  for  the  purpose  of. 
forming  a  bajais  of  eomparieon  to  enable  the  CommiBsion  to  de- 
termine whether  the  rates  complained  of  were  unjustly  discrimr 
inatorj,  and  not  for  the  purpose  of  forming  a  basis  of  any  order 
relative  to  interstate  commerce. 

The  or^der  of  the  Commission  is  affirmed. 

Turner,  Ch.  J.,  and  Williams,  Kane,  and  Dunn,  JJ.,  concur. 


UNITEB  STATES  CIRCUIT  COURT  OP  APPEALS,  EIGHTH 

CIRCUIT. 

KANSAS  GAS  &  ELECTRIC  COMPANY 

V. 

CITY  OP  CHERRYVALE  et  aL 

[No.  4104.] 

(—  0.  C.  A  — ,  221  Fed.  237.) 

Monopoly  and  competition -^Necessity  t<^  certificate  of  convenience 
^-Utility  operating  wholly  within  city. 

A  contract  may  be  entered  into  with  a  city  for  the  transaction 
of  the  businesB  of  a  public  utility  therein,  without  securing  a  certifi- 
cate of  authority  from  the  Kansas  Public  Utility  Commission,  where 
the  business  is  situated  wholly  within  the  city,  since  under  {  3  of 
the  Public  Utility  law  (chap.  238,  Laws  of  Kansas  1911),  the  au- 
thority to  regulate  such  utilities  is  vested  solely  in  the  cities,  the 
power  of  the  Commission  under  {  33  of  such  act  b^ng  limited  to  a 
review  of  the  reasonableness  of  privileges  and  franchises  granted  by 
municipalities  to  public  utilities  for  certain  purposes. 

[March  1,  1015.] 

Appeai.  from  the  District  Court  of  the  United  States  for  the 
District  of  Kansas ;  John  0.  Pollock,  Judge. 

Suit  in  equitj  by  the  Kansas  Gas  &  Electric  Company  against 
the  city  of  Cherryvale  and  others,  to  restrain  the  city  from  cancel- 
ing a  contract  with  complainant,  and  also   to  restrain  it  from 
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entering  into  a  contract  mth  the  olliei'  defendants.  Ttota  a 
decree  restrainii^  only  the  cancelation  of  13ie  cont)ract,  coinplainr 
anti^peals.      Affirmed. 

Appearances:  H.  L.  McOnne,  of  Kansas  City,. Missouri  (Mc- 
Cune,  Harding,  Brown,  &  Mutphy,  of  Kansas  City,  Missouri, 
on  the  brief),  for  appellant;  John  J,  Jones,  of  Chaniite,  Kansas 
(W.  E.  Ziegler,  of  Coffey ville,  Kansas,  on  the  brief),  for  ap^ 
pellees. 

Before  Sanborn,  Adams,  and  Smith,  Circuit  Judges. 

Adams,  Circuit  Judge,  delivered  the  opinion  of  the  court: 
This  was  a  suit  in  equity,  brought  by  H^e  appellant,  the  Kansasj 
Gas  &  Electric  Company,  against  the  city  of  Cherryvale,  a  munic- 
ipal corporation  of  the  state  of  Kansas,  i1;s.  officers^  and  D.  H. 
Siggins  and  Sam  Q.  Smith,  to  enjoin  the  cily  from  canceling  a 
certain  contract  theretofore  entered  into  by  the  city  with  appel- 
lant's assignor,  the  .Cherryvale  Electric  Light  &  Power  Company, 
for  pumping  water  and  furnishing  elpctric  light  to  the  city  and 
its  inhabitants,  and  also  to  enjoin  the  city  and  Siggins  and  Smith 
from  entering  into  or  performing  any  like  pumiping  or  lighting 
contract.  Answers  were  duly  filed  by  defendants,  and  the  trial 
court  heard  the  case  on  the  pleadings,  which  consisted  of  the  bill 
and  answers,  and  certain  agreed  facts,  and  rendered  a  decree  en- 
joining the  cily  from  canceling  the  contract  made  with  appel- 
lant's assignor  as  prayed  for  by  appellant,  and  dismissing  the 
bill  as  to  the  appellees  Siggins  and  Smith.  The  city  prosecutes 
no  appeal  from  the  decree  agaSnst  it,  but  the  electric  company 
prosecutes  an  appeal  from  the  decree  dismissing  the  bill  as  to 
Siggins  and  Smith. 

These  questions  only  are  presented  for  our  consideration:  (1) 
May  Siggins  and  Smith  enter  into  and  perform  a  pumping  and 
lighting  contract  with  the  cily  of  Cherryvale,  and  in  so  doing 
transact  business  as  a  public  utilily  in  that  city,  without  first 
having  secured  a  certificate  from  the  Public  Utilities  Commis^ 
sion  of  the  state  permitting  it  to  do  so?  (2)  Has  appellant  a 
standing  in  court  to  question  the  right  of  Siggins  and  Smith  to 
do  business  without  a  certificate  ? 

The  appellant  does  not  claim  that  it,  by  virtue  of  its  contract 

with  the  city  of  Cherryvale,  has  any  exclusive  right  to  perform 
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the  woA  contracted  for;  but  its  contention  is  that,  having  ob- 
tained a  certificate  from  the  Public  Utilities  Commission  of  the 
state  permitting  it  to  do  business  as  a  public  utility  in  the  city 
of  Cherrjvale^  and  having  equipped  itself,  at  great  expense,  for 
the  performance  of  that  work,  the  city  cannot  enter  into  a  con- 
tract with  Siggins  and  Smith,  who  have  not  secured  the  permis- 
sion or  certificate  of  the  Public  Utilities  Commission  of  the  state 
authorizing  them  to  do  work  as  a  public  utility,  and  that  under 
such  circumstances  plaintiff  is  entitled  to  the  protection  of  a  court 
of  equity  against  competition  from  persons  doing  business,  or 
attempting  to  do  business,  without  the  permission  of  the  Public 
Utilities  Commission  of  the  state. 

The  first  and  controlling  question  is  whether,  under  the  laws 
of  Kansas,  Siggins  and  Smith  were  required  to  secure  the  cer- 
tificate from  the  Public  Utilities  Commission  of  that  state. 
Section  1  of  the  Public  Utilities  law  of  the  state  of  Kansas  (chap- 
ter 238,  Laws  [Kan.]  1911)  reads  as  follows: 

"The  Board  of  Kailroad  Commissioners  of  the  State  of  Kansas 
is  hereby  constituted  and  created  a  Public  Utilities  Commission 
for  the  state  of  Kansas,  and  such  Commission  is  given  full  power, 
authority  and  jurisdiction  to  supervise  and  control  the  public 
utilities  and  all  common  carriers,  as  hereinafter  defined,  doing 
business  in  the  state  of  Kansas,  and  is  empowered  to  do  all  things 
necessary  and  convenient  for  the  exercise  of  such  power,  author- 
ity and  jurisdiction." 

Section  3  of  that  act  provides  that  the  term  "public  utility,'* 
as  used  in  this  act — 

"shall  be  construed  to  mean  every  corporation,  company,  in- 
dividual, association  of  persons,  .  .  .  that  •  .  .  con- 
trol, operate  or  manage  .  .  .  any  equipment,  plant,  [or] 
generating  machinery  .  •  .  for  the  production,  transmis- 
sion, delivery  or  furnishing  of  heat,  light,  water  or  power. 
♦  .  •  The  power  and  authority  to  control  and  regulate  all 
public  utilities  and  common  carriers  situated  and  operated 
wholly  or  principally  within  any  city  or  principally  operated  for 
the  benefit  of  such  city  or  its  people,  shall  be  vested  exclusively 
in  such  city,  subject  only  to  the  right  to  apply  for  relief  to  said 
Public  Utilities  Commission  as  hereinafter  provided  in  §  83  of 

this  act." 
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Section  81  of  the  act  is  as  follows : 

"No  common  carrier  or  public  utility  governed  by  the  provi- 
sions of  this  act  shall  transact  business  in  the  state  of  Kansas 
until  it  shall  have  obtained  a  certificate  from  the  Public  Utilities 
Commission  that  public  convenience  will  be  promoted  by  the 
transaction  of  said  business  and  permitting  said  applicants  to 
transact  the  business  of  a  common  carrier  or  public  utility  in  this 
state." 

Section  33  of  the  act  is  as  follows : 

"Every  municipal  council  or  commission  shall  have  the  power 
and  authority,  subject  to  any  law  in  force  at  the  time,  to  contract 
with  any  public  utility  or  Common  carrier,  situated  and  operated 
wholly  or  principally  within  any  city  or  principally  operated  for 
the  benefit  of  such  city  or  its  pieople,  by  ordinance  or  resolution 
duly  considered  and  regularly  adoptcfd.     .     .     ." 

This  §  (33)  empowers  the  Public  Utilities  Commission  of  the 
state  to  review  in  certain  specified  particulars  and  in  a  certain 
specified  manner  the  reasonableness  of  privileges  and  franchises 
granted  by  municipalities  to  public  utilities  for  certain  purposes, 
but  this  power  to  review  does  not  in  any  way  modify  or  affect  the 
power  to  control  and  regulate  public  utilities  operated  wholly  or 
principally  within  a  city,  vested  by  §  3  exclusively  in  such  city, 
or  the  power  conferred  upon  municipal  councils  by  §  33  just  ad- 
verted to. 

Appellant's  counsel  contend  that  Siggins  and  Smith,  being  a 
public  utility,  as  is  conceded,  were  governed  by  the  provisions  of 
§  31,  and  could  not  transact  business  in  the  state  of  Kansas  until 
they  had  obtained  a  certificate  from  the  Public  Utilities  Commis- 
sion of  the  state  as  required  by  that  section.  It  appears  as  an  un- 
contradicted fact  in  this  case  that  the  business  in  which  Siggins 
and  Smith  proposed  to  engage  "is  situated  and  located  wholly 
within  the  city  of  Cherryvale,  Montgomery  county,  Kansas,  and 
such  proposed  business  is  and  will  be  conducted  solely  and  en- 
tirely for  Uie  exclusive  benefit,  use,  and  advantage  of  the  inhabi- 
tants of  the  city  of  Cherryvale,  and  not  for  the  use,  benefit,  or  ad- 
vantage of  any  other  municipality,  corporation,  firm,  or  person 
whatsoever." 

The  question  is  whether,  in  view  of  this  conceded  fact,  Siggins 

and  Smith  were  required  to  obtain  the  certificate  of  the  Public 
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Utilities  Commission  of  the  state  before  engngixig  in  their  con- 
templated business. 

Inasmuch  as  it  appears  that  only  such  public  utilities  as  ^'are 
governed  by  the  provisions  of  the  act"  were  required  to  obtain 
such  certificate^  and  inasmuch  as  it  appears  that  Siggins  and 
Smithy  in  80  far  as  their  contemplated  business  in  the  city  of 
Cherryvale  is  concerned;  were  not  governed  by  the  provisions  of 
the  act,  but  were  subject  to  the  exclusive  control  and  regulation 
of  that  city,  it  necessarily  follows  that  they  were  under  no  obliga- 
tion to  secure  a  certificate  of  authorily  to  do  business  in  that  city 
from  the  Public  Utilities  Commission  of  the  state.  State  ex  reL 
Marshall  v.  Wyandotte  County  Gas  Co,  88  Kan.  165,  127  Paa 


In  view  of  our  conclusion  on  this  question,  the  second  onjs 
argued  by  counsel  need  not  be  considered.. 
The  decree  below  is  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEAIjS,  SECOND 
CIRCUIT. 

CONTINENTAL  SECUEITIES  COMPANY 

V, 

INTERBOEOUGH  RAPID  TRANSIT  COMPANY  et  aL 

(Two  Cases). 

[Nos.  ee,  67.] 

(—  C.  0.  A.  — ,  221  Fed.  44.) 

Monopoly  and  eompetiHon^Anti'tnonopoty  statute  ^-^  Fublio  service 
corporations. 

The  organization  of  a  company  for  the  purchase  of  a  controlling 
interest  in  certain  street  railway  systems  does  not  violate  the  anti- 
monopoly  provision  of  the  New  York  stock  corporation  law,  since  this 
proviflion  does  not  apply  tb  public  serrice  oorporationB  subject  to  the 
supervision  of  the  Public  Service  Commission. 
Comniisaiona  —  Jurisdiction  —  Holding  r ontpanies, 

A  holding  company  organized  to  purchase  a  controlling  interest 
in  other  corporations  is  subject  to  the  jurisdiction  of  the  New  York 
Public  Servioe  Commission  where  the  corporations  whose  stock  it  con- 
trols are  subject  theretq. 
P.U.R.1916D. 
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Stoelcfcolders— iloMon  a^fOinBt  holding  cx>mpafi|f  —  Sptfetet  datnageB. 

A  fltockholder  of  a  holding  company  which  has  purchased  a  con- 
trolling interest  in  certain  railway  systems  of  a  city  has  not  suffered 
special  damage  entitling  him  to  assert  the  rights  of  the  public  in  a 
goii  to  hava  such  combination  declared  an  unlawful  loonopoly,  where 
he  bought  the  stock  with  the  knowledge  of  the  intention  to  do  the 
things  complained  of,  and  the  stock  is  worth  more  than  he  paid  for  it. 

[February  9, 1916.] 

Appi&ix  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Before  Coxe,-  Ward,  and  Rogers,  Circuit  Judges. 

Appearances :  J.  Aspinwall  Hodge,  of  New  York  city,  for  ap- 
pellant ;  Eichard  Eeid  Eogers,  of  New  York  city,  for  corporate 
appellees ;  Nicoll,  Anable,  Lindsay,  &  Fuller,  of  New  York  city 
(Delancey  Nicoll,  Richard  Reid  Rogers,  and  Albert  J.  Kenyon, 
all  of  New  York  city,  of  counsel),  for  individual  appellees; 
Winthrop  &  Stimson,  of  New  York  city  (Henry  L.  Stimson  and 
George  Roberts,  both  of  New  York  city,  of  counsel),  for  appellee 
Guaranty  Trust  Company. 

Ward,  Circuit  Judge,  delivered  the  opinion  of  the  court: 
These  are  appeals  from  decrees  of  Judge  Hough  dismissing  the 
bill  of  complaint  in  each  suit.  The  precise  question  involved 
having  been  several  times  considered  by  the  Federal  courts  of 
this  district,  it  will  not  be  necessary  to  restate  the  facts  at  length. 

Suit  No.  1 :  The  bill  all^;es  that  August  Belmont,  represent- 
ing a  controlling  interest  in  the  Interborough  Rapid  Transit 
Company,  and  Thomas  F.  Ryan,  representing  a  controlling  in- 
terest in  the  Metropolitan  Street  Railway  Company,  agreed  upon 
a  plan  to  combine  the  operation  of  both  companies  in  one  hand. 
To  that  end  early  in  1906  they  caused  the  Interborough  Metro- 
politan Company  to  be  organized  under  the  business  corporation 
law  of  the  state  of  New  York,  and  in  exchange  for  its  securities 
transferred  to  it  96  per  cent  of  the  capital  stock  of  the  Inter- 
borough Company,  which  controls  the  elevated  and  subway  sys- 
tems of  the  city,  88^  per  cent  of  the  capital  stock  of  the  Metro 
politan  Street  Railway  Company,  which  controls  a  large  part  of 
the  surface  system,  and  98  per  cent  of  the  capital  stock  of 
the  Metropolitan  Securities  Company,  which  owns  all  the  cap- 
ital stock  of  the  New  York  City  Railway  Company,  the  lessee  of 
P.U.R.1915D. 
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the  Metropolitan  Street  Bailway  Company.     The  Interborongh 

Metropolitan  Company  pledged,  among  other  things,  the  Inter- 
borough  stock  it  held  to  secure  the  payment  of  its  bonds  issued 
under  a  mortgage  to  the  Windsor  Trust  Company,  as  trustee. 
The  complainant  is  a  corporation  of  the  state  of  New  Jersey 
owning  300  shares  of  the  capital  stock  of  the  Interborough  Com- 
pany, of  which  the  bill  alleges  that  it  was  the  owner  at  or  prior 
to  the  time  the  matters  and  things  complained  of  took  place. 

The  relief  prayed  is  that  the  plan  of  combination  be  declared 
illegal  and  void,  that  the  Interborough  Metropolitan  Company 
be  declared  an  unlawful  combination  and  monopoly,  that  the 
mortgage  of  its  stock  in  the  other  corporations  to  the  Windsor 
Trust  Company  to  secure  payment  of  its  bonds  be  declared  ille- 
gal, that  the  stock  of  the  Interborough  Company  so  pledged  be 
returned  to  the  holders  of  the  Interborough  Metropolitan  bonds 
in  exchange  for  the  securities  they  received,  and  that  the  Inter- 
borough Metropolitan  Company  be  enjoined  from  voting  upon 
the  Interborough  stock. 

A  supplemental  bill  was  filed,  which  it  will  not  be  necessary  to 
consider. 

The  theory  of  the  bill  is  that  all  of  the  foregoing  transactions 
were  in  violation  of  §  14  of  the  New  York  stock  corporation  law 
(Laws  1890,  chap.  564,  §  Y,  amended  by  Laws  1892,  chap.  688, 
§  7,  and  Laws  1897,  chap.  384,  §  1),  which  reads: 

"Sec.  14.  Combinations  Prohibited. — No  domestic  stock  cor- 
poration and  no  foreign  corporation  doing  business  in  this  state 
shall  combine  with  any  other  corporation  or  person  for  the  cre- 
ation of  a  monopoly  or  the  unlawful  restraint  of  trade  or  for  the 
prevention  of  competition  in  any  necessary  of  life." 

In  1906,  previously  to  the  institution  of  these  suits,  one  Bur- 
rows, a  stockholder  of  the  Metropolitan  Securities  Company, 
filed  a  similar  bill  in  the  district  court  of  this  district,  a  demur- 
rer to  which  was  overruled  by  Judge  Holt.  Burrows  v.  Inter- 
borough Metropolitan  Co.  (C.  C.)  156  Fed.  389.  Judge  Ray, 
following  Judge  Holt's  decision,  overruled  a  demurrer  to  the 
bill  in  this  case.  (C.  C.)  165  Fed.  945.  Judge  Lacombe  denied 
a  motion  for  a  preliminary  injunction.  (D.  C.)  203  Fed.  521. 
And  on  final  hearing  Judge  Hough  dismissed  the  bilL    (D.  0.) 

207  Fed.  467. 
P.U.R.1915D. 
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There  is  also  a  decision  of  the  appellate  division  of  the  first 
department;  ^which,  though  not  binding  upon  us,  because  not  a 
decision  of  the  court  of  last  resort  and  involving  only  the  right 
of  the  state  to  vacate  the  charter  for  violation  of  §  14  of  the  New 
York  stock  corporation  law,  supra,  still  throws  much  light  upon 
the  public  policy  of  the  state  in  reference  to  combinations  of 
street  railroads,  surface  and  otherwise,  as  declared  in  its  statutes, 
viz,,  that  the  restrictions  of  §  14  of  the  stock  corporation  law  do 
not  apply  to  corporations  subject  to  the  supervision  of  Public 
Service  Commissions.  Interborough-Metropolitan  Case,  125 
App.  Div.  804, 110  N.  Y*  Supp.  186.  The  review  of  the  statutes 
made  by  Mr.  Justice  Clarke  need  not  be  repeated  here.  Likewise 
the  case  of  People  ex  rel.  New  York  Edison  Co.  v.  Willcox,  151 
App.  Div.  832,  136  N.  Y.  Supp.  1031  (reversed  on  other 
grounds  in  207  N.  Y.  86,  45  L.R.A.(N.S.)  629,  100  N.  E. 
705),  though  not  involving  street  railways,  does  set  forth  the 
policy  of  the  state  with  reference  to  corporations  subject  to  Pub- 
lic Service  Commissions. 

Conceding,  without  deciding,  that  the  combination  complained 
of  was  intended  to  create  and  did  create  a  monopoly  or  unlawfully 
restrained  trade  or  prevented  competition  in  a  necessary  of  life, 
and  that  the  complainant  has  a  standing  as  a  stockholder  to  en- 
join the  acts  complained  of  as  being  idtra  vires,  we  still  think 
the  decree  of  the  court  below  was  right.  The  Interborou^  Met- 
ropolitan Company  had  a  right  to  buy  the  stocks  of  the  corpo- 
rations named  by  authority  of  §  52  of  the  stock  corporation  law 
(Laws  1890,  chap.  564,  §  40,  as  amended  by  Laws  1892,  chap. 
688,  §  40,  and  Laws  1902,  chap.  601,  §  1),  which  reads: 

"Sec  52.  Purchase  of  Stock  of  Other  Corporations. — Any 
stock  corporation,  domestic  or  foreign,  now  existing  or  hereafter 
oi^anized,  except  moneyed  corporations,  may  purchase,  acquire, 
hold  and  dispose  of  the  stocks,  bonds  and  other  evidences  of  in- 
debtedness of  any  corporation,  domestic  or  foreign,  and  issue  in 
exchange  therefor  its  stock,  bonds  or  other  obligations  if  au- 
thorized so  to  do  by  a  provision  in  the  certificate  of  incorporation 
of  such  stock  corporation,  or  in  any  certificate  amendatory  there- 
of or  supplementary  thereto,  filed  in  pursuance  of  law,  or  if  the 
corporation  whose  stock  is  so  purchased,  acquired,  held  or  dis- 
posed of,  is  engaged  in  a  business  similar  to  that  of  such  stock 
P.UJL1916D. 
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corporation^  or  engaged  in  the  manufacture^  use  or  sale  of  fhe 
property,  or  in  the  construction  or  operation  of  works  necessary 
or  useful  in  the  business  of  such  stock  corporation,  or  in  which  or 
in  connection  with  which  the  manufactured  articles,  product  or 
property  of  such  stock  corporation  are  or  may  be  used,  or  is  a 
corporation  with  which  such  stock  corporation  is  or  may  be  au- 
thorized to  consolidate.  When  any  such  corporation  flhall  be  a 
stockholder  in  any  other  corporation,  as  herein  provided,  its 
president  or  other  officers  shall  be  eligible  to  the  office  of  director 
of  such  corporation,  the  same  as  if  they  were  individually  stock- 
holders therein  and  the  corporation  holding  such  stock  shall  pos- 
sess and  exercise  in  respect  thereof,  all  the  rights,  powers  and 
privileges  of  individual  owners  or  holders  of  such  stock." 

This  section  must  be  read,  if  possible,  consistently  with  §  14, 
and,  so  read,  such  purchases  could  not  be  lawfully  made  with  the 
effect  of  violating  that  section.  Section  80,  however,  of  the  rail- 
road law  (chapter  565,  Laws  1890,  as  amended  by  chapter  676, 
§  80,  Laws  1892),  reads: 

''Sec.  80.  Consolidation  and  Lease  of  Parallel  Lilies  Pro- 
hibited.— No  railroad  corporation  or  corporations  owning  or  op- 
erating railroads  whose  roads  run  on  parallel  or  competing  lines, 
except  street  surface  railroad  corporations,  shall  merge  or  con- 
solidate, or  enter  into  any  contract  for  the  use  of  their  respective 
roads,  or  lease  the  same,  the  one  to  the  other,  unless  the  board  of 
railroad  commissioners  of  the  state  or  a  majority  of  such  board 
shall  consent  thereto.  (Thue  amended  by  Laws  1892,  chap. 
676.)" 

We  think  this  section  authorizes  railroads  in  cities,  although 
not  surface  street  railways,  to  control  parallel  and  competing 
lines,  provided  they  have  the  consent  of  the  Public  Service 
Commission  (which  takes  the  place  of  the  Board  of  Eailroad 
Commissioners — §  86,  Public  Service  Commissions  law  [Consol. 
Laws,  chap.  48])  to  do  so.  Eegulation  by  such  official  authority 
was  no  doubt  regarded  as  sufficient  to  secure  the  public  against 
unreasonable  charges  or  defective  and  insufficient  service.  This 
is  the  view  taken  in  the  state  cases  cited  above.  It  is  briefly,  but 
thoroughly,  stated  by  Judge  Collin  in  People  ex  rel.  New  York 
Edison  Co.  v.  Willcox,  supra:  "It  is  the  settled  policy  of  the 
state,  arising  through  aja  extended  and  instructive  experience, 
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to  withdraw  the  unreBtricted  right  of  competition  between  cor- 
porations occnpying  through  special  cotisents  or  franchises  the 
public  streets  and  places  and  supplying  the  public  with  their 
products  or  utilities  which  are  well  nigh  necessities.  People 
ex  reL  New  York  Electric  Lines  Oo.  v.  Ellison,  188  N.  Y.  &a8, 
81  K  E.  447;  Ee  New  York  Electric  Lines  Co.  201  N.  Y. 
321,  94  N.  E.  1056;  Willcox  v.  Consolidated  Gas  Co.  212  XJ.  S. 
19,  63  L.  ed.  382,  48  L.RA.(N.S.)  1184,  29  Sup.  Ct  Eep.  192, 
15  Ann.  Cas.  1034.  This  policy  instigated  and  is  embodied  in 
the  Public  Service  Commissioiis  law,  which  was  adopted  in  the 
interests  and  for  the  good  of  the  people,  and  should  receive  from 
the  courts  an  activily  and  effect  in  aid  of  that  policy  within  the 
fair  and  reasonable  meaning  of  its  provisions.  The  legislature 
will  not  be  deemed  to  have  departed  in  that  law  from  that  policy 
unless  there  is  clear  and  certain  language  to  that  effect  Ee  New 
York,  W.  &  B.  R  Oo.  198  N.  Y.  72,  186  N.  E.  1014.''  [207 
N.  Y.  98.] 

Although  this  statement  was  not  necessary  to  the  decision,  it  is 
still  entitled  to  great  consideration  as  indicating  the  understand* 
ing  of  the  highest  court  of  the  state  of  New  York  as  to  the  pub- 
lic policy  of  the  state.    We  think  it  entirely  sound. 

It  is  objected  that  the  Interborough  Metropolitan  Company, 
being  a  stock  corporation  and  not  a  railroad,  is  not  subject  to  the 
supervision  of  the  Public  Service  Commission,  so  that  the  sec- 
tion does  not  apply  to  it.  But  the  railroads  whose  stock  controls 
are  subject  to  the  Commission,  and  are  certainly  being  regulated 
by  it 

Finally,  the  complainant  to  be  entitled  to  relief,  must  show 
that  it  has  suffered  special  damage.  Tfeomas  v.  Musical  Mut. 
Protective  Union,  121  N.  Y.  45,  8  L.E.A.  175,  24  N.  E.  24. 
It  bought  the  Interborough  stock  with  knowledge  of  the  inl^tion 
to  do  the  things  it  complains  of,  and  there  is  no  proof  that  the 
stock  at  the  time  of  suit  brought  or  now  is  worth  less  than  the 
price  it  paid.  The  record  seems  to  show  the  contrary,  viz,,  that 
the  Interborough  company's  dividends  have  arisen  from  8  per  cent 
to  10  per  cent,  and  its  sutplus  increased  from  $1,467,409  to 
$7,340,348.  Complainant  does  ijot  appear  to  be  injured  in  any 
way  differently  from  the  general  public,  and  therefore  should  not 
be  allowed  to  assert  the  rights  of  the  public. 

P.U.R.1915D. 
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Suit  No. '2  attacks  a  mortgage  made  by  the  Interboroiigh  Com- 
pany to  the  Morton  Trust  Company^  as  trustee,  to  secure  $55,- 
000,000  of  its  boHds.  The  consent  of  stockholders  to  the  making 
of  this  mortgage,  required  by  §  4,  subdiv.  10,  of  the  railroad  law, 
was  given  by  the  Windsor  Trust  Company,  as  trustee  under  the 
mortgage  of  the  Interborough  Metropolitan  Company  covering 
the  Interborough  Company's  stock  deposited  with  it.  The  com- 
plainant objects  that  this  consent  is  invalid,  because  the  Inter- 
borough Metropolitan  Company  is  an  imlawful  monopoly.  It 
admits,  however,  that  this  question  has  become  academic,  because 
since  suit  brought  the  mortgage  in  question  has  been  paid  off 
and  canceled  of  record,  but  prays  that  the  decree  dismissing  the 
bill  may  be  modified,  so  as  to  state  that  at  the  time  of  suit 
brought  it  had  a  good  cause  of  action.  Under  such  circumstances 
it  might  be  equitable  to  give  it  costs.  Consistently  with  our  con- 
clusion in  suit  Na  1,  we  must  find  that  the  complainant  had  not 
a  good  cause  of  action. 

The  decrees  in  both  causes  are  affirmed. 


CALIFORNIA  RAUiROAD  COMMISSION. 

IN  RE  SAN  FRANCISCO-OAKLAND  TERMINAL 
RAILWAYS. 

[Decision  No.  2412;  Case  No.  321.] 

Valuation  —  Original  cost  —  DeflnUion, 

The  term  "original  cost"  means  the  original  book  cost,  and  is 
defined  as  the  actual  expenditures  chargeable  to  capital  account,  in 
accordance  with  tlie  Interstate  Commerce  Commission's  classification, 
in  cash  or  its  equivalent  in  terms  of  cash,  made  hy  the  carrier  for  its 
operative  property,  as  of  the  date  of  the  valuatioa* 

Valuation  ^Reproduction  cost '^  Definition. 

The  term  "reproduction  cost"  means  the  estimated  cost  in  cash 
of  acquiring  the  operative  right  of  way  and  other  operative  real  estate, 
and  of  reproducing,  in  the  condition  in  which  it  was  acquired,  the 
other  physical  property  of  the  corporation,  as  of  the  date  of  the  valua- 
tion, to  which  are  added  overhead  expenditures  for  engineering,  Uw, 
interest,  and  similar  items. 

Valuation '^ReproOuction  cost,  less  depreciation '^Definition, 

The  term  "reproduction  oost,  less  depreciation,"  means  the  'Repro- 
duction cost,"  less  the  diminution  in  the  value  of  the  physical  elements 
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of  the  property,  due  to  use,  age,  obsdleeoenoe,  inadequacy,  or  other 
cauflee,  thie  diminution  being  called  depreciation,  plus  the  increase  in 
the  value  of  the  physical  elements  of  the  property,  due  to  age  or  other 
causefl,  this  increase  being  called  appreciation. 
VdluaUon'^RaUway  lands -^  Repr&ducti&n  cost -^  MulHples. 

In  ascertaining  the  reprodqction  cost  of  the  lands  of  a  railway 
company,  it  was  held  that  if  multiples  were  to  be  employed,  full  justice 
would  be  done  to  the  company  by  applying  a  multiple  of  1.30  to  its 
operatire  right  of  way  and  a  multiple  of  1.10  to  its  operative  lands 
otho*  than  right  of  way,  the  base  price  in  each  case  being  the  fair 
market  value  of  adjacent  property  of  similar  character. 
Taluation  —  Railway  lands  —  Reproduction  cost  —  Cost  of  acquisition. 

In  ascertaining  the  reproduction  cost  of  railway  lands,  an  allow- 
ance of  5  per  cent  for  the  cost  of  acquisition  was  held  sufficient  where 
the  lands  were  all  located  within  narrow  compass  in  thickly  popu- 
lated areas,  and  were  of  relatively  high  value. 
Vtduation -^  Cost  of  reproduction  ^  Overhead  charges '^  Interest  dur^ 
ing  construction  ^ Land'. 

In  ascertaining  the  reproducti<m  cost  of  a  railway  company's 
land  an  allowance  of  interest  on  the  assumed  cost  of  purchase  at  6 
per  cent  for  two  years,  the  entire  assumed  period  of  construction,  was 
held  ample  where  it  appeared  that  none  of  the  bonds  issued  by  any  of 
the  predecessors  of  the  company  had  borne  interest  at  a  rate  in  excess 
of  6  per  cent,  and  that  most  ol  the  large  bond  issues  carried  an  interest 
charge  of  only  6  per  cent. 
Valuation  ^Reproduction  cost ^iMnd-^ Disputed  Htie. 

It  is  proper  in  a  proeeeding  to  determine  the  reproduction  eost 
of  the  real  estate  of  a  railroad  company  to  include  as  part  of  its  land 
a  portion  of  the  right  of  way  occupied  by  it  for  over  five  years  under 
a  claim  of  title  and  the  payment  of  taxes,  although  a  real  estate 
lyndieate  also  claims  ownershipw 
ValuaMon'^Beproauetion  oast '^Submerged  land* 

In  estimating  the  cost  of  reproduction  of  the  property  of  a  rail- 
way company  in  l^e  city  of  Oakland,  California,  the  value  of  sub- 
merged tidelands  not -fronting  on  tidewater  was  fixed  at  $12,500  an 
acre. 
ValucttUni'^^^eproduetion  cost  ^Filled  tidelands. 

In  fixing  the  cost  of  reproduction  of  the  property  of  railway 
company  an  allowance,  for  the  value  of  filled  tidelands,  of  the  esti- 
mated value  of  subm^ged  tidelaads  plus  the  entire  expense  of  filling, 
which  was  abnormally  high,  was  held  ample»  where  there  were  only  a 
few  acres  of  filled  land,  and  where  the  Commission  had  allowed  a  value 
of  $2,500  an  acre  for  submerged  tidelands  in  excess  of  the  value  claimed 
by  the  company. 
Valuation  —  Reproduction  cost — Franchise  —  Lease. 

In  a  proceeding  to  obtain  the  reproduction  cost  of  a  railway 
company's  property,  an  allowance  will  not  be  made  by  the  California 
Commission  for  the  company's  right  to  lands  upon  which  its  piers  and 
wharves  are  constructed,  on  the  theory  that  such  right  rests  upon  a 
lease  rather  than  a  franchise,  where,  under  the  statutes  of  the  states 
P.U.R1915D. 
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the  city  from  which  the  right  was  acquired  never  had  the  power  to 
conv^  or  even  to  lease  such  lands,  but  merely  possessed  the  power 
to  grant  a  franchise  with  respect  thereto. 

Valuation^  Coat  of  franchise  ^^JS'aetors  conaidered  in  aaoer$aiiUng. 

In  determining  the  cost  of  the  franchises  of  a  railroad  companji 
no  account  should  be  taken  of  a  reciprocal  grant  by  the  company  to 
the  city  of.  title  to  submerged  lands,  where  the  title  to  such  kaida  was 
in  the  state;  nor  should  any  allowance  be  made  on  account  of  the 
benefit  to  the  city  of  having  a  boundary  line  definitely  settled;  nor 
should  any  allowance  be  made  on  the  theory  that  the  city  received  a 
valuable  consideration  in  the  shape  of  an  agreement  by  the  company 
to  construct  valuable  piers,  wharves,  and  docks,  where  the  franchises 
merely  conferred  upon  the  company  the  privilege  of  erecting  such  struc- 
tures, and  did  not  maike  it  compulsory  upon  the  company  to  do  so; 
but  a  dedication  by  the  company  to  the  city  of  certain  lands  for  the 
extension  of  streets  is  a  valuable  consideration,  and  should  be  taken 
into  acccrunt  on  the  question  of  the  cost  of  the  franchises. 

Valuation  ^  Reprodtiction  cost,  less  depreciation  ^  Method  of  ascev' 
taining. 

In  making  findings  as  to  the  reproduction  cost  leas  depreciation 
of  the  property  of  a  public  service  corporation,  the  California  Commis- 
sion determined  the  amoimt  of  depreciation  by  the  straight  line  method 
modified,  where  necessary,  by  the  results  of  inspection. 

[May  24,  1915.] 

iNVESTiOATiojsr  upou  the.  Comyniflflion^a  own  motion,  to  deterr 
mine  the  various  elements  entering  into  the  value  of  respondent's 
property.  The  Commission  found  that  the  reproduction  cost  of 
the  operative  fiscal  property  as  of  June  30,  1914,  allowing  nyilti- 
ples,  cost  of  acquisition,  and  interest  during  construction  to  be 
the  sum  of  $20,354,746.82;  not  altewing  multiples  $l«,481,20e.' 
82;  including  nonoperative  property,  multiples,  etc.,  $26,912,- 
895.20;  without  the  use  of  multiples,  etc.,  $26^089,325.20 ;  that 
the  reproduction  cost,  less  depreciation  or  the  present  value  of 
the  operative  physical  property  as  of  June  30, 1914,  was  the  sunl 
of  $17,314,213.30 ;  without  the  use  of  multiples  on  land  valua- 
tion $16,440,673.30,  and  including  nonopeorative  property 
$23,641,893.30;  without  the  use  of  multiples,  etc,  $22,768,- 
363.30. 

Appearances:  W.  I.  Brobeck  and  Jared  How  for  San  Fran- 
ciisco-Oakland  Teiminal  Railways.    > 

Thelen,  Commissioner:  This  proceeding  l^as  been  carried 
forward  at  the  request  of  representatives  of  San  Francisco-Oak- 
land Terminal  Railways,  who  were  desirous  that  the  Commission 
P.U.R.ldl5D.  ... 
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should  make  its  findings  as  to  the  value  of  the  company's  prop* 
erty  so  as  to  enaUe  the  company  to  present  to  this  Coi]anus8i</n 
^tk  greater  assurance  an  application  for  authority  to  issue  se- 
curities. The  Commission  desires  to  assist  San  Francisco-Oak- 
land Terminal  Eailways,  along  proper  lines,  in  such  refinancings 
if  any,  as  may  be  deemed  necessary,  and  for  that  reason  has  giver 
the  right  of  way  to  this  proceeding  over  others  which  did  not  ap- 
pear to  be  so  urgent. 

In  this  proceeding,  as  in  all -others  of  the  same  character 
brought  under  the  provisions  of  the  first  paragraph  of  §  47  and 
of  §  70  of  the  Public  Utilities  act,  the  Commission  does  not  make 
a  general  finding  in  the  ultimate  question  of  the  value  of  the 
property  of  the  railroad*  Value  is  an  dusive  term,  and  what 
may  properly  be  a  value  for  one  purpose  may  be  entirely  im- 
proper as  a  value  for  another  purpose.  The  Commission,  in  all 
cases  of  this  character,  contents  itself  with  findmg  spclcifie  facts 
bearing  on  the  question  of  value,  leaving  to  thje  future  the  use  of 
these  facts  or  such  thereof  as  may  be  matet*ial  in  any  proceeding 
in  which  they  may  be  relevimt.  In  this  dass  of  cases,  tiie  Com- 
mission does  not  make  findings  on  so-called  going  value  or  going- 
eoncem  value.  The  Commission  confines  itself  to  making  find- 
ings on  original  cost,  reproduction  cost,  and  reproduction  cost 
lees  depreciation,  as  herein  defined,  of  the  physical  properties  of 
the  carrier,  including  in  connection  with  the  operative  right  of 
way  the  element  of  franchise  value.  If  San  Francisco-Oakland 
Terminal  Railways  shall  hereafter  present  to  the  Commission  an 
application  for  authority  to  issue  securities,  or  if  in  any  other 
proceeding  it  becomes  necessary  so  to  do,  this  Commission  will 
give  consideration  to  such  claims  as  the  company  may  then  make 
with  reference  to  so-called  going  value  or  going-concern  value,  or 
any  other  element  of  value  which  the  company  may  claim  in  ad- 
dition to  those  as  to  which  findings  are  herein  made. 

At  the  outset  1  desire  to  define  certain  terms  herein  used, 
as  follows: 

The  term  "original  cost,"  as  used  in  this  ojwnion,  means  the 

original  book  cost,  and  is  defined  as  the  actual  expenditures 

chargeable  to  capital  account,  in  accordance  with  the  Interstate 

Commerce  Commission's  classification,  in  cash  or  its  equivalent 
P.U.R.1915D.  ^ 
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in  terms  of  cash,  made  by  the  carrier  for  its  operative  property 
in  the  state  of  California,  as  of  the  date  of  the  valuation. 

The  term  "reproduction  cost,"  as  used  in  this  opinion,  means 
the  estimated  cost  in  cash  of  acquiring  the  operative  right  of  way 
and  other  operative  real  estate,  and  of  reproducing,  in  the  condi- 
tion in  which  it  was  acquired,  the  other  physical  property  of  the 
carrier  in  the  state  of  California,  as  of  the  date  of  the  valuation, 
to  which  are  added  overhead  expenditures  for  engineering,  law, 
interest,  and  similar  items. 

The  term  "reproduction  cost,  less  depreciation,"  as  msed  in 
this  opinion,  means  the  "reproduction  cost,"  less  the  diminution 
in  the  value  of  the  physical  elements  of  the  property,  due  to  use, 
age,  obsolescence,  inadequacy,  or  other  causes,  this  diminution 
being  called  depreciation,  plus  the  increase  in  the  value  of  the 
physical  elements  of  the  property,  due  to  age  or  other  causes,  this 
increase  being  called  appreciation. 

As  is  usual  in  proceedings  of  this  character,  I  shall  consider 
the  following  matters : 

(1)  Organization,  construction,  and  operation. 

(2)  Stocks,  bonds,  and  other  indebtedness. 

(3)  Revenues  and  expenses. 

(4)  Original  cost,  as  defined. 

(5)  Eeproduction  cost,  as  defined. 

(6)  Eeproduction  cost,  less  depreciation,  as  defined. 

1.  Organization,  Construcium,  and  Operation. — San  Fran- 
cisco-Oakland Terminal  Railways  was  incorporated  on  March 
21,  1912,  and  is  a  consolidation  of  four  corporations  known  as 
San  Francisco,  Oakland,  .&  San  Jose  Consolidated  Railway,  Oak- 
land Traction  Company,  East  Shore  &  Suburban  Railway  Com- 
pany, and  California  Railway. 

San  Francisco,  Oakland,  &  San  Jose  Consolidated  Railway, 
generally  known  as  the  "Key  Route,"  was  incorporated  on  March 
6,  1908.  The  company  operated  an  electric  interurban  railway 
system  in  Oakland,  Berkeley,  and  surrounding  territory,  in  Ala- 
meda county,  with  a  ferry  system  between  the  so-called  "Key 
Route"  pier  and  San  Francisco. 

Oakland  Traction  Company  was  incorporated  on  November  8, 
1906.    The  company  was  a  consolidation  of  street  railway  com- 
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panics  operatiiig  m  Oakland,  Berkeley,  Alameda,  San  Leandro, 
San  Lorenzo,  and  Hayward,  and  surrounding  territory,  in  Ala- 
meda county. 

East  Shore  &  Suburban  Kailway  Company  was  incorporated 
on  December  16,  1904.  The  company  operated  an  interurban 
electric  railway  between  Oakland  and  Eichmond,  Contra  Costa 
county. 

California  Eailway  was  incorporated  on  August  18,  1890. 
The  company  operated  a  railway  from  Fruitvale  to  Leona 
Heights,  with 'various  spurs,  including  set^ral  of  considerable 
length. 

Through  the  consolidation  of  these  properties  San  Francisco- 
Oakland  Terminal  Bailways  came  into  possession  of  a  system  of 
street  railways  and  interurban  electric  railways  in  Alameda  and 
Contra  Costa  counties,  and  a  ferry  service  between  Alameda 
county  and  San  (Francisco. 

The  following  table  shows  the  company's  operated  mileage,  in 
summary  form,  as  of  June  30, 1814:  • 

TABLE  NO.  L 

Operated  Mileage. 

Miles  of  first  main  trade 144.934 

Miles  of  second  main  traek 90.381 

Miles  of  spurs  and  crossovers   , .       5.41 

Miles  of  yard  tracks    ....<    16.549 

Total  mileage,  dngle  track 257,274 

It  thus  appears  that  the  total  operated  single  track  mileage  is 
257.274,  and  that  the  total  operated  main  line,  consisting  of  first 
and  second  main  line  tracks,  is  235.815,  The  distance  between 
the  end  of  the  "Key  Route,"  pier  and  San  Francisco,  being  2.9 
miles  of  ferry  service,  is  not  included  in  this  mileage. 

San  Francisco-Oakland  Terminal  Railways'  equipment  is 
operated  entirely  by  means  of  electric  energy,  which  the  company 
secures  in  part  from  Pacific  Gas  &  Electric  Company  and  in  part 
from  United  Light  &  Power  Company  (of  California).  The 
contract  with  United  Light  &  Power  Company  (of  California) 
was  the  subject  of  this  Commission's  order  in  case  No.  779,  de- 
cided May  10,  1915,  to  which  decision  reference  is  hereby  made. 

2.  Stocks,  Bands,  and  Other  Indebtedness. — The  capital  stock 
P.U.R.1916D.  4 
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of  San  Francisco-Oakland  Terminal  Railways,  as  authorized  and 
issued,  appears  in  the  following  table: 

TABLE  NO.  II. 
Capital  Btook. 


A  preferred    120,500  shares 

B  preferred    10,000  shares 

Common    161,250  shares 


Authorized. 


$12,050,000.00 

1,000,000.00 

15,125,000.00 


Issued. 


$12,050,000.00 

1,000,000.00 

16,126,000.00 


$28,175,000.00    $28,176,000.00 


The  "A"  preferred  stock  is  entitled  to  6  per  cent  cumulative 
dividends,  and  no  more,  payable  in  quarterly  instalments*  The 
*'B"  preferred  stock  is  entitled  to  6  per  cent  cumulative  divi- 
dends after  the  ^^A"  preferred  stock,  and  no  more.  In  case  of  dis- 
solution, the  ^^A"  preferred  stock  is  entitled  to  back  dividends 
from  surplus  earnings,  and  has  priority  up  to  its  par  value  of 
assets.  The  ^^B"  preferred  stock  has  second  call  on  surplus  and 
assets. 

In  its  annual  report  for  the  year  ending  June  30,  1914,  San 
Francisco-Oakland  Terminal  Railways  reports  that  the  company 
is  controlled  by  the  Realty  Syndicate  by  meaps  of  direct  owner- 
ship of  65  per  cent  of  its  capital  stocL 

San  Francisco-Oakland  Terminal  Railways  has  no  bonds  of  its 
own  outstanding.  As  part  of  the  plan  of  consolidation,  hpwever, 
the  company  assumed  the  entire  indebtedness  of  the  constituent 
corporations.  The  outstanding  bonded  indebtedness  of  die  con- 
stituent corporations,  as  of  June  30,  1914,  is  stated  in  the  annual 
report  to  have  been  $19,878,000. 

The  annual  report  gives  the  company's  current  liabilities  as 
$4,180,539.43.  Of  this  total,  the  largest  item  consists  of  note  in- 
debtedness to  Oakland  Railways,  dated  August  12,  1912,  due 
June  12,  1913,  with  interest  originally  at  6  per  cent,  but  later  in- 
creased to  7  per  cent  Accounts  payable  on  June  30,  1914, 
amounted  to  $811,900.58.  As  of  the  same  date  the  company  re- 
ported cash  and  current  assets  amounting  to  $825,818.13.  The 
following  table  shows  in  summary  form  a  recapitulation  of  the 
bonds  outstanding  agiainst  the  company's  property,  its  current 
liabilities,  and  cash  and  current  assets,  as  of  June  30,  1914: 

P.U.R.1916D. 
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TABLE  NO.  III. 
Bonds,  Current  Liabilities,  and  Current  Assets. 

Bonds,  issued  $19,878,000.00 

Current  UabilitieB 4,180,530.43 


Total , $24^58,530.49 

Cash  and  current  assets 825,818. 13 


Balance  (net  indebtedness)    $23,232,721.30 

The  bonded  debt  given  as  $19,878,000  should  be  reduced  by 
the  sum  of  $3,256,000,  being  bonds  pledged  as  secuxitj  for  the 
'^Halsey  loan,"  of  $2,500,000,  thus  leaving  as  the  actual  out- 
standing bonded  debt  $16,6227000,  and  reduoing  the  total  in- 
debtedness  over  cash  and  current  assets  to  $19^976,721.30. 

San  Francisco-Oakland  Terminal  BailwAys  owns  all^  except 
the  qualifying  direefx»rs'  shares,  of  the  stock  of  Oakland  Termi- 
nal Company,  which  company  owns  a  laige.area  of  tidelands  on 
the  West  Oakland  Ws4»r  front.  This  company  has  an  outstand-- 
ing  note  issue  of  $1,100,000,  which  should  be  charged  as  an  ad- 
ditional indebtedness  ags^st  Shn  Francisco-Oakland  Terminal 
Bailways,  thus  making  a  t^al  indebtedness  oyer  current  assets 
and  cash  amounting  to  $21,076,721:^0  as  of  JTujae  80, 1914. , 

At  the  hearing  in  this  proceeding,  San  FraneiscoOiakland 

Terminal  JEUilwaya  presented  an  exhibit  purfioiiing  to  show  the 

cash  and  property  realized  from  the  stocks  and  bonds  issued  by 

the  company  and  its  predecessor  companies.    The  following  table 

shows  a  recapitulation  of  the  figores  presented  in  the  exhibit: 

TABLBKa  IV. 
lU4M^ffitul0Plion  of  Prqoes4s>^  of  Stock  <^  Bond  losutso*   . 


Stock. 

Bonds. 

Totals. 

Total  cash  realized 

Total  physical  property  ac- 
quired free  of  debt  or  at 
Talues  as  tlzed  at  date  of 
acauisition    in    excess    of 
inaebtedness  assumed   . . . 

$1,577,067.76 
7,727,123.84 

$11,619,637.37 
4,346,833.06 

$13,196,705.12 
12,072.956.90 

Total  iavestment  in  cash 
and  physical  property 

Total  discounts  and  commis- 
sions     

$0,304,191.59 

76,070.00 
18,794,738.41 

$15,966,470.43 
632,529.57 

684,000.00 

$25,269,662.02 
708,599 .  57 

Total  par  value  stock  issued 

Total  par  value  bonds  issued 
to  take  up  notes  given  in 
Davment  of  dividends  • . .  • 

18,794,738.41 
684,000.00 

Grand   total  stock  and 
bond  issues    

$28,175,000.00 

$17,282,000.00 

$45,457,000.00 

P.nJl.l916D. 
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It  will  be  observed  that  the  total  cash  realized  from  the  issue  of 
these  stocks  and  bonds  amounts  to  only  $13,196,705. 12»  While 
the  tabulation  shows  physical  property  amounting  to  a  book  value 
of  $12^072,956.90  as  haying  been  acquired  in  exchange  for  the 
issue  of  stock  and  bonds,  there  is  nothing  in  the  record  from 
which  the  true  value  of  the  property  so  acquired  can  be  ascer- 
tained. This  table  also  takes  no  account  of  depreciation.  Atten- 
tion should  furthermore  be  drawn  to  the  fact  that  stock  of  the  par 
value  of  $18,794,738.41  was  issued  against  "intangible  prop- 
erty." There  is  nothing  in  the  record  to  show  what  value,  if  any, 
this  so-called  "intangible  property*'  had  or  now  has. 

San  Francisco-Oakland  Terminal  Eailways  filed,  as  exhibit 
No.  10,  a  statement  of  shares  of  stock  of  Oakland  Traction  Com* 
pany,  both  common  and  preferred,  and  of' San  Francisco,  Oak- 
land, &  San  Jo86  Consolidated  Bailway  preferred  stock,  sold  by 
R.  Whitehead  from  March  1,  1910,  to  and  including  September 
10,  1912.  The  prices  secured  for  Oakland  Traction  Company 
preferred  stock,  in  which  class  of  stocks  the  largest  sales  were 
made,  start  with  $87.50  on  March  1,  1910,  advanced  to  $92.50 
on  various  dates,  and  end  with  $82.50  on  September  14,  1912. 
The  edibit  states  that  since  that  time  "sales  have  been  very  few 
and  at  greatly  reduced  prices.'^ 

3.  Revenues  and  Expenses. — The  foUov^ing  table  shows  the 
income  account  of  San  Francisco-Oakland  Terminal  Bailways 
for  the  years  ending  June  80,  1918,  and  June  30,  1914,  as  re- 
ported by  the  company  in  its  annual  reports  filed  with  this  Comr 
mission: 
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TABLE  NO.  V. 
Income  Account, 


Operating  Revenue, 

1.  Passenger    

2.  Baggage 

3.  Parlor,  chair,  and  special  car 

4.  Mail    

5.  Express    

6.  Milk    

7.  Freight    

8.  Switching    

9.  Miscellaneous   transportation 

10.  Total  transportation  revenue  . 


11.  Station  and  car  privileges 

12.  Storage   

13.  Car  seryioe 

14.  Telegraph  and  telephone 

15.  Rente  of  tracks  and  terminals 

16.  Rente  of  equipment 

17.  Rente  of  builoings  and  other  property 

18.  Power    

19.  Misoellaneous    


20.  Operations  other  than  transportation 

21.  Total  operating  revenues    

Operating  Eccpensee. 

22.  Way  and  structures 

23.  Equipment    

24.  Traffic 

25.  Ckinducting  transportetion   

26.  General  and  miscellaneous 


27.  Total  operating  expenses 

28.  Operating  ratio 

29.  Net  operating  revenue  . . . 

30.  Miscellaneous  income  . . . . 


31.  Grose  income  less  operating  expenses 

Deductions  from  Income. 

32.  Taxes    

33.  Interest,  fimded  debt 

34.  Interest,  floating  debt  

35.  Rente  of  leased  lines 

36.  Other  deductions    


37.  Totel  deductions 


38.  Net  income 

39.  Reserve  for  sinking  fund 


40.  Surplus  for  year 

41.  Surplus  at  beginning  of  year 

42.  Totel  of  40+41    

43.  Profit  and  loss  adjustmente   . 

44.  Surplus  at  close  of  year  •  •  • . . 


Ending 
June  30, 1913. 


$4,422,070.73 

205.39 

1,617.50 

5,437.85 

171.00 

18.97 

4,691.11 

35,133.29 

3,544.74 


$4,472,890.58 

22,863.94 

13.05 

355.00 

49.50 

1,061.31 

4,294.65 

1,338.02 

2,674.32 

42,155.61 


$74,695.40 
$4,547,585.98 

$349,056.04 

243,304.46 

33,063.56 

1,912,227.73 
324,779.65 


$2,862,431.44 

62.94% 

$1,685,154.54 

129,290.35 


$1,814,444.89 

$213,640.01 
764,221.38 
145,791.37 


99,430.92 


$1,223,083.68 

$591,361.21 
217,077.27 


$374,283.94 
1,032,169.16 


$1,406,453.10 
737,409.33 


$669,043.77 


Ending 
Jime30,1914. 


$4,411,022.10 

907.44 

2,667.35 

6,262.27 

10,642.97 

416.42 

8,691.28 

19,212.64 

3,600.00 


$4,463,422.47 

27,888.02 

268.65 

189.00 

3.75 

11,044.30 

4,528.47 

1,362.16 

6,889.26 

46,517.15 


$98,690.76 


$4,562,113.23 

$400,972.22 

284,080.70 

25,308.39 

1,923,965.73 
300,875.82 


$2,935,292.86 

64.34% 

$1,626,820.37 

89,222.33 


$1,716,042.70 

$238,884.37 

859,267.75 

119,408.19 

115.30 

U6,585.23 


$1,071,090.38 

$644,952.38 
38,157.88 


$606,794.44 
669,043.77 


$1,275,838.21 
548,498.11 


$727,340.10 
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The  following  table  contains  certain  traffic  statistics  for  the 
years  ending  June  30^  1913,  and  June  30^  1914^  as  reported  in 
the  annual  reports: 

TABLE  NO.  VI. 

Traffic  Statistics. 


1913 

1914 

45.  Passenger  car  mileage 

16,318,256 
79,451 

16,462,314 

46.  Freight,  mail,  and  express  car  mileage   

64,601 

47.  Total  car  mileafire 

16,397,707 

77,072,208 
21,200,388 

16,462,314 

76,606,881 
20,335,435 

48.  Regular  fare  passengers  carried    ., 

50.  Average  fare — ^revenue  passengers 

98,272,591 

$0.06737 
.04499 

$0.27733 
.17466 

96,942,316 

$0.06767 
.04560 

51.  Averasre  fare— all  Dassenorers 

52.  Operating  rerenuM — ^per  car  mile*  ••«• 

$0.27712 
. 17880 

53.  Operating  expense — ^per  car  mile  *   

*  Excessive  because  including  proportion  chargeable  to  ferry  service. 

The  income  account,  as  reported  by  San  Francisco-Oakland 
Terminal  Kailways,  must  be  used  with  caution.  The  department 
of  statistics  and  accounts  reports  that  items  totaling  $187,434.- 
58,  charged  by  the  company  to  capital  account,  should  be  trans- 
ferred to  profit  and  loss.  Attention  should  be  drawn  to  the  fact 
that  no  depreciation  has  been  charged  to  maintenance  of  way  and 
structures  and  maintenance  of  equipment. 

4.  Original  Cost, — Neither  San  Francisco-Oakland  Terminal 
Railways  nor  this  Commission's  engineering  department  were 
able  to  ascertain  the  original  cost,  as  hereinbefore  defined,  of.  the 
company^s  property.  The  original  construction  antedates  1870,, 
and  the  building  and  rebuilding  of  railwjjty  lines  has  been  contin- 
ued under  many  different  ownerships  and  widely  varying  condi- 
tions to  the  present  time.  The  records  of  the  original  conatituent 
companies  are  no  longer  in  existence,  and  the  values  of  the  prop- 
erty, as  shown  on  the  books  of  San  Francisco-Oakland  Terminal 
Railways,  have  no  ascertainable  relationship  to  the  actual  cost  of 
the  property  in  cash  or  the  equivalent  thereof. 

I  am  accordingly  unable  to  make  a  finding  with  reference  to 
the  original  cost  of  the  property. 

5.  Reproduction  Cost. — On  April  4,  1914,  the  company  filed 
in  case  No.  321  a  valuation  as  of  June  30,  W12,  of  part  of  it» 
propei-ties  consisting  of  a  valuation  of  the  Key  Division,  witif 
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some  exceptions,  and  the  California  Railway.  On  June  12, 
1914,  the  company  filed,  in  application  No.  1152,  a  statement 
headed  "Preliminary  Valuation  of  Physical  Properties,"  total- 
ing $20,685,800.85.  This  sum  does  not  include  land,  and  is  not 
supported  by  details.  About  this  time  the  "Woodward  &  lay- 
mance"  appraisal  of  lands  and  certain  other  estimates  were  in- 
formally submitted,  all  these  bringing  the  reproduction  cost  as 
then  claimed  by  the  company  to  $34,343,786.01, 

In  additicHi  to  this  appraisal  the  company  has  also  made  avail- 
able three  other  appraisals  of  the  property  showing  estimated  re- 
production cost  The  totals  of  these  four  appraisals  are  shown 
in  liie  following  table: 

TABLE  NO.  VII. 
VariouB  AppraieaU, 


Appraisal  of 

Date 

Brouskt 
Up  To 

OperatiTo 

Non- 
operatlve 

Total 

OlbbB  ft  Hill  

W.  A.  Cattell  

J.  G.  Wblte  ft  Co 

Company,  as  above  ... 

July  14,  1911 
July  18,  1911 
Oct.  SI,  1912 

June  30,  1914 
July  18,  1911 
June  80,  1S14 


lii'soiisoo 

'2i;682;i8i 

|ii,'479,*580 

*i6,*66i.'i65 

I31.729.44S 
34,343,786 

The  Commission  does  not  know  how  the  totals  in  the  first  three 
appraisals  were  made  up.  The  totals  sh*own  are  secured  by  add- 
ing to  the  totals  as  of  the  dates  of  these  respective  inventories  the 
cost  of  additions  and  betterments  subsequent  to  the  dates  of  the 
appraisals.  It  is  clear  that  a  considerable  portion  of  the  amounts 
charged  to  additions  and  betterments  are  not  proper  capital 
charges.  In  August,  1914,  the  company  commenced  a  detailed 
inspection  and  valuation  of  its  physical  property.  While  no 
complete  appraisement  has  been  filed  as  a  result  of  this  work,  the 
data  so  secured  have  been  used  to  advantage  for  the  purpose  of 
checking  the  inventory  and  appraisal  prepared  by  this  Commis- 
sion's engineering  department  and  of  securing  modifications 
therein. 

The  Commission's  engineering  department  prepared  a  com- 
plete inventory  and  appraisal  of  the  company's  property,  both 
operative  and  non-operative,  as  of  June  30,  1914,  a  summary 
whereof  is  attached  hereto  and  marked  ^^exhibit  Aj''  After  this 
report  was  submitted  the  Commission's  engineers  and  the  com- 
pany's engineers  held  numerous  conferences,  at  which  all  avail- 
able information  was  exchanged  and  analyzed,  and  earnest  at- 
tempts made  to  reach  agreements  upon  all  controverted  items. 
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As  a  final  result  the  engineering  department  made  additions  to 
the  amounts  at  first  allowed^  in  certain  accounts,  and  the  com* 
panv  withdrew  claims  for  further  allowances,  except  as  herein- 
after indicated.  Attached  hereto  and  marked  "exhibit  B"  is  a 
sxmunary  sheet  containing  the  Commission's  final  conclusions,  by 
accounts. 

I  shall  now  discuss  in  some  detail  certain  of  the  accounts  which 
seem  to  require  consideration. 

(a)  Lands. —  San  Francisco-Oakland  Terminal  Railways  is 
the  owner  of  lands,  operative  and  nonoperative,  as  follows; 

TABLE  NO.  VIIL 
Lands. 

Operative  right  of  way  88.000  acres 

Dedicated  lands   12.291  acres 

Other  operative  lands 42.807  acres 

143.098  acres 

Nonoperative  right  of  way 73.466  acres 

Other  nonoperative  land  (including  83.14  acres 
tidelands    owned   by   San    Francisco-Oakland 

Terminal  Railways)    296.235  acres 

Tidelands  owned  by  Oakland  Terminal  Company  310.930  acres 

Total  nonoperative   680.631  acres 

Grand  total  operative  and  nonoperative 823.729  acres 

The  tidelands  owned  by  Oakland  Terminal  Company  are  here 
listed  for  the  reason  that  San  Francisco-Oakland  Terminal  Eail- 
ways  owns  the  entire  capital  stock  of  Oakland  T«minal  Com- 
pany with  the  exception  of  the  five  shares  to  qualify  the  directors. 

It  will  be  noted  that  a  very  large  percentage  of  the  lands  owned 
by  San  Francisco-Oakland  Terminal  Railways  are  nonoper- 
ative. The  operative  land  represents  in  area  only  17  per  cent  of 
the  total  area.  As  reported  by  this  Commission's  engineering 
department,  the  operative  real  estate  represents  only  34  per  cent 
of  the  total  value  of  the  entire  real  estate. 

The  nonoperative  right  of  way  above  referred  to  consists  of 
strips  of  right  of  way  acquired  for  proposed  extensions,  prin- 
cipally for  the  construction  of  the  so-called  "San  Jose  Short 
Line"  and  "Sacramento  Short  Line."  These  rights  of  way  have 
never  been  used,  and  it  is  uncertain  whether  they  will  ever  be 
used. 

The  other  nonoperative  lands  above  referred  to  consist  of 
scattered  parcels  of  other  lands,  comprising  picnic  grounds, 
parks,  a  portion  of  the  tidelands  owned  by  San  Francisco-Oak* 
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land  Terminal  Sailwajs,  but  not  used  in  its  business^  and  scat- 
tered parcels  of  real  estate,  some  of  which  are  leased  and  some 
vacant 

The  tidelands  owned  by  Oakland  Terminal  Company  and 
classed  as  nonoperative  are  located  on  the  western  water  front  of 
Oakland,  between  the  lands  of  San  Francisco-Oakland  Terminal 
Railways  on  the  north,  the  right  of  way  operated  by  the  South- 
em  Pacific  Company  on  the  east,  the  Oakland  mole,  operated 
by  Southern  Pacific  Company,  on  the  south  and  the  low  tideline 
of  1852,  as  agreed  upon,  on  the  west.  Further  to  the  west,  and 
between  the  tidelands  of  Oakland  Terminal  Company  and  deep 
water,  lie  tidelands  belonging  to  the  city  of  Oakland  and  in 
course  of  development  by  the  city. 

The  greatest  difference  in  estimated  value  between  the  San 
Francisco-Oakland  Terminal  Railways  and  this  Commission's 
engineering  department,  shown  by  their  respective  appraisals, 
exists  in  the  estimates  of  land  values.  The  final  claim  of  San 
Francisco-Oakland  Terminal  Railways  for  land  values  as  shown 
by  its  exhibit  No.  9,  is  a  reproduction  value  of  $17,378,420,  to 
which  must  be  added  a  further  amount  of  $309,314,  claimed  to 
represent  the  value  of  leased  lands,  easements,  street  railway 
franchises,  and  street  widening  and  paving  expenses.  The  re- 
vised estimate  of  this  Commission's  engineering  department,  as 
shown  by  Railroad  Commission's  exhibit  No.  3,  covering  the 
same  items  as  those  covered  by  exhibit  No.  9,  of  San  Francisco- 
Oakland  Terminal  Railways,  is  $6,848,664.  This  sum,  as  will 
be  observed,  is  considerably  less  than  half  the  amount  claimed 
by  San  Francisco-Oakland  Terminal  Railways,  While  the  larg- 
est difference  is  in  the  estimated  value  of  the  tidelands,  there 
are  other  differences  running  more  or  less  through  the  entire 
land  appraisal.  I  have  given  careful  consideration  to  the  ques- 
tion of  land  values,  and  have  personally  inspected,  in  company 
with  representatives  of  San  Francisco-Oakland  Terminal  Rail- 
ways, all  the  lands  as  to  which  the  larger  differences  in  estimated 
values  exist 

The  first  appraisal  of  land  values  filed  with  this  Commission 

by  San  Francisco-Ojakland  Terminal  Railways  was  prepared  by 

Angus  Clark,  for  many  years  in  charge  of  the  company's  land 

department    This  appraisal  was  filed  by  the  company  in  June, 

1914,  and  totals  $18,148,557. 
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The  next  appraisal  filed  by  the  company  is  dated  February 
22,  1915,  and  was  prepared  by  Frank  J.  Woodward,  a  dealer  in 
real  estate,  who  has  had  a  large  experience  running  over  a  period 
of  years  in  real  estate  transactions  in  Alameda  county.  The 
total  estimated  value  of  the  lands,  as  shown  by  this  appraisal, 
was  $16,116,112.  This  sum  did  not  include  any  items  for  cost 
of  acquisition  or  for  interest  during  construction.  These  items 
were  not  claimed  by  the  company  until  they  had  been  allowed  by 
the  Commission's  engineering  department,  and  they  appear  for 
the  first  time  in  the  company's  exhibit  No.  9,  hereinbefore  re- 
ferred to.  It  having  developed  that  the  acreage  allowed  by  this 
Commission's  engineering  department  and  the  acreage  used  by 
Mr.  Woodward  were  both  in  excess  of  the  actual  acreage  owned 
by  the  company,  and  that  certain  slight  changes  as  between  oper- 
ative and  nonoperative  properties  should  be  made,  Mr.  Wood- 
ward prepared  a  supplemental  inventory  and  appraisal  under 
date  of  March  30,  1915.  This  inventory  was  introduced  in  this 
proceeding  and  marked  exhibit  No.  5  of  San  Francisco-Oakland 
Terminal  Bailways.    The  following  table  shows  a  summary  of 

this  appraisal: 

TABLE  NO.  IX. 
Summary  of  Mr.  Woodward's  Appraisal, 
Bubdivision  "A" — Operative  Property, 

Rights  of  way  owned,  including  incidental  real  es- 
tate connected  therewith  (real  estate  value  only)  $1,840,200 
Plus  85  per  coit  additional  as  railroad  right  of  way 

value,  figured  on  the  basis  explained  below  ....     1,564,170    $3,404,370 
Buhdiviaion  '*B** — Operative  Property. 
Other  land  used  in  the  operation  of  your  company 

( real  estate  value  only )    1,167,776      1,167,775 

Bubdivision  "0" — Operative  Property, 

Land  purchased  for  rights  of  way  and  dedicated  for 

public  use  (real  estate  value  only)    174,644 

Plus  85  per  cent  additional  as  railroad  right  of  way 

value,  figured  on  the  basis  explained  below   . . .        148,447         323,001 
Bu'bdivision  "D" — Nonoperative  Property. 


Land  purchased  as  and  for  use  as  right  of  way  for 
proposed  Richmond  line  and  first  section  of  8an 
Jos^  Short  Line,  etc.    (real  estate  value  only)        803,460 


Plus  86  per  cent  additional  as  railroad  right  of 
way  value^  figured  on  the  basis  explained  below       682,041      1,486,401 
Bubdivision  "E'* — Nonoperative  Property. 
Other  real  estate — 

Section  1.     Tidelands,   direct  title  to  which   \b 

owned    2,005,011 

Section  2.     Other  nonoperative  real  estate   ....        736,788 
Section  3.     Tidelands  owned  through  ownership 
of  entire  capital  stock  of  Oakland  Terminal 
Company   6,772,056      0,604,764 

Total  present  value  of  real  estate  owned  by 

company $15,086,301 
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The  final  elaims  of  San  FraneiscchOakland  Terminal  Rail- 
ways, under  the  head  of  "Land  Values/*  appear  in  the  company's 
exhibit  No.  d,  and  are  set  forth  in  the  following  table: 

TABLB  NO.  X 

San  FroncUcthOiMand  Tmminal  RaUtoaysSummary  Staietnent  of  Real  BataU 

Yaiuation  Claimed  by  Company  as  of  June  80,  1114. 


BmI 

TtiU 

(mlj 

tiQm'SS 
ptroaaUu 

Oorttf 

Mqnistitt 
•Adia* 
ddntalB 

a^pffMAt) 

InkiMt 

dorillf    MB- 

MnutioB, 
87«an«t 

7p<roiet 

tlia  totd 

1.  RighU   of    waj    owned, 

inclndlng  incidental  real 
estate  need  in   connec- 
tion  therewith    

2.  Land       purchased      for 

rights     of     way     and 
dedicated      for     public 
use    .....«.•. 

91,840.800 

174.644 
1,167,756 

806.460 

786,788 

8,096.  Wl 
6.772.066 

91.664,176 
148.447 

9340.487 

82.809 
U6,7T7 

148,640 

96M,278 

48.756 
178.837 

a269.080 

406.156 
1,464.889 

1,686,041 
736,788 

8,096.9U 
6,772.066 

S.  other  land  used  in  elec- 
tric  railway   operation 

1  NonoperatlTe    land    pur- 
chased as  and  for  use 
as    right    of    way    for 
proposed  extensions  ... 

8L  Other  nonoperatlTe  real 
estate    

682.941 

a  Tldelanda    (fair    market 
▼alue)— 

(a)  Owned  In  fee   

(b)  Owned   through  own- 
ership of  capital  stock 
of     Oakland^    Terminal 
CoffloanT 

Totals    •• 

*1:§g:^ 

92.305.558 

9638,168 

9763.866 

917,878.420 

915.986.891 

The  following  table  shows  the  company's  claims  as  they  appear 
in  exhibit  No.  9  to  additional  values  for  leased  lands,  easements, 
street  railway  franchises,  street  expenses,  widening,  and  paving: 

TABLE  NO.  XI. 

Ban  FranoiseO'OakUmd  Termmal  RaiUoa-ya — Bupplemenial  9tatemeni  of  re- 
production cost,  as  of  June  SO,  1914^  placed  by  the  company  on  its 

leased   lands,    easements,   street   railway   franchises,  street   expenses, 
vndeniny,  paving,  eta, 
(1)   Leased  lands. 

Rental  daring  two  years  (conBtruction  period)   •••  $16,210 

Cost  of  acquisition  and  incidentals  (5  per  cent)    .,  810 

Interest,  one  year  at  7  per  cent '•  1,191 


<2) 


Total 

Easements, 

Estimated  original  cost    

Ck>8t  of  acquisition  and  incidentals  (5  per  cent) 
Interest,  two  years  at  7  per  cent  


$400 
20 
59 


$18,211 


479 


Total 

<3)  Street  railway  franchises. 

Estimated  cost  of  bids  and  advertising $138,232 

Cost  of  aoquisition  and  incidentals  (10  per  cent)       13,820 
Interest,  two  years  at  7  per  cent 21,234 

Toi«l  (as  per  details  on  separate  statement)    ••  •  173,336 
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TABLE  NO.  XI— ConHnwed. 
(4)   Street  expenses — widening,  paving,  etc. 

Reported  cost  of  certain  pieces  of  work $109,615 

Interest,  one  year  at  7  per  cent 7,673 


Total 


117,28a 


Grand  total 


$309,3U 

Mr.  W.  M.  Wells,  this  Commission's  real  estate  valuator,  made 
a  careful  and  exhaustive  survey  of  real  estate  transactions  in 
Oakland  during  the  last  few,  years,  in  so  far  as  they  seemed  to 
him  to  be  pertinent  in  ascertaining  the  present  fair  value  of  the 
real  property  owned  by  San  Francisco-Oakland  Terminal  Rail- 
ways. His  report,  which  is  embodied  in  Railroad  Commission's 
exhibit  No.  1,  showed  a  total  estimated  reproduction  cost,  in- 
cluding the  cost  of  acquisition  and  interest  during  construction, 
amounting  to  $6,857,926.  After  agreeing  with  the  company's, 
representatives  as  to  the  acreage  involved,  except  as  to  the  area 
of  the  right  of  way  of  California  Railway,  and  also  making  slight 
changes  as  between  operative  and  nonoperative  properties,  Mr. 
Wells  presented  his  final  conclusions  in  Railroad  Commission's 
exhibit  No.  3.    These  conclusions  appear  in  the  following  table : 

TABLE   NO.   XII. 
Engineering  Department's   Revised  Real  Property  Estimate. 


Description  of 

Tracts. 
Recapitulation 

Area, 
Acres 

Present 
Market 
Value 

1 

Present 

Railroad 

Value 

Cost  of 
Acquir- 
ing, 5 
Per  Cent 

Two  Years 
at  6  Per 
Cent,  In- 
terest Dur- 
ing Con- 
struction 

Total 
ReproduiS 
tlon  Cost 

Operative- 
Right   of   way    ... 
Dedicated  lands   . 
Leased    lands    .... 
Easements     (origi- 
nal   cost)     

Franchises     (origi- 
nal  cost)    

Street      widening 
(original  cost)    . 

77.667 
12.291 

$888,831 
123,511 

$1,111,039 

164,389 

16,210 

400 

93.827 

109,615 

$55,553 

7.719 

>324 

20 

4.691 

$139,991 

19.453 

^992 

60 

11,822 

«6.577 

$1.306.68» 
181,561 
17.526 

47a 

110,340 

U6.192 

Totals,   Acct.  2, 

operatiTe    

other  lands,  Acct. 
3    

89.958 
42.807 

$1,012,342 
825,998 

$1,485,480 
825,998 

168,307 
41.300 

$178,886 
104,076 

$1,732,67^ 
971  374 

Totals,   Accta.  2 
and    3,     opera- 
tive     

132.765 

73.466 
296.235 

310.930 

$1,838,340 

$591,944 
1,220,699 

2,331,975 

$2,3U,478 

$109,607 

$282,961 

$2,704,04^ 

$591,944 
1,220.69» 

2,331.976 

Nonoperative— 
Blffht  of  way  .... 

other  lands  

Oakland   Terminal 

O).   tidelands   .. 

Grand      total, 
operatlye    and 
nonoperative    . 

813.396 

$5,982,968 

$6,848,664 

*  Contingencies,  2  per 

*  Interest.  1  year  at  6 
P.UJEU1915D. 


cent, 
per  cent. 
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I  desire,  firrt,  to  give  oonsideration  to  the  methods  employed 
by  Mr.  Woodward  aAd  Mjr.  Welle,  respectively. 

The  method  employed  by  Mr.  Woodward  is  clearly  set  forth  in 
the  introduction  to  exhibit  ITo.  6  of  San  Francisco-Oakland  Ter^ 
minal  Hailways.  Beferring  first  to  the  valuation  of  real  prop- 
erty other  than  rights  of  way  and  tidelands,  Mr.  Woodward 


''In  valuing  the  real  estate  other  than  ri^t  of  way  and  tide- 
lands  owned  by  the  company,  I  have  fixed  a  value  which  I  conr 
sider  would  be  a  fair  selling  price  of  the  property  in  question 
under  the  average  conditions  of  the  last  three  years,  based  on  a 
personal  knowledge  of  the  selling  price  of  similarly  located  land, 
taking  into  account  the  exceptionally  valuable  locations  which 
your  company  has  obtained  for  many  of  its  station  buildings,  its 
power  plant,  eta" 

Beferring  then  to  the  valuation  of  rights  of  way,  Mr.  Wood- 
ward states: 

''In  fixing  the  real  estate  value  of  rights  of  way  owned,  I  have 
igured  on  the  basis  of  current  values  of  similarly  located  property, 
taking  into  account,  in  the  case  of  right  of  way  strips  crossing 
blocks  in  such  a  manner  as  to  largely  and  wholly  destroy  the 
value  of  certain  lots  not  entirely  occupied,  the  total  value  of  such 
destroyed  lots.  This  method  is  necessary  to  a  fair  valuation, 
inasmuch  as  it  is,  as  a  rule,  impossible  to  purchase  such  portions 
of  any  given  lot  as  will  largely  or  wholly  destroy  the  salability 
of  the  balance  of  the  lot  at  a  price  less  than  the  reasonable  value 
of  the  entire  lot." 

Mr.  Woodward  then  states  that  it  is  necessary  to  add  to  the 
real  estate  value  of  right  of  way  an  additional  value  as  a  railroad 
right  of  way  "by  reason  of  the  fact  that  a  railroad  or  a  street 
railway  company  must,  by  necessity  of  purchasing  a  continuous 
right  of  way  along  a  practical  route  surveyed  by  its  engineers, 
purchase  the  property  (through  condemnation  or  private  ar- 
rangements) of  many  unwilling  sellers  from  whom  property  can 
be  purchased  only  at  a  material  premium  over  normal  real  estate 
value  of  similarly  located  land."  After  referring  to  various  per- 
centages called  multiples,  which  have  at  times  been  added  to  what 
Mr.  Woodward  calls  the  real  estate  value,  he  concludes  on  this 
point  as  follows: 
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^^I  have  thetielore  usdd  the  pereenftuige  of  £6  per  oent  increiiBe, 
which,  to  the  best,  of  my  knowledge '  fliid[  belief,  represents  the 
actual  increased  cost  of  the  rights  of  way  purcxhased  by  the  West- 
em  Pacific  Sailway  in  Oakland  and  Alameda  county.  The 
Westem  Pacific  right  of  way,  however,  traverses  a  sectidn  of  tb^ 
city  of  Oakland  occupied  by  tibe  poorer  class  of  improvements, 
and  where  the  increased  cost  of  acquirement  would  not  be  as 
great  as  in  the  better  business  and  residential  districts  where 
many  of  your  rights  of  way  are  located." 

Referring  then  to  the  valuaticto  of  the  tidelands,  Mr.  Wood- 
ward says: 

"In  the  valuation  of  the  tidelands  owned  by  your  company 
it  is  impossible  to  establish,  by  actual  selling  prices  of  contiguous 
tracts  as  definitely  as  can  be  done  in  the  case  of  other  real  estate 
owned  by  your  company,  the  fair  present  value  of  these  tide- 
lands.  In  making  a  proper  valuation  of  these  tidelands  I  have 
been  forced  to  rely  on  the  selling  value  of  tidelands  in  reasonably 
similar  locations  as  well  as  the  value  of  real  estate  after  having 
been  filled  in  which  is  similarly  situated  as  regards  railway  and 
water  transportation.  I  have  made  some  inquiry  as  to  the  value 
of  similar  tidelands  adjacent  to  the  cities  of  San  Francisco,  Los 
Angeles,  and  Seattle.  I  am  familiar  with  the  prices  at  which 
submerged  or  partially  submerged  lots  adjacent  to  the  city  front 
of  Oakland  and  Alameda  have  sold  during  recent  years.'* 

Mr.  Woodward  then  makes  certain  comments  on  the  elements 
entering  into  the  value  of  the  tidelands,  to  which  reference  will 
hereafter  be  made. 

As  already  indicated,  San  Francisco-Oakland  Terminal  Rail- 
ways later  added  to  Mr.  Woodward's  valuation  items  for  cost  of 
acquisition,  interest  during  construction,  leased  lands,  easements, 
street  railway  franchises,  and  the  widening  and  paving  of  certain 
streets. 

Mr.  W.  M.  Wells  made  a  survey  and  analysis  of  all  the  recent 
sales  in  Oakland  which  would  seem  to  have  a  bearing  on  the 
value  of  the  real  property  of  San  Francisco-Oakland  Terminal 
Railways,  and  then  presented  a  report,  based  on  the  facts  thus 
ascertained,  containing  his  estimate  of  the  fair  value  of  the  prop- 
erty. In  determining  the  fair  value  of  the  compan/s  operative 
right  of  way,  he  ascertained,  first,  the  fair  market  value  of  prop- 
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erty  of  Bimilftr  character  in  the  vieinify,  and  then  applied^  there^ 
to  a  mnltiple  of  1.85;  To  the  tolial  thus  secured  he  added  5  per' 
cent  for  cost  of  acquisition  and  13  per  .cent  for  interest  during 
an  assTuned  construction  period  of  two  years  at  6  per  cent  per 
annnnL  The  same  method  was  pursued  witii  reference  to  lands 
dedicated  by  San  Francisco-Oakland  Terminal  Kailways  to  the 
public  for  street  use.  These  lands  are  not  owned  by  the  company. 
With  reference  to  the  operative  lands  leased  but  not  owlied  by 
the  company,  Mr.  Wells  allowed  the  rent  paid  during  a  period 
of  one  year,  with  an  allowance  of  2  per  cent  for  contingencies, 
plus  interest  on  this  amount  for  one  year. 

Certain  costs  were  incurred'  in  connection  with  the  widening 
and  paving  of  streets,  in  most  of  which  cases  the  company  did- 
not  own  the  land.  Mr.  Wells  allowed  the  original  cost,  which  he 
reported  to  be  $109,615,  to  which  sum  he  added  interest  for  one 
year  at  the  rate  of  6  per  cent  per  annum.  In  estimating  the 
value  of  operative  lands  other  than  those  already  indicated,  Mr. 
Wells  estimated  the  fair  market  value  on  the  basis  of  the  fair 
market  value  of  adjacent  property  of  a  similar  character,  to 
which  sum  the  usual  additions  were  made  for  cost  of  acquisition 
and  interest  during  construction.  No  multiple  was  allowed  as  to 
these  lands,  for  the  reason  that  Mr.  Wells  concluded  f roni  an 
examination  of  the  actual  amounts  paid  by  the  company  in  simi- 
lar cases  that  the  company  was  not  compelled  to  pay  any  multiple, 
and  he  assumed  the  same  condition  would  exist  if  the  company 
were  to  repurchase  the  properly  at  the  present  time. 

In  estimating  the  fair  value  of  the  company's  nonoperative 
property,  Mr.  Wells  estimated  its  fair  market  value  from  all  the 
facts  which  he  could  ascertain  with  reference  to  property  of 
similar  character  in  the  vicinity,  where  possible,  but  made  no 
allowance  for  multiples,  cost  of  acquisition,  or  interest  during 
construction. 

As  already  stated,  Mr.  Woodward,  after  ascertaining  what  he 
terms  the  real  estate  value,  added  a  multiple  of  85  per  cent  for 
"railroad  right  of  way*'  to  all  rights  of  way  owned  and  operated 
by  the  company,  all  lands  purchased  for  rights  of  way  and  dedi- 
cated for  public  use,  and  all  lands  purchased  for  rights  of  way 
but  never  used.  Mr.  Woodward  testified  at  the  hearing  that  his 
multiple  of  86  per  cent  was  based  on  the  multiple  which  he  be- 
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lieved  to  have  obtained  with  reference  to  the  purchases  of  West- 
em  Pacific  Bailway  Company  in  Oakland  and  other  portions  of 
Alameda  county.    Although  he  later  testified  that  his  own  expe- 
rience in  Alameda  county  showed  that  this  multiple  was  correct^  - 
he  distinctly  states  in  his  report  as  follows : 

''I  have  therefore  used  the  percentage  of  85  per  cent  increase, 
which,  to  the  best  of  my  knowledge  and  belief,  represents  the 
actual  increased  cost  of  the  rights  of  way  purchased  by  the  West- 
em  Pacific  Railway  in  Oakland  and  Alameda  county," 

I  cannot  escape  the  conclusion  that  Mr.  Woodward,  consciously 
or  unconsciously,  used  the  multiple  of  85  per  cent,  for  the  reason 
that  he  believed,  from  such  talks  as  he  had  with  Western  Pacific 
officials,  that  this  was  the  multiple  shown  by  the  experience  of 
the  Western  Pacific  in  purchasing  real  property  in  Oakland  and 
other  portions  of  Alameda  county.  It  appears  that  Mr.  Wood- 
ward's information  in  this  respect  is  not  correct.  In  the  inven- 
tory and  appraisal  which  Western  Pacific  Railway  Company  has 
filed  with  the  Railroad  Commission,  the  company  reports  that 
it  owns  in  the  city  of  Oakland  451.161  acres  of  land  for  which 
the  company  claims  a  market  value  of  $5,575,223  and  a  present 
railroad  value  of  $6,683,248.  The  multiple,  as  reported  by  the 
company,  varies  from  a  minimum  of  1.09  to  a  maximum  of  4.65. 
The  weighted  average  multiple  claimed  by  the  company  for  its 
purchases  of  real  property  in  the  city  of  Oakland  is  1.20  instead 
of  1.86,  as  used  by  Mr.  Woodward. 

Mr.  Wells  has  made  a  careful  analysis  of  the  increased  prices 
which  railroads  have  been  compelled  to  pay  in  this  state  for  both 
terminal  and  right  of  way  lands  in  excess  of  the  fair  market 
value  of  the  property.  His  conclusions  are  shown  in  Railroad 
Commission's  exhibit  No.  5  in  this  proceeding.  Mr.  Wells  shows 
that  in  a  total  of  938.8  miles  of  steam  and  electric  railways  con- 
cerning which  he  has  completed  his  estimates,  the  weighted 
average  multiple  of  all  purchased  lands  was  1.34.  These  lands 
include  very  large  areas  of  country  right  of  way  as  to  which  the 
multiple  is  generally  considerably  larger  than  as  to  terminal 
lands  within  the  cities. 

Mr.  Wells  has  presented  as  Railroad  Commission's  exhibit  No, 
2,  a  computation  showing  the  multiples  in  connection  with  a 
number  of  recent  scattejred  purchases  of  San  Francisco-Oakland 
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Tenninal  Railways.  These  purehases  covered  operative  prop- 
erty from  December  31,  1910,  to  March,  1914,  and  nonoperative 
property  from  April  30, 1913,  to  April  29, 1914.  The  purchases 
of  operative  right  of  way  comprised  costs  of  only  $106,393.87, 
when  the  multiple  was  found  to  be  1.54  and  of  operative  other 
lands,  costing  $96,489.85,  when  the  multiple  was  found  to  be  1. 
While  certain  errors  in  computation  appear  in  this  statement, 
they  do  not  materially  alter  the  final  conclusions  as  reported  by 
Mr.  Wells. 

I  desire  to  draw  attention  further  to  the  fact  that  Mr.  Wood- 
ward's '^real  estate  value"  includes  all  severance  damages,  and 
that  his  additional  85  per  cent  represents  only  additional  value 
by  reason  of  the  fact  that  the  property  is  to  be  used  for  railroad 
purposes.  The  multiples  used  by  Western  Pacific  Eailway  and 
this  Commission's  engineering  department  uniformly  include 
all  the  costs  over  the  fair  market  value  of  adjacent  property  of  a 
similar  character,  including  severance  damages.  It  thus  appears 
that  Mr.  Woodward  allowed  severance  damages  in  the  first  in- 
stance, in  ascertaining  what  he  terms  the  real  estate  value,  and 
then  used  a  multiple  which  includes  as  one  of  its  elements  an 
allowance  for  the  same  severance  damages  which  Mr.  Woodward 
had  already  included  in  his  real  estate  value.  Accordingly,  in 
order  to  compare  Mr.  Woodward's  estimate  of  the  fair  market 
value  of  the  property  with  Mr.  Wells'  estimate,  it  will  be  neces- 
sary to  deduct  from  Mr.  Woodward's  estimate  of  real  estate  value 
that  portion  of  his  estimate  which  represents  severance  damages. 

On  the  facts  of  this  case  I  am  convinced  that  if  multiples  are 
to  be  allowed,  full  justice  will  be  done  to  San  Francisco-Oakland 
Terminal  Eailways  by  applying  a  multiple  of  1.30  to  the  com- 
pany's operative  right  of  way  and  a  multiple  of  1.10  to  the  com- 
pany's operative  lands  other  than  right  of  way,  the  base  price  in 
each  case  being  the  fair  market  value  of  adjacent  property  of 
similar  character.  While  it  is  true  that  comparatively  heavy 
severance  damages  would  have  to  be  paid  if  certain  of  the  com- 
pany's rights  of  way,  particularly  those  in  Piedmont,  were  to  be 
reacquired  at  the  present  time,  it  is  equally  true  that  no  multiples 
at  all,  or  only  very  slight  multiples,  would  have  to  be  paid  in 
connection  with  the  acquisition  of  certain  of  the  other  operative 

property,  such  as  the  Sacramento  street  dedicated  rights  of  way 
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and  the  Yerba  Buena  yards.  Looking  at  the  situation  as  a  whole, 
I  am  convinced  that  the  application  of  the  multiples  which  I  have 
suggested  would  be  fair  and  liberal  on  the  facts  of  this  case,  if 
multiples  are  to  be  allowed. 

San  Francisco-Oakland  Terminal  Railways  urge  that  the  al- 
lowance for  the  cost  of  acquisition  should  be  10  per  cent  instead 
of  5  per  cent,  as  allowed  by  the  engineering  department,  and  in 
this  connection  draws  attention  to  the  fact  that  the  amount 
claimed  by  Western  Pacific  Railway  Company  for  its  entire 
lands  is  9.1  per  cent^  and  that  the  amount  allowed  by  this  Com- 
mission in  certain  cases  has  been  10  per  cent.  I  was  at  first 
impressed  by  this  contention,  but  on  analyzing  the  situation, 
bearing  in  mind  the  fact  that  the  10  per  cent  allowance  is  due 
largely  to  the  heavy  costs  of  acquisition  of  right  of  way  proper- 
ties in  outside  districts,  and  that  in  the  present  case  the  lands  to 
be  acquired  are  all  located  within  narrow  compass  in  thickly 
populated  areas,  and  are  of  relatively  high  value,  so  that  the 
salary  of  right  of  way  agents  would  be  relatively  small,  I  have 
reached  the  conclusion  that  on  the  facts  of  this  case  the  allowance 
made  by  the  engineering  department  is  ample. 

San  Francisco-Oakland  Terminal  Railways  and  this  Com- 
mission's engineering  department  agree  on  an  estimated  period 
of  construction  of  two  years,  and  agree  that  interest  on  the 
assumed  cost  of  purchasing  real  property  should  be  allowed  dur- 
ing the  entire  two  years.  The  engineering  department  has  al- 
lowed interest  at  the  rate  of  6  per  cent  per  annum,  while  the 
company  claims  7  per  cent.  While  Mr.  Weeks,  president  of  San 
Francisco-Oakland  Terminal  Railways,  testified  that,  in  his 
judgment,  an  allowance  of  7  per  cent  would  be  proper,  a  study 
of  the  interest  rate  actually  paid  by  San  Francisco-Oakland  Ter- 
minal Railways  and  its  predecessor  companies  convinces  me  that 
an  allowance  of  6  per  cent  is  ample.  It  is  manifestly  not  proper 
to  base  the  allowance  for  interest  on  the  rates  which  would  have 
to  be  paid  during  a  time  of  temporary  financial  stringency. 
Without  going  into  all  the  details  at  this  time,  I  desire  simply 
to  draw  attention  to  the  fact  that  none  of  the  bonds  issued  by  any 
of  the  predecessors  of  San  Francisco-Oakland  Terminal  Rail- 
ways have  borne  interest  at  a  rate  in  excess  of  6  per  cent,  and 

that  most  of  the  large  bond  issues  carry  an  interest  charge  of  only 
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5  per  cent  A  study  of  this  situation,  together  with  the  discounts 
and  commissions  paid  on  the  sale  of  bonds,  and  of  the  outstand- 
ing  notes  of  San  Francisco-Oakland  Terminal  Railways,  as  re- 
ported to  this  Commission  in  the  annual  report  for  the  year 
ending  June  30,  1914,  none  of  which  notes  bear  interest  at  a  rate 
in  excess  of  6  per  cent,  convinces  me  that  an  allowance  of  6  per 
cent  for  interest  during  construction  is  sufficient. 

I  shall  recommend  findings  under  the  head  of  reproduction 
cost,  in  strict  compliance  with  the  definition  of  the  term  "repro- 
duction cost,"  as  given  in  the  first  part  of  this  opinion,  which 
definition,  in  so  far  as  it  applies  to  the  land  accounts,  reads  as 
follows:  "The  estimated  cost  of  acquiring  the  operative  right  of 
way  and  other  operative  real  estate."  By  reason  of  the  fact  that 
it  undoubtedly  costs  more  to  acquire  certain  classes,  at  least,  of 
railroad  operative  property,  and  to  hold  the  same  during  the 
estimated  period  of  .construction,  than  the  fair  market  value  of 
land  of  similar  character  in  the  vicinity,  I  am  bound,  under  the 
terms  of  the  definition  of  reproduction  cost,  hereinbefore  given, 
to  find  a  value  in  excess  of  the  present  day  fair  market  value  of 
adjacent  property  of  the  same  character.  The  injustice  of  allow- 
ing, in  a  rate  case,  not  merely  the  entire  unearned  increment  of 
land,  but  also  additions  for  multiples  and  overhead  percentages, 
is  so  patent  that  the  Supreme  Court  of  the  United  States,  while 
relying  in  terms  on  the  doctrine  of  reproduction  cost,  neverthe- 
less, in  the  famous  Minnesota  Bate  Case  (Simpson  v.  Shepard) 
230  U.  S.  352,  67  L.  ed.  1611,  48  L.R.A.(X.S.)  1151,  33  Sup, 
Ct.  Rep.  729,  refuses  to  allow  anything  for  multiples  and  over- 
head percentages  in  connection  with  land  values.  At  page  455 
of  the  Reporter,  Mr.  Justice  Hughes  says :  "Assuming  that  the 
company  is  entitled  to  a  reasonable  share  in  the  general  prosperi- 
ty of  the  communities  which  it  serves,  and  thus  to  attribute  to  its 
property  an  increase  in  value,  still  the  increase  so  allowed,  apart 
from  any  improvements  it  may  make,  cannot  properly  extend 
beyond  the  fair  average  of  the  normal  market  value  of  land 
in  the  vicinity  having  a  similar  character.  Otherwise  we  enter 
the  realm  of  mere  conjecture." 

The  same  conclusion  is  expressed  (at  page  455)  in  greater 
detail,  as  follows:  "The  company  would  certainly  have  no 
ground  of  complaint  if  it  were  allowed  a  value  for  these  lands 
equal  to  the  fair  average  market  value  of  similar  land  in  the 
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vicinity,  without  additions  by  the  use  of  multipliers,  or  other- 
wise, to  cover  hypothetical  outlays.  The  allowances  made  below 
for  a  conjectural  cost  of  acquisition  and  consequential  damages 
must  be  disapproved;  and,  in  this  view,  we  also  think  it  was 
error  to  add  to  the  amount  taken  as  the  present  value  of  lands 
the  further  sums,  calculated  on  that  value,  which  were  embraced 
in  the  items  of  'engineering,  superintendence,  legal  expenses/ 
'contingencies,'  and,  'interest  during  construction.' " 

If  the  Supreme  Court  had  followed  the  reproduction  cost 
theory  to  its  logical  conclusion,  and  had  assumed  that  the  lands 
were  being  reacquired  in  the  present  condition  in  which  they  and 
adjacent  lands  were  found  at  the  time  of  the  valuation,  on  the 
impossible  assumption  that  the  development  of  adjacent  lands 
and  their  value  would  have  been  just  as  great  if  the  railroad  had 
not  been  constructed  and  if  it  were  now  desired  to  acquire  lands 
for  the  first  time  for  the  purpose  of  railroad  right  of  way,  the 
court  could  not  have  escaped  the  necessity  of  allowing  multipliers 
and  overhead  percentages.  But  the  Supreme  Court,  although  in 
words  discarding  the  original  cost  or  investment  theory,  and 
while  in  words  approving  the  reproduction  cost  theory,  did  not 
give  its  definition  of  the  term  "reproduction  cost,"  and  refused 
to  follow  the  reproduction  cost  theory  where  land  values  are  in 
question.  The  court  refused  to  allow  anything  for  land  values 
in  excess  of  the  fair  average  market  value  of  similar  lands  in  the 
vicinity,  without  the  addition  of  multipliers  and  without  the 
addition  of  overhead  percentages.  When  the  court  refers  to 
additions  by  the  use  of  multipliers,  or  otherwise,  to  cover  hy- 
pothetical outlays,  the  court  undoubtedly  has  in  mind  the  fact 
that  it  is  impossible  to  assume  the  reacquisition  of  railroad 
rights  of  way  and  terminals  on  the  basis  of  the  value  of  adjacent 
property,  for  the  reason  that  if  the  railroad  had  not  been  con- 
structed, the  residences  and  industries  would  largely  not  be  there, 
and  the  value  of  adjacent  property  of  similar  character  would  be 
much  less  than  the  present  fair  average  market  value  of  such 
lands,  on  which  the  Supreme  Court  makes  its  allowance  for  rail- 
road lands.  Hence,  the  Supreme  Court,  while  refusing  to  adopt 
the  original  cost  or  investment  theory,  refuses  to  allow  anywhere 
near  the  sum  to  which  it  would  be  driven  if  it  had  consistently 

followed  the  theory  which  it  claims  to  adopt 
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In  the  present  case,  while  I  shall  make  findings  in  strict  accord 
with  the  definition  of  "reproduction  cost"  heretofore  adopted  by 
the  Commission  for  use  in  these  valuation  cases,  I  desire  again  to 
draw  attention  to  the  fact  that  it  does  not  necessarily  follow  that, 
in  other  proceedings  of  a  different  character,  allowance  will  be 
made  for  lands  on  the  basis  of  the  addition  of  multipliers  and 
OYorhead  percentages  to  the  fair  average  market  value  of  adja- 
cent prc^erty  of  similar  character. 

Beferring  now  to  the  base  price  of  the  company's  operative 
property,  to  portions  of  which  Mr.  Woodward  and  Mr.  Wells 
added  their  different  multiples,  I  find  that  apart  from  the  tide- 
lands^  to  which  I  shall  hereinafter  give  special  consideration,  the 
major  difference  exists  with  reference  to  some  dozen  parcels  of 
land,  most  of  which  I  have  personally  inspected. 

In  reporting  the  acreage  of  the  right  of  way  of  California  Rail- 
way, Mr.  Wells  allowed  763,790  square  feet,  while  the  company 
claimed  1,218,646  square  feet  The  deduction  made  by  Mr. 
Wells  was  due  to  the  fact  that  the  Realty  Syndicate  claims  to  own 
the  remaining  area.  The  company  presented  evidence  at  the 
hearing  to  show  that  its  predecessors  and  itself  have  been  in  pos- 
session of  the  entire  right  of  way  property  for  over  five  years, 
claiming  title  and  paying  taxes.  In  view  of  this  evidence,  I  am 
of  the  opinion  that  for  the  purpose  of  this  proceeding,  the  Com- 
mission should  allow  the  entire  area  claimed  by  the  company. 
Mr.  Woodward  claimed  20  cents  per  square  foot  for  the  entire 
area.  Mr.  Wells  made  a  careful  analysis  of  the  selling  prices  of 
property  along  different  portions  of  this  right  of  way,  and  as- 
signed different  values  to  different  portions  of  this  right  of  way, 
based  on  the  fair  average  market  value  of  similar  property  in  the 
vicinity.  I  am  inclined,  in  this  instance,  to  give  more  weight  to 
the  estimate  of  Mr.  Wells,  than  to  that  of  Mr.  Woodward,  for  the 
reason  that  the  estimate  of  Mr.  Wells  appears  to  be  the  result  of 
a  more  thorough  examination  of  sales  of  property  in  the  vicinity. 

With  reference  to  the  different  parcels  of  land  which  are  col- 
lectively designated  the  Yerba  Buena  yards,  Mr.  Woodward  esti- 
mates a  reproduction  value,  without  the  addition  of  multipliers 
or  overhead  percentages,  of  $876,100,  while  the  estimate  of  Mr. 
Wells  is  $507,553.  Apart  from  the  tidelands,  this  is  the  prop- 
erty as  to  which  there  is  the  largest  difference  in  the  estimates  of 
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Mr.  Woodward  and  Mr.  Wells.  Mr.  Woodward  testified  that  the 
Santa  Fe  yards  across  the  street  to  the  north  from  the  Yerba 
Buena  yards  is  the  only  parallel  piece  of  property  which  can  be 
used  for  the  purpose  of  making  a  comparison  of  values.  He  testi- 
fied that  the  Santa  Fe  people  estimated  the  value  of  their  prop- 
erty from  San  Pablo  avenue  west  to  the  Southern  Pacific  tracks, 
and  from  Yerba  Buena  avenue  north,  to  be  68  cents  per  square 
foot.  Mr.  Woodward  accordingly  allowed  60  to  66  cents  per 
square  foot  for  the  larger  portion  of  the  area  included  within  the 
Yerba  Buena  yards.  There  is  no  evidence  to  show  on  what  the 
Santa  Fe  bases  its  value,  nor  did  Mr.  Woodward  refer  to  any 
sales  in  support  of  his  estimate  or  in  support  of  the  Santa  Fe's 
estimate  of  the  value  of  their  property.  Mr.  Wells  valued  the 
larger  portion  of  the  area  of  Yerba  Buena  yards  at  37.6  cents  per 
square  foot  This  estimate  is  based  on  quite  a  number  of  actual 
sales  during  the  last  two  years  of  property  immediately  adjacent 
to  the  Santa  Fe  terminals  to  the  north.  He  testified  that  these 
sales  have  been  made  on  the  basis  of  35  cents  per  square  foot,  but 
that  the  present  owner  of  the  property  is  now  asking  37.6  cents 
per  square  foot,  which  price  was  applied  by  Mr.  Wells  to  the 
larger  portion  of  the  Yerba  Buena  yards.  While  the  property 
which  Mr.  Wells  used  as  his  basis  has  been  subdivided  into  lots, 
and  is  cut  up  by  streets,  the  price  paid  for  this  property  during 
the  last  two  years  included  the  street  work.  I  am  inclined  to  give 
more  weight  to  the  actual  sales  of  the  property  on  which  Mr. 
Wells  relies  than  on  the  unexplained  asking  price  of  the  Santa 
Fe's  property,  which  I  understand  is  not  for  sale  in  any  event. 

I  bear  in  mind,  however,  the  fact  that  a  large  parcel  of  land 
such  as  the  Yerba  Buena  yards,  which  is  intersected  by  only  one 
or  two  streets,  has  for  terminal  purposes  a  considerably  greater 
value  than  land  intersected  by  numerous  streets  and  held  in  small 
holdings. 

With  reference  to  the  other  parcels  of  land  as  to  which  the 
major  differences  exist,  apart  from  tidelands,  I  am  inclined  to 
find  a  value  somewhere  between  that  claimed  by  Mr.  Woodward 
and  by  Mr.  Wells.  Each  of  these  men  made  a  careful  and  con- 
scientious attempt  to  arrive  at  the  real  value  of  the  property,  and 
I  am  of  the  opinion  that  the  safe  value  lies  somewhere  between 
their  estimates. 
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By  subtracting  from  Mr.  Woodward's  estimate  for  all  the 
lands  except  the  tidelands  the  amounts  included  by  reason  of  sev- 
erance damages,  and  excluding  multiples,  the  amount  claimed 
by  Mr.  Woodward  is  approximately  $3,364,750.  The  amount 
claimed  by  Mr.  Wells  for  the  same  land  on  the  same  basis  is  ap- 
proximately $2,890,183. 

I  have  given  careful  consideration  to  the  differences  between 
Mr.  Woodward  and  Mr.  Wells  with  reference  to  these  lands,  and 
have  made  additions  to  the  amounts  estimated  by  the  engineering 
department,  totaling  $154,220  for  operative  lands  other  than 
tidelands,  and  $57,574  for  nonoperative  lands  other  than  tide- 
lands. 

I  come  now  to  the  tidelands.  The  following  table  shows  the 
tidelands  under  consideration  in  this  proceeding: 

TABLE  NO.  XIIL 

Tidelands. 

San  Francisco-Oakland  Terminal  Railways,  operative  right 
of  way  through  tidelands * 18.3    acres 

San  Francisco-OHEikland  Terminal  Railways,  nonoperative  tide- 
lands  north  of  lliirty-fourth  street  83.14  acres 

Oakland  Terminal  Company,  submerged  tidelands 310.03  acres 

Total    412.37  acres 

In  compliance  with  this  Commission's  order  dated  October  17, 
1912,  San  Francisco-Oakland  Terminal  Railways  heretofore 
filed  with  this  Commission  as  of  June  30,  1912,  an  inventory  of 
its  real  property,  together  with  values  claimed  therefor.  This 
inventory  shows  that  for  the  18.8  acres  of  right  of  way  owned 
by  San  Francisco-Oakland  Terminal  Railways,  the  company 
claimed  a  present  value  of  $10,000  per  acre  and  a  present  rail- 
road value  of  $20,000  per  acre.  The  latter  price  applies  to  all 
the  filled  tidelands  operated  by  the  company  as  right  of  way. 
With  reference  to  the  83.14  acres  of  nonoperative  tidelands 
owned  by  San  Francisco-Oakland  Terminal  Railways,  the  com- 
pany reported  a  present  market  value  of  $10,000  per  acre  and  a 
present  railroad  value  in  the  same  amount  This  report  was  pre- 
pared by  Angus  Clark,  for  many  years  in  charge  of  the  land  de- 
partment of  San  Francisco-Oakland  Terminal  Railways  and  its 
predecessors,  and  was  filed  by  the  company  as  its  report.  This 
filing  was  prepared  before   San  Francisco-Oakland  Terminal 

Railways  filed  its  petition  (application  No.  1152)  for  authority 
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to  issue  bonds  of  a  par  value  of  $10^000,000.  Mr.  Clark  testified 
that  a  portion  of  the  Oakland  Terminal  Company's  tidelandjs  had 
been  partially  filled  as  the  result  of  the  city  of  Oakland's  filling  a 
portion  of  its  tidelands,  and  that  there  has  not  been  any  partie- 
ular  increase  in  land  values  in  Oakland  since  June  30^  1912. 

Mr.  Woodward  estimated  the  value  of  the  submerged  tide- 
lands  at  50  cents  per  square  foot,  or  $21,780  per  acre,  and  the 
value  of  the  filled  land  at  $1  per  square  foot,  or  $43,560  per  acre. 
Mr.  E.  C.  Sessions  estimated  the  value  of  the  submerged  tide- 
lands  at  50  cents  per  square  foot.  He  gave  no  sale  prices  in  sup- 
port of  his  estimate.  He  testified  that  he  and  his  family  are  the 
owners  of  considerable  tideland  property  in  Oakland,  and  that  he 
was  unacquainted  with  any  actual  transactions  with  reference  to 
the  particular  tidelands  which  we  are  now  considering.  Eefer- 
ence  will  hereinafter  be  made  to  these  transactions  with  which 
Mr.  Sessions  was  not  familiar. 

Mr.  Wells  estimated  the  value  of  all  the  tidelands  at  17.2  centa 
per  square  foot,  or  $7,500  per  acre.  He  added  that  the  cost  of 
filling  the  filled  lands  was  included  in  the  engineering  depart- 
ment's estimates  for  grading,  and  that  the  amount  thus  included 
should  be  added  to  his  allowance  of  $7,500  per  acre,  so  as  to  be 
comparable  with  the  amount  estimated  by  the  company's  witness- 
es as  the  value  of  the  filled  land. 

Referring  to  the  tidelands,  Mr,  Woodward,  in  his  report,  says: 
"In  my  opinion  the  310.93  acres  and  83.14  acre  tract  of  tide- 
lands,  a  large  portion  of  which  has  already  been  partially  filled 
and  which  your  company  owns  through  its  ownership  of  the 
entire  stock  of  the  Oakland  Terminal  Company,  is  exceptionally 
well  located,  lying  as  it  does  back  and  protected  by  the  Oakland 
City  seawall  and  fill,  a  work  but  recently  completed,  adjacent  on 
the  south  and  east  to  the  main  line  tracks  of  the  Southern  Pacific 
Railroad  Company,  and  on  the  north  the  tracks  of  your  company 
and  through  them,  in  turn,  easily  ooimected  with  the  terminal 
yards  and  tracks  of  the  Atchison,  Topeka,  &  Santa  Fe  Railway 
and  Western  Pacific  Railway.  In  view  of  these  advantages  of 
location,  and  the  fact  that  the  tract  is  now  protected  so  that  it 
can  be  easily  and  economically  filled  in  by  dredging,  and  in  view 
of  the  fact  that  it  lies  directly  at  the  front  door,  as  it  were,  of  the 
growing  cities  of  Oakland  and  Berkeley  and  can  be  made  avail- 
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able  for  industrial  purposes  adjacent  to  a  deep-water  frontage 
entirely  free  from  the  interruption  on  account  of  passage  through 
drawbridges  suffered  by  the  so-ealled  ^inner  harbor*  of  Oakland, 
I  consider  the  valuation  of  50  cents  per  square  foot  which  I  have 
placed  on  this  property  as  fully  justified  and  representing  a  fair 
value  in  its  present  condition.  Another  and  very  important 
point  in  determining  the  value  of  this  land  is  its  proximity  to  San 
Francisco,  its  accessibility  and  desirability  to  the  manufacturers 
of  freight  and  merchandise.  In  other  words,  it  is  a  part  and 
parcel  of  the  land  constituting  the  terminus  of  three  transconti- 
nental railways  in  the  great  harbor  of  San  Francisco  and  is  prac- 
tically in  the  center  of  a  population  of  nearly  one  million 
people." 

Mr.  Woodward  also  drew  attention  in  his  testimony  to  the  fact 
that  only  four  streets  had  been  laid  out  through  this  property, 
and  that  for  that  reason  it  would  be  very  available  for  large  enter- 
prises, such  as  the  United  States  Steel  Corporation  or  a  railway. 
Mr.  Woodward  testified  that  there  had  not  been  any  current  sales 
of  similar  property  in  large  tracts,  but  relied  on  the  prices  paid 
by  the  city  of  Oakland,  partly  in  condemnation  proceedings  and 
partly  by  private  negotiations,  for  water-front  lands  fronting  on 
the  estuary  and  extending  from  Broadway  west.  The  prices  paid 
for  these  lands  varied  from  60  cents  per  square  foot  for  the  fee 
plus  20  cents  ]5er  square  foot  for  a  leasehold  interest,  making  80 
cents  per  square  foot  up  to  $3.50  per  square  foot.  It  should  be 
said  that  these  lands  form  part  of  a  strip  of  land  some  150  feet 
wide,  severed  from  first-class  industrial  property  in  active  use 
near  the  business  center  of  Oakland,  and  particular  attention 
should  be  drawn  to  the  fact  that  these  lands  front  on  deep  water, 
80  that  vessels  may  moor  to  them. 

Mr.  Woodward  also  relied  on  the  price  at  which  the  Southern 
Pacific  Company  is  said  to  hold  its  fiUed-in  tidelands  south  of  the 
Oakland  mole,  which  price  Mr.  Woodward  testified  was  from  $1 
to  $1.50  per  square  foot.  This  testimony  is  not  based  on  any 
actual  sales,  but  represents  simply  the  value  which  the  Southern 
Pacific  Company  is  said  to  "place  on  these  tidelands,  without  any 
detail  as  to  the  basis  on  which  the  value  is  estimated. 

Mr.  Woodward  testified  that  the  submerged  tidelands  could  be 

filled  for  about  8  cents  per  square  foot.  As  already  said,  he  esti- 
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mates  the  value  of  the  suhmerged  tidelands  at  50  cents  per  square 
foot  and  the  value  of  these  lands  when  filled  at  $1  per  square  foot. 
He  also  testified  that  savings  banks  would  have  no  right  to  loan 
money  on  the  tideland  properties,  for  the  reason  that  they  are 
still  in  an  undeveloped  state. 

Mr.  Wells  referred  to  a  number  of  facts  which,  in  his  opinion, 
have  a  bearing  on  the  present  value  of  the  tidelands.  He  drew 
attention  to  the  fact  that  the  tidelands  of  Oakland  Terminal 
Company  are  not  located  on  deep  water,  and  that  the  tidelands 
of  the  city  of  Oakland  intervene  between  the  tidelands  of  Oak- 
land Terminal  Company  and  deep  water.  Hence,  no  vessel  can 
ever  moor  to  the  lands  of  Oakland  Terminal  Company.  The  only 
way  in  which  access  can  be  gained  from  these  lands  to  deep 
water  would  be  over  the  lands  of  the  city  of  Oakland  or  over 
the  1,000-foot  strip  of  land  referred  to  in  ordinance  No. 
3099.  Mr.  Wells  also  drew  attention  to  the  fact  that  these  lands 
cannot  be  developed  until  the  city  of  Oakland  develops  the  lands 
which  are  in  front  of  them,  that  the  bond  money  voted  by  the  city 
of  Oakland  for  the  development  of  these  lands  is  almost  exhaust- 
ed, and  that  it  is  problematical  when  the  city  of  Oakland  will 
vote  additional  moneys  to  complete  the  work  which  is  now  only 
partially  performed.  He  drew  attention,  further,  to  the  fact  that 
it  is  the  present  policy  of  the  city  of  Oakland  to  develop  the  tide- 
lands  on  its  southern  water  front  before  completing  the  develop- 
ment of  the  tidelands  on  its  western  water  front.  Mr.  Wells  testi- 
fied that  for  warehouse  purposes  in  connection  with  the  business 
in  and  about  Oakland,  other  lands  nearer  to  the  business  center 
of  the  city  are  more  desirable,  and  that  a  large  acreage  of  land  is 
available  for  this  purpose.  He  testified  that  the  highest  use  to 
which  these  lands  could  be  devoted  would  probably  be  for  rail- 
road terminals,  but  that  it  is  entirely  conjectural  when  the  lands 
will  be  developed  and  when  they  will  be  used,  if  at  all,  for  rail- 
road terminals. 

Mr.  Wells  referred  to  a  number  of  actual  sales  of  property 
more  or  less  comparable  to  that  now  under  consideration. 

In  or  about  1907  Southern  Pacific  Company  purchased  from 
the  Key  Route  a  portion  of  the  very  tract  now  under  consider- 
ation, for  the  purpose  of  eliminating  what  is  known  as  ''death 

curve"  on  the  Southern  Pacific  Company's  line  extending  along 
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the  water  front  on  to  the  Oakland  mole.  The  area  of  this  land 
was  about  7  acres,  and  the  prioe  paid,  according  to  the  records  of 
the  Southern  Pacific  Company,  was  $42,074.66,  or  about  $6,000 
per  acre,  or  14  cents  per  square  foot.  He  drew  attention  to  the 
fact  that  on  May  31,  1912,  the  Key  Koute  purchased  lot  28  in 
section  22,  a  portion  of  the  Key  Eoute  basin  tract,  paying  the 
sum  of  $3,730  per  acre.  This  tract  was  acquired  from  the  Eealty 
Syndicate,  and  contained  12.03  acres.  At  the  time  this  property 
was  purchased,  it  was  entirely  surrounded  by  property  of  the 
purchaser,  and  this  fact  undoubtedly  decreased  the  value  of  the 
property.  Mr.  Wells  testified  that  Western  Pacific  Eailway  Com- 
pany purchased  a  considerable  area  of  submerged  water  front 
tideland  in  San  Francisco,  lying  east  of  Kentucky  street  This 
property  was  purchased  just  prior  to  1906.  The  average  price 
paid  was  16  cents  per  square  foot,  or  about  S7,000  per  acre.  In 
preparing  an  inventory  and  appraisal  of  its  real  property  for  fil- 
ing with  this  Commission,  Western  Pacific  Bailway  Company 
placed  on  its  San  Francisco  water  front  property  a  value  of  25 
cents  and  30  cents  per  square  foot,  amounting  to  $10,890  and 
$13,068  per  acre.  Mr.  Wells  also  drew  attention  to  the  fact  that 
the 'San  Francisco  Bealty  Board  has  recently  appraised  103  acres 
of  land  lying  south  of  Islais  Creek  and  having  a  full  water  front 
there,  at  10  cents  per  square  foot,  or  $4,356  per  acre.  Mr.  Wells 
also  drew  attention  to  certain  purchases  of  lands  on  or  near  the 
water  front  of  Oakland  by  Western  Pacific  Railway  Company 
several  years  ago*  He  testified  that  the  Eealty  Syndicate  is  hold* 
ing  a  large  acreage  between  Sixteenth  street  and  the  Yerba 
Buena  shops  in  Oakland  at  30  cents  per  square  foot,  or  $13,068 
per  acre.  This  land  has  streets  surveyed  through  it,  but  at  the 
present  time  is  partly  marsh  land  and  will  necessitate  some  fill- 
ing before  it  can  be  used  advantageously.  The  property  can  be 
served  by  the  Santa  Fe  and  the  Southern  Pacific,  and  is  available 
for  warehouse  and  industrial  purposes. 

Mr.  Wells  also  relies  in  part  on  the  value  claimed  by  the 
Southern  Pacific  Company  for  its  filled  right  of  way  lying  direct- 
ly east  of  the  tidelands  to  which  I  have  been  referring  and  ad- 
joining the  same,  which  land  is  valued  by  the  Southern  Pacific 
Company  at  39  cents  per  square  foot,  or  $16,988  per  acre. 
While  allowance  must  be  made  in  comparing  certain  of  the  lands 
P.U.R.1916D. 


Digitized  by  VjOOQIC 


76  CALIFORNIA  RAILROAD  COMMISSION. 

to  which  Mr.  Wells  refers  with  the  tidelands  now  under  consider- 
ation, the  appraisals  and  sales  of  these  properties  furnish  the 
best  concrete  basis  discovered  by  him  for  ascertaining  the  value 
of  the  tidelands  owned  directly  or  indirectly  by  San  Francisco- 
Oakland  Terminal  Railways. 

Valuations  placed  upon  property  by  city  and  county  assessors 
sometimes  have  value,  particularly  if  it  is  shown  that  the  asses- 
sors seek  to  apply  a  uniform  percentage  of  market  value.  Mr, 
Wells  testified  that  the  810  acres  of  Oakland  Terminal  Com- 
pany's land  lying  between  Seventh  street  and  Thirty-fourth  street 
is  assessed  by  the  city  of  Oakland  for  $470,000,  or  $1,516  per 
acre.  The  83.14  acres  of  submerged  tidelands  belonging  to  San 
Francisco-Oakland  Terminal  Railways  and  lying  immediately 
north  of  the  tract  just  referred  to  are  assessed  at  $640  per  acre. 
The  18.3  acres  of  tidelands  belonging  to  San  Francisco-Oakland 
Terminal  Railways  and  constituting  its  right  of  way  over  the 
tidelailds  is  assessed  by  the  city  of  Oakland  at  $385  per  acre. 
The  city  assessor  of  Oakland  has  established  an  assessed  value  of 
land,  being  generally  about  50  per  cent  of  the  assumed  market 
value.  On  the  basis  of  50  cents  per  square  foot,  being  the  value 
claimed  for  submerged  tidelands  by  Mr.  Woodward,  the  assessed 
value  of  the  310  acre  tract  is  7  per  cent  of  the  value  claimed  by 
the  company,  the  assessed  value  of  the  83.14  acre  tract  is  2.1  per 
cent  of  the  value  claimed  by  the  company,  and  the  assessed  value 
of  the  18.3  acre  tract  is  1.8  per  cent  of  the  value  claimed  by  the 
company.  If  Mr.  Woodward's  value  of  $1  per  square  foot  for 
the  18.3  acre  tract  is  taken,  the  value  reported  by  the  assessor  is 
.9  of  1  per  cent  of  the  value  claimed  by  the  company.  It  must  be 
evident  either  that  the  value  claimed  by  the  company  for  its  tide- 
lands  in  this  proceeding  is  very  considerably  higher  than  the 
actual  value,  or  that  the  value  on  which  the  company  pays  taxes 
is  ridiculously  low. 

It  is  extremely  difficult  for  anyone  to  say  what  these  tidelands 
are  reasonably  worth  at  the  present  time.  Any  value  assigned  to 
them  must,  in  the  very  nature  of  things,  be  largely  speculative. 
The  lands  are  not  in  actual  use  for  industrial  purposes  at  the 
present  time,  nor  can  they  be  so  used  until  they  are  filled  in  and 
until  a  demand  for  such  use  arises.  While  they  will  ultimately 
imdoubtedly  be  extremely  valuable  for  industrial  or  railroad 
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terminal  purposes,  the  use  to  which  they  will  actually  be  put  and 
the  time  when  they  will  be  used  are  both  problematical.  It  must 
be  remembered  that  these  lands  do  not  front  on  deep  water,  and 
that  at  the  present  time  they  are  simply  submerged  tidelands. 
The  value  which  they  may  at  some  time  in  the  future  possess  is 
not  to-day's  value,  although  to-day's  value  must  be  arrived  at  by 
considering,  at  least  in  part,  the  purposes  to  which  they  are 
adaptable  and  to  which  they  will  hereafter  at  some  time  be  used. 

I  have  given  careful  thought  to  the  value  to  be  assigned  to  these 
lands  in  this  proceeding.  My  best  judgment,  based  on  the  evi- 
dence in  this  proceeding,  and  on  a  personal  inspection  of  these 
lands,  is  that  their  present  value  is  somewhere  between  $10,000 
and  $14,000  per  acre.  For  the  purpose  of  the  present  proceed- 
ing, I  shall  assign  to  them  a  value  of  $12,600  per  acre.  If,  in 
any  subsequent  proceeding,  the  company  still  insists  on  a  higher 
value,  it  will  be  accorded  the  opportunity  to  present  additional 
evidence. 

The  filled  tidelands  are,  of  course,  worth  more  than  those 
which  are  submerged.  Mr.  George  K.  Weeks,  president  of  San 
Francisco-Oakland  Terminal  Railways,  testified  that  filled  tide- 
lands  are  worth  more  than  the  value  of  submerged  tidelands  plus 
the  cost  of  filling  the  same,  and  this  is  undoubtedly  the  case.  In 
the  present  proceeding,  the  engineering  department  has  allowed 
for  the  filled  lands  its  estimated  value  of  submerged  tidelands 
plus  the  entire  expense  which  has  been  incurred  in  filling  them, 
which  expense  was  abnormally  high.  In  view  of  the  fact  that 
there  are  only  a  few  acres  of  filled  land,  and  that  the  Commis- 
sion is  allowing,  for  the  purposes  of  this  proceeding,  a  value  of 
$2,500  per  acre  for  all  of  the  submerged  tidelands  in  excess  of 
the  value  claimed  by  the  company  in  its  report  to  this  Commis- 
sion less  than  two  years  ago,  I  am  of  the  opinion  that  substantial 
justice  will  be  done  in  this  case  by  following  with  reference  to 
filled  lands  the  method  pursued  by  the  engineering  department. 

(b)  Franchises. — While  the  engineering  department  has  dealt 
with  the  question  of  franchise  values  in  connection  with  opera- 
tive right  of  way,  it  will  be  desirable  in  this  proceeding  to  dis- 
cuss this  item  under  a  separate  head. 

The  engineering  department  ascertained  the  consideration 
actually  paid  by  San  Francisco-Oakland  Terminal  Railways  and 
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its  predecessors  for  their  franchises,  some  134  in  number,  and 
the  advertising  costs  incurred  in  connection  with  those  franchises 
as  to  which  data  on  this  subject  were  available.  The  department 
then  applied  the  average  known  cost  of  advertising  to  all  the  fran- 
chises, and  added  the  total  amount  thus  secured  to  the  total  con- 
sideration actually  paid  to  the  public  for  franchises.  By  adding 
to  this  total  5  per  cent  for  cost  of  acquisition  and  12  per  cent  for 
interest  during  construction,  the  department  reached  its  total  of 
$110,340  for  this  item. 

The  company  presented  a  tabulation  in  which  a  total  of 
$173,336  is  claimed.  The  chief  difference  between  this  estimate 
and  that  of  the  engineering  department  lies  in  the  fact  that  the 
company,  after  ascertaining  the  average  price  paid  for  franchises 
in  all  cases  in  which  records  of  payment  could  be  discovered,  ap- 
plied this  average  price  to  all  the  franchises.  This  method  seems 
inaccurate  for  the  reason  that  in  many  cases  no  compensation  was 
paid  for  the  franchise.  The  engineering  department  made  a 
careful  examination  of  the  public  records  of  all  political  subdivi- 
sions which  have  granted  franchises  to  San  Francisco-Oakland 
Terminal  Eailways  or  its  predecessors,  in  order  to  ascertain  all 
sums  of  money  paid  for  these  franchises,  and  satisfied  itself  that 
the  sum  allowed  by  it  represents  the  total  of  all  moneys  actually 
paid,  and  thio  amount  should  stand. 

After  the  company  had  filed  the  Woodward  real  estate  ap- 
praisal, in  which  no  claim  was  made  for  the  item  about  to  be  con- 
sidered, and  after  Mr.  Woodward  had  testified,  the  company,  ap- 
parently as  an  after^thought,  presented  a  claim  for  at  least 
$3,100,000  for  the  rights  granted  to  San  Francisco,  Oakland,  & 
San  Jos6  Consolidated  Bailway  by  ordinance  ^o.  3099  of  the 
city  of  Oakland,  adopted  June  20,  1910. 

.  This  ordinance  grants  to  San  Francisco,  Oakland,  &  San  JosS 
Consolidated  Eailway,  its  successors,  and  assigns,  "the  right, 
privilege,  and  franchise  to  construct  and  maintain  for  the  term 
of  fifty  years  from  the  passage  of  this  ordinance  freight  and  pas- 
senger depots,  engine  houses,  workshops,  wharves,  docks,  slips, 
ferries,  landing  places  and  other  terminal  facilities  and  rail- 
roads" upon  a  strip  of  land  1,000  feet  wide  in  the  bay  of  San 
Francisco,  extending  from  the  northern  boundary  line  of  the  city 

of  Oakland,  as  established  by  the  act  of  April  24,  1862,  out  to  the 
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Cnited  States  pierhead  line.  This  is  the  property  on  which 
the  present  Key  Boute  pier  is  located^  and  is  located  entirely  in 
the  navigable  waters  of  San  Francisco  bay  beyond  the  low-tide- 
line  of  1852. 

Section  2  grants  to  the  grantee  the  right,  in  common  with 
others,  for  the  term  of  fifty  years,  to  use  a  fairway  1,000  feet 
wide  immediately  north  of  the  1,000  foot  strip  of  land  herein- 
before referred  to,  and  also  a  fairway  1,000  feet  wide  immed- 
iately sonth  of  said  1,000  foot  strip. 

Section  3  establishes  the  line  of  ordinary  low  tide  as  of  May  4, 
1852,  between  the  Oakland  mole,  operated  by  the  Southern 
Pacific  Company,  and  the  northerly  boundary  line  o£  the  city  of 
Oakland,  which  line  marks  the  boundary  between  the  lands  of 
Oakland  Terminal  Company,  lying  adjacent  to  said  line  on  the 
east  and  the  submerged  lands  granted  to  the  city  of  Oakland  by 
the  state  of  California  in  1911  (Statutes  1911,  p.  1258)  lying 
adjacent  to  said  line  on  the  west 

Section  4  provides  that  the  grantee  shall  reconvey  to  the  city 
of  Oakland  all  its  right,  title,  and  interest  in  and  to  the  rights 
and  privileges  to  construct  wharves,  piers,  and  docks  along  the 
westerly  boundary  line  of  the  tidelands  tract  known  as  the  Key 
Route  basin,  claimed  to  have  been  granted  by  the  city  of  Oakland 
or  the  town  of  Oakland  to  Horace  W.  Carpentier  or  the  Oakland 
Water  Front  Company.  The  grantee  likewise  is  to  dedicate  to 
th(9  city  of  Oakland  the  lands  necessary  for  the  extensions  of 
Seventh  street,  Fourteenth  street,  Twenty-second  street,  and 
Thirty-fourth  street  over  and  across  the  Key  Eoute  basin  lands 
to  the  low-tideline  of  1852  and  the  submerged  lands  now  owned 
by  the  city  of  Oakland,  and  to  convey  to  the  city  of  Oakland  all 
ito  right,  title,  and  interest  in  and  to  all  lands  lying  westerly  of 
said  low-tideline  of  1852,  and  between  said  Oakland  mole  and 
the  northerly  boundary  line  of  the  cily  of  Oakland. 

Section  5  provides  that  the  rights  conferred  by  the  ordinance 
are  granted  on  condition  that  the  grantee  shall  within  six  months 
commence  the  exercise  and  enjoyment  of  the  rights  granted. 

Section  6  provides  that  the  grantee  shall  pay  to  the  city  of  Oak- 
land "as  rent  for  the  rights,  privileges,  and  franchises  hereby 
granted,"  the  sum  of  $1,000  in  each  and  every  year  during  the 
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first  twenty-five  years  of  the  term,  and  the  sum  of  $2,000  in  each 
and  every  year  during  the  second  twenty-five  years  of  the  term. 

Section  7  provides  that  the  earth  and  rock  fills,  moles,  piera, 
wharves,  docks,  ferry  slips,  and  pile  structures  constructed  or  to 
be  constructed  upon  said  1,000-foot  strip  shall  revert  to  the  city 
of  Oakland  upon  the  expiration  of  the  term  of  fifty  years,  and 
that  the  city  of  Oakland  shall  have  the  option  within  six  monlliB 
after  expiration  of  said  fifty-year  term  to  purchase  the  structures 
upon  said  fills,  moles,  piers,  and  wharves. 

Section  8  provides  that  the  rights  conferred  by  the  ordinance 
shall  not  become  effective  unless  the  grantee  shall  file  a  written 
acceptance  within  ninety  days. 

Section  9  provides  that  the  ordinance  shall  take  effect  from 
and  after  its  final  passage  and  approval. 

After  introducing  a  copy  of  this  ordinance  the  company  re- 
called Mr.  Woodward.  In  response  to  questions  from  the  com- 
pany's counsel,  he  testified  that  in  view  of  the  fact  that  the 
property  is  free  from  taxation  "as  real  estate,"  as  claimed  by  the 
company,  and  that  the  rent  is  merely  nominal,  the  property  ia 
"greater  in  value  than  the  fee  would  be  at  the  present  time."  He 
thereupon  testified  that  the  value  of  the  rights  conferred  exceeds 
the  sum  of  $3,100,000,  and  the  company  now  claims  this  value. 

I  had  supposed  that  these  rights  had  been  conferred  upon  the 
Key  Eoute  for  the  purpose  of  enabling  the  company  to  fulfil  more 
economically  and  satisfactorily  its  duties  to  the  public,  and  not 
for  the  purpose  of  enabling  the  company  later  to  turn  around 
upon  the  public  under  whose  generous  grant  it  claims  these  rights 
and  to  insist  on  enormous  values  for  these  same  rights  against 
the  public.  If  claims  of  this  character  can  be  successfully  urged, 
the  public,  when  it  realizes  the  situation,  will  prefer  to  grant  no 
further  franchises  to  private  utilities,  but  will  quickly  prepare 
to  own  and  operate  its  own  utilities. 

Section  52  of  the  Public  Utilities  act  provides  in  part  as  fol- 
lows: "The  Commission  shall  have  no  power  to  authorize  the 
capitalization  of  the  right  to  be  a  corporation,  or  to  authorize  the 
capitalization  of  any  franchise  or  permit  whatsoever,  or  the  right 
to  own,  operate,  or  enjoy  any  such  franchise  or  permit,  in  excess 
of  the  amount  (exclusive  of  any  tax  or  annual  charge)  actually 
paid  to  the  state  or  to  a  political  subdivision  thereof  as  the  con- 
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sideration  for  the  grant  of  ^uch  franchise^  permit,  or  right." 
[Extra  Seas.  1911,  chap.  14,  p.  46.] 

Mr.  Jared  How,  counsel  for  San  Francisco-Oakland  Terminal 
Railways  in  this  proceeding,  admitted  that  if  the  rights  granted 
by  the  ordinance  No.  3099.  constitute  a  franchise,  the  Commis- 
sion has  no  power  to  authorize  their  capitalization  except  as  per- 
mitted in  the  foregoing  extract  from  §  52  of  the  Public  Utilities 
act    I  refer  to  the  following  colloquy : 

^'Commissioner  Theren:  You  take  the  position  that  this  is  not 
a  franchise? 

''Mr.  How :  I  take  the  position  that  it  is  not  a  franchise;  it  is 
a  grant  of  a  right  of  way. 

"Commissioner  Thelen :  I  assume  if  you  took  the  position  it  is 
a  franchise,  then  under  the  provisioxis  of  §  52  of  the  Public  Util- 
ities act  you  could  not  expect  the  value  of  that  franchise  to  be 
capitalized  in  a  security  application, — ^that  is,  application  for 
authority  to  issue  stocks  and  bonds  ? 

"Mr.  How :  I  think  that  the  power  of  the  Commission  is  plain- 
ly limited  in  that  respect.  I  have  never  been  satisfied  that  it 
ought  to  be,  but  I  think  it  is  plainly  in  the  Public  Utilities  act, 
and  I  should  not  question  the  action  of  the  Commission,  of 
course,  in  complying  with  the  provisions  of  that  But  I  don't 
consider  it  to  be  a  franchise,  and  the  fact  that  it  is  called  that,  of 
course,  cuts  no  figure." 

Mr.  How  contends  that  the  rights  granted  amount  to  a  grant  or 
lease,  and  not  a  franchise.  He  presented  no  authorities  in  sup- 
port of  this  position,  but  the  claim  was  urged  with  much  earnest- 
ness and  requires  consideration. 

On  May  4,  1852,  the  legislature  of  California  incorporated 
the  town  of  Oakland  by  an  act  entitled  "An  Act  to  Incorporate 
the  Town  of  Oakland  and  to  Provide  for  the  Construction  of 
Wharves  Thereat."  Section  1  described  the  boundaries  of  the 
town,  the  westerly  boundary  being  "the  line  of  ship  channel." 
Id  Oakland  v.  Oakland  Water  Front  Co.  118  Cal.  160,  50  Pac. 
277,  the  term  "the  line  of  ship  channel"  was  held  to  mean  the 
low-tideline  as  it  existed  on  May  4,  1852.  See  also  Western  P. 
R.  Co.  V.  Southern  P.  Co.  80  C.  C.  A.  606,  151  Fed.  376.  Sec- 
tion 3  of  the  act  of  May  4,  1852,  provides  that  the  town  should 

have  the  power  to  construct  and  regulate  wharves,  docks,  piers, 
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and  slips,  and  to  authorize  the  construction  of  the  same,  and  reads 
in  part  as  follows :  ^'With  a  view  to  facilitate  the  construction  of 
wharves  and  other  improvements,  the  lands  lying  within  the 
limits  aforesaid  between  high  tide  and  ship  channel  are  hereby 
granted,  and  released  to  said  town,  provided  that  said  land  shall 
be  retained  by  said  town  as  common  property  or  disposed  of  for 
the  purposes  aforesaid." 

The  trustees  of  the  new  town  promptly  proceeded  to  deed  the 
entire  watei>front  lands  thus  granted  to  Horace  W,  Oarpentier, 
whose  title  after  a  number  of  ordinances  and  acts  of  the  l^s- 
lature  Was  finally  sustained  in  Oakland  v.  Oakland  Water  Front 
Co.  supra.  The  town  also  undertook  to  grant  to  Carpentier  for 
the  term  of  thirty-seven  years  the  exclusive  right  and  privilege  of 
constructing  wharves,  piers,  and  docks  at  any  point  within  the 
corporate  limits  of  the  town.  The  rights  so  conferred  expired  in 
1889,  at  which  time  they  reverted  in  ioto  to  the  city  of  Oakland. 

That  the  lands  covered  by  navigable  waters  within  the  several 
states  belong  to  the  states,  primarily  for  the  purpose  of  preserv- 
ing and  improving  the  public  rights  of  navigation  and  fishery,  is 
clearly  established.  Illinois  C.  E.  Co.  v.  Illinois,  146  U.  S.  387, 
36  L.  ed.  1018, 13  Sup.  Ct.  Eep.  110;  Oakland  v.  Oakland  Water 
Front  Co.  118  Cal.  160,  183,  60  Pac.  277;  Cimpher  v.  Oakland, 
162  Cal.  87,  121  Pac.  374;  People  v.  California  Fish  Co.  166 
Cal.  576,  138  Pac.  79 ;  People  v.  Southern  P.  R  Co.  166  Cal. 
614, 138  Pac.  94;  Wheatley  v.  Consolidated  Lumber  Co.  167.  Cal, 
441,  139  Pac.  1057. 

The  city  of  Oakland  can  have  no  rights  in  these  navigable 
waters  except  to  the  extent  that  the  state  of  California  has  actual- 
ly conferred  rights  upon  the  city. 

The  only  powers  conferred  upon  the  city  of  Oakland  by  the  act 
of  May  4,  1852,  with  reference  to  wharves,  docks,  piers,  and 
slips  were  "to  lay  out,  make,  open,  widen,  regulate,  and  keep  in 
repair  .  .  .  wharves,  docks,  piers,  and  slips,  .  .  .  and 
to  authorize  the  construction  of  the  same,  and,  with  a  view  to 
facilitate  the  construction  of  wharves  and  other  improvements, 
the  lands  lying  within  the  limits  aforesaid,  between  high  tide  and 
ship  channel,  are  hereby  granted  and  released  to  said  town,  pro- 
vided that  said  lands  shall  be  retained  by  said  town  as  common 
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property,  or  disposed  of  for  the  purposes  aforesaid ;"  and  '^to  reg- 
ulate and  collect  wharfage  and  dockage." 

By  act  of  March  16,  1909  (Statutes  1909,  p.  1320),  the  legis- 
lature approved  certain  amendments  to  the  charter  of  the  city  of 
Oakland,  which  amendments  were  apparently  in  effect  when  or- 
dinance No.  3099  was  adopted.  Subdivision  52  of  §  81  of  the 
charter,  added  to  the  charter  at  this  time,  gives  the  city  power  to 
provide  for  "the  construction,  maintenance,  and  use  of  and  on  the 
water  front  of  the  city  of  Oakland,  wharves,  docks,  slips,  ware- 
houses, railroads,  and  all  other  necessary  or  desirable  improve- 
ments;" also  "to  grant  franchises  as  now  or  hereafter  provided 
by  law,  and  also  for  the  construction  and  use  of  wharves,  docks, 
slips,  warehouses,  railroads  and  railroad  terminals  on  the  water 
front" 

But  neither  of  the  foregoing  statutory  provisions,  nor  by  any 
other  statute  which  has  come  under  my  observation  and  which 
was  in  effect  on  June  20,  1910,  did  the  state  of  California  ever 
undertake  to  confer  upon  the  city  of  Oakland  the  right  to  grant 
or  even  lease  any  part  of  the  submerged  lands  belonging  to  the 
state.  The  only  rights  conferred  in  this  respect  were  to  wharf 
out,  or  to  authorize  others  to  wharf  out,  into  the  navigable  waters 
of  the  state.  This  right,  it  is  fundamental,  can  be  exercised  only 
by  the  sovereign  or  by  consent  from  him,  and  clearly  constitutes  a 
franchise.  The  city  of  Oakland  had  no  power  on  June  20,  1910, 
to  confer  upon  the  Key  Eoute  any  rights  in  and  over  the  sub- 
merged lands  other  than  as  specifically  authorized  by  the  state, 
and  the  state  had  authorized  nothing  further  than  the  grant  of 
the  right  to  wharf  out,  clearly  a  franchise  right.  Hence,  I  am  of 
the  opinion  that  the  rights  conferred  by  ordinance  No.  3099,  in 
60  far  as  material  in  this  connection,  assuming  those  rights  to  be 
valid,  amounted  only  to  a  franchise  or  permit,  as  those  words  are 
used  in  §  52  of  the  Public  Utilities  act,  and  not  in  any  sense  a 
grant  or  lease.  Accordingly,  this  Commission  is  without  juris- 
diction to  authorize  their  capitalization  except  to  the  extent 
authorized  by  §  52  of  the  Public  Utilities  act. 

As  heretofore  stated,  the  Commission  is  herein  seeking  to  make 
a  finding  on  "the  estimated  cost  in  cash  of  acquiring  the  opera- 
tive right  of  way  and  other  operative  real  estate"  and  other  prop- 
erty of  the  San  Francisco-Oakland  Terminal  Railways.  It  is  not 
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to  be  presumed,  even  on  the  reproduction  theory,  that  it  would 
have  cost  more  on  June  30,  1914,  to  secure  the  rights  granted  by 
ordinance  No.  3099  than  it  cost  on  June  20,  1910.  This  brings 
me  to  an  analysis  of  the  consideration  actually  paid  for  these 
franchise  rights. 

The  company  urges  that  a  very  material  consideration  was  the 
grant  by  San  Francisco,  Oakland,  &  San  Jose  Consolidated  Rail- 
way to  the  city  of  Oakland  of  all  the  grantor's  rights  west  of  the 
low-tide  line  of  1852.  However,  the  supreme  court  of  California 
(Oakland  v.  Oakland  Water  Front  Co.  118  Cal.  160,  183,  50 
Pac.  277)  and  the  Federal  circuit  court  of  appeals  for  the  ninth 
circuit  (Western  P.  R.  Co.  v.  Southern  P.  Co.  80  C.  C,  A.  606, 
151  Fed,  376)  had  already  decided  that  the  title  to  the  sub- 
merged lands  west  of  the  low-tide  line  of  1852  was  in  the  state  of 
California,  and  not  in  the  city  of  Oakland,  or  any  person  holding 
under  the  city.  Hence,  although  it  was  undoubtedly  pleasant 
for  both  parties  to  escape  litigation,  I  can  find  in  this  argument 
nothing  on  which  to  allow  value  in  this  proceeding. 

It  is  next  urged  that  the  city  benefited  materially  by  having 
the  low-tide  line  of  1852  (the  boundary  between  the  submerged 
lands  now  owned  by  the  city  and  the  lands  of  Oakland  Terminal 
Company)  definitely  established.  It  is  pointed  out  that  this  line 
could  not  be  definitely  marked  out,  and  that  it  was  very  desirable 
to  the  city  that  it  be  definitely  established.  This  argument  ap- 
plies equally  to  the  other  party.  It  is  impossible  to  say  which 
party  gave  up  or  won  the  larger  acreage,  although  such  data  as 
are  available  would  seem  to  show  that  the  city  gave  up  more  land 
than  it  received.  The  entire  acreage  as  to  which  the  dispute  ex- 
isted was  only  a  few  acres  in  any  event. 

It  is  next  urged  that  the  Key  Route  agreed  to  construct  valuable 
piers,  wharves,  and  docks,  and  that  the  city  thus  received  a  val- 
uable consideration.  The  ordinance,  however,  confers  upon  the 
grantee  the  privilege  to  do  these  things,  and  does  not  make  it 
compulsory  to  do  so. 

The  Key  Route,  however,  agreed  to  dedicate  to  the  city  over 
the  tidelands  of  the  Key  Route  basin  the  necessary  land  for  the 
extension  of  four  streets;  namely  Seventh,  Fourteenth,  Twenty- 
second,  and  Thirty-fourth.  This  was  clearly  a  valuable  consider- 
ation moving  to  the  city.    Mr.  Wells  testified  that  the  area  to  be 
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dedicated  is  12.86  acres.  Based  on  the  price  paid  by  the  Key 
Eoute  for  the  12-acre  tract  in  the  Key  Route  basin  hereinbefore 
referred  to,  in  1912,  being  $3,700  per  acre,  Mr.  Wells  estimated 
that  the  value  of  the  consideration  received  by  the  city  in  this 
respect  was  $47,582.  While  the  company  draws  attention  to  the 
fact  that  the  12-acre  tract  was  not  at  the  time  of  its  purchase 
directly  accessible  over  a  public  street,  that  is,  of  course,  also 
true  as  to  the  lands  which  tho  Key  Boute  agreed  to  dedicate  to 
the  city  for  streets.  The  item  of  $47,582  should  be  added  to  the 
amount  allowed  by  the  engineering  department  under  the  head 
of  franchises.  Also,  there  should  be  added,  due  to  an  error  mado 
in  estimating  the  cost  of  advertising  the  company's  franchise, 
the  amount  of  $3,857  plus  5  per  cent  for  contingencies,  and  12 
per  cent  for  interest. 

For  the  remaining  items  included  in  account  2,  right  of  way, 
I  find  the  following  values: 

Leased  lands — Cost  during  construction  period $17,526.00 

Easements — Original  cost  to  railway   470.00 

Street  widening — Original  cost  to  railway •     116,192.00 

Total $134,188.00 

I  find  that  the  total  reproduction  cost,  as  this  term  has  herein- 
before been  defined,  of  the  land  accounts  of  San  Francisco-Oak- 
land Terminal  Railways,  based  on  the  "reproduction  cost"  meth- 
od, which  includes  multiples,  cost  of  acquisition,  and  interest 
during  construction,  and  the  total  reproduction  cost  based  on 
the  method  outlined  by  the  Supreme  Court  of  the  United  States 
in  the  Minnesota  Rate  Case,  which  eliminates  multiples,  cost 
of  acquisition,  and  interest  during  construction,  is  as  follows: 


1 

Reproduction 
Cost 

United  States 
Supreme  Court 

Operative  property — 
Account  2,  right  of  way   •••• 

$2,087,733.00 
1,119,198.00 

619,833.00 
1,666,084.00 
3,886,625.00 

$1,468,210.00 

Account  3,  other  lands    

865,181.00 

}f<moperatvoe  property — 

Account  2,  right  of  way    

619,833.00 

Account  3,  other  lands 

1,666,084.00 

Oakland  Terminal  Company 

3,886,625.00 

Totals 

$9,379,473.00 

$8,505,933.00 

(c)  other  accounts.  As  a  result  of  the  conferences  held  be- 
tween the  Commission's  engineers  and  the  company's  engineers, 
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the  Commission's  engineers  have  now  recommended  that  the  sum 
of  $678,060.46  be  added  under  the  head  of  reproduction  cost  to 
their  original  estimate  under  the  accounts  (exclusive  of  I.  C.  C. 
accounts  1  and  2)  shown  on  exhibit  A  under  the  head  of  repro- 
duction cost.  This  allowance  is  the  result  of  more  detailed  in- 
formation as  to  quantities  as  well  as  increased  unit  prices  in 
certain  cases. 

At  the  hearing  of  April  20,  1915,  it  appeared  from  the  state- 
ment of  Mr,  Augustus  S.  Kibbe,  the  company's  valuation  engi- 
neer who  handled  all  the  accounts  for  the  company  except  the 
land  accounts,  that  a  complete  agreement  had  finally  been 
reached  between  him  and  the  Commission's  engineers,  except  on 
five  items  of  physical  property  and  the  overhead  percentages, 
I  shall  now  discuss  these  remaining  points  of  difference. 

Mr,  Kibbe  desired  that  further  consideration  be  given  to  the 
question  of  grading  quantities  on  the  San  Francisco  and  Califor- 
nia street  lines.  This  has  now  been  done,  and  certain  additional 
allowances  have  been  made  by  the  engineering  department  A 
comparison,  including  all  adjustments,  between  the  engineering 
department's  original  report  and  its  revised  report,  is  as  follows : 


Grading — original  report 
Grading — revised  report  • 


Total  addition  to  original  report 


Reproduction 
Cost 


$1,258,871.00 
1,367,701.00 


$98,830.00 


Mr.  Kibbe  was  of  the  opinion  that  certain  adjustments  were 
still  necessary  in  the  ballast  account.  The  engineering  depart- 
ment has  given  further  consideration  to  this  item,  and  has  in- 
creased its  additional  allowance  from  $73,520,  testified  to  at  the 
hearing,  to  $78,619.  The  department  increased  its  unit  price 
for  ballast,  and  also  reached  an  agreement  with  Mr.  Kibbe  on  the 
sources  and  the  methods  and  rates  for  haul,  resulting  in  an  in- 
creased allowance  for  haul.  Certain  additions  in  quantities  were 
also  made. 

Mr.  Kibbe  further  asked  an  allowance  for  certain  extraordi- 
nary expenses  under  the  head  of  paving,  being  $3,393  additional 
cost  of  paving,  on  the  Claremont  line,  and  $3,927  on  the  West 
Fourteenth  street  line,  and  $3,450  on  the  Twenty-third  avenue 
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line  in  cases  in  which  a  narrow  gauge  double  track  was  replaced 
by  a  single  gauge  standard  track,  necessitating  repaying.  The 
engineering  department's  estimate  is  based  on  the  reproduction 
of  the  property  as  it  existed  on  June  30,  1914,  and  hence  no 
allowance  was  made  for  these  items.  If  original  cost  were  taken 
as  the  basis,  there  would  be  an  increase  of  $10,770  in  this  account, 
with  reductions  amoimting  to  several  million  dollars  in  the  land 
accounts.  The  engineering  department  has  increased  its  allow- 
ance for  this  account^  for  other  reasons,  from  $1,599,273  testified 
to  at  the  hearing,  to  $1,562,108. 

Mr.  Kibbe  testified  that  his  records  showed  50,000  square  feet 
more  of  paving  in  crossings  than  was  allowed  by  the  engineering 
department.  Such  adjustment  as  further  investigation  showed 
to  be  necessary  has  been  made  by  the  engineering  department, 
and  the  amoimt  allowed  under  this  account  has  been  increased 
from  $166,320,  testified  to  at  the  hearing,  to  $167,327. 

Mr.  Kibbe  further  asked  that  an  additional  allowance  of  $4,- 
359  be  made  for  power  plant  equipment,  on  the  piecemeal  con- 
struction theory.  The  engineering  department  made  its  estimate 
on  the  basis  of  reproduction  as  a  whole  in  the  present  condition 
of  the  building.  Certain  minor  changes  have  been  made  by  the 
department,  increasing  the  additions  from  $34,440.91,  testified 
to  at  the  hearing,  to  $38,430.24,  an  increase  of  $3,989.33. 

Finally,  Mr.  Kibbe  asked  that  additional  allowance  be  made 
under  the  head  of  overhead  percentages. 

He  asked  that  the  allowance  for  contingencies  be  increased 
from  an  average  of  4.25  per  cent  to  an  average  of  6.68  per  cent 
of  the  accounts  on  which  contingencies  must  be  allowed.  In 
passing  on  this  request,  I  bear  in  mind  the  fact  that  the  com- 
pany's construction  records  were  not  efiiciently  kept,  that  it  had 
no  complete  inventory  of  its  property,  and  that  it  has  taken  the 
combined  labors  of  the  Commission's  engineers  and  the  com- 
pany's engineers  over  a  number  of  months  to  secure  an  inventory 
and  appraisal  which  have  finally  been  practically  agreed  upon 
as  to  physical  structures.  The  difficulty  of  securing  the  necessary 
information  from  the  books  of  the  company  renders  of  but  little 
value  in  this  proceeding  the  appraisals  of  Gibbs  &  Hill,  W.  A. 
Cattell,  and  J.  G.  White  &  Company,  which  were  apparently^ 
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based  largely  on  information  supplied  by  officials  of  the  company 
who  did  not  have  accurate  knowledge  of  the  property  and  are 
unsupported  by  the  necessary  details.  The  same  lack  of  informa- 
tion from  the  records  of  the  company  has  resulted  in  the  increase 
of  $678,060.46  over  its  original  estimate  of  reproduction  cost 
now  conceded  by  the  engineering  department.  While  this  amount 
is  less  than  3  per  cent  of  the  reproduction  cost  of  the  entire  prop- 
erty, as  originally  estimated  by  the  engineering  department,  and 
less  than  4  per  cent  of  the  reproduction  cost  of  the  entire  prop- 
erty less  real  estate,  as  originally  estimated,  it  is  nevertheless  a 
substantial  amount  and  a  distinct  reflection  of  the  unsatisfactory 
conditions  under  which  the  engineering  department's  inventory 
and  appraisal  were  begun.  While  it  may  be  urged  that,  by  rea- 
son of  the  thorough  combing  over  which  the  inventory  in  this 
proceeding  has  had  during  the  last  few  months,  practically  all 
the  property  has  now  been  accounted  for,  I  am  mindful  of  Mr. 
Kibbe's  view  that  the  inventory  is  still  incomplete.  In  order  to 
be  certain  that  the  Commission  is  doing  full  justice  to  the  com- 
pany, I  shall  recommend  that  the  allowance  for  contingencies, 
on  the  special  facts  of  this  proceeding,  be  increased  25  per  cent 
over  the  allowance  made  by  the  engineering  department. 

Mr.  Kibbe  asked  that  the  allowance  for  engineering  be  in- 
creased from  5  to  7  per  cent  on  accounts  4  to  33,  and  that  an 
allowance  of  2  per  cent  be  made  on  certain  additional  accounts. 
An  analysis  of  the  moneys  expended  by  the  company  during  the 
years  1910  to  1914,  inclusive,  for  engineering  on  construction 
work,  as  presented  by  Mr.  Kibbe,  shows  an  average  of  5.01  per 
cent.  On  the  showing  made,  I  am  satisfied  to  let  the  5  per  cent 
allowed  by  the  engineering  department  on  the  entire  work  stand. 

I  have  already  discussed  the  company's  claim  to  an  allowance 
of  7  per  cent  instead  of  6  per  cent  for  interest  during  construc- 
tion, and  it  is  unnecessary  to  repeat  the  discussion  here. 

At  the  hearing  on  April  20,  1915,  the  engineering  department 
proposed  a  decrease  of  $36,262  in  the  item  of  culverts  con- 
structed in  public  streets.  Such  culverts,  like  pavement  in  the 
public  streets,  belong  to  the  public.  The  engineering  department 
was  VTilling  to  allow  such  expenditures  as  had  actually  been  in- 
curred by  the  company  on  such  culverts,  but  stated  that  it  had 
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not  been  oonvinced  that  the  company  had  paid  for  culverts  any 
sum  in  excess  of  $20,588.  The  company  presented  testimony  to 
show  that  it  nearly  always  pays  for  culverts  under  its  tracks  in 
the  public  streets.  Further  conferences  between  the  engineers 
have  resulted  in  a  recommendation  from  the  engineering  depart- 
ment that  an  allowance  of  $58,027  be  made  for  culverts,  under 
reproduction  cost.    This  allowance  will  be  made* 

After  careful  consideration  of  all  the  evidence  presented  in 
this  case,  I  find  that  the  reproduction  cost,  as  that  term  has  here- 
inbefore been  defined,  of  the  operative  property  of  San  Francisco- 
Oakland  Terminal  Kailways,  as  of  June  30,  1914,  allowing 
multiples,  cost  of  acquisition,  and  interest  during  construction 
on  land,  is  the  sum  of  $20,354,746.82.  If  multiples,  cost  of 
acquisition,  and  interest  during  construction  are  not  allowed  on 
land,  the  reproduction  cost  of  the  operative  property  is  the  sum 
of  $19,481,206.82. 

These  totals,  as  well  as  those  found  under  the  head  of  repro- 
duction cost  less  depreciation,  include  allowances  for  the  Key 
£oute  pier,  which  is  being  displaced  by  the  fill,  and  also  full 
allowance  for  the  Yerba  Buena  power  station,  although  it  has 
been  leased  for  a  nominal  sum. 

If  the  reproduction  cost  of  the  nonoperative  property,  found 
to  be  $6,558,118.38,  is  added  to  the  foregoing  sums,  the  total 
reproduction  cost  of  the  property,  both  operative  and  nonopera- 
tive, of  San  Francisco-Oakland  Terminal  Railways  and  of  Oak- 
land Terminal  Company,  as  of  June  30,  1914,  is  found  to  be 
$26,912,865.20,  if  multiples,  cost  of  acquisition  and  interest 
during  construction  are  allowed  on  operative  lands,  and  $26,039,- 
325.20  if  these  items  are  not  allowed. 

6.  Reproduction  Cost  Less  Depreciation.  The  company  sub- 
mitted no  estimate  of  the  reproduction  cost  less  depreciation, 
claiming  that  a  finding  under  this  head  would  not  be  of  value, 
and  that  reproduction  cost  alone  should  be  considered.  That 
the  company's  property  is  physically  100  per  cent  perfect  is,  of 
course,  not  true.  The  Commission  will  make  its  findings  under 
this  head,  as  nsual,  based  on  the  straight-line  method  of  depre- 
ciation, modified,  when  necessary,  by  the  results  of  inspection. 

The  corrections  necessary  in  the  engineering  department's 
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estimate,  due  to  changes  in  the  estimate  for  reproduction  cost, 
will  be  found  in  the  appropriate  column  in  exhibit  "B"  attached 
hereto. 

I  find  that  the  reproduction  cost  less  depreciation,  as  that  term 
has  hereinbefore  been  defined,  of  the  operative  property  of  San 
Francisco-Oakland  Terminal  Railways,  as  of  June  30,  1914, 
allowing  multiples,  cost  of  acquisition,  and  interest  during  con- 
struction on  land,  is  the  sum  of  $17,314,213.30.  If  multiples, 
cost  of  acquisition,  and  interest  during  construction  are  not 
allowed  on  land,  the  reproduction  cost  less  depreciation  of  the 
operative  property  is  the  sum  of  $16,440,673.30. 

If  the  reproduction  cost  less  depreciation  of  the  nonoperative 
property  of  San  Francisco-Oakland  Terminal  Railways,  includ- 
ing the  property  of  Oakland  Terminal  Company,  found  to  be 
$6,327,680,  is  added  to  the  foregoing  sums,  the  total  repro- 
duction cost  less  depreciation  of  the  property,  both  operative 
and  nonoperative,  of  San  Francisco-Oakland  Terminal  Railways, 
as  of  June  30, 1914,  including  the  property  of  Oakland  Terminal 
Company,  is  found  to  be  $23,641,893.30,  if  multiples,  cost  of 
acquisition,  and  interest  during  construction  are  allowed  on  oper- 
ative lands,  and  $22,768,353.30  if  these  items  are  not  allowed. 

The  foregoing  opinion  and  findings  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  findings  of  the  Railroad  Com* 
mission  of  the  State  of  California. 
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EXHIBIT  "A." 

Owning  company,  San  Francisco-Oakland  Terminal  Railways;  operating  company,  mom; 
▼■luation  unit,  entire  system ;  Alameda,   Contra  Costa  and  San  Francisco  counties. 

Submitted  with  report  of  Richard  Sachse,  chief  engineer;  date  compiled,  December,  IMA; 
main  line  first  track,  144.93  miles ;  main  line  second  track,  90.38  miles ;  yard  tracks,  sidings, 
etc^  21.96  miles ;  toUl,  257.27  miles. 
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Classes. 


Bneineering    

Right  of  way  

Other  land   used   in   electric   railway 

operations    

Grading    

Ballasf    

Ties    

Rails     

Track  fastenings  and  Joints  

Special  work    

Frogs  and  switches  

Underground  construction  

Paving    

Tracklaying  and  surfacing   

Roadway   tools   

Tunnels    

Bleyated  structures  and  foundations.. 

Steel  hrldges  and  trusses  

Pile  and  frame  trestles  ...,\ 

Culyerta    

Fences  and  cattle  guards  

Crossings   and   sighs   

Interlocking  plants   

Signal   apparatus    

Telegraph  and  telephone  linos  

Poles  and  fixtures 

Underground    conduits    

Transmission    system    

Distribution   system    

Dams,  canals  and  pipe  lines  

Power  plant  buildings   

Sub-station  buildings  

General  office  buildings 

Shops  and  car  houses  

Stations  and  waiting  rooms  

Miseellaneous  buildings   

Docks  and  wharves  

Power  plant  equipment  

Sob-etation  equipment  

Shop  equipment  

Park  and  resort  property  

Cost  of  road  purchased  

Injuries  and  damages  

Cars    

Freight  train  cars  

Steam  locomotives   

Electric    locomotives    

Electric  equipment  of  cars  

Other  rail   equipment    

Miscellaneous   equipment    

Law  expenses   

Taxes    

Miscellaneous    

Interest    

Stores  and  supplies  on  hand  for  use 

in  California  


Grand   total    

Average _per  mile  for  main  track  

Total,  "Road,"  I.  C.  C.  Accounts  1-^. 
inclusive    

Total,  "Equipment,"  I.  C.  C.  Accounts 
35-39,    inclusive   

Total,  "General,"  I.  C.  C.  Accounts 
4044,    inclusive    

Total,  non-operative  property  (not  in- 
cluded in  above  totals)  

Total  land,  operative  and  non-opera- 
tive    


Original 
Cost. 


Repro- 
duction 
Value. 


8490.064.18 
1,698,268.00 

979,189.00 

1,268,871.00 

557,335.00 

412,773.00 

1,200,426.00 

293,871.00 

349.756.00 

25,537.00 


1.4G6. 653.00 

741,404.00 

33.029.00 


5.643.00 

66,850.00 

585.00 

153,120.00 

69,962.00 

58,182.00 

2,140.42 

480,205.61 


696,120.05 


94,124.33 
7,251.20 

42,176.59 
229,827.24 
105,489.24 

49,412.17 
443,267.93 
740,885.67 

60,920.00 
166,466.00 

'*7i,*85i.*67 


1,655,788.90 


3,270, 

1,093,870. 

82.502. 

1,243,532. 

245,032. 

69,401. 

868.914. 

907,630, 


248,781.00 


$18,959,281. 
80,571. 

12,968.804. 

4,078,965. 

1,682,730. 

4,564.077. 

6,857,986, 


Cond. 
Per 

Cent. 


100 
100 

100 
101 
100 
59 
66 
78 
95 
78 


84 
78 
86 


60 
94 
87 
88 

79 
89 
79 

78 


88 


78 
96 
91 
80 
80 
91 
62 
76 
89 
76 

'ioo' 


76 


88 

74 
7f 
78 
100 
100 
100 
100 

100 


84 

84 

86 

78 
IOO 

94 
100 


Present 
Value. 


8490,064.18 
1.698,268.08 

979.189.00 
1,270,918.86 
667,335.06 
244,193.00 
785,160.00 
212,807.08 
277.701.00 
18,742.00 


1« 232,146.08 

574,956.00 

27,446.08 


8,891.08 

53,346.00 

607.00 

127.488.00 

66.218.00 

61,901.00 

1,687.58 

873,602.88 


609,188.U 


78.101.68 
6,888.64 

88.369.99 
183,844.94 

83.966.66 

44.756.06 
232.346.88 
664,460.18 

51,064.00 
127,199.28 

**"*7i.*86i;w 


2,747.1« 
802,537.70 

65,279.87 
974,967.88 
246,032.08 

69,401.21 
838.914.81 
907.630.77 

848. 781.08 


116.011,870.44 
68.046  Jl 

11,0U«  107.07 

8,089.261.]f 

1.662.788.81 

i8S4.844aH 

8.867.828.80 
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EXHIBIT  "B." 

Owning  company.    San   Francisco-Oakland  Termioal   Railways:   operating  company, 
valuation  unit,  entire  system  ;  Alameda,  Contra  Costa  and  San  FraDcisco  counties. 

Submitted  with  report  of  Richard  Sachse,  chief  engineer ;  date  compiled,  May  17.  1915 ;  main 
line  first  track,  144.93  miles ;  main  line  second  track,  90.38  miles ;  yard  tracks,  sidings,  etc, 
21.96  miles ;  total,  257.27  miles. 
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Classes. 


Engineering    

Right  of  way  

Other   land   used  in   electric   railway 

operat ions   

Gi    " 

Bi  

Ti  

Ri  

Ti 


15 


ind  Joints 


tructlon 


urfacing 


;s   and    foundations 

trusses  

estles  


guards 

QS    

S     


>phone  lines 


Fi 
Ui 
Pi 
Ti 
R< 
Ti 
El 
St 
PI 
C\ 
Fi 
Ci 
Id 
SI 
T< 
Pc. 

Underground    conduits    

Transmission   system    

Distribution    system    

Dams,  canals  and  pipe  lines  

Power  plant  buildings   

Sub-station  buildin;:s   

General  office  buildings  

Shops  and  car  houses  

Stations  and  waiting  rooms  

Miscellaneous  buildings   

Docks  and  wharves  

Power  plant  equipment   

Substaion    equipment    

Shop  equipment   

Park  and  resort  property  

Cost  of  road  purclijised   

Injuries   and    damages    

Cars    

Freight  train  cars   

Steam    locomotives    

Electric   locomotives   

Electric  equipment  of  cars  

Other  rail  equinmont   

Miscellaneous  equipment   

Law    expenses    

'i'a  xes     

M  iscellaneous 

I n terest    

Stores  and  supplies  on  hand  for  use 
in  California  


Grand  total  

Average  per  mile  for  main  track 

Total,  "Road,"  I.  C.  C.  Accounts  1-34, 
inclusive     

Total,  "Equipment,"  I.  C.  C.  Ac- 
counts 35-39,   Inclusive  

Total,  ''General,"  I.  C.  C.  Accounts 
40-44,    inclusive   

Total,  non-operative  property  (not  in- 
cluded in  above  totals)  

Total,  operative  and  non-operative 
property    

Total  land,  operative  and  non-opera- 
tive     


Original 
Cost. 


Repro- 
duction 
Value. 


1521,896.00 
2,087,733.00 

1,119,198.00 

1,388,216.00 

647,599.00 

415,186.00 

1,229,149.00 

310,376.00 

358,445.00 

25,841.00 


1.680,704.00 
787,317.00 
83,231.00 


8,062.93 

14,125.00 

68,718  00 

845.00 

169, 249.00 

70.934.00 

58.710.00 

2,165.90 

600,736.84 


768,440.91 


98,7U.92 
7,295.42 

42,433.77 
237,180.22 
106,132.46 

49,713.46 
454,678.14 
779.127.20 

61,334.25 
168,066.75 


75,581.00 


1,710,896.89 


1,101,957. 

94,806. 

1,246,610, 

260,918. 

72,971. 

388,139. 

954,823. 


279,275.00 


$20,354,746. 
86,501. 

14,165.482. 

4,157,557. 

1.752,432. 

6.558,118. 

9,379,473. 
26,912,865. 


Cond. 
Per 
Cent. 


100 
100 


100 

1,119.198.00 

102 

1,415,981.00 

100 

647,599.00 

59 

245,632.00 

65 

804.306.00 

73 

226,217.00 

79 

284.474.00 

73 

18,965.00 

84 
78 


92 
78 
92 
79 
84 
79 
89 
79 
78 


8S 


78 
96 
91 
80 
80 
91 
5S 
76 
84 
76 


100 


75 


84 

73 

80 

78 

100 

100 

100 

100 

100 


85 


86 

76 
100 

96 
100 

88 


Present 
Value. 


1521.836.00 
2,087.733.00 


1,320,967.00 

610.767.00 

27,618.0a 


7.408.71 

11,008.00^ 

63,949.00 

671.00 

142,181.00 

55.908.0& 

52,381.00 

1,707.«7 

896.711.41 


622,238.61 


77,ie9.6a 
6,930.64 

S8,608.9S 
189.250.88 

84,478.43 

45,027.90 
241,020.00 
694,719.56 

61,406.7& 
128,422.1» 


75,581.0» 
*i,'285,'i67;7i 


2. 
808. 

75. 
977. 
260, 

72. 
388. 
954. 


760.6^ 
795.4& 
954.37 
380.96 
918.00 
971.00 
139.00 
823.00 


279.276.00 


117,314, 
73, 

12,132, 
3,150, 
1.752, 
6,327, 
9,379, 

23,641, 


213.30 

580.44 

457.17 
049.13 
432.00 
6S0.0O 
473.00 
893.30 
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CAIilFORNIA  RAHiBOAD  COMMISSION. 

IN  BE  ADDITIONAL  ^TRAIN  PARES/' 
[Decision  No.  2418;  Caae  No.  728.] 

Bates '•^  Railroads -- A.dditional    charges -- Boarding    trains    tcithoui 
purchasing  tickets. 

Common  carriers  have  the  legal  right  in  California  to  charge 
passengers  who  hoard  trains  without  providing  themselves  with  tickets 
in  case  they  have  had  opportunity  to  do  so,  an  excess  fare  or  something 
more  than  the  ticket  rates,  where  the  carriers  have  filed  with  the 
Commission,  in  accordance  with  §  14  of  the  Puhlic  Utilities  act,  a 
schedule  of  fares  and  regulations  providing  for  such  additional  charge, 
although  there  is  no  statute  expressly  authorizing  them  to  collect 
additional  train  fares  under  such  circumstances. 

Bates -^  Railroads -^  Collection  of  eocoess  fares  on  train  •^Benefit  to 
public. 

Excess  fares  or  train  rates  should  he  collected  from  passengers 
who,  without  reasonable  excuse,  board  trains  without  having  purchased 
tickets,  provided  carriers  have  the  right,  under  the  law,  to  collect  such 
excess  fares;  since  the  primary  object  of  charging  train  rates,  in  excess 
of  ticket  rates,  is  to  induce  passengers  to  purchase  tickets  so  as  to 
enable  conductors  to  have  time  to  devote  to  the  proper  and  safe  hand- 
ling of  their  trains. 

Bates -^Railroads -^Excess  train  fares  ^  Penalty , 

Train  fares,  in  excess  of  ticket  rates  collected  from  passengers 
not  provided  with  tickets  who  have  had  reasonable  opportunity  to 
purchase  them,  should  be  considered  a  penalty  and  retained  by  the 
carrier  rather  than  refunded  by  means  of  a  refund  check. 

B4Ues -^  Interurhan  railways  ^  Excess  train  fares. 

An  order  permitting  steam  railroads  to  charge  train  fares  in 
excess  of  ticket  rates  collected  from  passengers  not  provided  with 
tickets  who  have  had  reasonable  opportunity  to  purchase  them  was 
ma4e  inapplicable  to  electric  and  interurban  lines. 

[May  24,  1915.] 

Investigation  upon  the  Commission's  own  motion  of  the 
practice  of  railroads  with  reference  to  the  charging  and  collect- 
ing of  train  fares  or  fares  in  excess  of  ticket  rates  in  cases  where 
passengers  n^lect  to  avail  themselves  of  the  opportunities  pro- 
vided by  the  company  for  purchasing  tickets.  Carriers  author- 
ized to  collect  an  excess  fare  of  10  cents  on  amounts  up  to  $1.45 
and  approximately  10  per  cent  on  amounts  over  that  sum  up  to 
$5,  provided  that  no  excess  charge  be  made  if  passengers  are, 
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for  any  reason,  unable  to  purchase  tickets,  such  ruling  not  to 
apply  to  electric  and  interurban  lines. 

Appearances:'  George  D.  Squires  for  Southern  Pacific  Com- 
pany; E.  W.  Camp  for  the  Atchison,  Topeka,  &  Santa  Fe  Rail- 
way Company;  A.  S.  Halsted  for  San  Pedro,  Los  Angeles,  & 
Salt  Lake  Railroad  Company;  Allan  P.  Matthew  for  Western 
Pacific  Railway  Company;  D.  M.  Swobe  and  Clarence  M. 
Oddie  for  Western  Association  of  Short  Line  Railroads;  J.  J. 
Geary  for  Northwestern  Pacific  Railroad  Company. 

Loveland,  Commissioner:  This  case  was  brought  upon  the 
Commission's  own  motion  for  the  purpose  of  investigating  the 
practice  of  the  railroads  in  this  state,  hereinafter  referred  to  as 
the  carriers,  with  reference  to  the  charging  and  collecting  of 
"train  fares,"  t.  e.,  fares  in  excess  of  ticket  rates  in  cases  where 
passengers  neglect  to  avail  themselves  of  opportunities  provided 
by  such  carriers  to  purchase  tickets.  The  necessity  for  such  in- 
vestigation arose  from  the  various  complaints  received  by  the 
Commission  from  persons  from  whom  such  excess  rates  or  "train 
fares"  have  been  collected. 

The  matter  is  one  that  at  various  times  has  engaged  the  atten- 
tion of  the  l^islatures  and  commissions  of  many  of  the  states 
of  the  Union,  and  has  also  been  considered  and  passed  upon  by 
the  Interstate  Commerce  Commission.  It  has  also  been  the  sub- 
ject of  a  hearing  by  this  Commission  upon  complaint  against  the 
Northwestern  Pacific  Railroad  Companay  (see  opinions  and  or- 
ders of  the  Railroad  Commission  of  the  State  of  California,  vol- 
ume 2,  page  910,  case  333),  decided  May  14,  1913.  I  shall 
hereafter  refer  to  the  cases  in  which  the  Interstate  Commerce 
Commission  and  this  Commission  have  considered  this  matter. 

A  proper  consideration  of  the  subject-matter  of  this  proceed- 
ing will,  in  my  judgment,  require  the  analysis  of  and  answer  to 
four  questions,  as  follows: 

First,  Have  common  carriers  the  legal  right  to  charge  passen- 
gers who  board  trains  without  providing  themseh'es  with  tickets 
where  they  have  had  opportunity  to  purchase  tickets,  excess  fare, 
on  something  more  than  ticket  rates  ? 

Second,  if  it  is  found  that  they  have  such  legal  right,  is  it  to 
the  benefit  of  the  carriers  alone  or  to  both  the  carriers  and  the 
public  to  exercise  it? 
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Third,  When  "train  fares*'  are  so  collected,  should  the  excess 
be  regarded  as  a  penalty  to  be  paid  by  the  passengers  for  not 
purchasing  tickets  and  therefore  retained  by  the  carriers,  or 
sifould  a  refund  check  be  given  the  passengers  paying  the  excess, 
by  means  of  which  they  may  recover  the  excess  from  the  agent  of 
die  carriers  upon  presentation  of  the  refund  check  ? 

Fourth,  As  a  penalty  or  refund,  what  is  a  reasonable  excess 
for  carriers  to  chaise  ? 

I  shall  consider  these  questions  in  the  order  in  which  they  are 
mentioned : 

First:  As  to  the  legal  right  of  carriers  to  charge  passengers 
who  board  trains  without  providing  themselves  with  tickets 
where  they  have  had  the  opportunity  to  do  so  excess  fare,  or 
something  more  than  ticket  rates,  it  may  be  that  at  common  law 
carriers  did  not  have  this  right.  This  question  need  not  be  con- 
sidered in  this  case,  for  the  reason  that  there  is  no  doubt  as  to 
the  authority  of  legislatures  directly,  or  through  regulatory  bod- 
ies, to  confer  such  right.  Most  of  the  states  have,  by  statute  or 
by  orders  of  commissions,  conferred  upon  carriers  the  right  to 
diarge  and  collect  such  train  rates  or  excess  fares,  and  it  has 
been  held  repeatedly  by  the  courts  that  where  a  common  carrier 
provides  an  opportunity  for  passengers  to  purchase  tickets,  it  is 
not  ill^al  for  it  to  enforce  a  penalty  when  passengers  disregard 
such  opportunity.  Many  cases  in  which  the  courts  have  ruled 
as  to  the  reasonableness  of  such  a  provision  in  its  various  phases 
are  found  in  Hutchinson's  Law  of  Carriers,  8d  ed.  vol.  2,  §  1033, 
and  decisions  therein  cited.  In  reviewing  these  cases  Hutchin- 
son says:  *T!t  is  well  settled  that  a  regulation  or  by-law  of  the 
carrier  is  not  unreasonable  which  provides  that  when  such  tick- 
ets are  not  procured  before  the  commencement  of  the  journey, 
and  the  carrier  is  therefore  put  to  the  inconvenience  of  collect- 
ing from  the  passenger  his  fare  during  its  progress,  the  price  of 
the  carriage  shall  be  more  than  would  have  been  charged  for  the 
ticket,  and  that  upon  the  refusal  of  the  passenger  to  pay  the 
higher  fare,  not  extortionate  in  amount,  he  shall  be  ejected." 

The  subject  of  train  rates  has  been  before  the  Interstate  Com- 
merce Commission,  as  before  stated,  in  the  case  of  Sidman  v. 
Richmond  &  D.  E.  Co.  2  Inters.  Com.  Rep.  766,  3  I.  C.  C. 
Rep.  512.    In  that  decision  the  Commission  held  that  a  regula- 
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tion  imposing  a  penally  for  the  payment  of  fares  on  trains  was 
not  unjust  discrimination  under  the  law.  Five  adjudicated  cases 
and  two  text  writers  were  quoted  to  sustain  the  doctrine  of  the 
Commission's  decision.  These  citations  are  found  in  3  I.  C.  O. 
Rep.  518.  The  most  recent  case  in  which  it  is  held  that  the  col- 
lection of  train  rates  is  not  illegal  is  Kimbrell  v.  Louisville  & 
N".  R.  Co.  decided  by  the  supreme  court  of  Alabama  on  Decem- 
ber 17,  1914,  and  reported  in  —  Ala.  — ,  67  So.  586.  This  was 
an  action  for  damages  for  ejectment  of  plaintiff  from  a  train  of 
defendant.  It  appeared  that  plaintiff  had  refused  to  pay  an  ex- 
cess  fare  which  the  Railroad  Commission  of  Alabama  had  author- 
ized the  carriers  of  the  state  to  collect.  The  supreme  court  up- 
holds this  order  of  the  Railroad  Commission  authorizing  the  col- 
lection of  train  rates,  and  upheld  the  judgment  of  the  lower 
court  dismissing  the  complaint 

With  reference  to  the  right  of  the  carriers  in  this  state  to 
charge  excess  fare  where  tickets  are  not  purchased,  when  op- 
portunity has  been  offered,  and  of  the  Railroad  Commission  of 
the  State  of  California  to  legally  promulgate  such  a  ruling,  a 
review  of  the  laws  enacted  from  time  to  time  relating  to  this  sub- 
ject here  follows: 

Section  2189  of  the  Civil  Code  was  enacted  March  21,  1872, 
and  reads  as  follows: 

"A  passenger  upon  a  railroad  train  who  has  not  paid  his  fare 
before  entering  the  train,  if  he  has  been  afforded  an  opportunity 
to  do  so,  must,  upon  demand,  pay  10  per  oent  in  addition  to  the 
regular  rate.'' 

In  the  act  of  April  1,  1878,  entitled  "An  Act  to  Create  the 
Office  of  the  Commissioner  of  Transportation,"  the  legislature 
again  expressed  itself  fully  on  this  subject,  providing  in  chapter 
1,  §  15: 

"If  any  passenger  shall  neglect  to  procure  a  ticket  from  the 
ticket  office  of  the  company  at  the  station  where  he  shall  take 
passage,  having  an  opportunity  so  to  do,  it  shall  be  lawful  for 
the  company  to  demand  and  collect  from  him,  in  addition  to  the 
fare,  as  fixed  by  the  regular  tariff  of  such  company,  the  sum  of 
10  cents  (in  all  cases  where  such  fare  is  less  than  $1,  and  at  the 
rate  of  10  per  cent  on  all  fares  in  excess  of  $1)." 
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Chapter  S,  §  10,  of  this  act  also  provides  as  foUouve; 

''AH  other  acts  and  parts  of  acts  in  conflict  with  the  provisions 
of  this  act  are  hereby  repealed  so  far  as  thej  eonfliot  herewitL" 

It  is  mj  opinion  that  the  courts  will  regard  §  2189,  Oivil 
Code,  as  being  in  conflict  with  chapter  1,  §  15,  of  the  act  of  April 
1,  1878,  and  that,  therefore^  §  2189,  Civil  Code,  has  been  re- 
pealed by  virtue  of  the  repealing  clause  in  chapter  2,  §  10,  of 
the  act  of  April  1, 1878. 

Even  assuming,  however,  that  §  2189,  Civil  Code,  is  not  to  be 
viewed  as  being  in  conflict  with  the  act  of  April  1,  1878,  chapter 
1,  §  15  of  this  act  being  a  later  and  complete  expression  of  the 
l^slature  on  this  subject,  has  superseded  and  repealed  §  2189, 
Civil  Code. 

In  enacting  chapter  1,  §  16,  of  the  act  of  April  1,  1878,  the 
legislature  undertook  to  again  express  itself  fully  upon  the  sub* 
ject-matter  of  §  2189,  Oivil  Coda  The  later  statute  is  a  com- 
plete revision  of  the  subject-matter  of  the  flrst  statute,  and  must, 
therefore,  have  been  intended  by  the  legislature  to  be  the  sole 
expression  upon  this  question.  Accordingly,  chapter  1,  §  15,  of 
the  act  of  1878  must  have  superseded  and  must  be  substituted 
for  §  2189,  Civil  Code.  This  view  accords  with  a  principle 
frequently  announced  by  the  supreme  court  of  this  state.  Sacra- 
mento V.  Bird,  15  Cal.  294,  296: 

''It  is  true  the  law  does  not  favor  the  repeal  of  statutes  by 
implication,  but  it  is  not  true  that  a  statute,  without  negative 
words,  will  in  no  case  repeal  the  provisions  of  a  former  one,  un- 
less the  two  acts  are  directly  repugnant  and  inconsistent.  Every 
statute  must  be  considered  according  to  what  appears  to  have 
been  the  intention  of  the  legislature,  and  even  though  two  stat- 
utes relating  to  the  same  subject  be  not  in  terms  repugnant  or 
inconsistent,  if  the  later  statute  was  clearly  intended  to  prescribe 
the  only  rule  which  should  govern  in  the  case  provided  for,  it 
will  be  construed  as  repealing  the  original  act."  Mack  v.  Jastro, 
126  CaL  130,  132,  58  Pac  372: 

''While  it  is  true  that  repeals  by  implication  are  not  favored, 
whenever  it  becomes  apparent  that  a  later  statute  is  revisory  of 
the  entire  matter  of  an  earlier  statute,  and  is  designed  as  a  sub- 
stitute for  it,  the  later  statute  will  prevail,  and  the  earlier  statute 
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will  be  h^ljd  t6  Have  been  superseded,  even  though  there  be  found 
no'  ihconsistencies  or  repugnancies  between  the  two." 
.    To  the  same  effect  see:    State  v,  Oonkling,  19  Cal.  501,  512; 
Christy  v.  Sacramento  County,  39  Cal.  3,  10;  Re  Mitchell,  120 
Cal.  384,  387,  52  Pac.  799. 

I  am  of  the  opinion,  therefore,  that  the  act  of  April  1,  1878, 
has  repealed  §  2189,  Civil  Code. 

Chapter  1,  §  15,  of  the  act  of  April  1, 1878^  remained  in  effect 
until  the  passage  of  th^  Wright  act,  approved  March  20,  1909, 

•  §  43  of  which  expressly  repealed  the  act  of  April  1,  1878.  The 
repeal  of  the  act  of  April  1,  1878,  which  had  repealed  §  2189, 

.  Civil  Code,  did  not,  however,  have,  the  effect  of  reviving  §  2189, 
Civil  Code,  for  it  has  been  definitely  held  by  the  supreme  court 

.  of  this  state  in  PeOple  v.  Hunt,. 41  Cal  435,  439,  that  "the  re- 

.  peal  of  an  act  repealing  a  former  aict  doe$  not  revive  the  former 
act  npr  give  it  any  force  and  effect.  This  result  can  be  accom- 
plished only  by  the  re-enactment  of  the  former  act." 

It  is  my  opinion,  therefore,  that  at  the  present  time,  inasmudb 
as  both  §  2189,  Civil  Code,  and  chapter  1,  §  16,  of  the  act  of 
April  1,  1878,  have  both  been  repealed,  there  is  now  no  statute 
expressly  authorizing  carriers  to  collect  additional  train  fares 

.  from  parties  who  have  not  purchased  tickets  before  boarding  the 
train  after  having  an  oppbrtu^nity  to  do  so.     This  being  true, 

.how  are  carriers  given  the  right  to  impose  this  excess  charge? 
The  answer  is  found  in  the  Public  Utilities  act. 

If  the  carriers  have  filed  with  the  Commission,  in  accordance 
with  §  14  of  the  Public  Utilities  act,  a  schedule  of  fares  and 
regulatiouB,  which  makes  provision  for  the  collection  of  excess 
train  fares  upon  failure  to  purchase  a  ticket  before  boarding  the 
train,  where  facilities  for  such  purchase  were  available,  of  course 
they  have  the  right  to  make  this  collection.  The  carriers  of  this 
state  have  complied  with  the  requirements  of  §  14  of  the  Pub- 
lic Utilities  act  in  this  regard,  and  the  authority  to  collect  excess 
train  fares  results  from  this  fact  that  the  carriers  have  filed  with 
the  Commission  a  schedule  including  this  fare.  This  schedule,  of 
course,  can  at  any  time  be  altered  by  the  Commission,  so  that 
there  is  no  statute  now  in  force  which  will  in  any  way  restrict 
the  Commission  in  prescribing  such  regulations  as  it  deems  ex- 
pedient upon  the  question  of  the  collection  of  excess  train  fares. 
P.U.R.1915D. 
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Second:  Does  it  benefit  carriers  or  the  public  or  both,  to  ex- 
ercise the  right  of  chaxging  and  collecting  such  ^azcess  fares  i 

The  carriers  undertake  to  perform  a  certain  service  for  the 
public.  The  obligation  is  laid  upon  them  to  perform  that  service 
at  reasonable  rates/  and  regulatory  bodies,  state  and  Federal^ 
are  given  authority  to  see  that  such  obligation  is  properly  dis- 
charged; but,  there  is  a  higher  duty  than  that;  namely,  to  con- 
serve the  safety  of  the  public  while  serving  it.  The  primary 
object  of  charging  train  rates  in  excess  of  ticket  rates  is  to  in- 
duce passengers  to  purchase  tickets,  not,  as  is  thought  by  some^ 
to  insure  the  safety  of  the  revenue  to  the  carriers,  but  rather  to 
enable  conductors  to  quickly  attend  to  the  collection  of  tickets 
and  have  time  to  devote  to  the  proper  and  safe  handling  of  their 
trains.  I  have  ridden  extensively  on  railroad  trains  for  many 
vears,  but  I  must  confess  that  until  the  hearing  of  this  case  I 
had  but  a  faint  idea  of  the  nianifold  duties,  the  discharge  of 
which  is  incumbent  upon  passenger  conductors,  and  I  am  of  the 
opinion  that  the  public  generally  is  no  better  informed  than  I 
was. 

I  quote  from  the  testimony  of  a  conductor  of  thirty-two  years' 
railroad  experience,  twenty-eight  years  as  a  conductor: 

Mr.  Squires.  Mr.  Engwicht,  tell  us  what  your  duties  are  in 
running  a  passenger  train,  what  you  have  to  do  in  addition  to 
collecting  fares. 

A.  Well,  I  leave  here  of  an  evening,  and  my  duty  is  to  see 
that  my  brakemen — I  go  to  my  brakemen  and  see  that  they  are 
fit  to  go  out,  that  they  are  there  on  time,  thirty  minutes  before 
time ;  go  to  the  rear  end  and  see  that  my  markers  are  properly 
displayed,  go  to  the  front  end  and  see  that  the  engine  has  mark- 
ers properly  displayed,  receive  my  orders,  notify  the  Pullman 
man  what  stops  I  have  to  make  and  to  take  on  passengers,  and 
all  those  things.  I  leave  there,  and,  as  I  say,  when  we  start  to 
take  up  our  transportation  we  come  up  against  those  snags  in 
that  way  where  people  want  this  done  and  that  done.  I  have 
maybe  two  or  three  trains  to  meet  in  the  first  60  miles.  Also, 
the  engineer  will  slow  down,  the  signal  will  be  against  him,  and 
I  am  supposed  to  find  out  and  to  know  why  that  signal  is  down. 
I  have  to  make  a  detailed  account  at  the  end  of  my  trip  for  every 
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thirty  seconds  delay,  and  why,  and  segregate  it,  so  that  my  office 
and  my  work  and  everything  is  right  in  my  hands  there,  and  as 
I  told  you,  when  I  am  transacting  business  with  you  you  are 
apt  to  ask  me  some  question  or  other.  By  the  way,  I  believe 
your  Honor  asked  me  one  morning  something  in  regard  to  the 
dining  car  proposition,  if  you  remember  ? 

Commissioner  Loveland.    More  than  likely,  if  I  was  hungry. 

A.  Yes,  you  would,  and  while  I  am  talking  to  you  I  have  a 
dozen  other  things.  I  have  trains  to  meet  very  often,  and  maybe 
at  that  minute  ihej  are  whistling  for  the  station,  and  I  will  run 
out  and  run  out  quick  too,  and  lots  of  passengers  think  we  are  not 
treating  them  with  courtesy  we  should  when  we  get  up  and  leave 
them  in  a  minute  like  that. 

Mr.  Squires.  When  your  train  stops  you  have  to  get  off,  do 
vou  not? 

A.  Have  to  get  off  and  see  that  my  passengers  get  off,  start 
the  train  and  get  back  on  again,  and  into  the  same  routine  again. 
We  also  have  government  tests  made  by  us.  The  train  is  stopped 
by  some  government  man  to  see  whether  we  live  up  to  the  gov- 
ernment rule  of  the  block-system  proposition,  and  those  things, 
as  I  say  —  you  are  held  responsible  for  the  whole  business  from 
the  engineer  to  the  markers. 

Q.  And  of  course,  that  takes  up  a  large  portion  of  your  timet 

A.  Takes  up  all  of  your  time, — really  takes  up  all  of  your 
time. 

Q.  Out  of  all  the  fares  that  you  would  collect  on  an  ordinary 
train  running  between  San  Francisco  and  San  Luis  Obispo,  if 
25  per  cent  of  them  were  cash  fares,  would  it  so  interfere  with 
your  duties  that  you  would  be  obliged  to  have  an  assistant? 

A.  Yes,  sir,  I  could  not  do  it;  it  would  be  utterly  impossible. 

Q.  That  is,  it  is  only  from  the  fact  that  a  cash  fare  is  occa- 
sionally presented  that  you  are  able  to  get  away  with  it  at  all  t 

A.  To  get  away  with  it  at  all,  yes,  sir. 

Other  testimony,  given  by  conductors  of  long  experience  was 
equally  interesting  and  pointed,  going  to  establish  the  fact  that 
as  little  time  as  possible  should  be  required  of  conductors  in  col- 
lecting fares,  and  I  shall  refer  to  such  testimony  later  in  this 
opinion,  when  commenting  upon  the  difference  in  the  character 
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of  the  service  required  in  collectiBg  tickets  as  agai[xcst  collecting 
fares.  I  believe  the  testimony  in  this  case  amph>  justifies  my 
finding  that  excess  fares,  or  train  rates,  should  be  coUoeted  from 
passengers  boarding  trains  without  tickets,  without  Te^j^onable 
ezcases  for  not  having  purchased  same,  provided  that  tsarriers 
have  the  right,  under  the  law,  to  collect  such  excess. 

This  brings  me  to  the  consideration  of  the  third  question, 
namely,  when  ^^train  fares''  in  excess  of  ticket  rates  are' col- ^ 
lected  from  passengers  not  provided  with  tickets,  who  have  had 
leasonable  opportunity  to  purchase  same,  should  such  excess  be 
considered  a  penalty  and  retained  by  the  carrier,  or  refunded  by 
means  of  a  refund  check  to  the  passengers  f  In  answer  to  this 
question  I  find  as  a  fact,  that  the  excess  should  be  considered  a 
penalty,  and  should  be  retained  by  the  carriers,  and  my  reasons 
for  this  finding  are  as  follows: 

Keeping  in  mind  the  manifold  duties  devolving  upon  con- 
ductors,  and  the  real  necessity,  in  the  interest  of  public  safety, 
for  putting  just  as  little  extra  work  upon  them  as  possible,  I 
will  now  consider  whether  more  passengers  will  board  trains 
without  tickets  if  assured  of  a  refund  than  will  if  the  excess  is 
retained  by  carriers  as  a  penalty.  It  seems  to  me  reasonable  to 
assume,  on  general  principles,  that  if  passengers  know  that  they 
are  to  get  any  excess  they  may  have  to  pay  for  not  having  tickets, 
refunded,  they  will  not  be  as  particular  about  buying  tickets; 
and  that  was  testified  to  as  a  fact  by  several  witnesses  in  this 
case. 

Case  338,  supra,  was  decided  May  14,  1913.  In  the  decision 
in  that  case  the  Northwestern  Pacific  Railroad  Company  was 
ordered  to  publish  and  put  into  eflFect  the  refund  system  on  por- 
tions of  its  lines,  other  than  within  commutation  limits  on  trains 
operated  by  electric  motive  power.  The  general  passenger  and 
ticket  agent  of  that  road  testified  in  the  present  hearing  that  as 
a  result  of  establishing  the  refund  system  the  number  of  pas- 
sengers boarding  trains  at  agency  stations  without  tickets  in- 
creased 21  per  cent  after  allowing  for  the  average  increase  due 
to  the  increase  in  travel  generally.  Other  witnesses  testified 
that  their  experience  convinced  them  that  passengers  were  much 
more  liable  to  board  trains  without  tickets  under  the  refund  sysr 
tern  as  compared  with  the  penalty  system* 
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Another  fatter  of  importance  is  the  time  consumed  and  the 
expense  t;i>^^  carriers  incidental  to  the  refund  system.  It  is  prob- 
ably trw&.that  the  expense  connected  with  refunding  excess  fare, 
comproi^icmding  as  it  does  the  time  of  the  conductor  in  making 
the  .check,  of  the  agent  in  cashing  it  and  making  returns  therefor, 
postage,  etc.,  would  mean  an  expense  to  the  carriers  of  at  least 
half,  and  possibly  more  than  half,  of  the  amount  collected  as  ex- 
•  ^ess  and  refunded. 

There  is  one  thing  more  which  was  developed  by  the  testimony 
in  this  case  which  I  regard  as  worthy  of  mention  in  the  consider- 
ation of  the  matter  generally.  The  conductors  who  testified  in 
the  hearing  of  this  case  all  laid  particular  stress  upon  the  dan- 
ger which  inured  to  conductors  by  having  in  their  possession  the 
rather  large  sums  of  money  necessary  to  make  change  where 
many  passengers  paid  ^'train  fares."  He  explained  that  if  a 
train  stopped,  for  any  cause,  it  was  the  conductors'  duty  to  im- 
mediately leave  the  train  and  ascertain  the  cause,  and  that  to 
do  this  it  was  frequently  necessary  to  walk  the  length  of  the 
train,  and  that  when  such  supervision  was  necessary  in  the  night- 
time there  was  grave  danger  of  their  being  slugged  and  robbed, 
particularly  if  it  were  known  that  they  carried  any  considerable 
amount  of  money  on  their  persons. 

In  view  of  all  these  circumstances  it  seems  evident  to  me  that 
carriers  are  justified  in  taking  reasonable  steps  to  induce  pas- 
sengers to  purchase  tickets,  not  alone  in  their  own  interests,  but 
in  the  interest  and  for  the  safety  of  the  public,  particularly  in 
view  of  the  fact  that  the  testimony  in  this  case  shows  the  reas- 
onable manner  in  which  the  carriers  handle  the  subject. 

Testimony  was  offered  by  witnesses  connected  with  the  man- 
agement of  different  roads,  to  the  effect  that  conductors  were 
always  instructed  to  accept  any  reasonable  excuses  from  passen- 
gers who  had  boarded  the  train  without  tickets,  such  excuses  be- 
ing that  the  depot  was  closed,  or  the  agent  away  from  the  ticket 
window  checking  baggage,  or  the  fact  that  so  many  people  were 
waiting  to  buy  tickets  that  the  agent  could  not  wait  upon  them 
all,  etc.,  in  fact,  any  reasonable  excMi  e,  and  to  only  collect  train 
rates  when  it  was  clearly  apparent  that  the  passengers  could 

have  purchased  tickets  but  did  not  do  so. 
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In  preparing  for  the  hearing  of  the  case  at  bar  the  OommiBsion 
made  an  extended  investigation  into  the  question  of  ''train 
fares,"  which  investigation  disclosed  the  fact  that  in  several  of 
the  states  in  which  the  refund  system  was  heretofore  in  effect 
that  system  has  been  discontinued  and  the  penalty  system  now  is 
in  operation,  and  that  there  are  now  sixteen  states  in  which  the 
excess  is  refunded  and  twenty-six  states  in  which  it  is  retained 
by  the  carriers. 

Finally,  I  quote  from  a  decision  rendered  by  the  Railroad 
Commission  of  the  state  of  Colorado,  December  11,  1914,  en- 
titled "In  the  Matter  of  an  Investigation  and  Hearing,  on  Motion 
of  the  Commission,  of  the  Rules  and  Practice  of  Charging  Ex- 
cess Passenger  Fares  and  the  Subject  of  Refunding  the  Same  on 
the  Part  of  the  Following  Common  Carriers,'^  as  follows : 

"The  hearing  before  the  Commission  was  quite  general  and 
exhaustive,  and,  from  the  evidence  produced,  the  Commission 
is  of  the  opinion  that  one  system  should  be  adopted  throughout 
the  state  6f  Colorado.  The  Commission  also  finds  that  it  would 
be  to  the  best  interests  of  the  different  commtJn  carriers  and  the 
general  public  that  a  small  uniform  excess  cash  fare  be  charged. 
This  would  induce  the  general  traveling  public  to  purchase  tickets 
on  boarding  trains,  and,  in  this  way,  better  enable  the  common 
carriers  to  check  and  ascertain  the  exact  number  of  passengers 
carried  and  the  exact  earnings  of  the  companies  in  carrying 
passengers.  The  Commission  believes  that  this  practice  will 
have  a  tendency  to  allow  the  companies  to  collect  fares  from  all 
persons  whom  they  carry  and  will  give  them  a  better  check  on 
the  same.  The  Commission  is  also  of  the  opinion  that,  in  order 
to  accomplish  this  object,  it  is  better  that  no  cash  fares  be  re- 
funded.    .     .     •" 

Having  found  that  an  excess  or  train  rate  should  be  charged, 
and  that  it  should  be  in  the  nature  of  a  penalty,  and  retained  by 
the  carriers,  I  will  now  consider  the  fourth  question  involved  in 
this  matter ;  namely,  what  amount  should  be  charged  ?  This  is  a 
matter  of  opinion  in  support  of  which  I  cannot  give  the  weight 
of  much  testimony,  but  from  the  investigation,  made  by  the  Com- 
mission prior  to  this  hearing  in  California,  and  of  the  practice  in 
other  states,  I  find  as  a  fact  tliat  the  following  train  rates  which 
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are  now  and  have  for  years  been  in  effect  in  this  state,  are 
sonable: 

Where  the  one-way  ticsket  fare  is  $0.10  to  $1.45,  an  ( 
charge  of  10  cexrts  should  be  added. 

Where  the  one-way  ticket  fare  is  $1.50  to  $1.95,  an  ( 
charge  of  15  cents  should  be  added. 

Where  the  one-way  ticket  fare  is  $2  to  $2.45,  an  ezoees 
charge  of  20  cents  should  be  added. 

Where  the  one-way  ticket  fare  is  $2.50  to  $2.95,  an  excess 
charge  of  25  cents  should  be  added. 

Where  the  one-way  ticket  fare  is  $3  to  $3.45,  an  excess 
charge  of  30  cents  should  be  added. 

Where  the  one-way  ticket  fare  is  $3.50  to  $3.95,  an  excess 
charge  of  35  cents  should  be  added. 

Where  the  one-way  ticket  fare  is  $4  to  $4.45,  an  excess 
charge  of  40  cents  should  be  added. 

Where  the  one-way  ticket  fare  is  $4.50  to  $4.95,  an  excess 
charge  of  45  cents  should  be  added. 

Where  the  one-way  ticket  fare  is  $5  and  over,  an  excess 
charge  of  50  cents  should  be  added. 
Provided,  however,  that  where  passengers  board  trains  at  non- 
agency  stations,  or  where  for  any  reason  for  which  they  are  not 
responsible  they  are  unable  to  purchase  tickets,  no  excess  fare 
will  be  charged;  and,  provided  further,  that  all  passengers  may 
have  the  privilege  of  purchasing  tickets  at  the  first  station  where 
tickets  are  sold  at  which  the  train  stops,  in  which  case  the  excess 
scale  herein  provided  shall  not  apply.  If,  however,  the  ordinary 
time  during  which  the  train  stops  is  not  sufficient  for  the  pas- 
senger to  alight  from  the  train,  procure  his  ticket,  and  board  the 
train  again,  it  is  not  incumbent  upon  the  carriers  to  -have  the 
train  wait  for  him  to  purchase  his  ticket  and  return. 

I  further  find  as  a  fact  that  where  common  carriers  accord 
half-fare  rates  to  children  between  the  ages  of  five  and  twelve 
years,  one  half  of  the  excess  fare  provided  above  may  be  added  in 
cases  where  such  children  are  not  provided  with  tickets  where 
facility  to  purchase  same  was  available. 

It  is  my  opinion,  therefore,  as  to  the  whole  case,  first,  that 
under  the  law  of  the  state  of  California  this  Commission  has  the 
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over  ticket  rates^  to  passengers  not  holding  tickets  having  had 
the  opportunity  to  purchase  tickets.  Second,  I  find  as  a  fact  that 
it  is  to  the  interest  of  the  public  as  ^ell  as  to  the  interest  of  the 
carriers  that  such  train  rates,  or  excess  fare,  should  be  charged 
and  collected,  and  that  the  excess  so  collected  as  train  rates  should 
be  considered  a  penalty  and  retained  by  the  carriers.  I  further 
find  as  a  fact  that  the  scale  of  train  rates,  or  excess  charges,  men- 
tioned above,  is  just  and  reasonable. 

Note. — ^An  ordei  in  accordance  with  the  above  opiaion  was  issued 
which  provided  that  it  should  apply  to  common  carriers  operating 
steam  railways  within  the  state  of  California^  and  should  not  apply 
to  any  interurban  or  suburban  electric  street  railways  within  the 
jurisdiction  of  the  Commission,  nor  to  such  railways  when  operated 
by  a  steam  railway. 


FliORIDA  SUPREME  COURT. 

STATE  EX  EEL.  EAILROAD  COMMISSION-ERS 

V. 

FLORIDA  EAST  COAST  RAILWAY  COMPANY. 
(—  Fla.  — ,  68  So.  729.) 

'Procedure '^NoUce  of  Kearing -^  Amendment  to  Com^m^ission  rule. 

Where  a  railroad  company  has  had  ample  opportunity  to  be 
heard  on  amendments  to  a  rule,  it  cannot  justly  complain  that  the 
notice  given  of  the  hearing  did  not  strictly  comply  with  the  statute. 

Constitutional  law '^  Due  process '^  Bate-mahing  power. 

In  conferring  upon  the  Railroad  Commissioners  authority  to 
make  reasonable  and  just  rates  to  be  charged  by  railroad  common  car- 
riers for  intrastate  transportation,  instead  of  merely  conferring  upon 
the  Commissioners  authority  to  supervise  and  r^^late  such  rates  as 
may  initially  be  fixed  by  the  carrier,  the  legislature  does  not  invade 
the  constitutional  right  of  "acquiring,  possessing,  and  protecting  prop- 
erty/' Bor  deprive  anyone  of  "property  without  due  process  c^  law." 

ConstitutiiAuU  laW'-^MaJcing  of  rates  as  regulation* 

In  making  rates  the  Commissioners  do  not  assume  the  manage- 
ment and  control  of  the  property  or  business  of  the  common  carrier, 
but  by  making  lawful  rates  they  supervise  and  regulate  the  rendering 
of  the  public  senrice  "for  the  correction  of  abuses  and  to  prevent  un- 

Headnotes  by  the  Co>uiiT. 
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just   discriminatioa  and  excessive   charges/'  as   contemplated  by  the 
state  Constitution. 

Evidence  —  Burden  of  proof  —  Invalidity  of  CommisHon  rules^ 

Where,  under  the  statute,  a  rule  duly  promulgated  by  the  Rail- 
road Commission  is  prima  facie  reasonable  and  just,  the  burden  is 
upon  the  carrier  to  clearly  show  by  convincing  evidence  that  the  rule 
is  invalid  as  applied  to  it. 

Gonatitutional  law -^Invasion  of  property  rights '^  Bates  regulation 
rule* 

Rule  19  of  the  Railroad  Commission  rules  is  a  general  regula- 
tion fixing  the  relation  and  apportionment  of  existing  rates  for  intra- 
state freight  transportation  over  two  or  more  distinct  railroads.  The 
general  application  of  such  rule  to  the  respondent's  intrastate  btisi- 
ness  is  not  shown  to  unlawfully  invade  the  respondent's  property  rights. 
If  the  application  of  the  rule  proves  unlawful  in  whole  or  in  part,  a 
remedy  by  appropriate  procedure  exists.  It  is  not  shown  that  nich 
rule  will  result  in  unlawful  discriminations  with  reference  to  or  aa 
affected  by  Federal  regulations  of  interstate  commerce. 

[April  20,  1916;  Rehearing  denied  June  7,  1915.] 

Mandamus  by  the  State,  on  the  relation  of  the  Railroad  Com- 
missioners, against  the  Florida  East  Coast  Railway  Company. 
Peremptory  writ  awarded. 

Appearances:  F.  M.  Hudson  for  relators;  Alex  St.  Clair 
Abrams  for  respondent. 

Whitfield,  J.,  delivered  the  opinion  of  the  court :  Mandamus 
proceedings  were  instituted  here  to  enforce  observance  by  the 
respondent  of  the  following  rule  of  the  Railroad  Commissioners : 

"19.  On  intrastate  shipments  of  freight  not  governed  by  rule 
1,  which  shall  pass  over  the  whole  or  portions  of  two  or  more 
roads  not  under  the  same  control,  the  maximum  rate  charged 
shall  be,  in  the  case  of  shipments  so  passing  over  two  such  roads, 
not  greater  than  the  sum  of  the  local  rates  on  such  freights,  less 
10  per  cent,  for  the  distance  hauled  over  each  road,  and,  in  the 
case  of  shipments  so  passing  over  three  or  more  such  roads,  not 
greater  than  the  sum  of  the  local  rates  on  such  freights,  less  20 
per  cent,  for  the  distance  hauled  over  each  road.  The  total  rate 
thus  ascertained  on  such  freights  from  the  point  of  shipment  to 
the  point  of  destination  shall  be  divided  in  such  proportion  be- 
tween the  railroads  over  which  such  freights  pass  as  to 
give  to  each  railroad  interested  in  the  shipment  its  local  rate,  less 
10  per  cent  in  the  case  of  shipments  over  two  roads,  and  less 
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20  per  cent  in  the  case  of  shipments  over  three  or  more  roads, 
for  the  distance  snch  shipment  is  hauled,  conditioned  upon  the 
initial  line  delivering  the  traffic  to  the  delivering  line  at  its 
nearest  junctional  point. 

^'Nothing  in  this  rule  shall  be  construed  to  prevent  the  total 
of  any  joint  rate  made  under  this  rule  from  being  divided  in  such 
proportion  between  the  roads  interested  in  the  same  as  they  may 
agree  upon,  but  a  failure  to  so  agree  between  the  roads  interested 
shall  in  no  way  affect  the  total  joint  rate  to  be  charged  and  col- 
lected on,  or  work  delay  in  the  transportation  of,  such  freight, 
or  be  a  subject  of  appeal  to  the  Commission  by  the  roads  at  in- 
terest." 

The  return  of  the  respondent,  in  effect,  avers  that  the  rule 
operates  to  discriminate  against  shippers  located  on  its  line,  in 
that  shipments  from  other  lines  would  have  a  lower  rate  over 
respondent's  line  than  shipments  from  and  to  points  on  respond- 
ent's line  would  have;  that  the  enforcement  of  the  rule  would 
be  imjjist,  unreasonable,  and  oppressive  in  that  it  would  greatly 
reduce  the  entire  receipts  of  the  carrier  below  the  already  un- 
remunerative  point,  particulars  being  given;  that  the  present 
rates  are  reasonable  and  just  to  the  shippers,  but  do  not,  in  fact, 
afford  a  reasonable  compensation  for  the  services  rendered,  and 
the  enforcement  of  the  rule  against  respondent  will  deprive  it 
of  just  comp^isation  for  the  services  rendered,  and  violate  its 
property  rights  under  the  organic  law.  A  demurrer  to  the  re- 
turn was  overruled.  State  ex  rel.  Bailroad  Comrs.  v.  Florida 
East  Coast  B.  Co.  65  Fla.  424,  62  So.  591. 

Issue  having  been  joined  on  the  answer  to  the  alternative  writ, 
and  the  rule  being  by  statute  deemed  to  be  prima  facie  reasonable 
and  just,  the  burden  is  upon  the  respondent  to  sustain  by  clear 
and  convincing  evidence  its  averments  of  fact  to  show  that  the 
application  of  rule  19  to  the  business  of  the  respondent  will  cause 
unjust  discrimination,  and  will  violate  property  rights  protected 
by  the  state  and  Federal  Constitutions.  See  State  ex  roL  Bail- 
road  Comrs.  V.  Louisville  &  N.  B.  Co.  62  Fla.  816,  57  So.  176. 

A  proffered  amendment  of  the  answer  or  return  to  the  alterna- 
tive writ  sets  up  that,  though  notice  was  given  as  preliminary 
to  an  amendment  of  rule  19  relating  to  joint  rates,  in  particulars 

that  are  material  here,  such  notice  was  not  in  compliance  with 
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the  mandatory  requirement  of  the  statute.  The  asserted  defect 
in  the  notice  given  is  that  it  did  not  state  the  division  of  the  joint 
rate. 

The  statute  provides  that  *T)efore  applying  joint  rates  to 
Toads  not  under  joint  management  and  control,  the  Commis- 
sioners shall  give  thirty  days'  notice  to  the  owners,  operators,  or 
lessees  of  said  road,  of  the  joint  rate  contemplated,  and  of  its 
divisions  of  the  same,  and  give  hearings  to  roads  desiring  to 
object  to  said  rates." 

The  alternative  writ  alleges  that  on  June  10,  1912,  the  "Kail- 
road  Conmiissioners  gave  due  and  lawful  notice  in  writing  to 
all  railroads  and  railroad  companies  doing  intrastate  business 
in  the  state  of  Florida  that  they  would  on  the  17th  day  of  July, 
1912,  take  under  consideration  the  matter  of  certain  proposed 
Amendments  to  the  said  rule  19 ;"  that  on  July  17,  1912,  at  the 
hearing  in  Tallahassee,  "upon  motion  of  the  Florida  East  Coast 
Railway  Company  and  other  carriers  represented  at  said  hear- 
ing, it  was  ordered  that  the  time  for  considering  and  acting 
upon  this  matter  be  extended  for  thirty  days,  so  as  to  enable  the 
said  Florida  East  Coast  Bailroad  Company  and  the  other  car- 
riers who  might  so  elect  to  prepare  and  file  such  further  sta- 
tistical information  as  they  might  deem  necessary  to  properly 
sustain  their  several  defenses." 

The  return  of  the  respondent  "admits  that  there  was  a  hear- 
ing on  said  proposed  amendment  to  said  rule  19  at  Tallahassee, 
Florida,  on  the  I7th  day  of  July,  1912,  as  set  forth  in  the  .  .  . 
alternative  writ,"  and  "says  that  it  did  not  put  said  rule  19  in 
force  because  this  respondent  says  that  said  rule,  as  amended, 
was  unjust,  unreasonable,  and  beyond  the  powers  of  the  Rail- 
road Commissioners  of  Florida  to  make,'  for  the  .  .  .  reasons" 
that  in  its  operation  the  rule  would  compel  discriminations  and 
violate  property  rights  secured  by  the  state  and  Federal  Con- 
stitutions. 

The  following  provision  appears  in  rule  19  as  originally  adopt- 
ed, and  also  as  amended  pursuant  to  the  notice  referred  to : 

"Nothing  in  this  rule  shall  be  construed  to  prevent  the  total 
of  any  joint  rate  made  under  this  rule  from  being  divided  in 
such  proportions  between  the  roads  interested  in  the  same  as 
they  may  agree  upon,  but  a  failure  to  so  agree  between  the  roadi 
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interested  shall  in  no  way  affect  the  total  joint  rate  to  be  charged 
and  collected  on  or  work  delay  in  the  transportation  of  such 
freight,  or  be  a  subject  of  appeal  to  the  Commission  by  the  roads 
at  interest." 

As  the  amendment  considered  and  adopted  pursuant  to  the 
notice  given  makes  no  change  in  the  rule  as  to  divisions  of  the 
joint  rates  covered  by  the  rule,  and  as  the  respondent  had  ample 
opportunity  to  be  heard  on  the  amendments  to  the  rule  that  were 
proposed  and  adopted  after  full  hearing,  it  cannot  now  com- 
plain that  the  notice  given  to  it  did  not  state  the  divisions  of  the 
jobit  rate,  merely  because  the  statute  requires  that  feature  to 
be  contained  in  the  notice  given  of  a  contemplated  exercise  of  the 
express  power  "to  make  reasonable  and  just  joint  rates." 

The  Constitution  of  Florida  ordains  that  "the  legislature  is 
invested  with  full  power  to  pass  laws  for  the  correction  of  abuses, 
and  to  prevent  unjust  discrimination  and  excessive  charges  by 
persons  and  corporations  engaged  as  common  carriers  in  trans- 
porting persons  and  property,  or  performing  other  services  of  a 
public  nature."    Section  30,  art.  16,  Const. 

In  conferring  upon  the  Railroad  Commissioners  authority  to 
make  reasonable  and  just  rates  to  be  charged  by  railroad  com- 
mon carriers  for  intrastate  transportation,  instead  of  merely  con- 
ferring upon  the  Commissioners  authority  to  supervise  and  regu- 
late such  rates  as  may  initially  be  fixed  by  the  carrier,  the 
legislature  does  not  invade  the  constitutional  right  of  "acquir- 
ing, possessing,  and  protecting  property,"  nor  deprive  any  one 
of  "property  without  due  process  of  law."  The  burden  of  law- 
ful regulation  is  assumed  by  the  carrier  in  engaging  in  the  public 
service  of  a  conunon  carrier.  State  ex  reL  Railroad  Comrs.  v. 
Florida  East  Coast  R.  Co.  67  Fla.  622,  49  So.  48. 

A  common  carrier  corporation  devotes  its  property  to  the  pub- 
lic service,  subject  to  charter  and  franchise  conditions  and  re- 
quirements and  to  the  obligations  growing  out  of  the  nature  of 
the  business  undertaken,  including  the  duty  to  observe  lawful 
governmental  regulations  designed  to  correct  and  prevent  abuses, 
unjust  discriminations,  and  excessive  charges,  and  to  secure 
safety,  convenience,  and  fairness  to  the  public  to  be  served.  Gov- 
ernmental power  to  regulate  public  service  does  not  include  the 
absolute  control  of  property  that  is  incident  to  ownership.     The 
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right  and  duty  of  the  state  to  supervise  and  regulate  intrastate 
common  carrier  service  in  the  interest  of  the  public  do  not  author- 
ize an  invasion  of  the  domain  of  Federal  authority  or  arbitrary 
action  that  unlawfully  impairs  contract  rights,  or  violates  the 
property  rights,  or  supersedes  the  privileges  of  ownership  of 
those  whose  property  is  used  in  rendering  the  public  service. 
Georgia  K.  &  Bkg.  Co.  v.  Smith,  128  U.  S.  174,  text  179,  32  L. 
ed.  377,  380,  9  Sup.  Ot.  Kep.  47. 

In  making  rates  the  Commissioners  do  not  assume  the  man- 
agement and  control  of  the  property  or  business  of  the  common 
carrier,  but  by  making  lawful  rates  they  supervise  and  regulate 
the  rendering  of  the  public  service  "for  the  correction  of  abuses 
and  to  prevent  unjust  discrimination  and  excessive  charges'*  as 
contemplated  by  the  state  Constitution.  The  statute  expressly 
requires  that  the  rates  made  by  the  Commissioners  shall  be  rea- 
sonable and  just,  and,  if  the  carriers  were  permitted  to  initiate 
rates,  they  would  likewise  have  to  be  reasonable  and  just ;  there- 
fore, as  only  reasonable  and  just  rates  may  be  lawfully  prescribed 
or  lawfully  charged,  even  if  not  prescribed,  the  carrier  cannot 
justly  complain  because  the  rates  are  initially  made  by  a  gov- 
ernmental agency,  since  no  more  than  just  and  reasonable  rates 
are  lawful  under  any  circumstances,  the  burden  of  lawful  regu- 
lation is  assumed  by  engaging  in  the  public  service,  and  the 
rates  fixed  by  the  governmental  agency  are  subject  to  judicial 
review  in  so  far  as  they  affect  rights  secured  by  law.  See  Louis- 
ville &  N.  R  Co.  V.  Garrett,  281  U.  S.  298,  68  L.  ed.  229,  34 
Sup.  Ot.  Kep.  48. 

The  testimony  in  the  case  taken  by  consent  is  filed  for  the 
consideration  of  the  court  under  the  issues  made  by  the  plead- 
ings. On  the  pleadings  and  under  the  statute  making  the  rule 
prima  facie  reasonable  and  just,  the  burden  is  upon  the  respond- 
ent carrier  to  clearly  show  by  convincing  evidence  that  the 
application  of  rule  19  to  its  intrastate  freight  transportation 
business  would  result  in  unlawful  discrimination  of  which  the 
carrier  may  complain,  or  would  deprive  the  respondent  of  sub- 
stantial property  rights  in  violation  of  organic  law.  At  the  out- 
set it  may  be  stated  that  there  is  no  satisfactory  showing  that 
any  unjust  or  unlawful  discrimination  of  which  the  carrier  may 
complain  will  inevitably  result  from  the  enforcement  of  the  rule 
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against  the  respondent.  See  Interstate  Commerce  Commission 
V.  Chicago,  R.  I.  &  P.  R.  Co.  218  U.  S.  88,  text  109,  64  L.  ed. 
946,  957,  30  Sup.  Ct  Eep.  651. 

Should  the  practical  operation  of  the  rule  cause  unlawful  dis- 
crimination as  to  localities,  or  as  to  commodities,  or  otherwise, 
the  law  affords  adequate  remedies  to  those  injured  thereby.  It 
may  be  that  the  absolute  and  uniform  terms  of  the  rule  will, 
because  of  peculiar  conditions,  result  in  unlawful  or  unjust  dis- 
criminations in  some  practical  applications,  and  such  instances 
may  be  few  or  many;  but  the  Railroad  Commissioners  or  the 
courts  may  remedy  any  unlawful  operation  of  the  rule  where 
substantial  rights  are  thereby  injured.  The  Constitution  ex- 
pressly provides  that  tmjust  discriminations  shall  be  prevented, 
and  abuses  corrected,  in  the  rendering  of  service  of  a  public 
nature  in  this  state.  When  duly  and  fairly  tested  by  experi- 
ment and  experience,  the  defects  in  the  rule,  if  any,  may  be 
remedied  in  due  course  of  law  at  the  instance  of  anyone  having 
rights  in  the  premii^es. 

Rule  19  is  a  general  regulation  fixing  the  relation  and  appor- 
tionment of  existing  rates  for  intrastate  freight  transportation 
over  two  or  more  distinct  railroads.  Its  purpose  is  to  give  ship- 
pers as  near  as  may  be  the  benefit  of  similar  rates  for  intrastate 
freight  transportation  between  points  in  the  state  that  are  ap- 
proximately or  practically  the  same  distance  apart,  whether  such 
points  are  on  the  same  or  on  different  lines  of  railroad.  Every 
entire  transportation  requires  a  haul  from  point  of  origin  to 
point  of  destination,  with  a  terminal  service  at  each  end.  While 
a  transportation  of  freight  by  two  or  more  connecting  carriers 
between  the  termini  requires  a  transfer  to  each  connecting  car- 
rier, it  requires  only  two  terminal  services, — one  by  the  initial 
45arrier  and  one  by  the  final  carrier. 

As  the  terminal  service  at  each  end  of  a  complete  transporta- 
tion is  ordinarily  a  substantial  element  in  the  cost  of  the  receipt, 
transportation,  and  delivery  of  freight,  the  elimination  of  one 
terminal  service  by  each  carrier  and  the  substitution  of  a  mere 
transfer  service  at  the  connecting  point  should  ordinarily  reduce 
the  cost  of  transportation  to  each  carrier,  thereby  enabling  the 
entire  joint  transportation  service  to  be  performed  for  at  least 
some  appreciable  amount  less  than  two  separate  transportations 
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with  four  terminal  services  would  cost.  If  a  shipment  is  made 
to  an  intermediate  point,  and  then  reshipped  to  destination,  two 
local  transportation  charges  would  be  exacted ;  and,  as  the  charge 
is  greater  in  proportion  for  a  shorter  distance  than  for  a  longer 
one,  a  charge  of  the  local  rate  for  each  of  the  separate  hauls  be- 
tween the  termini  would  most  probably  be  greater  than  for  a 
single  haul  for  the  entire  distance.  While  a  long  haul  between 
termini  may  be  more  profitable  to  one  carrier  even  with  a  lesser 
rate  in  proportion  to  the  greater  distance,  yet  a  carrier  may  not 
reach  both  points,  and  in  order  to  give  approximately  similar 
rates  between  points  on  two  different  lines  of  railroad  as  are 
given  between  points  that  are  both  on  one  railroad,  but  practically 
the  same  distance  apart,  each  carrier  should,  in  view  of  the  sub- 
stitution of  a  mere  transfer  service  for  one  terminal  service,  and 
for  the  general  purpose  of  equalizing  rates  between  points  in  the 
state,  the  same  distance  apart,  yield  something  from  its  local  rate, 
so  that  the  entire  charge  will  be  approximately  the  same  for  the 
same  distance  in  the  state,  whether  the  point  of  origin  and  the 
point  of  destination  are  on  the  same  line  of  railroad  or  not. 
See  Seaboard  Air  Line  K.  Co.  v.  State,  203  TJ.  S.  261,  51  L.  ed. 
175,  27  Sup.  Ct  Eep.  109.  It  may  be  that  the  difference  be- 
tween the  cost  of  a  mere  transfer  to  or  from  connecting  carrier 
and  the  cost  of  one  terminal  service  is  not  so  great  as  the  reduc- 
tion from  local  rates  required  by  the  rule ;  but,  in  order  to  at- 
tain a  degree  of  equality  in  rates  to  the  different  sections  of  the 
state,  each  carrier  should  make  a  reasonable  reduction  in  its  local 
rate  for  a  portion  of  a  continuous  freight  transportation  that  re- 
quires not  more  than  one  terminal  service  on  its  line.  If  the 
uniform  reduction  of  rates  required  by  the  rule  is  unjust  and 
unlawful  as  an  entirety,  the  carrier  has  the  means  of  demonstrat- 
ing it;  and,  when  such  demonstration  is  made,  appropriate  re- 
lief is  a  matter  of  right.  Allen  v.  St.  Louis,  L  M.  &  S,  E.  Co. 
230  U.  S.  653,  57  L.  ed.  1625,  33  Sup.  Ct.  Rep.  1030.  But  no 
such  demonstration  appears  in  this  case.  Atlantic  Coast  Line  R. 
Co.  V.  Florida,  203  U.  S.  256,  51  L.  ed.  174,  27  Sup.  Ct.  Eep. 
108.  If  the  rule  operates  unjustly  in  particular  instances,  owing 
to  peculiar  circumstances,  there  is  a  remedy  afforded  by  due 
course  of  law.  It  does  not  appear  that  because  of  rule  19  a 
joint  rate  for  a  given  distance  over  two  lines  will  be  less  than  a 
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single  rate  for  a  like  distance  over  one  line.  Each  carrier  has  a 
higher  mileage  rate  for  its  share  of  the  joint  haul  than  it  would 
have  for  one  haul  the  entire  distance. 

The  burden  of  the  respondent's  contention  is  not  that  the  re- 
duction prescribed  by  rule  19  is  too  great,  but  that  no  reduction 
at  all  should  be  required  of  it,  upon  the  theory  that,  under  the 
peculiar  circumstances  affecting  its  business,  any  reduction  of 
rates  whatever  put  upon  the  respondent  by  the  rule  is  illegal, 
because  it  would  unlawfully  invade  its  property  rights.  The 
circumstances  affecting  the  respondent's  business  may  be  pe- 
culiar and  entitled  to  consideration  appropriate  thereto.  Florida 
East  Coast  R  Co.  v.  United  States,  234  U.  S.  167,  58  L.  ed. 
1267,  34  Sup.  Ct.  Rep.  867.  But,  in  view  of  the  purpose  of  the 
rule  and  the  duty  of  the  respondent  to  aid  in  equalizing  ra.tes, 
it  would  require  a  clear  and  definite  showing  that  the  order 
would  inevitably  invade  respondent's  property  rights,  in  viola- 
tion of  the  Constitution,  before  the  courts  will  relieve  it  entirely 
of  the  duty  to  observe  the  rule  which  by  statute  is  deemed  to 
be  prima  facie  reasonable  and  just.  No  such  clear  and  specific 
showing  has  been  made  in  this  case.  This  being  the  definite 
conclusion  reached,  it  is  not  necessary  to  discuss  the  character 
or  the  probative  force  and  legal  effect  of  the  evidence  produced 
in  support  of  the  averments  of  the  answer,  to  the  effect  that  an 
enforcement  of  the  rule  will  so  deplete  respondent's  earnings  as 
to  unlawfully  invade  its  property  rights. 

The  evidence  does  not  show  the  cost  of  the  respondent's  en- 
tire intrastate  traffic  to  which  the  rule  applies,  or  the  receipts 
from  such  traffic,  or  the  cost  of  and  receipts  from  its  entire 
intrastate  business,  or  the  proper  apportionment  of  and  the  fair 
value  of  the  property  used  in  rendering  its  intrastate  service. 
See  K"orthern  P.  E.  Co.  v.  North  Dakota,  236  U.  S.  585,  59  L, 
ed.  — ,  L.R.A.  — ,  P.U.R.1915C,  277,  36  Sup.  Ct  Eep.  429,  de- 
cided March  8,  1915.  .  See  also  Minnesota  Eate  Cases  (Simpson 
V.  Shepard,  230  TI.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Kep.  729;  Atlantic  Coast  Line  R  Co.  v. 
Florida,  203  U.  S.  256,  51  L.  ed.  174,  27  Sup.  Ct.  Eep.  108. 

CoDMnon  carrier  rate  regulations  are  required  to  be  reason- 
able with  reference  to  the  entire  traffic  affected  by  the  rates,  the 
carrier  being  entitled  to  a  fair  compensation  for  services  ren- 
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dered,  and  the  public  having  a  right  to  reasonably  adequate  8erv«- 
ice  without  unjust  discriminations  or  excessive  charges.  Gen> 
eral  uniformity  of  existing  rates  between  localities  in  the  state 
being  the  purpose  of  rule  19,  if  the  attainment  of  such  uni- 
formity discloses  unreasonableness  in  the  respondent's  rates^  the 
remedy  by  appropriate  procedure  exists.  See  Northern  P.  K. 
Co.  V.  North  Dakota,  216  U.  S.  579,  64  L.  ed.  624,  30  Sup.  Ot 
Bep.  423.  There  is  nothing  in  the  evidence  to  indicate  that  the 
operation  of  rule  19  will  result  in  unlawful  discriminations  in 
localities  or  otherwise  with  reference  to  or  as  aflfected  by  regu- 
lations of  interstate  commerce. 

A  peremptory  writ  will  be  awarded. 

Taylor,  Ch.  J.,  and  Shackleford,  Cockrell,  and  Ellis,  J  J.,  eon- 
<5ur. 


FLORIDA  SUPRBMB  COURT. 

STATE  EX  BEL.  BAILEOAD  COMMISSIONEBS 

v. 

ELOEIDA  EAST  COAST  BAILWAY  COMPANY. 

t—  Fla.  — ,  68  So.  727.] 

IBvidence '^  Sufjlciency -^  Reasonahleneaa  of  order  of  Railroad  Com* 
mission. 

The  evidence  does  not  siiBtain  aa  averment  that  the  order  of  the 
Railroad  Ck)mmiB8ioner8  sought  to  be  enforced  by  mandamus  was 
made  arbitrarily  and  without  any  evidence  to  support  it. 

JEvidenfse  <^  Burden  of  proof  ^^  Reasonableness  of  order  of  Railroad 
Commission, 

It  is  incumbent  upon  the  carrier  to  clearly  show  by  convincing 
evidence  that  the  service  requi  ed  in  the  entire  traffic  to  which  an 
order  of  the  Railroad  Commission  applies  would,  under  the  order,  be 
rendered  without  just  compt^nsation,  by  showing  the  cost  of  respondent's 
entire  intrastate  service,  to  which  the  order  applies,  the  receipts  there- 
from, the  value  of  the  property  properly  apportioned  to  and  devoted  to 
such  intrastate  traffic,  and  the  practical  effect  of  applying  the  order. 

Evidence -^  Order  of  Railroad  Com^mission -^  Presumption  of  validity 
—  Mandamus. 

Where  a  respondent  railroad  company  avers  the  illegality  of 
an  order  of  the  Railroad  Commission  forbidding  special  charges  for  the 
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transportation  of  passengerB  over  river  bridges,  and  does  not  present 
eWdenoe  on  which  the  court  may  adjudicate  the  legality  of  the  order, 
the  prima  facie  legal  character  of  the  order  stands,  making  it  enforce- 
able by  mandamus. 

[April  20,  1915;  Rehearing  denied  June  7,  1915.] 

Mandamus  by  the  State,  on  the  relation  of  the  Eaibroad  Oom- 
misaioners,  against  the  Florida  East  Coast  Bailway  Company. 
Ordered  that  peremptory  writ  issue. 

Appearances:  F.  M.  Hudson  for  relators;  Alex  St.  Clair 
Abrams  for  respondent. 

Whitfield,  J.,  delivered  the  opinion  of  the  court:  This  pro- 
ceeding was  brought  to  enforce  an  order,  No.  357,  of  the  State 
Eailroad  Commissioners,  which  in  effect  requires  the  respondent 
to  cease  charging  extra  compensation  for  the  transportation  of 
intrastate  passengers  over  the  carrier's  bridges  across  the  St. 
Johns  river  at  Jacksonville  and  at  Palatka,  Florida;  the  order 
being  made  upon  the  theory  that  the  extra  charge  is  unreason- 
able and  unjustly  discriminatory.  The  return  to  the  alternative 
writ  averred  that  the  order  was  made  "arbitrarily  and  without 
any  evidence,^'  and  "without  one  word  of  evidence  •  •  • 
tending  to  show  that  the  charges  made  over  the  bridges  .  •  . 
were  unjust  and  unreasonable.'*  The  return  also  stated  facts 
tending  to  show  that  the  special  charges  complained  of  were  not 
unreasonable  or  unjustly  discriminatory,  and  that  the  enforce- 
ment of  the  order  forbidding  the  special  charges  would  deny  to 
the  respondent  its  property  rights  under  the  Constitution.  A 
demurrer  to  the  return,  in  effect,  admitted  the  averments  of 
facts  contained  in  the  return,  and  the  demurrer  was  overruled. 
State  ex  rel.  Eailroad  Comrs.  v.  Florida  East  Coast  E.  Co.  64 
Fla.  112,  59  So.  385. 

Subsequently  replications  to  the  return  were  filed,  making 
more  specific  the  allegations  contained  in  the  alternative  vnrit, 
and  taking  issue  on  the  material  averments  of  the  respondent's 
return.  Eejoinders  seeking  to  justify  the  charges  were  filed,  in 
which  it  is  also  averred :  "That  since  the  institution  of  the  man- 
damus proceedings  herein,  and  since  the  filing  of  the  return,  this 
respondent  has  readjusted  its  passenger  rates  along  the  entire 

line  of  road,  and  reduced  the  special  charge  of  15  cents  over  the 
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Jacksonville  bridge,  as  well  as  the  charge  over  the  PalatEa  bridge 
of  20  c<mts,  to  6  cents,  applicable  to  all  passengers  without  any 
discrimination  whatever." 

Issue  was  taken  on  the  rejoinders,  and  testimony  was  taken 
by  consent  proceedings,  and  the  cause  is  now  presented  for  final 
disposition  on  the  pleadings  and  the  evidence. 

In  order  to  avoid  the  enforcement  of  the  order  of  the  Railroad 
Commissioners,  the  burden  is  upon  the  respondent  to  show  by 
clear  and  convincing  evidence  that  the  order  sought  to  be  enforced 
was,  in  fact,  as  alleged,  made  arbitrarily  and  without  any  evi- 
dence  whatever  to  support  it,  or  that  the  order  will  in  ita 
practical  operation  be  violative  of  the  respondent's  property 
rights  under  the  state  and  Federal  Constitutions. 

The  only  testimony  in  support  of  the  averment  that  the  order 
was  made  without  any  evidence  whatever  to  support  it  is  the 
following  by  the  respondent's  counsel :  "At  no  time  was  I  ever 
advised  or  informed  of  any  testimony  being  brought  before  the 
Commissioners  to  sustain  the  citation  to  the  company  to  appear 
before  it  and  show  cause  why  the  order  should  not  be  issued. 
If  there  was  any  testimony  taken  before  the  Commission,  it  was 
taken  in  my  absence,  and  I  was  the  sole  attorney  for  the  Florida 
East  Coast  Railway  in  that  proceeding,  and  never  was  given  any 
opportunity  to  cross-examine  any  witness  or  to  rebut  any  tes- 
timony upon  which  that  order  was  based.'* 

It  does  not  appear  that  the  counsel  who  testified  was  at  all 
the  hearings  on  the  subject,  and  the  Commissioners  may  have 
had  documentary  evidence  before  them  that  was  accessible  to 
the  respondent,  which  was  not  fully  met  by  the  respondent's 
showing  adverse  to  the  order  then  under  consideration.  Besides 
this,  there  is  apparently  a  discrimination  as  to  the  special  bridge 
charge  which  the  Commissioners  may  have  regarded  as  unjust, 
in  that  a  special  charge  is  not,  in  fact,  made  as  to  freight  or  as 
to  all  passengers  transported  over  the  bridge. 

The  evidence  above  quoted  does  not  of  itself  sustain  the  aver- 
ment that  the  order  was  made  without  consideration  of  any 
evidentiary  matters  to  support  it;  and,  in  the  absence  of  ad- 
mission by  demurrer  or  otherwise,  or  of  a  clear  and  definite 
evidentiary  showing  to  the  contrary,  it  will  be  presumed  that 

the  order  was  made  upon  investigation  and  a  due  considera* 
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tion  of  substantial  and  pertinent  evidence  as  a  legal  predicate 
for  the  oflScial  action  taken.  Until  the  contrary  appears  by 
admissions  or  proofs,  it  will  be  presumed  that  in  making  an  order 
or  regulation,  the  Railroad  Commissioners  acted  not  arbitrarily, 
but  upon  full  hearing,  or  after  giving  all  interested  parties  a 
reasonable  opportunity  to  be  heard,  and  upon  appropriate  evi- 
-dence  duly  considered  and  properly  applied.  State  ex  rel.  Rail- 
road Comrs.  V.  Florida  East  Coast  R.  Co.  supra;  State  ex  rel. 
Railroad  Comrs.  v.  Louisville  &  N.  R.  Co.  62  Fla.  316,  57  So. 
175 ;  State  ex  rel.  Railroad  Comrs.  v.  Louisville  &  N.  R.  Co.  63 
Fla.  274,  57  So.  673 ;  State  ex  rel.  Railroad  Comrs.  v.  Atlantic 
€oast  Line  R.  Co.  64  Fla.  469,  60  So.  186. 

It  is  incumbent  upon  the  carrier  to  clearly  show  by  convincing 
evidence  that  the  service  required  in  the  entire  traffic  to  which 
the  order  applies  would,  under  the  order,  be  rendered  without 
just  compensation,  by  showing  the  cost  of  respondent's  entire 
intrastate  passenger  service,  the  receipts  therefrom,  the  value  of 
the  property  properly  apportioned  to  and  devoted  to  intrastate 
traffic,  and  the  practical  effect  of  applying  the  order.  See  Nor- 
folk &  W.  R.  Co.  V.  Conley,  236  U.  S.  605,  59  L.  ed.  — ;  P.U.R. 
1915C,  293,  85  Sup.  Ct.  Rep.  437 ;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418.  While  the  road  of 
the  carrier  in  this  case  is  located  entirely  within  this  state,  and 
does  business  of  a  local  or  intrastate  nature,  it  also  transports 
passengers  and  freight  in  continuous  transit  from  or  to  other 
states  and  foreign  countries. 

The  respondent  has  not  shown  the  cost  of  doing  its  intrastate 
passenger  business,  or  the  receipts  from  such  business,  or  the 
eost  of  its  entire  intrastate  business,  or  the  receipts  from  such 
business,  or  the  value  of  the  property  properly  apportioned  to 
and  devoted  to  such  intrastate  business.  See  Minnesota  Rate 
Cases  (Simpson  v.  Shepard),  230  U.  S.  852,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct  Rep.  729;  St  Louis  &  S.  F. 
E.  Co.  V.  Gill,  156  U.  S.  649,  text  665,  39  L.  ed.  667,  573,  16 
£up.  Ct  Rep.  484.  In  the  absence  of  necessary  evidence,  this 
■court  cannot  now  determine  whether,  as  averred,  the  enforcement 
•of  the  order  and  the  discontinuance  of  the  special  charges  for 
transportation  of  passengers  over  the  bridges  will  so  deprive  the 
respondent  of  reasonable  compensation  for  the  service  rendered 
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as  to  unlawfully  invade  its  property  ri^ts.  Conceding  that 
extra  expenses  are  incurred  in  maintaining  and  in  operating  the 
bridges^  this  alone  does  not  show  the  order  to  be  illegal  when 
the  receipts  and  expenses  of  the  entire  traffic  to  which  the  order 
applies  and  the  value  of  the  property  used  in  rendering  the  intra- 
state service  are  not  shown.  If  these  evidentiary  matters  essen- 
tial for  consideration  in  determining  the  question  presented  are 
difficult  to  produce,  that  does  not  excuse  the  nonproduction  of 
theuL  Northern  P.  K.  Co.  v.  North  Dakota,  236  U.  S.  585,  59 
L.  ed.  — -,  P.  U.  E.  1915C,  277,  35  Sup.  Ct.  Rep.  429.  The 
respondent  has  better  knowledge,  information,  and  facilities  for 
procuring  the  necessary  data  than  anyone  else;  and,  in  order  to 
establish  the  defense  it  has  asserted  here,  such  essential  eviden- 
tiary matters  must  be  duly  produced.  On  the  showing  made 
transportation  of  passengers  over  the  bridges  mentioned  may  not 
be  regarded  as  a  distinct  and  divisible  portion  of  the  respondent's 
business  or  of  the  service  it  renders,  so  that  the  expense  of  such 
traffic  and  the  receipts  therefrom  may  be  considered  apart  for 
respondent's  other  intrastate  passenger  traffic.  See  State  ex  rel. 
Railroad  Comrs.  v.  Atlantic  Coast  Line  R  Co.  64  Fla.  469,  60 
So.  186.  If  it  should  be  so  considered,  there  is  no  definite  evi- 
dence as  to  receipts  and  expenses  of  such  special  service,  or  of 
the  value  of  the  property  used  in  rendering  the  special  service, 
either  as  an  entirety  or  as  to  the  intrastate  business  alone  in  so 
far  as  the  order  is  applicable  to  it  The  expense  of  maintaining 
and  operating  the  bridges  should  be  borne  in  proper  proportions 
by  every  character  of  business  done  or  service  rendered  in  their 
use.  One  class  of  traffic  cannot  lawfully  be  required  to  bear  more 
than  its  proper  share  of  the  expense.  Northern  P.  R.  Co.  v. 
North  Dakota,  supra.  There  is  evidence  as  to  receipts  from  the 
special  bridge  charges  and  as  to  the  expense  of  maintaining  and 
operating  the  bridges,  and  that  the  special  charge  of  5  cents  is 
made  for  all  passengers  transported  over  the  Jacksonville  bridge, 
except  those  who  pay  an  arbitrary  round-trip  rate  to  Mayport 
and  other  resorts  on  the  Atlantic  coast;  hut  it  does  not  appear 
that  the  respondent's  freight  rates  include  a  special  charge  for 
the  bridge  service.  This  evidence  is  not  sufficient  to  clearly  show 
unreasonableness  in  the  order  forbidding  the  special  charge  to 
be  made,  the  order  being  prima  facie  reasonable  and  just  and 
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the  burden  being  upon  the  respondent  to  show  that  it  is  so  unrea- 
sonable as  to  be  illegal. 

The  special  charge  over  the  Palatka  bridge  has  not  been  justi- 
fied by  the  requisite  proof  as  to  its  reasonableness  and  freedom 
from  unjust  discrimination;  it  appearing  that  a  special  charge 
is  made  only  as  to  south-bound  passengers  over  the  bridge,  and 
not  as  to  north-bound  passengers  from  Palatka  or  to  freight.  See 
Alabama  &  V.  E.  Co.  v.  Mississippi  E.  Commission,  203  TJ.  S. 
496,  51  L.  ed.  289,  27  Sup.  Ct.  Kep.  163.  The  Palatka  bridge 
is  on  a  branch  line, — ^not  on  the  main  line, — ^but  no  proper  evi- 
dence is  adduced  to  l^ally  show  the  invalidity  of  the  order  re* 
qmrjTig  the  social  charge  to  be  discontinued.  See  St.  Louis  & 
S.  F.  K.  Co.  V.  GiU,  156  U.  S.  649,  39  L.  ed.  667,  15  Sup  Ct. 
Eep.  484;  Wood  v.  Vandalia  R.  Co.  231  U.  S.  1,  68  L.  ed.  97, 
34  Sup.  Ct  Rep.  7 ;  Minnesota  Bate  Cases  (Simpson  v.  Shepard) 
230  II.  S.  862,  67  L.  ed.  1511,  49  L.R.A.(KS.)  1161,  33  Sup. 
Gt  Eep.  729 ;  Missouri  Bate  Cases  (Knott  v.  Chicago,  B.  &  Q. 
E.  Co.)  280  U.  S.  474,  67  L.  ed.  1671,  38  Sup.  Ct  Eep.  976; 
Southern  P.  Co.  v.  Campbell,  230  TJ.  S.  637,  text  549,  57  L.  ed. 
1610, 1623,  33  Sup.  Ct  Eep.  1027. 

As  the  respondent  has  not  presented  evidence  on  which  the 
court  may  adjudicate  the  reasonableness  of  the  order,  its  prima 
facie  character  stands,  making  it  enforceable  by  mandamus.  It 
is  therefore  not  necessary  to  consider  any  other  questions. 

A  peremptory  writ  will  issue. 

Taylor,  Ch.  J.,  and  Shackleford  and  Cockrell,  JJ.,  concur. 
Ellis,  J.,  takes  no  part 


iiiiiiNois  supbjqme:  court. 

STATE  PUBLIC  UTILITIES  COMMISSION 

V. 

MONAECH  BBFEIGEEATING  COMPANY. 

[No.  9912.] 

(— .  lU.  — ,  108  N.  B.  716.) 

PwMlo  uMKMea  —  Cold  etortige  plant  as, 

A  company  operating  a  plant  equipped  and  used  to  produce  and 
furnish  cold  storage  for  fruit,  vegetable,  and  dairy  products,  and  de- 
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voted  to  the  full  limit  of  its  capacity  to  reoeiving,  storing,  and  pre> 
serving  such  merchandise  for  all  who  see  fit  to  use  it,  is  a  public 
utility  within  the  Illinois  Public  Utility  act  (Laws  1913,  p.  460). 

l^blic  utility  ^  Construction  of  statute  ^  Cold-storage  plant. 

The  Illinois  Public  Utility  act  will  not  be  oonstmed  to  exclude 
public  storage  plants,  for  the  storing  and  preserving  of  fruit,  yegetable, 
and  dairy  products,  from  the  jurisdiction  of  the  Commission,  on  the 
ground  that  §  10  of  the  act  provides  that  the  term  "warehouses"  as 
used  in  the  act  should  include  elevators  or  storehouses  where  "grain 
it  stored  for  a  compensation,  whether  the  property  stored  be  kept 
separate  or  not,"  where  such  a  construction  would  render  meaningless 
other  clauses  of  that  section,  providing,  among  other  things,  that  the 
term  "public  utility"  when  used  in  the  act  means  and  includes  all 
persons  of  whatsoever  kind  who  own^  control,  operate,  or  manage  any 
plant,  equipment,  or  property  for  the  storage  or  warehousing  of  goods, 
and  that  the  term  "transportation  of  property"  include  any  service  in 
connection  with  refrigeration,  icing,  storage,  and  handling  of  the  prop- 
erty transported. 

€}rder  —  To  file  schedule  —  Construction  —  Fixing  rates. 

The  Commission,  by  merely  issuing  an  order  requiring  a  public 
utility  to  file  its  schedule  of  rates  and  charges,  does  not  in  any  way 
fix  the  rates  to  be  charged  by  the  public  utility,  although  such  ordor 
may  be  preliminary  to  an  order  fixing  rates. 

Bates  —  Bower  of  Commission  -^  Delegation  hy  legislature. 

The  legislature  has  delegated  to  the  Commission  the  power  to 
fix  rates  by  article  4,  §  33,  of  the  Illinois  statute  (Laws  1913,  p.  460), 
which  provides  that  every  public  utility  shall  file  its  sdiedule  of  rates 
and  all  rules,  regulations,  privileges,  and  contracts  that  in  any  man- 
ner  affect  the  rates  charged  or  to  be  charged  for  any  service,  that  the 
rates  shall  not  without  the  consent  of  the  Conmiission  exceed  the  rates 
in  effect  on  July  1,  1913,  and  that  nothing  in  the  section  should  prevent 
the  Commission  from  approving  or  fixing  rates  or  other  charges  or 
classification  from  time  to  time  in  excess  of  or  less  than  those  shown 
by  the  schedule. 

StatutC'^Validity— Title  — Matters  not  expressed  in. 

The  Illinois  Public  Utility  act  (Laws  1913,  p.  490)  does  not,  by 
defining  certain  words  and  terms  as  therein  used,  explaining  their  mean- 
ing as  eniployed  in  the  act,  include  matters  not  embraced  in  its  title, 
"An  Act  to  Provide  for  the  Regulation  of  Public  Utilities." 

Statute  —  Validity  —  Construction  —  Creating  public  utilities. 

The  Illinois  Public  Utility  act  does  not  define  or  create  busi- 
nesses or  industries,  public  utilities  that  were  not  recognized  as  such 
before  the  act  was  passed,  but  merely  designates  the  classes  of  public 
utilities  that  are  to  be  held  embraced  within  the  meaning  of  the  act 
and  subject  to  the  meaning  of  its  provision. 

[April  22,  1916.] 

AppBAii  by  the  Monarch  Refrigerating  Company  from  an 
order  of  the  Circuit  Court  affirming  an  order  of  the  Commission 
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finding  such  company  to  be  a  pnblic  utility,  and  requiring  it  to 
file  with  the  Commiflsion  and  keep  open  for  public  inspection 
a  schedule  showing  all  rates  and  other  charges  and  classifications 
for  service  performed  by  it  in  connection  with  its  intrastate 
business.    A£5rmed* 

Appearances:  Mancha  Bruggemeyer  for  appellant;  Everett 
Jennings  (Timothy  F.  Mullen  and  Greorge  M.  Morgan,  of  coun- 
sel) for  appellee. 

Craig,  J.,  delivered  the  opinion  of  the  court:  This  is  an  ap- 
peal from  an  order  of  the  circuit  court  of  Sangamon  county  af- 
firming the  order  of  the  State  Public  Utilities  Commission  find- 
ing that  appellant  is  a  public  utility  within  the  meaning  of  and 
subject  to  the  provisions  of  an  act  providing  for  the  regulation 
of  public  utilities,  approved  June  30,  1913  (Laws  of  1913,  p. 
460),  and  requiring  appellant  to  file  with  the  Commission  and 
keep  open  for  public  inspection  a  schedule  showing  all  rates 
and  other  charges  and  classifications  for  services  performed  by 
it  in  connection  with  its  intrastate  business,  as  provided  by  ar- 
ticle 4  of  the  act,  and  particularly  by  §§  33  and  34  of  said  ar- 
ticle, and  a  certain  ruling  of  the  Public  Utilities  Commission 
known  as  "Conference  Ruling  No.  12,"  made  July  2,  1914. 
No  copy  of  Conference  Kuling  No.  12  is  contained  in  the  rec- 
ord, and  the  reasonableness  of  such  ruling  is  not  before  us. 

Appellant's  contention  is:  (1)  That  the  Public  Utilities 
Conmiission  erred  in  assuming  appellant's  business  is  a  public 
utility,  and  hence  subject  to  regulation  under  the  act  creating 
said  Commission;  (2)  that  the  act  nowhere  by  reasonable  in- 
tendment includes  appellant's  said  business,  and  that  the  leg- 
islature did  not  grant  said  Commission  the  power  to  enter  the 
order  complained  of;  (3)  that  such  powers  as  the  Commission 
has  under  the  said  act  of  1913,  relating  to  public  utilities,  are 
limited  to  fixing  rates,  reasonable  in  their  nature,  applicable  to 
all  who  fall  into  the  same  class,  which  principle  is  wholly 
ignored  in  said  order,  and  therefore  it  is  unreasonable,  if  not 
unlawful,  and  the  circuit  court  erred  in  afiirming  the  same; 
(4)  that  the  act  of  June  30,  1913,  is  invalid,  as  to  appellant's 
said  business,  for  the  reason  that  it  attempts  to  define,  as  well 
as  regulate,  without  disclosing  said  intention  in  the  title  of  the 
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act,  in  violation  of  the  Constitution*  The  decision  of  these 
questions  necessarily  depends  upon  the  nature  of  the  business 
conducted  by  appellant  and  the  construction  that  is  to  be  given 
to  the  various  provisions  of  the  act  in  question. 

It  appears,  from  the  testimony  of  the  secretary  of  appellant 
given  before  the  Commission,  that  the  Monarch  Befrigerating 
Company  is  a  corporation  organized  under  the  laws  of  Illinois, 
doing  a  general  warehouse  business  in  the  city  of  Chicago.  It 
has  operated  for  about  twenty  years  a  plant  equipped  and  used 
to  produce  and  furnish  cold  storage  for  fruits,  vegetables,  and 
food  and  dairy  products,  such  as  poultry,  eggs,  cheese,  butter, 
etc.,  which  it  receives  and  stores  for  persons  residing  in  this 
state  and  also  for  shippers  and  producers  of  Iowa,  Wisconsin, 
and  other  states.  The  goods  stored  are  subject  eithei*  to  the 
order  of  the  persons  by  whom  they  are  stored  or  to  such  other 
persons  as  may  be  designated  by  them,  the  return  or  redelivery 
of  the  goods  stored  being  made  wholly  within  the  state  of  Illi- 
nois. Its  plant  covers  several  acres  of  ground  and  has  a  capacity 
for  about  4,600  carloads  of  goods.  It  is  divided  into  several 
parts  or  departments,  with  rooms  in  which  different  degrees  of 
temperature  are  maintained  in  order  to  accommodate  the  re- 
quirements of  the  various  food  products  consigned  to  it  for 
storage.  All  goods  are  stored  subject  to  the  order  of  the  owner. 
The  ownership  of  the  goods  often  changes  after  they  are  stored, 
and  sometimes  changes  even  in  the  course  of  transit  to  the  city 
of  Chicago,  so  that  appellant  has  no  means  of  knowing  what  dis- 
position will  ultimately  be  made  of  the  goods,  or  their  final  des- 
tination, at  the  time  they  are  stored  with  it. 

As  we  understand  the  record,  the  business  of  appellant  con- 
sists largely,  if  not  entirely,  of  receiving  and  storing  in  its  ware- 
houses the  several  food  products  above  mentioned  until  such 
time  as  there  shall  be  a  demand  for  the  same  on  the  market, 
so  that,  in  a  sense,  the  goods  are  often  in  transit  while  in  the 
possession  of  appellant.  It  is  also  apparent  from  the  record 
and  our  common  knowledge  of  such  matters  that  the  goods  which 
are  stored  and  handled  by  appellant  are  what  is  known  as  per- 
ishable, and  that  storage  plants  similar  to  that  (inducted  by 
appellant  are  indispensable  to  the  proper  handling  and  shipment 
of  such  commodities  as  the  business  of  the  country  is  now  con* 
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^acted.  Afi  appellant  at  present  conducts  its  business,  each 
transaction  is  a  matter  of  private  agreement  between  the  parties, 
the  rate  charged  being  pretty  well  established  by  custom  and 
practice  and  based  upon  the  character  of  the  services  rendered 
and  the  requirements  of  the  different  commodities  left  with  it 
for  storage,  those  requiring  a  lower  degree  of  temperature  be- 
ing required  to  pay  a  higher  rate  of  storage.  There  is  also  a 
difference  in  the  charges,  according  to  the  quantity  of  goods  in 
each  consignment  and  the  season. 

Section  10  of  the  act  in  question  provides,  in  part,  as  fol- 
lows: 

"The  term  'public  utility,'  when  used  in  this  act,  means  and 
includes  every  corporation,  company,  association,  joint-stock  com- 
pany or  association,  firm,  partnership,  or  individual,  their  les- 
sees, trustees,  or  receivers  appointed  by  any  court  whatsoever 
(except,  however,  such  public  utilities  as  are  or  may  hereafter 
be  owned  or  operated  by  any  municipality),  that  now  or  here- 
after: (a)  May  own,  control,  operate,  or  manage,  within  the 
state,  directly  or  indirectly  for  public  use,  any  plant,  equipment, 
or  property  used  or  to  be  used  for  or  in  connection  with  the 
transportation  of  persons  or  property  or  the  transmission  of  tele- 
graph or  telephone  messages  between  points  within  this  state; 
or  for  the  production,  storage,  transmission,  sale,  delivery,  or 
furnishing  of  heat,  cold,  light,  power,  electricity,  or  water;  or 
for  the  conveyance  of  oil  or  gas  by  pipe  line ;  or  for  the  storage 
or  warehousing  of  goods ;  or  for  the  conduct  of  the  business  of 
a  wharfinger;  or  that  (b)  may  own  or  control  any  franchise, 
license,  permit,  or  right  to  engage  in  any  such  business." 

It  is  further  provided  in  §  10  that  "the  term  'warehouse,' 
when  used  in  this  act,  includes  all  elevators  or  storehouses  where 
grain  is  stored  for  a  compensation,  whether  the  property  stored 
be  kept  separate  or  not," 

And  that  "the  term  'transportation  of  property,'  when  used 
in  this  act,  includes  any  service  in  connection  with  the  receipt, 
carriage,  delivery,  elevation,  transfer  in  transit,  ventilation,  re- 
frigeration, icing,  storage,  and  handling  of  the  property  trans- 
ported." 

Laws  of  1913,  pp.  465-467. 

That  the  legislature  has  the  power  to  control  and  regulate 
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businesses  of  the  character  of  that  conducted  by  appellant  can- 
not be  seriously  questioned.  By  §  1  of  article  13  of  the  Con- 
stitution of  this  state  it  is  provided  that  "All  elevators  or  store- 
houses where  grain  or  other  property  is  stored  for  a  compensa- 
tion, whether  the  property  stored  be  kept  separate  or  not,  are 
declared  to  be  public  warehouses." 

In  Hannah  v.  People,  198  111.  77,  64  N.  E.  776,  we  pointed 
out  that  the  framers  of  the  Constitution  deemed  the  adequate 
protection  for  the  producers  and  shippers  of  grain  and  other 
commodities  from  the  wrongs,  frauds,  and  impositions  that  might 
be  practised  upon  them  by  those  engaged  in  the  business  of  pro- 
viding storage  for  their  products,  of  such  importance  that  the 
same  was  made  a  matter  of  a  special  constitutional  provision* 
In  Mayer  v.  Springer,  192  111.  270,  61  N.  E.  348,  in  construing 
this  provision  of  the  Constitution,  we  held  that,  while  the  state 
has  made  no  attempt  to  regulate  purely  private  businr^ss  and 
affairs,  this  section  of  the  Constitution  did  bring  under  legisla- 
tive control,  as  to  rates  of  storage  and  other  provision  for  the 
protection  of  the  producers  and  shippers,  all  those  public  agen- 
cies, such  as  warehouses,  where  the  business  of  receiving  grain 
or  property  in  store  for  the  public  for  a  compensation  is  carried 
on.  And  in  Chicago  Dock  &  Canal  Co.  v.  Garrity,  115  IlL 
155,  3  N.  E.  448,  we  held  that  property  becomes  clothed  with 
public  interest  whenever  it  is  used  in  such  a  manner  as  to  affect 
the  community  at  large,  and  that,  when  one  devotes  his  property 
to  a  use  in  which  the  public  has  an  interest,  he  must  submit 
to  be  controlled  and  regulated  by  the  public  in  such  use  for  the 
common  good,  to  the  extent  of  the  interest  that  he  has  thus  cre- 
ated for  the  public  in  the  use  of  his  property.  As  to  what  ia 
meant  by  the  word  "public,"  when  used  in  this  connection,  it  i» 
very  difficult  to  define  or  explain  it  in  any  simpler  language 
than  by  the  use  of  the  word  "public"  itself. 

The  Century  Dictionary  thus  defines  the  word  "public:" 
"Of  or  belonging  to  the  people  at  large ;  relating  to  or  affect- 
ing the  whole  people  of  a  state,  nation,  or  community;    .    .    » 
not  limited  or  restricted  to  any  particular  class  of  the  com- 
munity." 

The  New  International  Dictionary  defines  it: 
"Of  or  pertaining  to  the  people ;  relating  to  or  affecting  a  na» 
tion,  state,  or  community  at  large." 
1P.U.R.1915D. 
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In  82  Cjc.  748^  one  of  its  meanings  is  given  as: 

*'Open  to  all  the  people ;  shared  in  or  to  be  shared  or  partici- 
pated in  or  enjoyed  by  people  at  large ;  not  limited  or  restricted 
to  any  particular  class  of  the  community." 

Used  in  this  latter  sense,  it  would  not  include  those  isolated 
instances  in  which  a  person  might  select  a  few  individuals  with 
whom  he  chooses  to  deal,  but  would  include  all  those  businesses 
or  plants  which  were  intended  for  and  open  to  the  use  of  all  mem- 
bers of  the  public  who  may  require  it,  to  the  extent  that  its 
capacity  will  permit  of  the  public  use.  That  such  is  the  char- 
acter of  the  business  condiicted  by  appellant  is  not  disputed. 
Its  warehouse  and  storage  plant  is  not  conducted  or  operated  for 
the  purpose  of  storing  and  preserving  goods  or  merchandise  pur- 
chased and  owned  by  it,  but,  on  the  contrary,  is  devoted  to  re- 
ceiving, storing,  and  preserving  goods  or  merchandise  generally, 
for  the  public  or  for  all  who  may  see  fit  to  use  its  plant,  to  the 
full  extent  or  limit  of  its  capacity.  We  infer  that  without  this 
public  patronage  appellant  could  not  maintain  or  operate  its 
plant  profitably,  and  to  the  extent  that  it  has  held  itself  out  as 
a  public  warehouseman  and  has  impressed  its  business  with  a 
public  use  it  is  subject  to  legislative  control  as  to  rates  of  stor- 
age and  other  matters  within  the  limitations  prescribed  by  the 
Constitution.  40  Cyc.  402;  Hannah  v.  People,  supra;  Eugglej 
v.  People,  91  HI.  256;  Chicago  v.  Cicero,  210  111.  290,  71  K. 
E.  856;  Munn  v.  People,  69  HI.  80,  affirmed  in  94  TJ.  S.  113, 
24  L.  ed.  77 ;  Budd  v.  New  York,  143  U.  S.  517,  86  L.  ed.  247, 
4  Inters.  ConL  Eep.  45,  12  Sup.  Ct.  Eep.  468. 

The  principal  question  involved  in  the  two  cases  last  cited 
was  the  right  of  the  legislature  of  a  state  to  fix  and  control  the 
charges  made  by  the  owners  of  grain  elevators  or  warehouses. 
It  was  decided  that  the  state  legislature  had  that  power,  because 
such  elevators  or  warehouses  were,  in  effect,  public  warehouses 
engaged  in  serving  the  public.  In  discussing  the  question  as  to 
whether  or  not  such  warehouses  were  amenable  to  state  regula- 
tion, in  Munn  v.  People,  supra  (the  leading  case  on  this  sub- 
ject), the  United  States  Supreme  Court  pointed  out  that  when 
a  person  becomes  a  member  of  society  he  parts  with  some  of  the 
rights  or  privileges  which  as  an  individual,  not  affected  by  his 

relations  to  others,  he  might  retain,  and,  in  effect,  covenants 
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with  every  other  citizen,  and  with  the  whole  people,  that  all 
shall  be  governed  by  certain  laws  for  the  common  good,  among 
which  is  that,  each  citizen  will  so  conduct  himself  and  so  use  his 
own  property  as  not  unnecessarily  to  injure  another,  and  that 
from  this  source  the  police  power  of  the  state  is  derived  under 
which  the  government  regulates  the  conduct  of  its  citizens  with 
one  and  another,  and  the  manner  in  which  each  shall  use  his 
own  property,  when  such  regulation  becomes  a  matter  of  public 
consequence  or  necessary  for  the  public  good.  It  was  further 
said  in  the  opinion: 

"In  their  exercise  [of  this  power]  it  has  been  customary  in 
England  from  time  immemorial,  and  in  this  country  from  its 
first  colonization,  to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  miUers,  wharfingers,  innkeepers,  etc.,  and  in  so  doing 
to  fix  a  maximum  of  charge  to  be  made  for  services  rendered, 
accQmmodations  furnished,  and  articles  sold.  .  .  .  Looking, 
then,  to  the  common  law,  from  whence  cante  the  right  which 
the  Constitution  protects,  we  find  that  when  private  property  is 
'affected  with  a  public  interest  it  ceases  to  be  juris  privati  only.' 
This  was  said  by  Lord  Chief  Justice  Hale  more  than  200  years 
ago  in  his  treatise,  De  Portibus  Maris,  1  Hargrave's  Law 
Tracts,  78,  and  has  been  accepted  without  objection  as  an  es- 
sential element  in  the  law  of  property  ever  since.  Property  does 
become  clothed  with  a  public  interest  when  used  in  a  manner 
to  make  it  a  public  consequence  and  affect  the  community  at 
large.  When,  therefore,  one  devotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he  in  effect  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  submit  to  be  controlled  by 
the  public  for  the  common  good  to  the  extent  of  the  interest 
he  has  thus  created.  He  may  withdraw  his  grant  by  discon- 
tinuing the  use,  but  so  long  as  he  maintains  the  use  he  must 
submit  to  the  control." 

It  was  there  further  pointed  out  that  it  was  a  matter  of  no 
importance  that  the  business  was  one  of  recent  origin,  for  when 
once  it  was  established  that  the  business  was  one  in  which  the 
whole  public  had  a  direct  and  positive  interest,  the  case  present- 
ed then  was  one  "for  the  application  of  a  long-known  and  well- 
established  principle  in  social  science,  .  .  .  so  as  to  meet  this 
new  development  of  commercial  progress,'^  and  that  to  do  so  did 

V.U.R.1915D. 


Digitized  by  VjOOQIC 


STATE  PUBLIC  UTILITIB8  COM-  ▼.  MaNARCH  REFRIG.  CO.      127 

not  constitute  an  attempt  to  oompel  a  person,  to  grant  the  public 
an  interest  in  his  property,  but  only  declared  his  obligations  to 
the  public  if  he  use  his  property  in  that  particular  manner.  It 
was  further  said:  ^Ti  matters  not  in  this  case  that  these  plain- 
tiffs in  error  had  built  their  warehouses  and  established  their 
business  before  the  regulations  complained  of  were  adopted. 
What  they  did  was  from  the  beginning  subject  to  the  power 
of  the  body  politic  to  require  them  to  conform  to  such  regula- 
tions as  might  be  established  by  the  proper  authorities  for  the 
common  good.  They  entered  upon  their  business  and  provided 
themselves  with  the  means  to  carry  it  on  subject  to  diis  con- 
dition. If  they  did  not  wish  to  submit  themselves  to  such  in- 
terference they  should  not  have  clothed  the  public  with  an  in- 
terest in  their  concerns.  The  same  principle  applies  to  them 
that  does  to  the  proprietor  of  a  hackney  carriage,  and  as  to  him 
it  has  never  been  supposed  that  he  was  exempt  from  regulating 
statutes  or  ordinances  because  he  had  purchased  his  horses  and 
carriage  and  established  his  business  before  the  statute  or  the 
ordinance  was  adopted.^' 

As  has  been  stated,  the  decision  in  this  case  depended  upon 
whether  or  not  the  business  sought  to  be  regulated  was,  in  fact, 
a  public  business,  or  what  might  now  be  termed  a  public  utility. 
The  courts  decided  that  grain  elevators  and  warehouses  for 
handling  grain  were  subject  to  regulation,  not  because  they 
had  been  declared  by  law  to  be  public  warehouses  and  so  sub- 
ject t9  regulation,  but  because  they  were,  in  fact,  public  ware- 
houses and  proper  subjects  for  statutory  regulation.  When  the 
law  first  assumed  the  regulation  of  those  lines  of  business  which 
were  of  a  public  nature,  they  were  not  nearly  as  numerous  or 
important  as  at  the  present  time.  They  included  inns,  common 
carriers,  and  wharves.  In  our  own  state  at  an  early  day  the 
legislature  enacted  laws  fixing  the  charges  and  otherwise  regulat- 
ing such  lines  of  business.  It  is  clear  from  the  history  of  legis- 
lation on  this  subject,  culminating  in  the  passage  of  the  fict  of 
1913,  and  from  the  construction  placed  by  the  courts  on  leg- 
islation previously  enacted,  as  shown  by  an  unbroken  line  of 
authorities,  that  the  regulation  of  so-called  public  utilities  has 
kept  pace  with  invention,  the  increase  of  population,  and  the  de- 
mands of  civilization  that  have  been  brought  about  by  the 
P.U.R.1915D. 
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dianging  order  of  things.  Within  the  memory  of  man,  railroads 
and  telegraphs  have  come  into  nse  in  this  state.  With  the  rail- 
roads, elevators  or  grain  warehouses  came  into  use  as  necessary 
adjuncts  in  handling  the  grain,  which  was  a  large  and  import- 
ant part  of  the  freight  carried  by  the  railroads.  In  the  course 
of  events  the  city  of  Chicago  became  the  converging  point  for 
many  railroads,  which  carried  the  products  of  Illinois  and  of 
the  other  great  agricultural  states  of  the  West  and  Northwest. 
At  Chicago  some  of  this  grain  was  used,  but  much  of  it  was 
transferred  to  other  railroads  or  to  vessels  traversing  the  Great 
Lakes  for  shipment  to  the  East  As  a  necessary  means  of  hand- 
ling this  grain,  large  elevators  or  grain  warehouses  were  estab- 
lished at  Chicago.  When  the  Constitution  of  1870  was  adopted, 
it  was  seen  fit  to  include  these  elevators  and  warehouses  among 
the  public  utilities  of  that  day.  By  reason  of  the  great  develop- 
ment of  the  country  the  city  of  Chicago  has  become  one  of  the 
greatest  receiving  and  distributing  points  in  the  world  for  many 
kinds  of  products,  including  the  class  of  commodities  handled 
by  appellant.  The  railroad  lines  have  grown  into  great  systems, 
with  many  different  kinds  of  service  that  were  unknown  in  1870. 
Bef  rigerating  and  cold  storage  plants  have,  among  other  things, 
come  into  general  use.  When  the  entire  act  imder  oonsideration 
is  read,  and  its  general  purpose  considered,  it  is  very  plain  that 
the  legislature  intended  to  bring  under  the  law  every  business 
which  could  be  properly  classed  as  a  public  utility.  The  act 
not  only  confers  upon  the  State  Public  Utilities  Conunission 
which  is  provided  for  in  the  act,  all  the  powers  and  duties  thei^ 
tof  ore  exercised  by  the  Board  of  Railroad  and  Warehouse  Com- 
missioners, but  specifically  names  and  includes  every  other  busi- 
ness of  a  public  nature  which  is  subject  to  regulation  as  a  pub- 
lic utility.  It  is  inconceivable  that  it  was  intended  by  the  legis- 
lature to  leave  out,  as  not  subject  to  regulation,  any  business  in 
this  state  which  might  be  termed  a  public  utility.  This  being 
true,  the  principal  question  before  us  is  whether  or  not  the  busi- 
ness of  appellant  is  such  that  we  would  be  justified  in  terming 
it  a  public  utility, 

In  the  case  of  Cawker  v.  Meyer,  147  Wis.  820,  37  L.R.A* 
(N.S.)  510,  133  N.  W.  167,  it  was  held  that  a  building  owner 

does  not  come  within  the  meaning  of  a  statute  constituting  a 
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public  utiKty  everyone  who  shall  furnish  heat,  light,  or  power, 
either  directly  or  indirectly,  to  or  for  the  public,  by  furnishing 
heat,  light,  and  power  to  his  own  tenant  and  selling  the  surplus 
to  three  neighbors.  The  holding  in  that  case  well  illustrates 
the  difference  between  a  mere  private  business  and  one  which 
holds  itself  out  to  supply  all  comers  or  the  public  up  to  its  ca- 
pacity. It  is  a  matter  of  conunon  knowledge  that  the  cold- 
storage  business  as  now  conducted  and  as  cold  storage  plants  are 
equipped  is  of  recent  origin.  By  reason  of  the  invention  and 
general  use  of  refrigerator  oars,  it  is  now  possible  to  transport 
fruit,  vegetables,  and  dairy  products,  and  other  perishable  com- 
modities over  long  distances.  For  the  proper  handling  and  mar- 
keting of  these  products  cold-storage  plants  similar  to  that  con- 
ducted by  appellant  are  absolutely  necessary.  The  nature  and 
volume  of  business  conducted  by  appellant  is  such  that  it  offers 
the  use  of  its  plant,  up  to  the  limit  of  its  capacity,  to  all  shippers 
and  producers  handling  perishable  goods  in  or  through  the  city 
of  Chicago,  some  of  the  products  handled  coming  from  states  as 
far  distant 'as  California,  as  shown  by  the  evidence.  It  seems 
quite  clear  that  if  the  business  of  the  miller,  the  baker,  the  inn- 
keeper, the  wharfinger,  and  the  hackman  or  cartman,  who  pur- 
sue a  public  employment,  and  that  of  the  common  carrier  who 
brings  the  product  of  the  producer  from  distant  parts  or  foreign 
states  to  the  plant  of  appellant  for  storage,  is  impressed  with  a 
public  use  to  the  extent  that  such  business  is  subject  to  legisla- 
tive control,  then  this  appellant,  which  performs  an  equal  or 
greater  public  service  in  receiving  and  storing  such  products,  is 
likewise  subject  to  legisLitive  supervision  and  control  with  re- 
spect to  the  public  service  which  it  renders  or  performs.  Ade- 
quate storage  facilities  for  the  storage  of  goods  at  the  place  of 
destination  are  equally  as  important  to  the  producer  and  the 
consumer  as  the  means  by  which  the  goods  are  transported  to 
such  point.  In  fact,  with  the  class  of  perishable  products  handled 
by  appellant  such  service  is  indispensable.  The  shipper  doing 
business  with  appellant  will  ordinarily  use,  among  other  public 
utilities,  the  telegraph,  telephone,  railroads,  fast  freight  lines, 
refrigerator  cars,  and  the  storage  facilities  furnished  by  appel- 
lant   Can  it  be  said  that  there  is  any  material  distinction  in  the 

service  rendered  by  any  of  these  different  agencies,  or  that  any 
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one  of  them  is  not  fully  a  public  utility?  Both  those  engaged 
in  carrying  and  those  engaged  in  the  storing  of  the  goods  alike 
render  a  public  service  and  are  therefore  subject  to  legislative 
supervision  and  control.  We  could  no  more  do  without  such 
agencies  than  we  could  do  without  the  railroads  or  the  telegraph 
or  the  telephone,  and  the  public  is  interested  in  their  proper 
regulation. 

Appellant  lays  stress  on  that  portion  of  §  10  which  reads: 
"The  term  ^warehouse/  when  used  in  this  act,  includes  ail  ele- 
vators or  storehouses  where  grain  is  stored  for  a  compensation, 
whether  the  property  stored  be  kept  separate  or  not." 

The  argument  is  that  because  the  legislature  uses  the  word 
"grain,"  instead  of  "goods,"  when  it  says  that  the  tei-m  "ware- 
house" shall  include  all  elevators  or  storehouses  where  grain  is 
stored,  etc.,  the  express  mention  of  the  word  "grain"  in  connec- 
tion with  the  words  "elevators  or  storehouses"  is  an  exclusion 
of  all  other  elevators  or  storehouses  where  any  other  property, 
goods,  or  commodity  is  stored,  under  the  rule  that  the  express 
mention  of  one  thing  is  an  exclusion  of  all  others.  With  this 
contention  we  do  not  agree.  The  maxim,  Expressio  unius  est 
exclusio  alterius,  should  never  be  followed  to  the  extent  of  over- 
riding a  different  intent  clearly  expressed*  Gaddis  v.  Eichland 
County,  92  IlL  119;  Hehn  v.  Grayville,  224  III  274,  79  N.  E. 
689. 

To  give  this  act  the  construction  contended  for  by  appellant, 
and  limit  the  jurisdiction  of  the  Ck>mmission  to  those  public 
agencies  which  are  engaged  in  storing  grain,  would  render  the 
law,  in  some  of  its  most  essential  provisions,  wholly  meaningless 
and  inoperative.  Such  a  construction  is  to  be  avoided.  It  is 
well  settled  that  in  construing  statutes  the  intention  of  the  leg^ 
islature  will  control  (Hogan  v.  Akin,  181  IlL  448,  65  K  E.  137 ; 
People  ex  rel.  Krause  v.  Harrison,  191  111.  257,  61  N.  E.  99 ; 
Hoyne  v.  Danisch,  264  111.  467,  106  N.  E.  341) ;  that  the  sev- 
eral provisions  of  the  statute  should  be  construed  together,  in 
the  light  of  the  general  purpose  and  object  of  the  act,  and  so  as 
to  give  effect  to  the  main  intent  and  purpose  of  the  legislature 
as  therein  expressed.  When  this  intention  can  be  collected  from 
the  statute,  words  may  be  modified,  altered,  or  supplied  so  as  to 
obviate  any  repuguancy  or  inconsistency  with  such  intention,  al- 
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though  in  so  doing  particular  provisions  may  not  be  read  or 
eonstrued  according  to  their  literal  reading.  Krome  v.  Hal- 
bert,  263  HI.  172,  104  N.  E.  1066;  Hoyne  v.  Danisch,  supra. 

Appellant  overlooks  the  fact  that  the  business  of  appellant 
could  well  come  under  the  term  "public  utility,"  as  used  in  the 
act,  aside  from  any  mention  of  warehouses  therein.  It  is  ob- 
vious, when  the  several  provisions  of  this  ret  are  considered, 
that  when  the  legislature  provided  that  the  term  "warehouse" 
should  include  all  elevators  or  storehouses  where  grain  is  stored 
for  a  compensation,  whether  kept  separate  or  not,  it  did  not  in- 
tend to  thereby  exclude  from  its  provisions  all  other  elevators 
or  warehouses  where  other  goods  or  commodities  are  storeu  for 
compensation.  By  providing  that  the  term  should  include  grain, 
whether  kept  separate  or  not,  the  legislature  evidently  intended 
to  enlarge,  instead  of  limit,  the  well-understood  meaning  of  this 
term.  That  such  was  the  intention  we  think  is  very  clear  from 
the  mentioning  of  the  businesses  in  other  provisions  of  that  sec- 
tion which  are  to  be  deemed  included  within  the  meaning  of  the 
terms,  "public  utility"  and  ^transportation  of  property,"  as  used 
in  the  act.  Laws  of  this  character  should  be  given  such  a  con- 
struction as  will  give  effect  to  their  true  intent  and  meaning, 
without  resorting  to  technical  and  arbitrary  rules  of  construction 
to  defeat  their  very  object  and  purpose.  The  object  of  this  law 
is  clearly  indicated.  It  was  intended  to  include  those,  and  only 
those,  businesses  therein  mentioned  which  furnish  storage  or 
other  service  to  or  for  the  public.  Whether  or  not  a  business  is 
of  that  public  nature  must  necessarily  depend  upon  the  peculiar 
facts  and  circumstances  of  each  case,  and  upon  the  provisions 
of  the  statute  read  in  the  light  of  such  particular  facts  and  cir- 
cumstances. We  think  it  clear  that  the  facts  and  circumstances 
of  this  case  bring  the  business  of  appellant  within  both  the  letter 
and  the  spirit  of  the  statute,  and  that  it  is  therefore  subject  to 
the  jurisdiction  and  rules  and  regulations  of  the  Commission. 

What  we  have  said  disposes  of  the  first  two  points  made  by 
appellant.  As  to  the  third  contention  of  appellant,  as  to  the 
question  of  the  reasonableness  of  rates  and  that  the  Commission 
has  the  power  only  to  fix  reasonable  rates  of  a  nature  applicable 
alike  to  all  who  fall  in  the  same  class,  no  rates  or  charges  have  so 
far  been  fixed  by  the  Public  Utilities  Commission  applying  to 
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the  business  of  appellant,  so  far  as  shown  by  the  record.  It  is 
true  that  the  order  of  the  Commission  compelling  appellant  to 
file  its  schedule  of  rates  and  charges  may  or  may  not  be  pre- 
liminary to  such  an  order.  When  filed,  such  schedule  may  be 
entirely  satisfactory  to  the  Commission  and  all  parties  con- 
cerned, and  may  never  be  questioned.  When  rates  are  attempt- 
ed to  be  fixed  by  the  Commission,  and  the  question  of  their  rea- 
sonableness and  applicability  to  all  alike  who  fall  in  the  same 
class  is  raised  by  someone  interested  and  entitled  to  raise  it,  it 
will  be  time  enough  to  consider  and  decide  that  question.  It  is 
not  presented  for  decision  by  this  record^  and  need  not  be  fur- 
ther considered  at  this  time. 

It  is  further  insisted  that  the  legislature  has  not  fixed  the  rates 
which  public  utilities  may  charge,  nor  delegated  that  power  to 
the  Commission.  In  making  this  contention  we  think  appellant 
must  have  entirely  overlooked  the  provisions  of  §  33,  article  4, 
of  the  act,  which,  among  other  things,  provides : 

"Every  public  utility  shall  file  with  and  as  a  part  of  such 
schedule  and  shall  state  separately  all  rules,  regulations,  ter- 
minal, icing,  storage,  or  other  charges,  privileges,  and  contracts 
that  in  any  manner  affect  the  rates  charged  or  to  be  charged  for 
any  service.  Such  schedule  shall  be  filed  for  all  services  per- 
formed wholly  or  partly  within  this  state,  and  the  rates  and  other 
charges  and  classification  shall  not,  without  the  consent  of  the 
Commission,  exceed  those  in  effect  on  July  1,  1913.  But  noth- 
ing in  this  section  shall  prevent  the  Commission  from  approv- 
ing or  fixing  rates  or  other  charges  or  classifications  from  time 
to  time,  in  excess  of  or  less  than  those  shown  by  said  schedules." 

This  fully  authorizes  the  Commission  to  determine  and  fix  rea- 
sonable rates  and  charges  for  all  services  performed  by  the  pub- 
lic utilities  of  this  state  that  are  subject  to  the  provisions  of  the 
act. 

It  is  lastly  contended  that  the  act  is  in  conflict  with  §  13  of 
article  4  of  the  Constitution,  which  provides  that  no  act  here- 
after passed  shall  embrace  more  than  one  subject,  which  shall  be 
expressed  in  the  title.  The  title  of  the  act  is  "An  Act  to  Pro- 
vide for  the  Regulation  of  Public  Utilities,"  and  it  is  insisted 
that  as  the  act  defines  certain  words  and  terms  as  therein  used, 
and  explains  their  meaning  as  employed  in  the  act,  the  act  in- 
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ehides  matters  not  embraced  in  its  title.  This  contention  is 
fully  met  and  answered  in  People  v.  McBride,  234  IlL  146, 
123  Am.  St.  Kep.  82,  84  N.  E.  866,  14  Ann.  Cas.  994,  where 
a  similar  objection  was  urged  to  the  local  option  law  (Hurd's 
Rev.  Stat  1913,  chap.  43,  §§  25-i3),  which  defined  certain 
words  or  terms  and  explained  their  meaning  as  used  in  that 
act  What  is  there  said  is  conclusive  of  the  objection  here 
urged. 

Nor  do  we  think,  as  is  contended  by  appellant,  that  the  act 
defines  or  creates  businesses  or  industries  public  utilities  that 
were  not  reoogni^ed  as  such  before  the  act  was  passed.  The  act 
does  not  attempt  to  define  a  public  utility,  but,  on  the  contrary, 
designates  the  classes  of  public  utilities  that  are  to  be  held  em- 
braced within  the  meaning  of  the  act  and  subject  to  its  provisions. 
Whether  a  given  business,  industry,  or  service  rendered  is  a 
public  utility  depends  not  upon  legislative  definition,  but  upon 
the  particular  facts  and  circimistances  in  each  case.  It  is  the 
nature  of  the  business  or  service  rendered — its  public  character — 
that  makes  its  regulation  a  matter  of  public  consequence  or  con- 
cern because  it  affects  the  whole  community,  that  stamps  it  with 
such  a  public  interest  that  it  is  properly  subject  to  legislative 
supervision  and  controL  The  legislative  declaration  that  a  cer^ 
tain  business  shall  be  deemed  a  public  utility  would  not  make  it 
such,  if  in  fact  the  business  as  conducted  is  not  impressed  with 
a  public  use  or  carried  on  for  the  public  benefit.  The  act  does 
not  create,  but  only  regulates,  existing  public  utilities. 

For  the  reasons  given  the  judgment  of  the  Circuit  Court  of 
Sangamon  County  will  be  aflirmed. 

Judgment  affirmed. 


nXINOIS  SUPKEMS  COURT. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  BAIL  WAT  COMPANY 

V. 

STATE  PUBLIC  UTILITIES  COMMISSION  OF  ILLINOIS. 

[No.  0950.] 

(—  lU.  — ,  108  N.  E.  720.) 

Pleadliic  —  Ooiiiplaliit— Relief  under. 

Aa  order  of  the  Commission  reducing  a  rate  between  two  local 
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points  is  not  outside  the  scope  of  a  complaint  which  contained  an 
allegation  attacking  the  local  rate,  and  the  prayer,  in  addition  to  ask- 
ing for  specific  relief  by  the  establishment  of  through  rates,  asked  for 
such  other  and  further  order  as  the  Commission  might  deem  just  and 
reasonable  in  the  premises,  since  what  the  Commission  was  authorized 
to  do  depended  rather  upon  the  facts  alleged  than  upon  the  form  of 
prayer. 

Bates  —  Railroad '^  Powers  of  ContntissioTi'^  Intrastate  service  simU 
lar  to  interstate  service. 

The  state  Commission  has  power  to  regulate  rates  for  trans- 
portation between  two  points  within  the  state  which  is  purely  local  in 
character,  although  the  carrier  may  perform  similar  service  with  re- 
spect to  interstate  transportation. 

Bates  —  Railroads  —  Power  of  Commission  —  Effect  of  order  of  Inter' 
state  Commerce  Commission, 

The  State  Public  Service  Commission  may,  upon  complaint  of 
the  shipper,  pass  upon  the  reasonableness  of  a  purely  local  rate,  al- 
though the  Interstate  Commerce  Commission,  upon  the  complaint  of 
the  same  shipper,  had  refused  to  pass  upon  the  reasonableness  of  such 
local  rate,  since  it  was  a  part  of  a  through  rate  and  could  not  be 
considered  apart  from  its  relationship  to  the  through  rate  from  inter- 
state points  of  origin. 

Procedure  ^Notice  of  Hearing '^Waiver  hy  appearance, 

A  railroad  company  which  appears  at  the  hearing  and  offers  such 
evidence  as  it  chooses  in  support  of  its  answer  and  against  the  allega- 
tion that  a  local  rate  was  unreasonable,  cannot  contend  that  the  order 
subsequently  entered  in  the  proceeding  is  void  because  of  a  failure  to 
give  notice  to  the  railroad,  and  the  only  notice  received  was  that  there 
would  be  a  hearing  on  the  complaint  which  prayed  for  the  establish- 
ment of  through  rates. 

Order --^  Validity -^  Discriminatory -^  Absence  of  evidence  as  proof. 

It  cannot  be  held  that  an  order  of  a  Commission  is  void  because 
in  conflict  with  the  act  forbidding  the  Commission  to  enter  an  order 
giving  one  carrier  an  unfair  or  an  unequal  advantage  over  another, 
where  the  evidence  does  not  tend  to  show  that  any  such  advantage  was 
given. 

Appeal  and  Beview  ^  Order  of  Commission  ^  Power  of  court  —  €tueS' 
tions  of  fact. 

The  court  cannot  interfere  with  an  order  of  the  Commission 
which  has  a  substantial  basis  in  the  evidence  produced  before  the  Com- 
mission. 

[April  22,  1916.] 

From  a  decision  of  the  Circuit  Court,  affirming  an  order  of 
the  Public  Utilities  Commission  reducing  a  purely  local  freight 
rate,  the  Chicago,  Milwaukee,  &  St.  Paul  Eailway  Company  ap- 
pealed; affirmed. 

Appearances :  O.  W.  Dynes,  C.  S.  Jefferson,  and  S.  D,  Scholes 
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(Burton  Hanson,  of  counsel)  for  appellant;  Everett  Jennings 
and  Timothy  F.  Mullen  for  appellee  State  Public  Utilities  Com- 
mission of  Illinois;  M.  F.  Gallagher  and  E.  M.  Wilkinson  for 
appellee  Poehlmann  Bros.  Company, 

Cartwrighty  Ch.  J.,  delivered  the  opinion  of  the  court :  Th^ 
appellant,  the  Chicago,  Milwaukee,  &  St.  Paul  Kailway  Com- 
pany, charges  the  Poehlmann  Bros.  Company,  a  corporation  own- 
ing and  operating  two  greenhouses  at  Morton  Grove,  a  village 
about  3  miles  from  the  corporate  limits  of  Chicago,  40  cents  a 
ton  on  carload  shipments  of  coal,  and  40  cents  a  ton  on  carload 
fhipments  of  manure,  from  Galewood  to  Morton  Grove,  a  dis- 
tance of  114  miles.  The  Poehlmann  Bros,  Company  filed  a  com- 
plaint with  the  Railroad  and  Warehouse  Commission,  of  which 
the  appellee,  the  State  Public  Utilities  Commission,  is  the  sue- 
^ssor,  alleging  that  it  was  in  the  business  of  growing  flowers 
and  selling  them  in  Chicago  and  Morton  Grove;  that  it  con- 
sumed in  the  operation  of  its  business  about  28,000  tons  of  bitu- 
minous coal  per  year,  a  large  portion  of  which  was  shipped  from 
points  in  this  state,  and  used  about  700  cars  of  manure  each 
year;  that  Galewood  is  a  station  on  the  appellant^s  railroad; 
and  that  it  made  the  charges  stated  from  its  station  of  Gale- 
wood, where  it  received  cars  from  other  common  carriers,  to 
Morton  Grove.  The  complainant  alleged  that  the  charge  was 
unjust,  unreasonable,  and  excessive,  and  was  discriminatory  in 
relation  to  charges  made  for  similar  service  to  competitors  of 
the  complainant  requiring  substantially  the  same  service  at  other 
points  near  Chicago,  and  prayed  for  an  order  of  the  Commission 
ascertaining  and  determining  reasonable  and  lawful  through 
rates  and  charges  for  transportation  of  coal  from  the  mines  in 
this  state,  and  ordering  the  appellant  to  conform  thereto,  and 
for  such  other  and  further  order  as  the  Commission  might  deem 
just  and  reasonable  in  the  premises.  The  appellant  filed  an  an- 
swer, denying  that  the  charge  of  40  cents  per  net  ton  for  trans- 
porting coal,  manure,  and  other  materials  from  Galewood  to 
Morton  Grove  was  unjust,  unreasonable,  excessive,  or  discrimi- 
natory. After  a  hearing  of  the  parties  and  a  consideration  of 
the  evidence  produced,  the  Commission  made  an  order  reciting 
that  complainant  had  asked  for  the  establishment  of  through 
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rates,  but  the  only  rate  attacked  was  the  charge  from  Galewood 
to  Morton  Grove,  and  the  Commission  did  not  feel  it  necessary 
to  enter,  or  that  it  would  be  justified  in  entering,  into  the  ques- 
tion of  through  rates  or  discrimination,  believing  that  the  mat- 
ter could  be  properly  disposed  of  without  entering  into  those 
questions.  It  was  ordered  that  the  charge  of  40  cents  per  net 
ton  was  unreasonable,  and  that  the  rate  should  be  reduced  and 
the  charges  should  not  exceed  20  c^nts  per  ton  on  coal  and  25 
cents  per  ton  on  manure  from  Galewood  to  Morton  Grove.  The 
appellant  removed  the  case  by  appeal  to  the  circuit  court  of 
Sangamon  county,  where  the  order  was  affirmed,  and  a  further 
appeal  was  prosecuted  to  this  court. 

The  first  proposition  of  counsel  for  the  appellant  is  that,  so 
far  as  the  rate  on  coal  was  concerned,  the  order  was  outside  the 
scope  of  the  prayer  of  the  complainant,  which  asked  the  CSom- 
mission  to  establish  through  rates  on  coal  from  the  mines  in  Illi- 
nois to  complainant's  plant  at  Morton  Grove,  and  to  establish  a 
reasonable  rate  for  moving  manure  from  Galewood  station  to 
Morton  Grove,  and  the  Commission  did  not  establish  any  through 
rate  on  coal,  but,  ignoring  the  prayer,  merely  fixed  a  local  rate. 
There  was  a  prayer  for  specific  relief  by  the  establishment  of 
through  rates  from  the  mioes  to  Morton  Grove,  but  the  reason- 
ableness of  the  rate  from  Galewood  to  Morton  Grove  was  directly 
attacked  in  the  complaint  as  being  unjust,  unreasonable,  and  ex- 
cessive, and  there  was  no  other  fact  alleged  calling  for  relief. 
There  was  a  general  prayer  for  such  other  and  further  order  as 
the  Commission  might  deem  just  and  reasonable  in  the  prem- 
ises, and  what  the  Commission  was  asked  or  authorized  to  do 
depended  rather  upon  the  facts  alleged  than  upon  the  form  of 
the  prayer.  The  appellant  appeared  and  defended  before  the 
Commission,  and  the  only  controversy  was  whether  the  rate  from 
Galewood  to  Morton  Grove  was  unreasonable,  excessive,  or  dis- 
criminatory as  between  the  complainant  and  its  competitors. 
The  Commission  foimd  that  it  was  not  necessary  to  enter  into 
the  question  of  discrimination  or  to  establish  through  rates,  and 
the  general  prayer  based  upon  the  facts  alleged  was  sufficient 
to  authorize  the  relief  granted. 

The  next  proposition  of  counsel  is  that  the  order  discriminates 
against  and  places  a  burden  upon  interstate  commerce,  in  viola- 
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tion  of  the  commerce  clause  of  the  Federal  Confltitution,  and  is 
therefore  unreasonable,  unlawful,  and  void.  Neither  the  com- 
plaint nor  the  order  in  any  way  related  to  or  affected  interstate 
commerce.  The  complaint  was  confined  to  charges  on  coal 
shipped  to  the  complainant  from  points  in  this  state,  the  recitals 
of  the  order  related  only  to  such  shipments,  and  the  order  did 
not  purport  to  fix  a  rate  on  any  interstate  shipment.  The  argu- 
ment is  that  because  a  car  of  coal  coming  to  Galewood  from  an- 
other state  would  be  hauled  over  the  same  track  by  the  appellant 
to  Morton  Grove,  and  the  appellant  could  not  discriminate  and 
charge  more  for  hauling  that  car  than  for  a  car  coming  from  a 
mine  in  this  state,  the  Commission  has  discriminated  against 
interstate  commerce  and  placed  an  unlawful  burden  upon  it— 
which  is  saying  that  the  state  has  no  concern  with  or  control 
over  rates  for  transportation  which  is  purely  local  within  its 
borders  if  the  carrier  performs  similar  service  in  interstate  com- 
merce. We  do  not  imderstand  that  to  be  the  law,  or  that  any 
doubt  has  ever  been  entertained  of  the  authority  of  the  state  to 
regulate  rates  for  transportation  that  is  wholly  within  the  state, 
although  the  authority  of  the  state  does  not  extend  to  the  regula- 
tion of  charges  for  interstate  transportation  or  to  discrimination 
against  interstate  commerce.  Wabash,  St.  L.  &  P.  K.  Co.  v. 
Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com.  Kep.  31, 
7  Sup.  Ct.  Eep.  4. 

In  the  case  of  Simpson  v.  Shepard,  230  TJ.  S.  352,  57  L.  ed. 
1511,  48  L.RA.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729  (known  as 
the  "Minnesota  Rate  Cases"),  the  court  entered  into  an  ex- 
haustive discussion  of  the  relative  jurisdiction  of  the  state  and 
national  governments  over  the  subject  of  transportation,  intra- 
state and  interstate,  with  a  complete  review  of  the  authorities, 
and  again  affirmed  the  doctrine  that  the  power  of  the  Federal 
government  to  regulate  transportation  is  limited  to  interstate 
commerce,  and  the  authority  of  the  states  to  regulate  transporta- 
tion which  begins  and  ends  within  their  borders  has  been  in  no- 
wise restricted  by  the  Federal  act.  The  court  said  that  the  doc- 
trine was  fully  established  by  its  decisions  that  the  state  could 
not  prescribe  interstate  rates,  but  could  fix  reasonable  intrastate 
rates  throughout  its  territory,  and  that  the  decisions  recognizing 
and  defining  the  state  power  wholly  refuted  the  contention  that 
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the  making  of  such  rates  either  makes  a  direct  burden  upon 
interstate  commerce,  or  is  repugnant  to  the  Federal  Constitution. 
The  court  said:  "Congress  did  not  undertake  to  say  that  the 
intrastate  rates  of  interstate  carriers  should  be  reasonable,  or  to 
invest  its  administrative  agency  with  authority  to  determine  their 
reasonableness.  Neither  by  the  original  act  nor  by  its  amend- 
ment did  Congress  seek  to  establish  a  unified  control  over  inter- 
state and  intrastate  rates.  It  did  not  set  up  a  standard  for 
intrastate  rates,  or  prescribe,  or  authorize  the  Conmiission  to 
prescribe,  either  maximum  or  minimum  rates  for  intrastate 
traffic.  It  cannot  be  supposed  that  Congress  sought  to  accom- 
plish by  indirection  that  v^hich  it  expressly  disclaimed,  or  at- 
tempted to  override  the  accustomed  authority  of  the  states  with- 
out the  provision  of  a  substitute.  On  the  contrary,  the  fixing  of 
reasonable  rates  for  intrastate  transportation  was  left  where  it 
had  been  found ;  that  is,  with  the  states  and  the  agencies  created 
by  the  states  to  deal  with  that  subject.  Missouri  P.  E.  Co.  v. 
Larabee  Flour  Mills  Co.  211  TJ.  S.  612,  620,  621,  53  L.  ed.  352, 
369,  360,  29  Sup.  Ct.  Eep.  214." 

If  counsel  for  appellant  are  right  in  their  claim  that  the  ordef 
was  void  because  a  car  of  coal  or  of  manure  might  come  over  its 
road  from  another  state,  the  state  would  have  no  power  in  any 
case  to  regulate  transportation  wholly  within  its  boundaries,  as 
there  is  no  railroad  where  such  a  condition  does  not  exist  No 
such  doctrine  has  been  declared  or  indorsed  in  any  case  to  which 
counsel  have  referred.  It  is  true  that  if  by  reason  of  the  inter- 
blending  of  the  interstate  and  intrastate  operations  of  interstate 
carriers,  adequate  regulation  of  interstate  rates  cannot  be  main- 
tained without  affecting  intrastate  rates,  Congress  is  entitled  to 
determine  what  regulation  shall  be  applied.  Such  a  situation 
was  suggested  in  Simpson  v,  Shepard,  supra,  and  was  brought 
before  the  court  in  Houston,  E.  &  W.  T.  R.  Co.  v.  United  States, 
234  U.  S.  342,  58  L.  ed.  1341,  34  Sup.  Ct.  Rep.  833.  In  that 
case  the  railroad  companies  had  made  rates  discriminating  in 
favor  of  traffic  within  the  state  of  Texas  and  against  similar 
traffic  between  Louisiana  and  Texas.  The  Interstate  Commerce 
Commission  had  found  the  interstate  rates  to  be  unreasonable, 
and  had  established  rates  substantially  the  same  as  those  charged 
by  the  carriers  for  transportation  for  similar  distances  in  Texas. 
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The  commerce  court  dismissed  the  petitions  of  the  railroad  com- 
panies to  set  aside  the  order,  and  the  Supreme  Court  affirmed 
the  decree,  holding  that  Congress  has  the  power  to  prevent  the 
common  instrumentalities  of  interstate  and  intrastate  commercial 
intercourse  from  being  used  in  their  intrastate  operations,  to  the 
injury  of  interstate  commerce.  That  principle  has  no  possible 
application  to  this  case  upon  the  argument  of  counsel  that  the 
rate  from  Qalewood  to  Morton  Grove  must  in  all  cases  be  the 
same,  so  that  a  lower  rate  will  not  be  charged  on  intrastate  com- 
merce than  is  charged  for  interstate  commerce.  There  is  in  the 
order  no  feature  of  discrimination  against  interstate  commerce. 
In  Mulberry  Hill  Coal  Co.  v.  Illinois  C.  R  Co.  257  HI.  80, 
100  N.  E.  151,  the  coal  company  brought  the  suit  for  damages 
for  failure  to  comply  with  the  statute  requiring  the  railroad  com- 
pany to  furnish  cars  within  a  reasonable  time  for  the  transporta- 
tion of  coal.  It  was  agreed  at  the  trial  that  part  of  the  coal  would 
have  been  shipped  out  of  the  state  and  part  would  have  been 
consigned  locally  to  points  within  the  state.  The  railroad  com- 
pany claimed  that  the  act  was  void,  because  repugnant  to  the 
commerce  clause  of  the  Constitution,  and  moved  the  court,  at 
the  close  of  all  the  evidence,  to  dismiss  the  suit.  Whether  the 
court  erred  in  refusing  to  dismiss  the  suit  on  the  ground  that 
the  state  had  lost  all  right  to  require  the  performance  of  any 
duty  in  intrastate  commerce,  because  the  railroad  company  had 
extended  its  line  beyond  the  limits  of  the  state,  was  the  only 
question  involved  in  the  appeaL  Our  opinion  was  that  the  laws 
of  the  state  governing  the  duties  of  railroad  companies  to  furnish 
cars  for  transportation  of  property  within  the  state  were  not 
abrogated  by  an  extension  of  the  railroad  beyond  the  limits  of 
the  state  and  the  Federal  control  over  the  interstate  commerce 
carried  on  over  the  road.  If  all  power  was  not  so  abrogated, 
then  the  act  was  not  void,  and  the  only  question  concerning  inter- 
state commerce  related  to  the  measure  of  damages.  A  recovery 
could  only  have  been  had  for  a  failure  to  furnish  cars  for  intra- 
state transportation,  and  no  damages  could  be  included  for  a 
failure  to  furnish  cars  for  interstate  transportation ;  but  the  ques- 
tion of  the  measure  of  damages  was  not  raised,  and  the  only 
question  presented  or  argued  was  whether  the  state  had  lost  all 
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control  over  common  carriers  who  did  both  an  intrastate  and 
interstate  business. 

Counsel  for  appellant  say  that  the  same  complaint  was  made 
by  the  Poehlmann  Bros.  Company  to  the  Interstate  Commerce 
Commission,  which  upheld  the  40-cent  rate  and  dismissed  the 
complaint,  and  a  copy  of  the  opinion  of  that  Commission  is  in- 
cluded in  the  argument.  Counsel  are  evidently  mistaken.  The 
Poehlmann  Bros.  Company  represented  to  the  Interstate  Com- 
merce Commission  that  a  part  of  the  coal  used  by  it  came  from 
West  Virginia  and  other  sections  outside  of  this  state,  and  com- 
plained that  the  local  rate  of  40  cents  from  Galewood  to  Morton 
Grove  was  unreasonable.  The  appellant  was  the  only  party 
defendant,  and  the  Commission  said  that  the  comparisons  made 
by  the  complainant  were  in  respect  to  through  rates;  that  the 
traffic  in  question  was  through  traffic,  although  the  rate  between 
Galewood  and  Morton  Grove  was  separately  established;  and 
that  such  a  rate  could  not  be  considered  apart  from  its  relation- 
ship to  the  through  rate  from  interstate  points  of  origin.  Neither 
the  through  rate  nor  the  carriers  responsible  for  it  were  before  the 
Commission,  and  therefore  it  declined  to  express  any  opinion 
upon  the  reasonableness  of  the  rate,  and  did  not  uphold  it  or  de- 
cide anything  about  it. 

It  is  contended  that  the  order  is  void  because  of  a  failure  to 
give  notice  to  appellant,  since  the  only  notice  received  was  that 
there  would  be  a  hearing  on  the  complaint  which  prayed  for  the 
establishment  of  through  rates.  The  appellant  appeared  at  the 
hearing,  and  offered  such  evidence  as  it  chose  in  support  of  its 
answer,  and  against  the  allegation  that  the  rate  was  unreasonable, 
and,  as  we  have  already  said,  the  prayer  was  not  limited  to  the 
fixing  of  through  rates. 

It  is  next  urged  that  the  order  is  void,  because  in  conflict  with 
the  act  forbidding  the  Commission  to  enter  an  order  giving  one 
carrier  an  unfair  or  unequal  advantage  over  another.  The  evi- 
dence does  not  tend  to  show  that  any  advantage  was  given.  Coun- 
sel also  say  that  the  evidence  did  not  show  any  discrimination  in 
rates  against  the  petitioner,  but  that  question  was  not  decided 
by  the  Commission.  In  the  order  the  Commission  expressly 
refused  to  enter  upon  that  question,  and  merely  decided  that  the 
rate  was  unreasonable. 
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Finally,  it  is  contended  that  the  conclusion  of  the  Commission 
that  the  rate  was  unreasonable  was  not  justified  by  the  evidence. 
The  power  to  fix  rates  is  legislative,  whether  exercised  by  the 
legislature  directly,  or  by  an  administrative  body  under  dele- 
gated authority.  The  fixing  of  rates  is  not  a  judicial  function, 
and  the  right  to  review  the  conclusion  of  the  legislature  or  an 
administrative  body  is  limited  to  determining  whether  the  Board 
acted  within  the  scope  of  its  authority,  or  the  order  is  without 
foundation  in  the  evidence,  or  a  constitutional  right  of  the  car- 
rier has  been  infringed  upon  by  fixing  rates  which  are  confisca- 
tory or  insufficient  to  pay  the  cost  of  the  traffic  and  return  to 
the  carrier  a  reasonable  profit  on  the  investment.  Interstate 
Commerce  Commission  v.  Illinois  C.  R.  Co.  215  U.  S.  452,  54 
L.  ed.  280,  30  Sup.  Ct.  Eep.  165;  Interstate  Commerce  Com- 
mission V,  Chicago,  R  I.  &  P.  R  Co.  218  XJ,  S.  88,  54  L.  ed. 
946,  30  Sup.  Ct.  Rep.  651.  In  this  case  the  Commission  acted 
within  the  scope  of  its  authority,  and  the  evidence  shows  that 
the  rate  was  out  of  proportion  to  the  rates  fixed  by  the  appellant 
over  the  same  line  to  Milwaukee, — a  distance  seven  times  as  great 
as  from  Galewood  to  Morton  Grove.  The  order  had  a  substantial 
basis  in  the  evidence,  and  there  is  no  ground  upon  which  the 
court  could  interfere  with  the  judgment  of  the  Commission. 

The  judgment  is  affirmed* 


HjI/INois  sttpremb  court. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY 

V. 

STATE  PUBLIC  UTILITIES  COMMISSION. 

[No.  9956.] 
(—  111.  — ,  108  N.  B.  737.) 

Commission  —  Jurisdiction  —  Complaint  as  tO'—  Who  may  tMring, 

A  railroad  company  cannot  complain  of  the  jurisdiction  of  the 
Commission  to  issue  an  order  relative  to  the  division  of  the  revenue 
from  through  rates  for  carrying  coal,  upon  the  groimd  that  no  notice 
was  served  upon  the  other  railroads  interested,  where  its  rights  were 
in  no  way  injuriously  affected,  especially  in  a  case  when  such  other 
railroads  not  only  knew  of  the  proceeding,  but  were  instrumental  in 
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bringing  it  about,  and  hare  accepted  and  acted  upon  the  benefits  of  the 
order  issued  by  establishing  through  rates  based  on  the  tariff  estab- 
lished by  the  order,  and  in  other  ways  express  their  intention  to  be 
bound  by  the  ruling  of  the  Commission. 

Orders'— Form '— Recital  of  finding. 

An  order  by  the  Commission  which  merely  directs  that  a  through 
rate  on  coal  shall  continue  and  remain  in  force  need  not  recite  in  the 
findings  that  the  railroads  interested  have  refused  and  neglected  to  es- 
tablish volunatrily  the  through  rate,  and  that  the  Commission  finds 
that  such  through  rate  is  necessary  for  the  accommodation  of  the  pub- 
lic, and  will  not  give  to  one  carrier  an  unfair  or  an  unequal  advantage 
over  the  other  as  provided  for  in  §  27  of  the  Public  Utilities  act  in 
cases  where  new  rates  are  established. 

Constitutional  law  — >  Due  process  —  Order  regulating  swUoMng  rates. 
An  order  of  the  Commission  regulating  the  switching  charges  for 
services  rendered  by  one  railroad  to  another  is  not  a  violation  of  the 
provisions  of  the  state  and  Federal  Constitutions  relative  to  due  process 
of  law  as  amounting  to  a  permit  to  a  railroad  to  operate  its  trains  and 
cars  over  and  upon  the  track  and  into  the  terminals  of  another  rail- 
road. 

Proceedings  —  Scope  of  relief  —  Interests  of  persons  not  parties, 

A  railroad  company,  upon  proceedings  instituted  by  the  Com- 
mission directing  it  to  show  cause  for  an  advancement  of  certain 
switching  rates,  cannot  attack  the  reasonableness  of  the  existing  rates 
which  were  voluntarily  made  by  the  respondent  company  with  the  other 
companies  interested,  since  before  such  rates  could  be  set  aside  notice 
and  an  opportunity  to  be  heard  must  be  given  to  all  intereste<i  par- 
ties. 

[April  22,  1916.] 

From  a  judgment  of  the  circuit  court  affirming  an  order  of 
the  Commission  continuing  in  effect  the  provisions  of  a  switching 
agreement  between  the  appellant  and  other  railroads,  the  Chi- 
cago, Milwaukee,  &  St.  Paul  Railway  Company  appeals ;  affirmed. 

Appearances :  O.  W.  Dynes,  C.  S.  Jefferson,  and  S.  D.  Scholes 
(Burton  Hanson,  of  counsel)  for  appellant;  M.  F.  Gallagher,  E. 
B.  Wilkinson,  Cohn  C.  H.  Fyffe,  Everett  Jennings,  and  Timothy 
F.  Mullen  for  appellees, 

Craig,  J.,  delivered  the  opinion  of  the  court:  This  is  an  ap- 
peal by  appellant,  the  Chicago,  Milwaukee,  &  St.  Paul  Eailway 
Company,  from  a  judgment  of  the  circuit  court  of  Sangamon 
county  affirming  an  order  of  the  Illinois  Railroad  and  Warehouse 
Commission,  entered,  after  a  hearing,  on  a  citation  issued  by  it 
of  its  own  motion,  directed  to  the  appellant,  requiring  it  to  show 
cause  for  the  advancement  of  certain  switching  charges  or  rates 
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in  what  is  known  as  the  Chicago  switching  district.  The  order 
appealed  from  was  entered  on  April  11,  1913,  since  which  time 
the  Public  Utility  act  (Hurd's  Eev.  Stat.  1913,  chap.  Ilia)  hH5 
become  effective,  by  which  the  Railroad  and  Warehouse  Commis- 
sion is  merged  into  the  State  Public  Utility  Oonmiission,  so  that 
this  appeal  is  now  defended  by  it  as  the  successor  of  the  Illinois 
Railroad  and  Warehouse  Conamission,  together  with  the  Chicago 
Coal  Dealers'  Association  and  the  Illinois  Manufacturers'  Asso- 
ciation, by  whom  the  complaint  was  made,  as  the  representatives 
of  the  sellers  and  consumers  of  coal  of  North  Chicago. 

Much  of  the  coal  that  is  shipped  into  Chicago  from  the  mines 
by  rail  comes  from  the  South  and  East,  and  the  railroads  carry- 
ing such  coal  enter  Chicago  from  the  South.  The  railroad  tracks 
of  appellant  enter  and  leave  Chicago  from  the  North  and  West. 
It  serves  consumers  of  coal  and  dealers  in  that  commodity  over  a 
large  area  in  the  northwest  part  of  the  city  and  suburbs.  This 
coal  in  carload  lots  is  transferred  from  the  tracks  of  the  coal- 
carrying  roads  to  the  tracks  of  appellant,  and  by  it  switched 
to  the  various  industries  and  dealers  it  serves.  The  switch- 
ing charges  involved  are  the  charges  for  switching  or  haul- 
ing these  cars  from  the  point  of  delivery  on  its  tracks  to  the 
place  of  ultimate  consignment.  These  switching  charges  are  a 
part  of  the  entire  charge  of  hauling  from  the  mine  to  t^e  ultimate 
consignee,  and  are  included  or  absorbed  in  the  through  rate  made 
by  the  initial  carrier  to  point  of  destination.  When  appellant 
gave  notice  of  raising  these  switching  charges  the  coal-carrying 
roads  immediately  gave  notice  to  the  consumers  and  dealers  in 
coal  served  by  the  appellant  that  these  through  rates  would  be 
canceled  and  there  would  be  a  corresponding  rise  in  the  through 
rate.  Complaint  was  made  by  the  dealers  to  the  Railroad  and 
Warehouse  Commission  against  such  increase,  which  complaint 
was  docketed  with  the  Conunission  as  No.  2032.  When  the  in- 
crease so  made  on  the  through  rate  by  the  coal-carrying  roads  was 
inquired  into,  it  was  discovered  that  the  only  cause  of  the  increase 
was  the  advance  made  in  switching  charges  by  the  appellant  and 
the  necessity  of  including  such  charges  in  the  through  rate, 
whereupon  the  Railroad  and  Warehouse  Commission  issued  the 
citation  in  this  case  against  appellant  to  show  cause  for  demand- 
ing of  the  coal-carrying  roads  a  higher  compensation  for  the  term- 
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inal  services  performed  by  it,  and  a  temporary  restraining  order 
was  entered  prohibiting  any  change  in  the  rates  on  coal  shipped 
from  points  within  the  state  until  the  matter  could  be  heard  by 
the  Commission.  This  citation,  which  is  the  case  under  consider- 
ation, was  made  the  subject  of  a  separate  proceeding  and  given 
docket  No.  2033. 

The  appellant  company  does  not  serve  any  mine  in  Illinois 
that  sells  coal  to  dealers  or  consumers  in  Chicago,  and  did  not 
publish  in  advance  through  rates,  and  was  not  made  a  party  to 
the  complaint  filed  in  case  No.  2032  before  the  Commission.  It, 
however,  seems  to  have  filed  or  prepared  to  file  an  answer  in  that 
case,  and  appeared  in  response  to  the  citation  issued  in  this  case 
(No.  2033),  and  obtained  leave  to  have  its  answer  so  prepared  in 
case  No.  2032  stand  as  its  answer  in  this  case.  The  substance  of 
the  defense  interposed  by  the  answer  was  that  appellant  is  a  com- 
mon carrier  organized  under  the  laws  of  the  state  of  Wisconsin, 
engaged  in  intrastate  and  interstate  commerce,  and  operating  ap- 
proximately 9,000  miles  of  main  railroad  tracks,  exclusive  of 
double  tracking,  yards,  spurs,  and  sidings,  with  extensive  termi- 
nal facilities  in  the  city  of  Chicago  for  the  accommodation  and 
expedition  of  the  traffic  over  its  own  lines;  that  during  the  years 
prior  to  August  1,  1911,  it  voluntarily  agreed  with  the  other  rail- 
roads entering  the  city  of  Chicago  on  a  through  tariff  rate  on  car- 
load lots  of  coal  covering  transportation  from  the  mines  in  Illinois 
to  points  of  delivery  on  its  lines  in  Chicago,  by  which  it  received  a 
division  approximately  $4  per  car,  plus  10  cents  per  ton  for  all 
over  60,000  pounds  to  the  car  on  each  car  of  coal  handled  over  its 
lines;  that  in  October,  1912,  it  notified  the  connecting  lines  that 
such  division  of  rates  was  unsatisfactory  and  insufficient  to  com- 
Densate  it  for  the  services  rendered,  and  that  it  had  adopted  a 
tariff  of  20  cents  a  ton  on  all  coal  received  in  carload  lots  from  the 
connecting  railroads  mentioned  in  the  petition  in  case  No.  2032 
for  delivery  over  its  lines  to  stations  in  what  is  known  as  the 
inner  zone  of  the  Chicago  district.  The  answer  further  alleges 
that  for  a  number  of  years  there  has  been  in  force  a  tariff 
schedule  for  hauling  coal  in  carload  lots  within  the  city  of  Chi- 
cago and  in  its  inmiediate  vicinity  known  as  the  Illinois  distance 
tariff,  established  by  the  Commission,  which  provides  a  rate  on 
carload  lots  of  soft  coal  of  23  cents  per  ton  where  the  hauling 
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distance  is  2  miles  or  iinder^  with  a  graduated  scale  up  to  58  cents 
per  ton  where  the  hauling  distance  is  not  less  than  25  miles  nor 
more  than  80  miles;  that  the  actual  cost  of  handling  cars  of  coal 
from  connecting  lines  to  the  points  of  delivery  on  its  line  within 
the  city  of  Chicago  is  approximately  $10  per  car ;  that  the  appel- 
lant is  not  a  coal-carrying  road  and  gets  no  line  haul  on  such  com- 
modity, but  is  required  to  pay  a  charge  of  45  cents  per  day  for 
each  day  a  car  of  any  other  line  is  in  its  possession  in  making 
such  delivery,  and  that  it  requires  on  an  average  seven  days  for 
the  delivery  of  each  car ;  that  requiring  it  to  give  the  coal-carrying 
railroads  and  the  consumer  the  benefit  of  its  terminal  connections 
will  interfere  with  the  line  hauls  over  its  own  lines  and  require 
it  to  pay  a  per  diem  charge  for  the  transportation  of  coal  cars  on 
its  terminals  without  receiving  a  reciprocal  per  diem  charge  from 
other  railroads,  for  the  reason  that  it  does  not  perform  a  similar 
service  for  the  other  railroads  entering  the  city  of  Chicago,  as  it 
makes  no  long  haul  of  coal  that  would  be  subject  to  such  deliver- 
ies, and  that  requiring  it  to  transport  intrastate  carload  lots  of 
coal  at  such  lower  rate  will  have  the  effect  of  placing  a  burden  on 
interstate  commerce,  in  violation  of  §  8  of  article  1  of  the  Consti- 
tution of  the  United  States  and  the  provisions  of  the  act  common- 
ly known  as  the  interstate  commerce  act,  and  also  require  the  ap- 
pellant to  transport  coal  over  its  lines  for  less  rate,  for  equal 
weights  and  distances,  than  is  charged  elsewhere  in  Illinois,  and, 
in  effect,  will  cause  it  to  discriminate  against  other  commodities 
and  the  shippers  of  other  commodities  elsewhere,  and  place  a 
burden  upon  other  commerce  not  so  preferentially  benefited. 
The  answer  further  alleges  that  requiring  it  to  transport  coal  in 
carload  lots  for  the  benefit  of  connecting  carriers  to  points  of 
delivery  on  its  own  terminals  is  a  violation  of  its  constitutional 
rights  and  of  §  26  of  the  Illinois  Eailroad  and  Warehouse  Com- 
mission act,  which  prescribes  the  powers  and  duties  of  the  Eail- 
road and  Warehouse  Commission,  which,  it  alleges,  is  without 
power  or  authorily  to  make  the  order  heretofore  entered  in  the 
cause  on  December  12,  1912  (the  temporary  restraining  order), 
requiring  appellant  to  receive  from  connecting  lines  of  railways 
at  its  Chicago  terminals  coal  in  carload  lots,  and  deliver  the  same 
to  points  on  its  system  at  no  higher  rate  than  it  had  heretofore 

been  making  for  such  service,  and  asks  that  the  restraining  order 
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entered  in  the  cause  may  be  aside  and  rescinded  and  the  proceed* 
ings  against  it  dismissed. 

A  hearing  was  had  before  the  Commission,  at  which  appellant 
and  the  coal  dealers'  association  and  parties  interested  appeared. 
Evidence  was  taken,  from  which  evidence,  and  from  other  facts 
found  by  the  Commission  from  the  previous  proceedings  before 
it  bearing  on  the  subject  and  to  which  no  objection  has  been  made 
as  a  basis  for  the  ultimate  finding  of  the  Commission,  it  appears 
that  some  time  prior  to  September  16,  1908,  the  Railroad  and 
Warehouse  Commission,  after  a  hearing  lasting  several  months, 
issued  an  order,  known  as  "rule  23,"  fixing  the  Chicago  switch- 
ing district  and  the  rates  for  the  different  kinds  of  switching 
within  that  district.  It  seems  that  immediately  prior  to  the 
adoption  of  this  rule  appellant  had  been  demanding  20  cents  per 
ton  for  its  services  in  making  delivery  of  coal  in  carload  lots  re- 
ceived from  other  roads  to  the  various  industries  on  its  lines  with- 
in the  Chicago  district,  and  that  the  other  railroads  had  refused 
to  accede  to  such  demands.  Before  this  rule  became  effective,  ap* 
pellant  and  other  railroad  companies  obtained  a  temporary  in- 
junction from  the  Federal  court  restraining  the  enforcement  of 
such  rule. 

While  this  injunction  suit  was  pending,  representatives  of  the 
various  railroads  entering  Chicago  and  a  committee  representing 
the  shipping  and  manufacturing  interests  of  the  city  opened 
negotiations  with  a  view  of  adjusting,  by  agreement  of  all  the 
parties  interested,  the  switching  rates  in  Chicago.  Numerous  con- 
ferences were  held  between  them,  at  some  of  which  representa- 
tives of  the  Illinois  Bailroad  and  Warehouse  Commission  and  the 
Interstate  Commerce  Commission  were  present  These  confer- 
ences covered  a  period  of  nearly  two  years,  and  they  finally  re- 
sulted in  an  agreement  that  the  Chicago  rate  should  apply  to  all 
carload  traffic  to  and  from  all  industries  in  the  Chicago  switching 
district,  the  line  bringing  into  or  taking  the  traffic  out  of  said 
district,  where  the  freight  charge  was  $16  or  more  per  car,  to  ab- 
sorb— ^that  is,  pay — ^the  connecting  line  switching  charge,  which 
was  fixed  at  not  to  exceed  1  cent  per  100  pounds,  except  upon 
grain,  coal,  and  coke.  The  reason  the  exception  was  made  as  to 
coal  was  that  for  a  period  of  twenty  or  thirty  years  the  switching 
charges  on  coal  had  been  established  at  approximately  $4  per  car, 
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plus  10  cents  per  ton  for  all  over  60,000  pounds  to  the  oar.  This 
agreement  was  embodied  in  what  was  called  the  Lowery  tariff, 
covering  the  switching  or  terminal  charges  for  Chicago,  and  was 
accepted  and  permitted  to  be  published  and  become  effective  by 
both  the  Illinois  Eailroad  and  Warehouse  Commission  and  the 
Interstate  Commerce  Commission.  After  these  rates  had  been 
agreed  to,  except  as  to  the  coal-hauling  roads,  the  Chicago,  Mil- 
waukee^ &  St.  Paul  Kailway  Company  and  the  Chicago  &  North- 
western Railway  Company,  who  were  parties  to  the  agreement, 
served  notice  upon  the  coal-carrying  roads  that  under  the  recip- 
rocal switching  tariffs  then  about  to  go  into  effect  they  would  de- 
mand for  coal  and  coke  from  connecting  lines  20  cents  per  ton. 
Immediately  upon  receiving  such  notice  the  coal-carrying  roads 
and  coal  operators  protested  to  the  Interstate  Commerce  Com- 
mission and  to  the  Illinois  Railroad  and  Warehouse  Commission 
against  the  acceptance  of  the  Lowery  tariff  until  the  matter  of  the 
division  of  switching  charges  on  coal  and  coke  was  settled.  In 
July,  1911,  during  the  hearings  before  the  Commission  and  before 
Chief  Examiner  Brown  of  the  Interstate  Commerce  Commission, 
divisions  on  coal  and  coke  were  adjusted  between  the  Illinois 
coal-carrying  roads  and  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company,  and  that  carrier  receded  from  its  demand  for 
a  division  of  20  cents  per  ton,  and  agreed  to  the  acceptance  of  a 
division  of  $4  per  car,  with  an  additional  charge  of  10  cents  per 
ton  on  any  excess  over  60,000  pounds.  The  rates  thus  established 
were  accepted  and  acted  upon  by  all  of  the  railroads  entering 
Chicago,  including  the  appellant,  from  August  1,  1911. 

In  October,  1912,  appellant  served  notice  on  the  coal-carrying 
roads  that  it  would  no  longer  accept  the  rate  of  $4  per  car,  plus 
the  10  cents  per  ton  on  all  over  60,000  pounds  to  the  car,  as  its 
portion  of  the  through  rate  charges  from  mines  in  Illinois  to  the 
points  of  delivery  on  its  lines  within  the  Chicago  switching  dis- 
trict, but  would  demand  as  its  portion  of  such  rate  the  sum  of  20 
cents  per  ton,  which  resulted  in  the  complaints  filed  in  case  N*o. 
2032  before  the  Commission  and  the  issuance  by  the  Commission 
of  the  citation  in  the  present  case.  At  the  hearing  appellant  in- 
troduced evidence  tending  to  show  that  the  switching  rate  on  coal 
as  established  by  the  Lowery  tariff  was  unreasonable  and  insuffi- 
cient to  cover  the  expense  of  such  service ;  the  evidence  offered  on 
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this  subject,  however,  consisting  very  largely  of  that  which  had 
been  prepared  for  use  in  the  injunction  proceeding  instituted  in 
1908  and  relating  to  the  conditions  existing  at  that  time,  while 
the  evidence  introduced  by  the  appellees  showed  the  prior  contro- 
versy between  the  several  railroads  resulting  in  the  establishment 
of  rule  23  by  the  Commission,  followed  by  the  negotiations  and 
conferences  between  the  parties  interested,  the  Illinois  Hailroad 
and  Warehouse  Commission  and  the  Interstate  Commerce  Com- 
mission, culminating  in  the  agreement  accepting  and  adopting 
the  Lowery  tariff  for  the  Chicago  switching  district  and  the  sus- 
pension of  rule  23  while  that  tariff  was  in  force.  As  it  clearly 
appeared  that  the  Lowery  tariff  was  based  on  a  reciprocal  ar^ 
rangement  of  the  switching  charges  among  the  several  railroads 
involved,  and  that  appellant  assented  to  and  adopted  the  provi- 
sions of  such  tariff  with  full  knowledge  of  all  of  the  matters 
complained  of,  the  Conamission  deemed  the  evidence  offered  in- 
sufficient to  warrant  it  in  setting  aside  and  annulling  the  traffic  ar- 
rangements established  by  the  Lowery  tariff,  and  entered  its 
order  finding,  in  substance,  that  the  Lowery  tariff  was  adopted  by 
the  several  railroads  which  enter  the  Chicago  switching  district 
as  a  reciprocal  arrangement  made  after  many  conferences  be- 
tween the  shippers  and  other  organizations  interested  in  trans- 
portation arrangements  in  the  city  of  Chicago ;  that  it  went  into 
operation  by  general  consent  of  all  parties  interested,  but  without 
the  formal  approval  of  the  Commission,  and  that  the  rates  there- 
in established  were  to  take  the  place,  for  the  time  being,  of  the 
rates  established  by  rule  23,  and  were  to  remain  in  force  and 
effect  until  the  Commission  determined  otherwise  or  was  given 
an  opportunity  to  take  steps  to  re-establish  rule  23  if  in  its  judg- 
ment it  so  desired;  that  to  permit  a  change  to  be  made  in  the 
rates  fixed  by  the  Lowery  tariff  would,  under  existing  circum- 
stances, practically  be  an  abandonment  of  rule  23;  that  the 
amount  to  be  received  by  appellant  out  of  the  entire  charge 
should,  under  the  law,  in  the  first  instance,  if  possible,  be  agreed 
upon  between  it  and  the  other  railroads  after  the  through  rate  is 
established,  and  if  this  could  not  be  done,  that  the  Conunission  had 
the  power  to  hear  and  determine  the  question  between  the  respec- 
tive railroads  interested,  and  that  as  there  was  nothing  in  the 
record  to  show  any  attempt  had  ever  been  made  by  the  railroads 
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which  were  parties  to  the  through  rate  to  agree  upon  such  an 
amount;  nor  that  the  matter  of  the  division  of  through  rates  had 
been  presented  to  the  Commission  for  investigation  or  determina- 
tion, it  ordered  and  directed: 

"That  the  charge  provided  for  in  the  through  rates  which  were 
adopted  and  have  been  in  force  between  the  respective  parties 
since  August  1, 1911,  shall  be  continued  and  remain  in  full  force 
and  effect  until  the  further  order  of  this  Commission,  and  the 
divisions  of  such  through  rates  at  that  time  agreed  upon  between 
the  respective  parties,  and  which  have  been  acted  upon  from  such 
date,  shall  remain  as  agreed  upon  between  the  respective  parties 
at  the  time  of  the  adoption  by  them  of  the  Lowery  tariff  until 
such  a  time  as  they  may  be  changed  by  agreement  or  in  the 
manner  herein  stated." 

From  this  order  appellant  appealed  to  the  circuit  court  of  San- 
gamon county,  which  affirmed  the  order  of  the  Commission,  and 
this  appeal  was  then  taken. 

Appellant  points  out  that  the  order  of  the  Eailroad  and  Ware- 
house Commission  complained  of  consists  of  two  essential  and  in- 
dependent parts,  as  follows:  First,  an  order  that  through  rates 
effective  August  1,  1911,  from  coal-producing  points  in  Illinois 
to  destinations  in  Chicago,  be  continued  in  force  and  effect  "until 
the  further  order  of  this  Commission ;"  and,  second,  that  the  di- 
vision of  such  through  rates  which  each  participating  carrier  may 
have  shall  remain  the  same  as  it  was  on  August  1, 1911,  until  such 
time  as  the  railroads  interested  may  agree  on  a  different  division, 
or  the  Commission,  in  the  absence  of  such  agreement,  order  a 
different  division. 

Nine  points  are  relied  upon  by  appellant  for  reversal,  of  which 
the  first,  second,  third,  fourth,  fifth,  and  eighth  are  to  the  effect 
that  the  Illinois  Railroad  and  Warehouse  Commission  was  with- 
out jurisdiction  over  the  subject-matter  covered  by  its  order ;  that 
it  had  no  authority  to  enter  an  order  regulating  transportation 
charges  of  the  appellant  road,  and  its  division  of  such  charges 
with  connecting  lines,  in  a  proceeding  which  involved  only  a 
citation  directed  against  appellant,  alone;  that  it  did  not  have 
jurisdiction  over  the  persons  of  the  various  railway  companies 
other  than  appellant  who  were  affected  and  whose  tariff  charges 
were  affected  and  reduced  by  the  order  appealed  from ;  that  such 
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other  railroad  companies  were  not  notified  that  their  rights  were 
to  be  passed  upon,  and  they  were  not  given  an  opportunity  to  be 
heard,  and  the  order  entered  is  therefore  contrary  to  the  provi- 
sions of  the  statute  of  Illinois  which  prescribes  the  powers  and 
duties  of  the  Kailroad  and  Warehouse  Commission,  and  the  order 
was  in  excess  of  its  authority  and  beyond  its  jurisdiction.  The 
other  points  are  that  the  order  appealed  from  is  unreasonable  and 
unlawful,  and  if  given  force  would  have  the  effect  of  taking  the 
property  of  the  appellant  and  other  railway  companies  affected 
thereby  without  due  process  of  law,  contrary  to  the  Oonfititutions 
of  the  state  of  Illinois  and  the  United  States,  and  that  for  these 
reasons  the  circuit  court  of  Sangamon  county  erred  in  sustaining 
and  affirming  the  order  of  said  Conunission  on  appeal. 

In  support  of  its  first  series  of  contentions  the  appellant  cites 
§  31  of  the  Railroad  and  Warehouse  act  (Hurd's  Stat.  1911,  p. 
1866),  which  provides  that  "the  Conunission  are  hereby  em- 
powered and  authorized  to  hear  and  determine  all  questions 
arising  under  this  act,  upon  giving  due  notice  to  all  persons,  in- 
dividuals, or  corporations  interested  therein,  and  to  enter  an 
order  in  relation  thereto,"  and  the  cases  of  Payson  v.  People^ 
175  111.  267,  51  K  E.  688,  Schertz  v.  People,  105  111.  27,  Fort- 
man  v.  Ruggles,  68  111.  207,  McChesney  v.  People,  148  HI  221, 
35  K  E.  739,  Senichka  v.  Lowe,  74  111.  274,  and  Cobe  v.  Quyer, 
237  111.  516,  86  N.  E.  1071,  which  hold  that  where  a  body  is 
created  by  statute  with  special  powers  nothing  will  be  presumed 
to  be  within  its  jurisdiction  which  does  not  distinctly  appear  to 
be  so,  and  that  when  such  body  assumes  to  act  upon  a  particular 
matter  its  jurisdiction  of  both  the  person  and  the  subject-matter 
must  affirmatively  appear  from  its  records.  However  true  this 
may  be  as  an  abstract  proposition  of  law,  such  rule  has  no  appli- 
cation to  the  case  at  bar.  Appellant  cannot  be  heard  to  urge  an 
alleged  error  in  the  proceedings  which  in  no  way  injuriously 
affects  its  rights.  Short  v.  Raub,  81  111.  609 ;  Eeed  v.  Boyd,  84 
HI.  66;  Chicago  v.  Qilsdorff,  258  111.  212,  101  N.  E.  646.  This 
rule  applies  to  statutory  as  well  as  other  proceedings.  Thus,  in 
O'Laughlin  v.  Covell,  222  IlL  162,  78  K  E.  59  (a  proceeding  to 
register  title  under  the  Torrens  act),  we  held  that  even  if  it  be 
admitted  the  service  on  necessary  parties  to  the  proceedings  was 

defective  and  insufficient,  such  error  could  not  be  urged  by  the 
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other  party  as  a  ground  for  reyersal  in  this  conrt  The  same  is 
true  here,  where  the  record  shows  that  the  other  railroads  not 
only  knew  of  this  proceeding,  but  also  were  instrumental  in 
bringing  it  about,  and  have  accepted  and  acted  upon  the  benefits 
of  such  order  by  establishing  through  rates  based  on  the  tariff 
established  by  it,  and  in  other  ways  expressed  their  intention  to 
be  bound  by  the  ruling  of  the  Commission  in  that  respect. 

It  is  also  contended  in  this  connection  that  the  order  is  void  for 
the  reason  that  there  is  no  finding  in  it  that  the  railroads  inter- 
ested have  refused  or  neglected  to  voluntarily  establish  the 
through  rates,  and  that  the  Commission  finds  that  such  through 
rates  are  necessary  for  the  accommodation  of  the  public,  and  will 
not  give  to  one  carrier  an  unfair  or  unequal  advantage  over 
another,  as  provided  in  §  27  of  the  act.  This  contention  is  based 
upon  that  portion  of  the  findings  of  the  Commission  in  which  it 
states  '^that  there  is  nothing  in  this  record  to  show  that  any 
attempt  has  ever  been  made  by  the  common  carriers  which  were 
parties  to  the  through  rate  to  agree  upon  any  amount,  nor  has  the 
matter  of  division  been  presented  to  this  Commission  for  investi- 
gation or  determination.^' 

Appellant's  argument  is  that  a  finding  of  such  facts  in  the 
order  is  jurisdictional,  and  that,  unless  the  order  so  finds,  any 
order  of  the  Commission  establishing  a  through  rate  is  illegal  and 
void.  Assuming,  without  deciding,  that  this  is  true,  such  question 
is  not  presented  for  decision  on  this  record.  The  order  of  the 
Commission  did  not  establish  or  attempt  to  establish  a  new 
through  rate,  but,  on  the  contrary,  only  continued  in  force  the 
through  rate  that  was  previously  established  by  agreement  among 
the  parties  in  lieu  of  the  provision  of  rule  23  of  the  Commission, 
which  was  suspended  while  the  switching  rate  established  by  the 
Lowery  tariff  continued  in  force.  The  only  effect  of  the  order 
entered  was  to  continue  in  effect  the  through  rate  established  by 
the  Lowery  tariff  until  such  time  as  that  tariff  or  rate  should  be 
changed  by  agreement  of  the  parties  or  by  a  hearing  before  the 
Commission  in  the  manner  provided  by  that  act.  Where  no  new 
rate  is  established  or  attempted  to  be  established  it  is  unnecessary 
that  the  order  continuing  the  old  rate  in  force  should  contain  a 
finding  that  the  railroads  interested  had  refused  or  neglected  to 
voluntarily  establish  a  new  through  rate,  or  that  the  establish- 
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ment  of  a  new  through  rate  was  necessary  for  the  accommodation 
of  the  public  and  in  order  not  to  give  one  carrier  an  unfair  or 
unequal  advantage  over  another.  At  most,  those  provisions  of 
the  statute  were  intended  to  be  applicable  to  the  proceedings  in 
which  new  rates  were  established.  As  nothing  of  that  kind  was 
done  in  this  case,  a  recital  of  such  finding  in  the  order  was  un- 
necessary. 

It  is  a  sufficient  answer  to  this  portion  of  appellant's  contention 
that  the  coal-carrying  roads  are  making  no  objection  to  the  order 
in  question,  and  it  does  not  lie  in  the  mouth  of  appellant  to  make 
objections  which  these  other  roads  might  make.  It  is  further  ap^ 
parent  that  the  other  roads  are  in  no  way  interested  or  affected 
by  the  order  of  the  Commission  for  this  reason:  The  other 
roads,  of  whose  interests  appellant  is  so  solicitous,  by  raising  their 
through  rates  would  neither  gain  nor  lose  under  the  circumstan- 
ces. These  roads,  as  we  have  seen,  made  a  through  rate  on  car- 
load lots  of  coal  from  the  mines  to  points  within  the  Chicago 
switching  district.  The  switching  charges  which  were  agreed 
to  as  a  result  of  the  reciprocal  arrangement  were  $4  per  car  in 
carload  lots  weighing  60,000  pounds  and  less,  and  10  cents  per 
ton  on  all  carload  weights  over  60,000  pounds,  which  portion  of 
the  through  rate  went  to  appellant  where  such  cars  were  delivered 
to  consumers  and  dealers  served  by  appellant.  The  coal-hauling 
roads  or  initial  carriers  received  the  balance.  When  appellant 
gave  notice  of  raising  its  rates  to  20  cents  a  ton,  the  initial  car- 
riers, in  order  to  maintain  the  through  rate  fixed  under  the  Low- 
ery  tariff,  would  be  obliged  to  take  less  than  what  they  had  been 
receiving,  and,  to  get  the  same  amount  as  they  had  been  receiving 
under  the  Lowery  tariff,  they  were  compelled  to  raise  the  through 
rate  by  an  amoimt  equal  to  the  additional  switching  charges  pro- 
posed by  the  appellant  The  latter  course  was  the  one  adopted, 
which,  as  we  have  seen,  led  to  the  complaint  by  the  coal  dealers' 
association  being  filed  with  the  Commission,  docketed  as  No. 
2032.  It  sufficiently  appears  that  when  an  inquiry  was  begun 
into  this  matter  the  only  reason  for  the  increase  in  the  through 
rates  was  the  advance  in  switching  charges  made  by  appellant. 
The  other  roads  were  apparently  satisfied  with  the  rates  accord- 
ing to  the  Lowery  tariff,  and  were  entirely  willing  to  let  them 
remain.    In  brief,  the  whole  matter  is  similar  to  a  case  in  which 
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the  interests  of  several  parties  are  involved*  which  has  been  settled 
by  stipulation  and  agreement  of  all  the  parties,  and  the  court  has 
ordered  accordingly.  One  of  the  parties  to  this  stipulation  and 
agreement  attempts  to  break  it,  and  the  court  by  its  order  re- 
strains such  action  of  the  dissatisfied  party,  and  thereby  merely 
restores  the  status  quo  of  all  parties  under  the  stipulation,  of 
which  they  were  all  cognizant  and  had  agreed  to. 

Ab  to  the  second  series  of  objections,  it  is  insisted  that  in 
restoring  the  Lowery  tariff  the  Commission,  in  effect,  turned  over 
the  appellant's  tracks  and  terminal  facilities  to  other  railroads 
engaged  in  a  like  business,  contrary  to  the  provision  of  §  26  of 
the  Eailroad  and  Warehouse  act,  and  deprived  appellant  of  its 
property  without  due  process  of  law,  in  violation  of  the  provi- 
sions of  the  state  and  Federal  Constitutions.  Similar  conten- 
tions were  made  and  passed  upon  by  the  Supreme  Court  of  the 
United  States  in  Grand  Trunk  R.  Co.  v.  Michigan  E.  Commis- 
sion, 231  U.  S.  457,  58  L.  ed.  310,  34  Sup.  Ct.  Rep.  152,  and 
determined  adversely  to  the  contention  now  made  by  the  appel- 
lant. The  Michigan  statute  contained  provisions  similar  to  those 
found  in  §  26  of  the  act  under  consideration,  with  a  provision 
that  nothing  in  the  act  should  be  construed  as  requiring  any  rail- 
road to  give  the  use  of  its  tracks  or  terminal  facilities  to  another 
railroad  engaged  in  a  like  business.  The  Michigan  Railroad 
Commission  undertook  to  compel  the  railroad  companies  enter- 
ing Detroit  to  receive  cars  from  one  another  at  a  junction  point 
or  physical  connection  within  the  corporate  limits  of  the  city,  and 
transport  them  to  the  team  tracks  on  the  lines  of  the  other  com- 
panies, and  fixed  the  switching  charges  for  such  service.  Tt  was 
there  contended  that  the  team  track  service  was  not,  in  a  proper 
sense,  transportation,  but  a  mere  convenience  at  the  destination 
or  initial  point  of  the  transportation,  and  hence  terminal  facil- 
ities merely,  and  their  use  was  not  required  to  be  given  to  other 
railroads  engaged  in  like  business  under  the  exemption  clause  in 
the  Michigan  statute,  and,  if  they  were  exempted  by  such  provi- 
sion, that  such  order  by  the  Commission  requiring  the  rendering 
of  such  terminal  service  was  a  taking  of  their  property  without 
due  process  of  law,  in  violation  of  their  constitutional  rights. 
In  that  case  the  court  pointed  out  that  the  extent  of  Detroit  was 
about  22  miles,  with  a  population  of  about  500,000,  and  that  such 
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team  tracks  were  necessary  to  prevent  the  congestion  which  would 
result  from  requiring  all  carload  freight,  both  in  and  out  of  the 
city,  to  be  delivered  at  the  freight  depots,  and  hence  were  in  a 
proper  sense  shipping  stations;  that  to  require  local  transporta- 
tion by  a  railroad  between  its  own  shipping  stations  in  a  city, 
whether  the  number  of  shipping  stations  had  been  voluntarily 
established  by  the  railroad  or  by  the  order  of  the  Commission 
under  its  powers,  provided  such  transportation  is  for  a  substan- 
tial distance  and  of  such  a  character  as  reasonably  to  require  a 
railroad  haul  as  distinguished  from  other  means  of  carriage,  was 
a  legitimate  exercise  of  the  Commission's  power.  It  was  there 
said :  ^^  ^It  is  clear  that  a  statute  validly  may,  and  the  statutes  we 
are  considering  do,  authorize  the  employment  of  such  depots,  side 
tracks,  and  team  tracks  of  a  railroad  for  transporting  carload 
freight  to  and  from  the  junction  of  such  road  with  another  road 
as  a  substantial  part  of  a  continuous  transportation  routing, 
where  such  junction  is  outside  the  city  limits.'  .  .  .  The 
fact  that  the  freight  movement  begins  and  ends  within  the  limits 
of  a  city  does  not  take  from  it  its  character  ^of  an  actual  trans* 
portation  between  two  termini,'  the  other  conditions  obtaining. 
•  •  •  The  effect  of  the  order  is  simply  that  the  companies 
shall  accept  freight  at  the  designated  points  for  shipment  to  the 
other  designated  points.  This,  except  in  an  extreme  sense,  is 
not  a  use  of  the  tracks  and  terminals;  or,  rather,  it  is  only  a 
proper  use — the  use  for  which  the  roads  were  constituted  to 
afford.  An  area  of  22  miles  is  attempted  by  appellants  to  be 
localized  and  made  a  destination  point.  A  city  may,  in  a  sense, 
be  such  a  terminal  unit,  but  considering  the  extent  of  Detroit,  it 
is  competent,  we  think,  for  the  state  under  the  conditions  which 
this  record  presents  to  consider  points  within  it  the  beginning 
and  destination  of  traffic.  And  to  call  the  service  necessary  to 
such  intrastate  movement  of  freight  a  taking  of  terminals  is  mis- 
leading, and  puts  out  of  view  the  full  signification  of  the  question 
which  the  record  presents,  which  is,  Is  there  a  distinct  and  suffi- 
cient movement  between  places  which  the  companies  can  be 
required  to  perform,  or  which,  to  put  it  another  way,  constitutes 
transportation  and  therefore  such  as  the  companies  were  created 
to  perform  ?  That  cars  may  be  delivered  or  received  is  but  an 
incident.     The  statute  therefore  is  a  regulation  of  the  business 
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of  appellants,  not  an  appropriation  of  their  terminal  facilities 
for  the  use  and  benefit  of  other  roads.  It  is  therefore  justified 
by  the  doctrine  of  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep.  115.  See  also  Min- 
neapolis &  St.  L.  E.  Co.  V.  Minnesota,  186  U.  S.  257,  46  L.  ed. 
1151,  22  Sup.  Ct.  Rep.  900." 

The  case  of  Louisville  &  N.  E.  Co.  v.  Central  Stock  Yards  Co. 
212  XT.  S.  132,  53  L.  ed.  441,  29  Sup.  Ct.  Rep.  246,  and  the 
other  eases  cited  by  appellant,  are  not  in  conflict  with  this  view. 
The  former  case  is  fully  discussed  in  Grand  Trunk  R.  Co.  v. 
Michigan  E.  Commission,  supra,  and  will  not,  therefore,  require 
further  discussion  here. 

The  views  herein  expressed  as  to  the  right  of  the  legislature  to 
regulate  and  control  the  side  tracks,  spurs,  and  industrial  con- 
nections of  intrastate  railroads  is  in  f  uU  accord  with  the  previous 
decisions  of  this  court  Thus,  in  Chicago  Dock  &  Canal  Co.  v. 
Garrity,  115  HI.  155,  3  K  E.  448,  we  held  that  side  tracks, 
spurs,  and  industrial  connections,  whether  constructed  by  the 
railroad  or  by  private  individuals  and  connected  with  the  rail- 
road lines,  were  in  legal  contemplation  and  to  all  intents  and 
purposes  a  part  of  such  railroad  line  with  which  they  were  con- 
nected, and  when  thrown  open  to  public  use,  indiscriminately, 
became  impressed  by  such  public  use  with  a  public  character  and 
subject  to  public  regulation  and  control.  And  in  Railroad  &  W. 
Commission  ex  rel.  East  Side  Packing  Co.  v.  Vandalia  R.  Co. 
258  IlL  397,  101  N.  E.  600,  Ann.  Cas.  1914B,  363,  we  held 
that  a  railroad  company,  in  switching  cars  within  the  city's 
limits  between  industries  on  its  lines,  or  to  make  connections  for 
delivery  to  industries  on  other  lines,  acts  as  a  common  carrier 
the  same  as  when  engaged  in  moving  cars  between  stations  on  its 
own  lines,  and  is  subject  to  the  jurisdiction  of  the  Commission 
in  the  matter  of  the  regulation  of  its  rates  and  charges  for  such 
service.  And  such  is  the  trend  of  all  of  the  cases  upon  the  ques- 
tion. It  may  be  added,  however,  that  there  is  a  marked  distinc- 
tion between  the  turning  over  of  the  use  of  the  tracks  and 
terminal  facilities  of  one  railroad  to  another  and  the  regulating 
of  the  switching  charges  for  services  rendered  by  the  operating 
railroad.  One  would  permit  a  railroad  to  operate  its  trains  and 
cars  over  and  upon  the  tracks  and  into  the  terminals  of  the  other, 
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while  the  other  would  only  fix  the  charges  which  might  be  made 
by  the  operating  railroad  for  such  services  in  receiving  and  trans- 
porting cars  or  freight  of  the  other  railroad  from  connecting 
points  to  place  of  destination  over  its  lines,  without  giving  any 
right  to  the  other  railroad  to  enter  upon  its  tracks  or  into  its  ter^ 
minals  at  all.    Such  is  the  situation  here. 

It  is  further  insisted  that  the  rate  established  by  the  Lowery 
tariff  is  unreasonable  and  for  that  reason  the  order  should  be 
reversed.  We  would  be  inclined  to  inquire  into  the  subject- 
matter  of  this  contention  if  it  were  properly  presented  and  we 
could  do  so  understandingly,  which  we  cannot  do  in  the  present 
state  of  the  record.  The  rates  which  were  kept  in  force  by  the 
order  of  the  Eailroad  and  Warehouse  Commission  were,  as  we 
have  pointed  out,  the  result  of  a  reciprocal  agreement  among  the 
different  railroads  and  appellant  and  those  who  pay  the  freight 
from  which  the  railroads  derive  their  profits.  It  would  be  impos- 
sible to  do  justice  in  the  matter  without  going  into  the  whole 
subject  and  considering  the  rights  and  interests  of  all  the  parties. 
While  the  coal-carrying  roads  are  interested  in  having  appellant 
deliver  coal  to  the  users  of  that  conunodity  located  along  appel- 
lant's lines  in  that  part  of  the  Chicago  switching  district  covered 
by  it,  there  can  be  no  doubt  that  appellant  is  equally  interested  in 
having  the  coal-carrying  roads  perform  the  same  service  as  to 
the  carload  lots  of  grain  and  other  commodities  which  it  brings 
to  Chicago  over  its  tracks  from  the  immense  territory  which  it 
serves,  and  switching  these  cars  to  points  within  the  switching  dis- 
trict, which  are  served  by  the  coal-carrying  roads.  As  to  how  the 
latter  roads  fared  in  this  arrangement  we  are  not  fully  advised 
from  the  record,  but  it  is  plain  that  the  object  of  the  Lowery  tariff 
was  apparently  to  make  an  adjustment  of  rates  satisfactory  to  all 
shippers,  wherever  situated  within  the  Chicago  district,  and  we 
must  assume  that  the  appellant  company  had  good  reasons  for 
agreeing  to  those  rates;  and  while  its  contention  may  be  true 
that  it  is  switching  coal  cars  under  the  present  arrangement  at  a 
loss,  it  may  well  be  true  that  the  other  railroads  are  switching 
appellant's  cars  at  an  equal  loss,  by  reason  of  which  fact  the  ap- 
pellant receives  larger  profits  on  through  freight  for  which  it  is 
the  initial  carrier.  The  Lowery  tariff  was  a  reciprocal  switching 
rate  or  charge  established  by  agreement  between  all  the  partiei 
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interested,  including  appellant,  only  after  the  most  deliberate 
and  careful  investigation,  involving  conferences  lasting  many 
months  and  a  consideration  of  conditions  by  experts  of  great 
knowledge  and  experience  in  such  matters,  and,  before  it  is  set 
aside  or  overturned,  all  interested  parties  should  be  given  notice 
of  the  hearing  and  a  chance  to  present  their  side  of  the  case.  No 
attempt  was  made  to  do  that  in  this  case.  Appellant  knew  then, 
as  well  as  it  knows  now,  that  if  any  change  was  to  be  made  in  the 
switching  rates  established  by  the  Lowery  tariflF,  all  other  rail- 
roads having  switching  connections  with  it  would  be  affected  by 
such  change  in  rates  and  were  necessary  parties  to  the  proceed- 
ings. Appellant  did  not  ask  to  have  them  made  parties,  but  pro- 
ceeded with  the  hearing  to  its  final  adjudication  without  com- 
plaint. Under  these  circumstances  we  think  appellant  is  in  no 
position  to  urge  that  the  Commission  erred  in  not  entering  an 
order  affecting  the  rights  of  the  parties  over  which  it  at  the  time 
had  no  jurisdiction,  and  one  which,  on  the  record  before  it,  it 
had  no  lawful  authority  to  make.  It  would  be  manifestly  unfair 
to  do  so.  It  is  further  to  be  observed  that  most  of  the  evidence 
introduced  by  appellant  related  to  a  time  prior  to  the  adoption 
of  the  Lowery  tariff.  This  tariff  the  appellant  accepted  without 
objection,  with  full  knowledge  of  substantially  all  of  the  facts 
which  it  now  urges  against  the  tariff  as  making  the  same  un- 
reasonable and  oppressive.  If  such  is  true,  it  is  a  condition 
brought  about  by  appellant's  active  co-operation  and  approval. 
If  it  seeks  relief  from  it,  it  should  institute  the  kind  of  a  proceed- 
ing contemplated  by  the  statute.  Until  this  is  done  neither  the 
courts  nor  the  Commission  can  afford  it  any  relief.  When  that 
is  done  it  will  be  time  enough  to  consider  that  question.  For  the 
present  it  is  sufficient  to  say  the  matter  of  rate  regulation  is  es- 
sentially one  of  legislative  control,  and  that  when  such  regulation 
has  been  made  it  will  be  only  reviewed  by  the  courts  in  so  far  as 
it  is  necessary  to  determine  whether  or  not  the  rate  established  is 
so  unreasonable  and  unjust  as  to  work  a  practical  destruction  of 
property  rights,  or  amount  to  a  confiscation  of  the  property. 
Interstate  Commerce  Commission  v.  Union  P.  E.  Co.  222  U.  S. 
541,  56  L.  ed.  308,  32  Sup.  Ct.  Rep.  108 ;  Reagan  v.  Farmers' 
Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Eep.  560,  14  Sup.  Ct.  Rep.  1047 ;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
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Nebraska  State  IL  Commiflsion,  85  Neb.  818,  26  L.R.A.(N.S.) 
444,  124  N.  W,  477;  State  ex  rel.  Great  Northern  R  Co.  v. 
Public  Service  Commission,  76  Wash.  626, 137  Pac.  132 ;  People 
ex  rel.  Terminal  R.  Co.  v.  State  E.  Comrs.  63  App.  Div.  61,  66 
N.  T.  Supp.  597;  Lehigh  Valley  R  Co.  v.  United  States  (Com. 
Ct.)  204  Fed.  986.  In  this  state  the  statute  has  confided  the 
matter  of  rate  regulation  to  the  Railroad  and  Warehouse  Com- 
mission, with  ample  power  to  investigate  and  decide  such  matters* 
The  Railroad  and  Warehouse  Commission  has  the  power  to  fix 
reasonable  rates  and  charges  between  points  wholly  within  the 
state,  and  to  determine  the  matters  involved  in  this  suit.  Rail- 
road &  W.  Commission  ex  rel.  East  Side  Packing  Co.  v,  Vanda- 
lia  R.  Co.  supra.  Such  regulation  does  not  interfere  with  inters 
state  commerce.  Minnesota  Rate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  352,  67  L.  ed.  1611,  48  L.RA.(N.S.)  1161,  33  Sup^ 
Ct.  Rep.  729. 

We  think  that  the  evidence  in  this  record  falls  far  short  of 
showing  that  the  rate  established  is  so  unreasonable  or  unjust  as 
to  amount  to  a  confiscation  or  deprivation  of  appellant's  property^ 
or  call  for  judicial  interference. 

For  the  reasons  given,  the  judgment  of  the  Circuit  Court  of 
Sangamon  county  will  be  affirmed. 

Judgment  affirmed. 


liOUISIANA  RAILROAD  GOMMISSIOX. 

BAILSOAD  COMMISSION  OP  LOUISIANA 

V. 

RAILROADS. 

[No.  2363.] 

RaUroads  ~  Bill  of  Lading  —  Notice  of  loss  —  Time  for  filing. 

Railroads  operating  in  the  state  of  Louisiana  are  prohibited  from 
requiring,  in  their  bills  of  lading,  that  notice  of  claims  for  loss,  dam- 
mge,  or  injury  to  shipments  lost  or  damaged  in  transit  or  while  in  the 
railroad's  possession  as  a  common  carrier,  be  made  or  filed  within  A 
period  less  than  two  years  from  the  date  of  shipment. 

[May  26,  1915.] 
P.U.R.1915D. 
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EzGKPnoK  to  Southern  Olassification  relative  to  oondition  in 
bill  of  lading  restricting  time  limit  for  filing  claim  for  loss  and 
damages  to  four  months;  order  granted  extending  period  to  two 
years  from  date  of  shipment. 

By  the  Commission:  After  due  notice  to  all  interested  par- 
ties, the  Commission  took  up  for  consideration  the  adoption  of 
an  order  vacating  the  suspension  ordered  in  order  No.  1825,  of 
November  24,  1914,  and  reinstating  in  full  force  and  effect  order 
No.  1775  of  July  29,  1914,  relative  to  condition  on  bills  of  lad- 
ing restricting  the  time  limit  for  filing  claims  to  four  months. 
A  full  and  complete  investigation  was  made  by  the  Commission. 

The  objectionable  clause  in  the  Southern  Classification  is 
contained  in  the  uniform  bill  of  lading,  and  is  as  follows : 

"Claims  for  loss,  damage,  or  delay  must  be  made  in  writing 
to  the  carrier  at  point  of  delivery,  or  at  the  point  of  origin,  within 
four  months  after  delivery  of  the  property,  or,  in  case  of  failure 
to  make  delivery,  then  within  four  months  after  a  reasonable 
time  for  delivery  has  elapsed.  Unless  claims  are  so  made,  the 
carrier  shall  not  be  liable." 

The  effect  of  this  clause  is  to  deprive  shippers  and  consignees 
of  any  right  to  collect  claims  for  loss  or  damage  filed  after  four 
months  after  delivery,  or,  in  case  of  nondelivery,  then  within 
four  months  after  a  reasonable  time  has  elapsed. 

It  has  been  shown  to  our  satisfaction  that  the  enforcement  of 
this  clause  often  results  in  undue  hardship  upon  shippers,  and 
causes  them  to  suffer  losses  and  damages  for  which  the  carrier 
is  responsible.  In  other  words,  notice  of  filing  of  claim  within 
four  months  is,  by  a  simple  stipulation  in  a  bill  of  lading,  made 
a  condition  precedent  to  recovering  losses,  damages,  or  injuries 
alleged  to  be  due  to  delay  or  damage  while  in  the  course  of  trans- 
portation by  carelessness  or  negligence  of  the  carriers. 

Act  No.  203  of  the  general  assembly  of  the  state  of  Louisiana, 
provides : 

"Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state 

of  Louisiana  that  all  actions  by  or  against  common  carriers  for 

the  collection  or  recovery  of  erroneous  freight  charges,  and  all 

actions  for  loss  of  or  damage  to  shipments  of  freight,  shall  be 

prescribed  by  two  years,  said  prescription  to  run  from  the  date 

of  shipment." 
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To  limit  this  period  within  which  suits  may  be  broa^t  under 
the  laws  of  this  state  by  a  stipulation  in  a  bill  of  lading  deprives 
shippers  and  consignees  of  their  rights,  and  is  an  abuse  which 
this  Commission  cannot  approve,  and  must  eliminate.  It  is, 
therefore, 

Ordered  that  order  No.  1285,  issued  by  this  Commission  on 
November  24,  1914,  providing  "that  order  No.  1755,  issued  July 
1,  1914,  be,  and  the  same  is  hereby,  suspended  until  further 
notice,"  be,  and  the  same  is  hereby,  canceled,  recalled,  and  an- 
nulled, and  order  No.  1775,  issued  July  29,  1914,  be,  and  it  is 
hereby,  reinstated  and  readopted  in  full.     It  is  further 

Ordered  that  railroads  operating  in  the  state  of  Louisiana  are 
hereby  prohibited  from  requiring,  as  a  condition  precedent  to 
recovery,  that  notice  of  claims  or  filing  of  claims  for  loss,  damage, 
or  injury  to  shipments  lost  or  damaged  in  transit,  or  while  in 
the  railroad's  possession  as  a  common  carrier,  shall  be  filed  in  a 
less  period  than  two  years  from  the  date  of  the  shipment.  It  is 
further 

Ordered  that  all  orders,  authorities,  rules,  regulations,  or 
classifications  of  this  Commission  conflicting  herewith  are  hereby 
canceled. 

By  order  of  the  Commission,  Shelby  Taylor,  Chairman,  B. 
A.  Bridges,  John  T.  Michel,  Commissioners. 

Note. — For  the  rule  of  the  Texas  Bailroad  Commission  in  ref- 
erence to  the  time  within  which  claims  for  loss  or  injury  to  freight 
must  be  filed,  see  Be  Bills  of  Ladmg,  P.TJ.B.1916A,  866. 


NEBRASKA  STATE  RAIIiWAY  GOMMISSIOX. 

IN  EE  PEOPLE'S  TELEPHONE  COMPANY. 
[Application  No.  2236.] 

Oofntniasion '— Powers  ^^  Security  issues. 

The  Nebraska  GommiBBion,  although  convinced  that  public  oon- 
▼enience  and  necessity  does  not  require  the  construction  of  a  new  tele- 
phone system  in  a  field  already  occupied  by  a  company  rendering  ade- 
quate service,  cannot  deny  pn  application  for  an  issuance  of  securities 
for  Buch  construction,  since  its  statutory  powers  extend  only  to  the 
determination  of  the  question  whether  the  issue  of  securities  "is  rea- 
sonably required  for  the  purposes  of  the  corporation,"  and  the  Com- 
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miasion  cannot  read  into  the  statute  the  words,  ''when  necessary  or 
reasonably  required  for  the  public  good  or  welfare,"  especially  where 
bills  requiring  public  utilities  to  secure  a  certificate  of  public  conveni- 
ence and  necessity  before  commencing  operation  or  making  extensions 
have  been  introduced  into  the  legislature  but  have  failed  of  passage. 
yaUaation^^  Security  i9»ues  ^  Telephone  company  ^AUewanoe  for 
uforJeing  capital, 

A  new  telephone  company  expecting  to  commence  operation  with 
a  list  of  not  less  than  105  subscribers  was  held  to  be  entitled  to  an  al- 
lowance for  working  capital  of  not  less  than  $500. 
Security  isauee^'New  telephone  company -^ Amounts 

A  new  telephone  company  expecting  to  start  operation  with  a  list 
of  195  subscribers  was  authorized  to  issue  and  sell  $21,500  of  stock  on 
the  condition  that  no  stock  should  be  issued  and  sold  till  there  shall 
have  been  $10,000  of  said  stock  subscribed  for. 
Depreciation '^  If euf  telephone  com/pany  ^^  AlUnoance  for, 

A  new  telephone  company  expecting  to  start  operation  with  a 
list  of  195  subscribers  was,  upon  an  application  for  the  issuance  of  se- 
earities,  directed,  prior  to  the  payment  of  any  dividend  on  the  stock  is- 
sues, to  set  aside  out  of  its  operating  income  as  a  maintenance  and  de- 
preciation fund,  an  amount  not  less  than  8  per  cent  of  the  property 
invested. 

[June  3,  1015.] 

Application  by  a  newly  organized  telephone  company  to 
issue  securities  for  the  construction  of  a  new  system  in  a  field 
already  adequately  served  by  an  existing  company.  The  appli- 
cation was  granted  upon  the  ground  that  the  Commission  had 
no  jurisdiction  to  refuse  to  grant  an  application  for  the  approval 
of  a  security  issue  where  it  appeared  that  the  amount  of  the 
issue  was  reasonably  required  for  the  purposes  of  the  corpora- 
tion. 

Appearances:  George  A.  Adams  and  E.  Boss  Hitchcock  for 
applicant;  Edgar  M.  Morsman,  Jr.,  for  protesting  telephone  com- 
pany. 

Clarke,  Chairman:  The  petitioner  herein  is  a  corporation 
organized  under  the  laws  of  Nebraska,  for  the  purpose  of  build- 
ing, maintaining,  and  operating  telephone  properties,  with  an 
authorized  capital  of  $50,000.  Its  organization  shall  be  com- 
plete upon  $10,000  of  its  capital  stock  being  subscribed  for.  Un- 
der its  articles,  its  highest  amount  of  indebtedness  shall  not 
exceed  one  third  of  its  capital  stock. 

It  asks  for  authority  to  issue  and  sell  its  capital  stock  in  the. 
amount  of  $50,000.     It  appeared  from  the  petition  and  accom- 
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panyirig  papers  filed  thetewitJi,  to  wit,  articles  of  incorporattion, 
franchise  in  village  of  Sterling,  Nebraska,  preliniinary  plans  and 
specifications,  etc,  that  it  proposed  to  construct  and  operate  a 
telephone  exchange  at  and  in  the  vicinity  of  Sterling,  Nebraska. 

The  Lincoln  Telephone  &  Telegraph  Company  filed  objec- 
tions to  the  granting  of  the  petition,  in  which  among  other  things 
it  was  alleged  that  it  owned  and  operated  a  telephone  exchange 
in  and  about  Sterling,  serving  approximately  418  business,  resi- 
dence, and  farm  Subscribers ;  that  through  said  exchange  and  its 
connection,  long-distance  service  is  furnished  the  subscribers 
thereof  to  practically  all  points  in  the  United  States;  that  the 
local  and  long-distance  service  so  furnished  is  good  commercial 
service ;  that  the  rates  in  effect  have  been  filed  with  and  approved 
by  this  Commission;  that  the  said  rates  fail  to  provide  revenue 
sufficient  to  pay  operating  expenses,  maintenance  charges,  depre- 
ciation, and  a  fair  return  on  the  capital  invested. 

Intervener  further  alleged  that  the  applicant  will  be  unable 
to  furnish  telephone  service  at  any  lower  rates  than  those  charged 
by  the  intervener;  that  it  will  be  unable  to  furnish  its  subscrib- 
ers with  toll  connections  and  long-distance  service  to  the  other 
exchanges  in  Johnson  county  and  surrounding  territory,  thereby 
forcing  upon  said  subscribers  the  burden  of  maintaining  dupli- 
cate telephone  systems. 

Intervener  further  alleged  that  the  construction  of  the  pro- 
posed exchange  will  be  detrimental  to  public  interests ;  that  there 
is  no  public  necessity  for  the  same,  and  that  the  granting  of  the 
petition  herein  will  ultimately  lead  to  the  loss  of  capital  by  in- 
vestors, and  will  inflict  great  loss  and  damage  upon  the  inter- 
vener. 

The  evidence  adduced  at  the  hearing,  and  the  records  on  file 
with  the  Commission,  show  that  the  telephone  exchanges  in  John- 
son county  were  formerly  owned  and  operated  by  the  Nebraska 
Telephone  Company  and  the  Johnson  County  Home  Telephone 
Company.  The  competition  between  the  two  companies  was 
bitter.  The  latter  company  during  the  last  four  years  of  its 
operation  failed  to  declare  any  dividends  on  its  conmion  and  pre- 
ferred stock,  aggregating  $63,000.  The  Lincoln  Telephone  & 
Tebgi-aph  Company  in  1911  and  1912  purchased  and  merged 
the  two  companies,  with  the  approval  of  this  Commission.     The 
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holders  of  the  Johnson  County  Home  Telephone  Company's  8 
per  cent  preferred  stock  accepted  and  received  5  per  cent  non- 
voting preferred  stock  in  the  Lincobi  company,  and  the  holders 
of  the  common  stock  received  nothing. 

Subsequent  to  the  consolidation,  the  Lincoln  company  applied 
to  the  Commission  to  increase  its  rates,  etc.,  at  its  various  ex- 
changes in  Johnson  county,  including  Sterling,  and  the  Com- 
mission, after  an  exhaustive  engineering  and  accounting  investi- 
gation and  a  full  hearing,  approved  the  application  in  certain 
particulars,  and  prescribed  a  reasonable  schedule  of  rates.  The 
engineering  department  of  the  Commission  made  a  service  study 
at  the  Sterling  exchange,  and  reported  the  present  service  as  rea- 
sonably good.  The  Lincoln  company  sent  through  the  mails  a 
letter  to  each  of  its  398  subscribers,  inclosing  return  postal  cards 
addressed  to  the  company.  Printed  on  said  cards  were  the  ques- 
tions : — 

1.  Is  your  present  telephone  service  good ! 

3.  Are  you  in  favor  of  two  telephone  systems  in  Sterling? 
The  company  received  through  the  mails  109  of  said  cards.  In 
answer  to  the  first  question,  88  answered,  ^TTes,"  3  answered, 
"Fair,**  12  answered,  "No,"  and  6  made  no  answer.  In  answer 
to  the  third  question  104  answered,  "No.'' 

Two  issues  are  presented  by  the  pleadings  and  the  evidence: 
First.  Has  the  Commission  power  to  deny  the  application  on  the 
ground  that  the  public  necessity  and  convenience  do  not  require 
the  construction  and  operation  of  a  second  telephone  exchange 
at  Sterling?  Second.  If  not,  how  much  stock  is  reasonably 
required  for  the  purposes  of  the  applicant  ? 

The  Commission,  in  the  application  of  the  Omaha,  Lincoln, 
tfc  Beatrice  Railway  Company  for  authority  to  issue  securities 
(application  No.  1651,  Sixth  Annual  Report,  page  255),  in 
which  certain  interveners  objected  and  raised  the  question  of 
public  necessity  and  convenience,  held: — 

"While  the  Commission,  under  the  constitutional  amendment 
creating  it,  might,  in  the  absence  of  specific  legislative  enactment 
restricting  it,  and  in  the  exercise  of  its  authority  in  the  approv- 
ing of  stock  and  bond  issues,  withhold  its  approval  of  such  issues 

of  a  proposed  competing  public  utility,  on  the  ground  that  the 
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public  convenience  did  not  require  the  construction  of  such  utit 

ity; 

"Held,  that  the  exercise  of  such  authority  involves  such  grave 
responsibility,  and  is  so  far-reaching  in  its  effects,  that  the  Com- 
mission will  not  exercise  it  unless  specifically  directed  so  to  do 
by  the  legislature." 

The  foregoing  may  be  considered  in  the  nature  of  obiter  dicta, 
inasmuch  as  the  Commission  in  that  case  found  that  the  facts 
submitted  would  not  justify  the  refusal  of  the  permit  on  its 
merits,  even  though  the  Commission  had  and  assumed  authority 
to  refuse  same  on  the  grounds  of  public  necessity  and  conrven- 
ience. 

The  present  case,  however,  presents  the  issue  squarely,  inas- 
much as  the  Commission  is  unanimously  of  the  opinion  that  pub- 
lic necessity  and  convenience  do  not  require  the.  construction  and 
operation  of  a  second  telephone  exchange  at  Sterling.  We  would 
unhesitatingly  deny  the  application,  were  our  authority,  under 
the  law,  clear  and  unquestioned ;  for  it  clearly  appears  from  the 
record  that  the  territory  to  be  served  is  already  being  furnished 
good  commercial  telephone  service  by  the  Lincoln  Telephone  & 
Telegraph  Company  at  reasonable  rates  fixed  by  this  Commis- 
sion ;  that  the  said  company  purchased  its  exchange  at  Sterling, 
and  issued  its  securities  in  payment  thereof  under  the  approval 
of  this  Commission ;  that  it  is  ready  and  willing  to  furnish  service 
to  any  and  all  parties  desiring  same,  at  rates  prescribed  by  the 
Commission;  that  the  sole  and  only  reason  for  the  building  of 
the  second  plant  is  the  hope  and  expectation  that  the  petitioner 
herein  can  successfully  furnish  good  service  at  a  lower  schedule 
of  rates  than  the  present  schedule  fixed  by  this  Commission.  To 
what  extent  this  presumption  or  expectation  has  been  created  in 
the  minds  of  the  organizers  of  the  petitioner  company,  by  repre- 
sentatives and  salesmen  of  companies  manufacturing  and  selling 
telephone  equipment  and  supplies,  is  conjectural.  That  they 
have  contributed  in  some  degree  is  beyond  question.  The  repre- 
sentative of  one  of  the  supply  and  manufacturing  companies  was 
the  principal  witness  for  the  petitioner,  and  his  estimates  as  to 
cost,  exclusive  of  items  omitted,  particularly  the  labor  costs,  were 
based  on  the  assumption  that  the  stockholders  of  the  company 
would  furnish  the  labor  necessary  to  put  the  property  in  place^ 
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ready  for  operation,  at  less  than  such  work  can  be  obtained  or 
contracted  for  under  average  or  ordinary  conditions.  Operating 
estimates  submitted  by  the  same  witness  are  subject  to  the  same 
criticism. 

In  addition  thereto  is  the  history  of  the  telephone  companies 
in  this  state,  and  in  Johnson  county.  One  of  two  results  accom- 
pany the  operation  and  maintenance  of  two  competing  telephone 
exchanges  in  the  same  community.  Either  one  or  both  exchanges 
is  operated  without  profit,  and  an  ultimate  loss  to  the  stockholder 
and  investor,  or  an  extra  burden  is  borne  by  the  subscriber  who 
is  required  to  pay  for  and  maintain  two  telephones.  In  addi- 
tion thereto  is  the  inconvenience  attached  to  such  a  situation, 
which  eventually  becomes  so  unbearable  or  burdensome  to  the 
public  that  a  consolidation  is  demanded. 

The  statute  under  which  the  application  is  made  is  as  fol- 
lows : — 

"Pvblic  Service  Corporation  Issue  Stocks,  Bonds,  or  Notes. — 
A  common  carrier  or  public  service  corporation  organized  and 
incorporated  or  hereafter  incorporated,  under  or  by  virtue  of  the 
laws  of  the  state  of  Nebraska,  may  issue  stocks,  bonds,  notes,  or 
other  evidence  of  indebtedness  payable  at  periods  of  more  than 
twelve  months  after  the  date  thereof,  when  necessary  for  the 
acquisition  of  property,  the  construction,  completion,  extension, 
or  improvement  of  facilities,  or  for  the  improvement  or  main- 
tenance of  its  service,  or  for  the  discharge  or  lawful  refunding 
of  its  obligations :  Provided,  and  not  otherwise,  there  shall  have 
been  secured  from  the  Nebraska  State  Kailway  Commission  an 
order  authorizing  such  issue  and  the  amount  thereof,  and  stating 
that,  in  the  opinion  of  the  Commission,  the  use  of  the  capital  to 
be  secured  by  the  issue  of  such  stock,  bonds,  notes,  or  other  evi- 
dence of  indebtedness  is  reasonably  required  for  the  said  purposes 
of  the  corporation."  Neb.  Rev.  Stat.  1913,  |  758,  §  210. 

The  objectors  insist  that  the  words,  "when  necessary"  and 
"reasonably  required,"  as  used  in  the  statute,  should  be  construed 
ifi  a  broader  and  wider  sense  than  the  determination  as  to  whether 
or  not  the  expenditures  are  for  the  certain  purposes  provided  in 
the  statute,  are  not  excessive  in  amount,  and  are  reasonably  re- 
qtiired  for  the  "said  purposes  of  the  corporation,"  and  that  the 

Commission  in  its  discretion  can  read  into  the  statute  the  words, 
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"when  necessary  or  reasonably  required  for  the  public  good  or 
welfare." 

It  is  a  clearly  established  rule  of  statutory  construction  that 
when  the  words  of  a  statute  are  plain,  direct,  and  unambiguous, 
an  interpretation  is  unnecessary  (Stoppert  v.  Nierle,  45  Neb. 
105,  63  N.  W.  382),  and  that  the  language  employed  in  the 
statute  should  be  generally  given  its  plain,  obvious  import  (Sim- 
merman  V.  State,  14  Neb.  668,  17  N.  W.  115). 

There  can  be  no  question  but  that  the  present  statute  is  plain, 
direct,  and  unambiguous.  Its  evident  int^t  and  purpose  is  the 
prevention  of  the  issuance  of  watered  stock,  etc.  To  give  it  the 
meaning,  and  interpret  it  in  the  manner  insisted  on  by  counsel 
for  the  interveners,  would  involve  the  reading  into  the  statute  an 
exception  not  made  by  the  statute,  i.  e.,  except  only  when  it  is  a 
matter  of  public  necessity  and  convenience,  a  corporation  may 
issue  its  securities  when  necessary  for  the  purposes  of  construc- 
tion, etc., — and  when  it  shall  have  secured  from  the  Commission 
a  finding  that  the  capital  to  be  secured  is  reasonably  required 
for  the  purposes  of  the  corporation. 

The  practice  of  reading  into  a  statute  exceptions  not  made  by 
the  legislature  is  not  countenanced  by  our  own  court.  Siren  v. 
State,  78  Neb.  778,  111  N..W.  798. 

It  may  be  contended  that  the  Commission,  under  the  authority 
and  powers  conferred  under  the  amendment  to  the  Constitution 
creating  it,  might  deny  the  application  of  the  petitioner. 

The  Commission  has  heretofore  held  that  under  the  said  amend- 
ment it  might,  in  the  absence  of  legislative  enactment  restricting 
it,  deny  this  and  similar  applications  on  the  ground  that  the  pub- 
lic necessity  and  convenience  did  not  require  the  construction  of 
the  proposed  utility.  Application  of  O.  L.  &  B.  R.  Co.  No. 
1651,  supra. 

The  statute,  however,  under  which  this  application  is  filed, 
is  specific  legislation,  directing  this  Commission  to  authorize  the 
issuance  of  securities  under  certain  conditions,  none  of  which,  as 
heretofore  set  forth,  are  predicated  in  the  question  of  public  ne- 
cessity and  convenience,  and  a  mandamus  would  lie  against  the 
Commission  were  it  to  refuse  the  application  on  that  ground. 

In  recent  sessions  of  the  legislature,  subsequent  to  the  enact- 
ment of  the  statute  in  question,  bills  requiring  public  service 
P.U.R.1916D. 
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utilities  to  secure  a  certificate  of  public  necessity  and  conven- 
ience before  commencing  operations,  or  making  extensions,  have 
been  introduced,  but  failed  of  passage. 

The  Commission  is  fully  cognizant  of  the  evils  involved  in  the 
duplication  of  service  in  public  utilities.  The  greater  possibili- 
ties of  financial  loss  on  the  part  of  investors  involves  a  greater 
risk,  which  must  be  considered  by  the  Commission  in  determin- 
ing a  reasonable  rate  of  return.  As  the  law  now  stands,  the 
power  to  correct  this  condition  lies  with  the  legislature,  and  not 
the  Commission* 

The  remaining  question  to  be  determined  is  the  amount  of 
stock  which  petitioner  should  be  authorized  to  issue.  It  peti- 
tions for  authority  to  issue  $50,000  of  its  stock.  It  expects  to 
serve  not  less  than  195  subscribers  in  and  around  Sterling,  with 
an  additional  105  subscribers  in  prospect. 

The  estimates  submitted  by  the  applicant  aggregated  $12,- 
477.92  for  the  195-subecriber  exchange,  and  $15,627.96  for  the 
300-subscriber  exchange.  As  previously  stated,  the  above  esti- 
mates were  based  upon  the  assumption  that  much,  if  not  all,  of 
the  labor  necessary  to  put  the  property  in  place,  would  be  fur- 
nished at  less  than  the  average  or  ordinary  cost  for  such  work. 
Certain  items  of  expenditure  unnecessary  to  enumerate  were 
omitted. 

The  Commission's  engineer,  from  the  specifications  and  data 
furnished,  estimates  that  it  will  cost  $15,455.14  to  construct  the 
property,  to  serve  195  subscribers,  and  $20,956.88  to  serve  300 
subscribers. 

While  it  is  possible  that  petitioner,  by  reason  of  local  interest, 
etc.,  may  secure  the  labor  items  at  less  than  the  ordinary  or 
average  cost,  the  Commission  cannot  rely  on  such  assurances  in 
the  absence  of  actual  contracts  entered  into  with  reliable  parties, 
and  must  therefore  basie  its  conclusions  on  the  estimates  of  its 
engineer.  The  applicant  hopes  to  extend  its  plant  and  service 
throughout  the  entire  county,  but  for  the  present  its  activities 
will  be  limited  -to  Sterling  and  vicinity.  No  allowance  has  been 
made  by  the  Commission's  engineer  for  working  capital.  Not 
less  than  $500  should  be  allowed  for  this  purpose. 

Upon  consideration  of  the  evidence,  the  Commission  finds  that 
the  sale  and  issue  of  $21,500  of  stock  by  the  petitioner  is  neces* 
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sary  for  the  purposes  provided  by  statute  and  reasonably  required 
for  the  purposes  of  the  corporation. 

Petitioner  submitted  an  estimate  of  its  operating  revenues  and 
expenditures.  This  estimate  is  subject  to  the  same  criticism  as 
the  estimate  of  cost  of  construction.  If  applicant's  subscribers, 
by  reason  of  the  lower  rates  contemplated,  will  accept  a  more 
restricted  and  limited  service,  or  if  the  company  can  operate  at 
less  than  the  ordinary  cost,  future  experience  will  alone  deter- 
mine. In  any  event,  applicant  should  be  required  to  set  aside 
from  its  operating  income,  as  a  maintenance  and  depreciation 
fund,  a  sum  not  less  than  8  per  cent  of  its  property  investment. 

ORDER. 

It  is  therefore  ordered  that  the  People's  Telephone  Company, 
of  Sterling,  Nebraska,  be  and  the  same  is  hereby  authorized  to 
issue  and  sell,  at  par,  its  capital  stock  in  the  sum  of  $21,500; 
provided,  however,  no  stock  shall  be  sold  or  issued  until  there 
shall  have  been  $10,000  of  said  stock  subscribed  for;  provided 
further,  that  the  proceeds  thereof  shall  be  used  for  the  purposes 
named  in  the  application,  and  none  other. 

It  is  further  ordered  that  the  said  company  shall  file  reports 
with  the  Commission,  showing  in  detail  the  amount  of  stock 
sold  and  the  application  of  the  proceeds  thereof,  within  thirty 
days  of  the  time  when  the  unreported  amount  thereof  shall  aggre- 
gate the  sum  of  $2,500. 

It  is  further  ordered  that  the  said  company  be,  and  the  same 
is  hereby,  directed,  prior  to  the  payment  of  any  dividends  on  the 
stock  so  issued,  to  set  aside  out  of  its  operating  income,  as  a 
maintenance  and  depreciation  fund,  an  amount  not  less  than  8 
per  cent  of  its  property  investment.  All  maintenance,  deprecia- 
tion, and  replacement  expenditures  shall  be  charged  to  the  fund 
so  created.  If,  in  the  early  years  of  the  company's  operations, 
this  fund  shall  accumulate,  and  it  is  desired  to  invest  the  same 
in  extensions  and  betterments  to  the  property,  leave  so  to  do  is 
hereby  granted;  provided,  however,  that  a  proper  and  detailed 
system  of  accounting  shall  be  maintained,  which  shall  disclose 
the  correct  charges  and  credits  to  maintenance,  depreciation,  and 
property  investment 

Nebraska  State  Eailway  Commission,  Henry  T.  Clarke,  Jr., 
Chairman. 
P.U.R.1916D. 
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Hall,  Commissioner  (dissenting)  :  The  constitutional  amend- 
ment and  all  statutes  conferring  jurisdiction  of  rates  and  service 
of  all  common  carriers,  on  the  Commission,  makes  the  paramount 
duty  of  the  Commission  the  protection  of  the  rights  of  the  public 
in  so  far  as  the  powers  conferred  will  enable  it  to  do  so.  The 
amendment  above  referred  to  was  adopted  by  the  people  in 
1906. 

It  provides  that  'Sie  powers  and  duties  of  such  Commission 
shall  include  the  regulation  of  rates,  service,  and  general  con- 
trol of  common  carriers  as  the  legislature  may  provide  by  law. 
But  in  the  absence  of  specific  legislation,  the  Commission  shall 
exercise  the  powers  and  perform  the  duties  enumerated  in  this 
provision." 

The  last  sentence  quoted  is  a  direct  command  to  the  Commis-^ 
sion  ("the  Commission  shall  exercise  the  powers  and  perform 
the  duties  enumerated  in  this  provision"),  which  makes  it  in- 
cumbent upon  the  Commission  to  take  jurisdiction  over  all  rate 
and  service  questions  of  common  carriers,  even  in  the  absence  of 
any  legislation.  If  the  "Railway  Commission  Act,"  nor  any  of 
the  subsequent  acts  pertaining  to  rates  and  service,  had  not  been 
passed  by  the  legislature,  it  would  have /been  the  duty  of  the 
Commission  to  formulate  rules  and  establish  precedents  by  which 
it  would  take  jurisdiction  of  all  rate  and  service  questions. 

A  brief  consideration  of  the  language  will  show  that  very  wide 
discretion  has  been  conferred  upon  the  Commission,  and  that  it 
imposes  a  duty  upon  it  which  "is,  in  its  essential  nature,  plain 
and  simple,  however  difficult  or  complex  its  practical  execution 
may  be." 

It  is  common  knowledge  of  all  who  are  familiar  with  the  his- 
tory of  the  adoption  of  this  amendment,  that  the  people  intended 
to  clothe  the  Commission  with  power  sufficient  to  do  the  things 
that  it  has  been  directed  to  do.  By  the  amendment  the  people 
repudiated  the  theory  that  competition  would  regulate  rates  and 
dervice,  and  do  equity  between  the  people,  on  the  one  hand,  and 
the  utilities  serving  the  people,  on  the  other. 

It  is  impossible  to  think  of  rates  without,  at  the  same  time, 
thinking  of  all  operating  expenses,  including  maintenance,  de- 
preciation, taxes,  losses  and  damages,  all  of  which  must  come 
from  the  operating  income  before  a  surplus  is  created  out  of 
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which  dividends  are  to  be  paid  to  those  who  have  devoted  their 
property  to  a  public  service,  at  some  rate  of  interest  upon  some 
amount  of  money.  This  immediately  raises  the  question  of 
capitalization. 

It  is  impossible  to  think  of  service  without  thinking  of  fa- 
cilities, because  the  term  "services"  taken  in  its  most  inclu- 
sive sense  means  facilities.  The  equipment  and  facilities  of  a 
utility  have  very  much  to  do  with  the  service.  The  character 
and  efficiency  of  telephone  service  depend  largely  as  to  whether 
the  circuits  are  "grounded"  or  are  "metallic,"  and,  if  "metallic,'' 
whether  copper  or  iron,  whether  what  is  known  as  a  conunon 
battery  system  or  a  central  energy  plant.  The  value  of  the 
service  also  depends  on  the  number  of  subscribers  on  the  sya- 
tem,  and  this  immediately  raises  the  question  as  to  the  number 
of  telephone  systems  occupying  the  same  field,  because  a  sub- 
scriber is  compelled  to  place  upon  his  desk  as  many  phonos  as 
there  are  systems  serving  the  community  in  which  he  lives,  if 
he  is  able  to  reach  all  telephone  patrons  of  that  community. 
This  immediately  raises  the  question  of  duplication  of  proper- 
ties and  over  capitalization  in  plant  facilities. 

It  is  just  as  impossible  to  think  of  the  reasonableness  of  a 
passenger  fare  without  thinking  of  the  character  and  quality  of 
the  car  that  you  ride  in,  as  to  think  of  the  reasonableness  of 
the  rent  of  a  house  without  thinking  of  the  character,  quality, 
dimensions,  plans,  and  specifications  of  the  house.  This  may 
be  illustrated  in  the  case  of  a  connecting  switch  between  two 
competing  railroads.  The  service  might  be  much  more  efficient 
by  reason  of  a  connecting  switch,  because  the  length  of  haul 
would  be  shorter  and  the  time  in  transportation  less,  which 
would  result  in  better  service  at  a  less  cost  and  a  lower  rate 
than  would  have  to  be  paid  if  freight  had  to  be  shipped  by  a 
more  circuitous  route,  by  reason  of  the  lack  of  such  connecting 
facilities.  It  is  therefore  impossible  to  think  of  rates  without 
thinking  of  service  and  facilities. 

The  business  of  a:  common  carrier  is  to  sell  service,  and  it 
is  the  duty  of  the  Commission  to  see  to  it  that  the  most  efficient 
service  possible  is  delivered  for  the  lowest  possible  rate,  always 
having  due  regard  for  necessary  operating  expenses  (using  the 
P.U.R.1916D. 


Digitized  by  VjOOQIC 


IN  RE  PEOPLE'S  TELEPH.  CO.  171 

term  "operating  expenses"  in  its  most  inclusive  sense),  and  a 
fair  return  on  a  judicious  investment  of  capitaL 

If,  under  the  Constitution,  the  Commission  has  the  power  to 
limit  .the  return  upon  the  capital  investment  after  all  operating 
expenses  have  been  provided  for  out  of  operating  income,  I  am 
of  the  opinion  that  it  has  the  power  to  limit  the  sale  of  securi- 
ties to  the  capital  investment,  plus  a  reasonable  commission  for 
sale  of  and  discount  on  the  securities.  However,  be  that  as  it 
may,  the  Commission  was  organized  in  March,  1907,  and  for 
the  first  two  years  of  its  existence  nothing  was  done  in  matters 
of  capitalization.  Common  carriers  and  all  public  utility  cor- 
porations were  financed  in  the  same  old  way.  Stock,  bonds,  and 
all  other  evidences  of  indebtedness  were  issued  and  floated  upon 
the  market  without  restriction,  and  the  purchasers  of  those  se- 
curities have  always  been  and  are  now  knocking  at  the  doors 
of  this  Conamission,  praying  for  rates  to  be  made  that  will  create 
a  net  surplus,  after  aU  operating  expenses  have  been  defrayed, 
that  will  pay  fixed  charges  and  dividends  on  such  securities.  The 
Conmaission  looked  on,  believing  itself  to  be  powerless,  under 
the  provisions  of  the  Constitution,  to  prevent  such  evils. 

In  1909  the  attention  of  the  legislature  was  called  to  the 
matter,  and  it  enacted  what  is  known  as  the  "stock  and  bonds 
act,"  §  758,  art.  18,  chap.  14,  of  the  Kevised  Statutes  of  Ne- 
braska for  1913.  The  act  was  copied  from  the  New  York  stat- 
utes, and  I  am  following  the  rules  of  procedure  and  regulations 
that  have  been  promulgated  and  adopted  by  those  two  great 
Commissions  and  sustained  by  the  courts  of  that  state. 

"Section  1.  A  common  carrier  or  public  service  corporation 
organized,  incorporated,  or  hereafter  incorporated,  under  or  by 
virtue  of  the  laws  of  the  state  of  Nebraska,  may  issue  stocks, 
bonds,  notes,  or  other  evidence  of  indebtedness  payable  at  periods 
of  more  than  twelve  months  after  the  date  thereof,  when  neces- 
sary for  the  acquisition  of  property,  the  construction,  comple- 
tion, extension,  or  improvement  of  facilities,  or  for  the  im- 
provement or  maintenance  of  its  service,  or  for  the  discharge 
or  lawful  refunding  of  its  obligations,  provided,  and  not  other- 
wise, that  there  shall  have  been  secured  from  the  Nebraska  State 
Eailway  Commission  an  order  authorizing  such  issue  and  the 
amount  thereof,  and  stating  that,  in  the  opinion  of  the  Commis- 
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sion,  the  use  of  the  capital  to  be  secured  by  the  iBsue  of  such 
stock,  bonds,  notes,  or  other  evidences  of  indebtedness  is  rea- 
sonably required  for  said  purposes  of  the  corporation.    .    .    ." 

I  am  of  the  opinion  that  the  words,  "when  necessary*'  and 
^'reasonably  required  for  said  purposes  of  the  corporation,"  when 
properly  construed  mean  that  the  proceeds  of  the  sale  of  the 
securities  authorized  by  the  Commission  are  necessary  and  rea- 
sonable to  purchase  and  install  public  utility  equipment  that  is 
reasonable  and  necessary  to  furnish  the  service  demanded.  Look 
at  it  from  any  angle  you  may,  it  ultimately  resolves  itself  into 
a  question  of  service  and  the  rates  that  must  be  paid  for  service. 

In  a  brief  analysis  of  this  statute,  when  read  with  the  con- 
stitutional amendment,  I  shall  show  that  vast  powers  and  broad 
discretion  have  been  conferred  upon  the  Commission,  and  that 
a  duty  and  great  responsibilities  have  been  imposed  upon  it 
from  which  it  dare  not  shrink,  if  Commission  control  and  regu- 
lation is  to  protect  the  purchasers  of  public  utility  securities  and 
do  equity  to  the  public,  on  the  one  hand,  and  to  those  who  serve, 
on  the  other. 

Doubtless,  the  purpose  of  the  act  is,  first,  to  protect  investors 
in  the  securities  of  common  carriers  over  which,  under  the  Con- 
stitution, the  Commission  has  jurisdiction  of  rates,  service,  and 
general  control;  and,  second,  to  protect  investors  in  securities 
of  all  other  public  utilities  that  are  not  common  carriers,  such 
as  waterworks,  gas  and  electric  light  plants,  etc.,  not  municipally 
owned,  which  must  acquire  a  franchise  to  operate  and  the  right 
to  use  public  grounds,  streets,  alleys,  and  public  highways  upon 
which  to  construct  and  maintain  the  facilities  incident  to  and 
necessary  for  the  purpose  of  selling  service  to  the  public,  over 
which  the  legislature  or  some  division  of  the  state  has  jurisdic- 
tion of  rates  and  service.  It  may  be  noted  here  that  the  Consti- 
tution conferred  jurisdiction  of  rates  and  service,  and  by  a  neces- 
sary implication  capitalization,  of  conamon  carriers  upon  the 
Commission,  while  the  stock  and  bonds  act  says:  "A  common 
carrier  or  public  service  corporation  .  .  .  may  issue  securi- 
ties •  •  •/'  leaving  the  question  of  the  regulation  of  rates 
and  service  of  all  utilities  that  are  not  common  carriers  to  other 
authorities  than  that  of  the  Commission.  Third,  for  the  Com- 
mission to  determine  by  judicial  investigation  the  capital  to  be 
P.U.R.I916D. 
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used  as  a  basis  upon  which  percentages  are  to  be  calculated  for 
the  purpose  of  determining  the  amount  of  money  necessary  to 
be  raised  by  rates,  to  take  care  of  all  current  maintenance  and 
depreciation,  and  the  amount  of  money  upon  which  the  investors 
are  entitled  to  dividends. 

It  logically  follows,  that  the  amount  of  outstanding  liabili- 
ties Authorized  to  be  issued  by  the  Commission  should  approxi- 
mately equal  the  cost  of  the  assets  that  are  reasonable  and  neces- 
sary for  the  corporation  in  its  public  service. 

In  the  case  of  the  Omaha,  Lincoln,  &  Beatrice  Railway  Com- 
pany for  authority  of  the  Commission  to  issue  securities,  re- 
ferred to  in  the  majority  opinion  herein,  the  majority  of  the 
Commission  said  that,  ''the  approval  of  the  Commission  of  the 
issuance  of  securities  does  not  constitute  a  guaranty  in  any  way 
that  rates  may  be  charged  by  such  corporation  to  enable  it  to 
pay  dividends  at  any  given  rate  upon  its  entire  capitalization. 
Whenever  the  Commission  is  called  upon  to  exercise  its  rate- 
making  power,  its  action  wiU  be  controlled  by  the  amount  of 
money  shown  to  have  actually  been  invested  and  the  fair  value 
of  the  property  devoted  to  public  uses,  regardless  of  the  amount 
of  securities  outstanding." 

I  was  of  the  opinion  then,  and  am  now,  that  the  majority  of 
the  Commission  was  wrong  in  this.  Stock  and  bond  issues  in 
excess  of  the  amoimt  of  money  that  has  been  invested,  that  be- 
came outstanding  liabilities  prior  to  the  creation  of  the  Com- 
mission, is  one  thing  which  state  and  Federal  Commissions  are 
and  will  be  compelled  to  disregard;  but  outstanding  liabilities 
that  have  been  approved  and  authorized  by  the  state  is  another, 
and  when  the  purchaser  has  invested  his  money  in  securities 
upon  which  the  stamp  and  seal  of  the  state  has  been  placed,  he 
has  a  right  to  expect  that  the  utility  will  be  granted  a  rate  as 
high  as  "the  traffic  will  bear,"  until  the  net  surplus  is  sufficient 
to  take  care  of  all  fixed  charges  on  bonds  and  preferred  stock, 
and  then  a  reasonable  return  upon  the  common  stock  that  has 
been  authorized  by  the  Commission.  Re  Niagara  Light,  Heat  & 
P.  Co.  2  P.  S.  C.  R.  (2d  Dist.  N.  Y.)  110-113. 

By  the  term,  "what  the  traffic  will  bear,"  I  mean  a  rate  un- 
der which  the  greatest  amount  of  traffic  will  move  and  at  the 
same  time  produce  the  greatest  net  surplus  out  of  which  fixed 
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charges  and  dividends  are  to  be  paid.  This  rate  should  not  be 
reduced  until  the  net  surplus  is  greater  than  is  necessary  for  the 
above  purposes. 

In  Ee  Delaware  &  H.  Co.  §  55  (of  which  the  Nebraska  act 
hereinbefore  referred  to  is  a  copy)  of  the  Public  Service  Com- 
mission law  (Public  Service  Commission  Reports,  Second  Dist. 
]Sr.  Y.,  vol.  1,  page  392).  This  case  went  to  the  New  York 
court  of  appeals,  and  the  court  held,  107  N.  Y.  page  1,  90  N. 
E.  60 :  "The  paramount  purpose  of  the  enactment  of  the  Pub- 
lic Service  Commissions  law  was  the  protection  and  enforce- 
ment of  the  rights  of  the -public.  One  of  the  legislative  pur- 
poses in  the  enactment  of  the  statute  was  to  prevent  the  issue 
of  stocks  and  bonds  by  public  service  corporations  if,  upon  an 
investigation  of  the  facts,  it  was  found  that  they  were  not  for  the 
purposes  of  the  corporation  enumerated  by  the  statute  and  rea- 
sonably required  therefor."  Poople  ex  reL  New  York  Edison 
Co.  V.  Willcox,  207  N.  Y.  93,  45  L.RA.(N.S.)  629,  100  N.  E. 
705. 

Mr.  Justice  Collin,  writing  the  opinion,  said :  The  ^^aw  was 
enacted  in  response  to  a  pronounced  and  insistent  public  opinion, 
and  was  a  radical  and  important  modification  of  the  relations 
and  policy  of  the  public  toward  the  corporations  which  are  its 
subjects.  Its  paramount  piirpose  was  to  protect  and  enforce 
the  rights  of  the  public.  It  made  the  Commissions  the  guard- 
ians of  the  people  by  enabling  them  to  prevent  the  issue  of 
stock  and  bonds  for  other  than  statutory  purposes  or  in  appre- 
ciable and  unfair  excess  of  the  value  of  the  assets  securing  them." 

We  have  under  consideration  three  questions  which  are  fun- 
damental :  First,  the  protection  of  the  public  in  making  invest- 
ments in  public  utility  securities;  second,  rates  to  be  paid  by 
the  public;  and,  third,  the  sale  of  service  which  is  the  purpose 
of  the  utility,  and  in  considering  service  it  is  necessary  to  con- 
sider plant  facilities. 

If  there  is  an  overcapitalization  in  plant  facilities,  because 
there  is  one  plant  serving  that  is  entirely  too  large  for  the  serv- 
ice demanded,  or  two  or  more  plants  of  which  the  sum  total 
of  plant  facility  is  more  than  the  service  demands,  the  effect  is 
the  same,  and  rates  will  necessarily  have  to  be  higher  than  should 
P.U.R.1915D. 
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be  paid  for  economic  service,  if  investors  receive  a  fair  return 
upon  their  investment. 

In  considering  the  administration  of  the  stock  and  bonds  act, 
we  find  that  the  legislature  has  not  laid  down  any  rules  of  pro- 
cedure which  shall  govern  the  Comimission.  That  apparently 
has  been  left  to  the  Commission.  It  must  create  its  own  rules 
and  establish  precedents  as  guides  for  the  future,  and  all  rules^ 
regulations,  and  requirements  adopted  by  the  Commission  that 
are  reasonable  and  necessary  to  carry  out  the  spirit  and  intent 
of  the  law  would  be  upheld  by  the  courts,  although  specific  leg- 
islation may  not  be  found  in  the  statutes. 

That  the  Conmiission  may  be  able  to  certify  that  a  certain 
amount  of  securities  are  reasonable  and  necessary,  it  should  re^ 
quire  the  applicant  to  make  the  following  showings : 

First.  All  applications  for  such  authority  should  be  made 
by  petition,  and  verified  by  the  president  or  other  officer  of  the 
corporation. 

Second.  Attached  to  and  made  a  part  of  said  petition,  should 
be  the  following  exhibits :  (a)  A  certified  copy  of  the  applicant's 
articles  of  incorporation  and  all  amendments  thereto,  if  any, 
certified  to  by  the  secretary  of  state  and  the  county  clerk;  (b) 
duly  certified  copies  of  all  certificates,  statements,  or  records 
which  modify,  change,  or  extend  the  purposes  or  powers  of  such 
corporation,  showing  when  and  where  such  documents  were  filed ; 
(c)  duly  certified  copies  of  any  certificates,  record,  or  order  re- 
quired by  law  to  be  made  or  filed,  in  order  to  authorize  the  cor- 
poration to  exercise  any  of  its  franchises  or  rights. 

Third.  The  petition  should  contain:  (a)  A  sworn  state- 
ment in  detail  of  the  financial  condition  of  the  company,  giving 
the  amout  and  kind  of  capital  stock  outstanding,  and  the  rate 
and  amount  of  dividends  declared  thereon  during  a  reasonable 
number  of  years  immediately  preceding  the  time  of  the  hear^ 
ing,  the  outstanding  indebtedness,  whether  and  how  secured, 
and  if  secured  by  mortgage  or  pledge ;  a  copy  of  the  instrument 
should  be  annexed  to  the  petition,  a  description  of  the  proper- 
ties, and  in  general  terms  of  its  equipment,  and  a  statement  of 
the  cost  of  its  existing  property.  It  should  contain  a  statement 
of  the  amount  of  any  of  its  stock  held  by  other  corporations,  and 

their  names  and  the  amount  held  by  each,  (b)  A  statement  of 
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the  amount  and  kind  of  stock  which  the  corporation  desires  to 
issue,  and,  if  preferred,  the  rate  of  dividends  secured  to  be  paid 
by  it,  and  whether  cumulative,  a  statement  of  the  amount  of 
bonds,  notes,  and  other  evidence  of  indebtedness  which  the  coi^ 
poration  desires  to  issue,  the  terms,  rate  of  interest,  and  whether 
or  how  to  be  secured,  and  if  to  be  secured  by  a  mortgage  or 
pledge,  and  the  terms  thereof,  (c)  A  statement  of  the  use 
to  which  the  capital  to  be  secured  by  the  issue  of  such  stock, 
bonds,  or  other  evidence  of  indebtedness  is  to  be  put,  with  a 
definite  statement  of  how  much  is  to  be  used  for  the  acquisition 
of  property,  how  much  for  the  construction,  completion,  exten- 
sion, or  improvement  of  facilities,  how  much  for  the  improve- 
ment of  its  service,  how  much  for  the  maintenance  of  its  service, 
and  how  much  for  the  discharge  or  refunding  of  its  obligations, 
(d)  A  statement  in  detail  of  the  property  which  is  to  be  ac- 
quired, with  its  value,  a  detailed  description  of  the  construction, 
completion,  extension,  or  improvement  of  facilities,  set  forth  in 
such  a  manner  that  an  estimate  may  be  made  of  its  cost ;  a  state- 
ment of  the  character  of  the  improvement  of  its  service  proposed, 
and  all  the  reasons  why  the  service  should  be  maintained  from 
its  capital;  if  it  proposes  to  discharge  or  refund  its  obligations, 
a  statement  of  the  nature  and  description  of  such  obligations, 
including  their  par  value  and  the  amount  for  which  they  were 
actually  sold,  and  the  application  of  the  proceeds,  (e)  A  state- 
ment showing  whether  any  contracts  have  been  made  for  the 
acquisition  of  such  properties  or  for  such  construction,  comple- 
tion, extension,  or  improvement  of  facilities,  or  for  the  dispo- 
sition of  any  of  its  stock,  bonds,  notes,  or  evidence  of  indebted- 
ness which  it  is  proposed  to  issue,  and,  if  such  contracts  have 
been  made,  copies  thereof  should  be  annexed  to  the  petition, 
(f)  A  statement  showing  whether  any  of  the  outstanding  stock 
or  bonds,  or  other  obligations  of  the  company,  have  been  issued, 
or  used  in  capitalizing  any  franchise  or  any  right  to  own  prop- 
erty, or  enjoy  any  franchise  or  any  contract  for  consolidation  or 
lease,  and,  if  so,  the  amount  thereof  and  the  franchise,  right, 
contract,  or  lease  so  capitalized,  (g)  If  the  stock  is  to  be  issued 
by  a  corporation  formed  by  the  merger  or  consolidation  of  two 
or  more  other  corporations,  the  petition  should  contain  a  com- 
plete statement  of  the  financial  condition  of  the  corporation  bo 
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consolidated,  as  set  forth  in  subdivision  (a)  herein,  and  of  their 
capital  stock  and  of  the  par  valne  thereof,  (h)  The  petition 
should  contain  a  statement  of  all  other  facts  pertaining  to  the 
application. 

Fourth,  Upon  the  receipt  of  said  petition,  the  Commission 
should  fix  a  time  and  place  for  hearing  thereon,  and  should  give 
the  applicant  a  reasonable  notice  thereof;  the  applicant  should 
be  required  to  have  published  a  notice  of  the  application,  and 
of  the  time  and  place  of  the  hearing,  in  such  newspapers  and 
at  such  times  as  the  Commission  shall  direct.  The  Commission 
should  prescribe  the  terms  and  contents  of  such  publication. 

Fifth.  At  the  hearing,  the  applicant  should  produce  such 
witnesses  and  furnish  such  books,  papers,  documents,  and  con- 
tracts as  the  Commission  shall  at  any  time  before  final  decision 
on  the  application  require,  and  to  establish  to  the  satisfaction 
of  the  Commission  that  the  proposed  issue  of  stocks,  bonds, 
notes,  or  other  evidences  of  indebtedness  is  for  the  benefit  of  the 
public  service.  (See  rules  of  procedure  under  the  stock  and 
bonds  act,  Public  Service  Conmiission  Reports,  1st  Dist.,  N.  Y.) 

At  this  point  it  may  be  well  to  call  attention  to  §  6  of  said 
rules,  by  which  the  Commission  requires  all  applicants  for  the 
authority  of  the  Conunission  to  issue  securities  to  show  to  the 
satisfaction  of  the  Commission  that  it  is  for  the  benefit  of  the 
public  service.  If  the  Commission  is  to  protect  the  public, 
and  if  it  stands  as  the  special  representative  of  the  public  in  its 
relation  to  aU  public  utilities,  the  first  duty  imposed  upon  it 
when  an  application  is  made  for  its  authority  to  issue  securities 
is  to  examine  into  the  legal  status  of  the  applicant.  The  act 
provides  that  a  "common  carrier  or  a  public  service  corporation 
organized  and  incorporated  .  .  .  under  and  by  virtue  of  the 
laws  of  the  state  of  Nebraska  may  issue  securities  .  .  .  pro- 
vided, and  not  otherwise,  that  there  shall  have  been  secured 
from  the  Commission  an  order  authorizing  such  issue."  Cer- 
tainly the  first  thing  an  investor  would  want  to -know  is  that 
the  applicant  had  complied  with  all  of  the  laws  of  the  state 
affecting  its  organization  and  incorporation;  and  it  is  the  duty 
of  the  Commission  to  know  that  the  company  is  legally  incor- 
porated before  it  places  its  approval  upon  the  sale  of  securities. 

The  second  duty  of  the  Commission  comes  under  the  head- 
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ing,  "Second/*  subdivision  (c).  The  Commission  should  ex- 
amine into  the  franchise  of  the  applicant  granted  to  it  by  the 
municipality  in  which  it  is  operating  or  is  to  operate,  by  which 
authority  is  granted  to  the  utility  for  the  use  of  public  grounds, 
streets,  and  alleys  upon  which  to  construct  and  maintain  facili- 
ties necessary  for  the  operation  of  the  public  service  business. 
It  necessarily,  follows  that  the  Commission  should  require  the 
applicant  to  file  with  it  copies  of  all  franchises,  certified  to  by 
the  proper  municipal  authorities.  No  prudent  investor  would 
want  to  purchase  securities  of  a  utility,  unless  he  knew  that  the 
■corporation  was  clothed  with  necessary  franchise  rights. 

If  the  applicant  is  an  hydro-electric  plant,  the  Commission 
should  require  a  copy  of  the  certificate  of  water  rights,  granted 
to  it  by  the  state,  and  certified  to  by  the  proper  officer  of  the 
board  of  irrigation.  When  the  Commission  has  sufficient  evi- 
dence before  it  as  to  the  complete  legal  status  of  the  applicant, 
and  is  satisfied  that  the  applicant  has  complied  with  all  of  the 
laws  made  and  provided,  affecting  its  organization  and  incor- 
poration, and  that  it  is  clothed  with  franchise  rights  and  all 
other  rights  necessary  for  it  to  exist  and  operate  as  a  public 
utility,  the  applicant  then  is  in  a  position  to  be  heard  in  an 
•application  for  the  authority  of  the  Commission  to  issue  aecuri- 
<ties. 

The  next  duty  imposed  upon  the  Commission  comes  under  the 
heading  hereinbefore  set  forth,  "Third,"  subdivisions  (d)  to 
(h)  inclusive.  The  Commission  cannot  certify  that  a  certain 
amount  of  securities  is  necessary,  the  proceeds  of  which  are  to 
be  invested  in  properties  devoted  to  a  public  service,  without 
■first  having  a  complete  history  of  the  financial  affairs  of  the  cor- 
poration. There  are  four  definite  purposes  enumerated  in  the 
statute  for  which  this  Conmiission  can  grant  its  authority  to 
issue  securities ;  namely,  first,  the  acquisition  of  property.  What 
kind  of  property?  Farm  properties,  banking  properties,  or 
shoe  manufacturing  properties  ?  Where  is  the  line  to  be  drawn  ? 
It  seems  to  me  that  a  logical  interpretation  of  the  law  would 
indicate  that  the  proceeds  of  securities  authorized  by  the  Com- 
mission are  to  be  invested  in  properties  devoted  to  and  necessary 
for  a  public  service,  and  that  the  Commission  must  ascertain 
how  much  money  is  necessary  for  such  purposes.  Second,  for 
r.r.K.10151). 
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the  "construction,  completion,  extension,  or  improvement  of  its 
facilities."  Herein  again  the  statute  must  mean,  if  it  means 
anything,  the  construction,  completion,  extension,  or  improve- 
ment of  facilities  devoted  to  and  necessary  for  the  public  service. 
Third,  for  the  "improvement  or  maintenance  of  its  service," 
certainly  must  mean  the  improvement  or  maintenance  of  its 
corporate  public  service.  Fourth,  for  the  "discharge  or  lawful 
refunding  of  its  obligations."  Herein,  again,  it  must  mean  the 
discharge  or  lawful  refunding  of  obligations,  the  proceeds  of 
which  were  invested  in  one  or  more  of  the  first  three  enumer- 
ated purposes. 

The  Commission  cannot  certify  that  a  certain  amount  of  se- 
curities, the  proceeds  of  which  are  to  be  invested  in  one  or  more 
of  the  purposes  enumerated  in  the  statute,  is  necessary  without 
a  comprehensive  knowledge  of  all  the  purposes  for  which  the 
securities  are  to  be  issued. 

When  these  matters  are  all  properly  before  the  Commission 
in  complete  detail,  the  Commission  will  begin  to  have  adequate 
information  upon  which  it  can  determine  the  amount  of  securi- 
ties that  should  be  authorized. 

It  seems  to  me  that  the  above-enumerated  requirements  are 
reasonable,  and,  if  adopted  and  enforced  by  the  Commission, 
would  harm  no  one,  but  would  be  beneficial  to  the  public,  and 
even  to  the  utilities  in  its  far-reaching  effects.  Yet  there  is  no 
specific  legislation  to  guide  the  Commission  in  these  matters, 
and  the  Commission  is  compelled  to  establish  its  own  rules  and 
precedents,  which  will  enable  it  to  carry  out  the  spirit  and  intent 
of  the  law. 

But  suppose  the  above  rules  were  adopted  and  enforced  by 
the  Commission,  and  the  Commission  would  stop  there,  it  would 
fall  far  short  of  its  whole  duty.  There  are  further  studies  to 
be  made  which  are  indispensable  if  the  investor  and  the  public 
are  to  be  fully  protected.  We  all  know  that  every  community  is 
constantly  besieged  by  promoters  representing  manufacturers  of 
utility  equipment  of  every  conceivable  nature.  He  is  not  so 
much  concerned  at  the  character  and  quality  of  the  equipment, 
or  as  to  the  economic  condition  of  the  plant  when  it  is  onoe 
installed,  as  he  is  in  selling  equipment.  Would  it  not  be  neces- 
sary for  the  Commission  to  see  to  it  that  the  plant  to  be  built 
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is  not  only  an  economic  one  in  itself,  but  that  it  is  of  a  proper 
size  and  capacity  to  serve  the  particular  community  for  which 
it  is  intended?  Would  the  Commission  be  protecting  investors 
in  securities  or  the  rate-paying  public,  if  it  authorized  securi- 
ties, the  proceeds  of  which  were  to  be  used  in  the  building  and 
equipping  of  a  $20,000  plant  in  a  community  that  could  be 
well  and  amply  served  by  a  $10,000  plant  ?    I  think  not. 

If,  however,  should  the  applicant  in  its  application  for  au- 
thority of  the  Commission  to  issue  securities,  file  its  articles  of 
incorjwration,  franchise  rights,  and  all  other  papers  which  de- 
termine the  legal  status  of  the  company,  and  full  plans  and 
specifications  and  detailed  inventories  of  the  material  to  be  used 
in  the  plant  to  be  built,  and  the  Commission  should  determine 
that  the  company  was  legally  incorporated,  that  it  is  clothed  with 
proper  franchise  rights,  and  that  the  plant  will  be  economic  and 
efficient  (by  "economic  and  efficient"  I  mean  such  a  plant  that 
will  deliver  the  best  service  at  the  lowest  possible  rate,  having 
due  regard  always  to  an  operating  income  sufficient  for  all  oper- 
ating expenses  and  a  fair  return  upon  the  investment),  and 
that  the  plant  will  require  an  investment  of  $10,000,  should  the 
Commission  approve  an  issue  for  that  amount  without  any  fur- 
ther limitations  2  I  think  not  Bemember  that  stock  watering 
may  be  accomplished  indirectly  just  as  eflFectively  as  directly. 
Suppose  a  company  should  pay  out  of  surplus  over  and  above 
the  ordinary  operating  expenses  excessive  dividends  and  set 
nothing  aside  for  depreciation,  would  not  the  facilities  soon  be- 
come much  less  in  value  than  the  outstanding  securities,  which 
would  be  ultimately  reflected  in  the  quality  of  the  services 
sold?  It  necessarily  follows  that  the  Commission,  if  it  is  to 
protect  the  investor  and  the  public,  should  in  its  order  of  ap- 
proval provide  that  a  certain  per  cent  on  the  investment  should 
be  annually  set  aside  for  maintenance  and  depreciation  out  of 
the  operating  income  before  any  dividends  are  paid.  There 
should  be  no  difference  of  opinion  in  this,  because  on  every  hard 
we  see  the  direful  results  of  the  neglect  on  the  part  of  utilities 
to  provide  for  sufficient  reserve  funds  for  maintenance  and  de- 
preciation. Here,  again,  the  statute  is  silent,  and  it  is  left  to 
the  Commission  in  its  broad  powers  to  take  care  of  just  such 

matters. 
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Another  question  of  great  importance  under  the  act  is  the 
proportional  amount  of  bonds  to  the  stock  that  the  Commission 
should  authorize  to  be  issued.  Following  the  New  York  Com- 
missions^ I  am  of  the  opinion  that  the  amount  of  the  bond  issue 
should  be  limited  to  an  amount  on  which  the  net  surplus  will, 
with  certainty,  pay  the  fixed  charges,  remembering  that  the 
bonded  indebtedness  of  the  utility  is  for  a  definite  amount  of 
money  at  a  definite  rate  of  interest  for  a  definite  period  of  time, 
the  holders  of  which  having  no  say  in  the  management  or  con- 
trol of  the  business  affairs  of  the  company.  Therefore  a  stricter 
rule  should  be  drawn  as  to  the  amount  of  bonds  to  be  issued  as 
compared  to  the  amount  of  stock.  The  Commission  must  then 
necessarily  pass  upon  the  rate  of  interest  the  bonds  are  to  bear. 
Again  the  statute  is  silent,  and  the  Commission  must  get  its  power 
from  a  broad  and  liberal  construction  of  the  statute. 

Suppose  an  applicant  has  built  and  equipped  a  $10,000  plant 
under  the  direction  and  approval  of  the  Commission  as  above 
outlined,  and  that  it  is  serving  all  customers  without  discrimi- 
nation, and  the  rates  charged  are  those  made  by  the  Commis- 
sion, and,  owing  to  some  factional  strife  in  the  community  or 
because  some  are  dissatisfied  with  the  rates  made  by  the  Com- 
mission, another  company  should  incorporate  and  come  to  the 
Commission,  complying  with  all  of  the  requirements  of  the  Com- 
mission, and  asked  for  authority  of  the  Commission  to  issue 
$10,000  in  securities,  the  proceeds  of  which  are  to  be  used  in 
the  installation  and  equipping  of  another  plant  just  like  the  one 
already  in  operation  (in  the  first  instance  the  Commission  has 
restricted  the  company  to  a  $10,000  plant  because  the  community 
to  be  served  would  not  require  nor  would  it  support  a  larger 
one  at  reasonable  rates),  should  the  Commission  place  the  stamp 
and  seal  of  approval  upon  the  second  issue,  knowing  that  it 
meant  duplication  of  facilities,  depreciation  in  property,  and  a 
decided  loss  to  one  or  both  sets  of  investors  in  the  securities? 
It  also  would  mean  a  depreciation  in  service  and  a  decided 
rise  in  rates  to  the  community  as  a  whole.  It  means  that  each 
telephone  user  (if  the  utilities  are  telephone  plants)  will  be 
compelled  to  take  two  phones,  or  as  many  phones  as  there  are 
companies  serving  if  he  is  able  to  reach  all  telephone  subscribers 
in  that  community. 
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Remember  that  when  the  state  reaches  out  the  hand  of  restric- 
tion and  lays  it  on  any  business,  it  must  also  at  the  same  time 
extend  the  one  of  protection.  This  must  be  true  if  investors 
are  to  be  protected  and  equity  is  to  be  done  to  those  who  are 
served  and  those  who  serve. 

The  Lincoln  Telephone  &  Telegraph  Company,  owning  and 
operating  telephone  properties  in  Lincoln  and  many  other  towns 
and  cities  in  southeastern  Nebraska,  having  a  strong  competitor 
in  the  Nebraska  Telephone  Company  and  many  local  independent 
companies,  after  years  of  bitter  warfare,  purchased  all  the  Ne- 
braska Telephone  properties  in  that  portion  of  the  state  south 
of  the  Platte  river  and  east  of  a  line  drawn  north  and  south  at 
Hastings.  It  also  purchased  many  of  the  local  exchanges  and 
toll  lines  of  the  independent  companies  in  that  part  of  the  state. 
It  came  to  the  Commission  for  the  approval  of  securities,  the 
proceeds  of  which  were  to  be  used  for  such  purposes.  It  alsa 
asked  the  approval  of  the  Commission  to  make  a  consolidation 
of  all  competing  exchanges,  representing  that  such  consolidation 
would  result  in  better  and  more  economic  service  and  a  saving 
generally  to  the  public.  The  Commission  approved  the  securi- 
ties so  applied  for  until  the  total  amount  of  outstanding  liabili- 
ties of  said  company  amounted  to  over  $6,000,000.  The  Com- 
mission also  approved  the  merger  and  consolidation  of  the 
competing  companies. 

The  "exercise  of  such  authority'*  did  not  "involve  too  great  a 
responsibility,  and  its  effects  were  not  too  far-reaching  to  pre- 
vent the  Commission  from  exercising  it  without  being  specifically 
directed  so  to  do  by  the  legislature."  And  yet,  the  majority  of 
the  Commission  in  its  opinion  herein  says,  in  principle,  that 
should  another  company  incorporate  and  apply  to  the  Commis- 
sion for  authority  to  issue  securities,  the  proceeds  of  which  are 
to  be  used  in  building  and  equipping  a  duplicate  and  competing 
plant  in  the  city  of  Lincoln,  it  would  be  compelled  to  grant  its 
authority,  and  that  a  proceeding  in  mandamus  would  prevail 
against  the  Commission  should  it  withhold  its  approval. 

If  the  capitalization  of  plant  facilities  as  approved  by  the 
Commission  for  the  Lincoln  Telephone  &  Telegraph  Company, 
in  what  is  known  as  the  Lincoln  zone,  is  right,  and  if  the  rates 
as  made  by  the  Commission  are  necessary  to  produce  an  operat- 
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ing  income  sufficient  to  pay  all  operating  expenses,  maintenance, 
depreciation,  taxes,  losses,  and  damages,  and  then  a  surplus  suf- 
ficient only  to  pay  a  reasonable  return  upon  the  valuation  as^ 
fixed  by  the  Commission,  and  if  the  Lincoln  Telephone  &  Tele- 
graph Company  is  serving  all  applicants  without  discrimination, 
and  is  obeying  all  of  the  rules  and  orders  established  by  the 
Commission  in  such  matters,  the  capitalization  of  another  com- 
pany could  be  productive  of  no  good,  neither  to  the  service  nor 
to  the  rate-paying  public,  and  the  result  would  be  a  new  strife 
and  a  community  warfare,  resulting  in  depreciation  in  service, 
great  financial  loss  to  one  or  both  of  the  companies  occupying 
the  territory,  or  a  decided  rise  in  the  rates  that  are  now  being 
paid.  I  am  of  the  opinion  that  one  of  the  purposes  which  called 
the  Commission  into  being  was  to  prevent  just  such  things  from 
being  done.  / 

There  were  two  telephone  exchanges  at  Sterling,  Nebraska^ 
both  of  which  the  L.  T.  &  T.  Co.  purchased  and  applied  to  the 
Commission  for  authority  to  consolidate  them.  The  Commis- 
sion not  only  approved  of  the  purchase  and  consolidation,  but,, 
after  a  hearing,  made  rates  for  all  users  that  are  prima  facie 
equitable,  and  must  stand  until  set  aside  by  this  Commission  or 
the  supreme  court. 

The  rates  made  by  the  Commission  are,  however,  considered 
to  be  too  high  by  many  of  the  telephone  users,  and,  for  this  rea- 
son,  a  new  company,  the  applicant  herein,  has  been  incorporated, 
and  has  applied  to  the  Commission  for  authority  to  issue  securi- 
ties, the  proceeds  of  which  are  to  be  used  in  building  telephone 
facilities  in  the  same  territory  now  served  by  the  two  consoli- 
dated old  companies.  Surely  this  cannot  be  curative  of  the 
evil.  If  the  rates  are  too  high,  the  Commission  should  reduce 
them.  If  the  Commission  does  not  do  its  duty,  its  action  upon 
appeal  should  be  reviewed  by  the  supreme  court. 

Does  the  majority  of  the  Commission  admit  that  new  compa- 
nies may  spring  up  whenever  and  wherever  they  will,  because 
a  part  or  all  of  the  patrons  believe  the  rates  made  by  the  Com- 
mission are  too  high?  Will  not  the  Commission  have  to  make 
the  rates  for  a  new  company,  and  will  it  not  have  to  make  rates 
for  both  companies  to  raise  a  sufficient  amount  of  operating  in- 
come, sufficient  to  pay  aU  operating  expenses  of  both  properties^ 
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and  a  fair  return  upon  the  entire  capitalization  authorized  and 
approved  by  this  Commission?  If  not,  the  properties  will  go 
to  wreck  and  ruin,  all  of  which  will  be  ultimately  reflected  in 
the  service. 

As  in  the  Lincoln  Case,  above  referred  to,  when  the  Commis- 
sion permitted  the  merger  of  the  competing  concerns  at  Sterling 
into  a  consolidated  utility  which  now  serves  that  community, 
it  was  upon  the  representations  that  the  merger  would  put  an 
end  to  expensive  warfare,  prevent  useless  duplication  in  plant 
facilities,  and  enable  the  consolidated  concern  to  give  good  serv- 
ice at  a  fair  rate.  The  Commission  was  persuaded,  and  it  per- 
mitted the  consolidation,  and  made  rates  for  all  classes  of  tele- 
phone service.  Yet  the  present  proposition  is  to  put  in  a  new 
competing  company  at  Sterling,  not  because  there  is  territory 
to  be  served  that  is  not  now  bei^ig  served,  but  because  the  tele- 
phone users  think  the  Commission-made  rates  are  too  high,  and 
aubject  the  telephone  users  at  that  place  once  more  to  the  de- 
structive consequences  of  competition,  with  the  certain  result 
of  increased  expenses  to  the  public  or  heavy  loss  to  the  investors. 
It  is  one  thing  to  permit  a  natural  or  artificial  person  to  engage 
in  the  business  of  a  carrier  or  in  any  other  project  upon  his 
own  capital ;  it  is  another  thing  to  arm  him  to  destroy  the  hold- 
ings of  investors  who  have  bought  stock  theretofore  approved 
by  the  Commission  in  a  utility  at  a  stated  point,  by  appoving 
stock,  for  him  to  sell,  to  other  investors,  for  a  competing  utility 
at  that  point 

I  have  read  the  majority  opinion  with  unusual  care  and  with 
a  sincere  desire  to  concur,  if  possible,  in  the  conclusions  reached. 
But  it  seems  to  me  that  if,  as  the  opinion  states,  the  service  and 
rates  of  the  established  utility  are  all  that  they  should  be,  the 
Commission  is  under  a  duty  to  withhold  its  approval  of  the  se- 
curities applied  for.  Naturally,  this  cannot  be  done  by  the  Com- 
mission unless  it  is  vested  with  power  to  do  it, — ^unless  it  has 
authority  of  law  to  deny  the  application.  I  am  convinced  that 
our  Constitution  and  legislative  acts  have  both  conferred  the 
power  and  imposed  the  duty  upon  us.  Confident  in  this,  I  am 
constrained  to  defer  from  the  majority  of  the  Commission,  and 
to  be  of  the  opinion  that  the  application  should  be  denied. 

The  other  members  of  the  Commission  are  strongly  of  the 
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opinion,  as  I  am,  that  another  company  at  Sterling  will  be  an 
economic  waste,  a  great  pity  and  altogether  deplorable.  In 
fact  it  is  not  too  mnch  to  say,  by  unmistakable  inference  from 
the  opinion,  that  they  would  be  glad  of  a  pronouncement  of 
power — an  act  of  the  legislature — ^which  would  prevent  the  dan- 
gerous and  undesirable  circumstance  and  all  repetitions  of  it. 
They  are  reluctant  to  act ;  they  fear  to  assume  the  responsibility ; 
they  are  unwilling  to  protect  the  public  and  the  investor,  because 
they  find  no  specific  license  in  the  statute  to  refuse  the  company 
which  knocks  at  their  door.  Clearly  their  decision  rests  upon 
this  basis.  The  opinion  turns  upon  this  point  as  is  evident  from 
the  citation  from  the  application  No.  1651,  O.  L.  &  B.  Co.,  and 
from  the  argument  of  Commissioner  Clarke  in  coimection  there- 
with :  *^While  the  Commission,  under  the  constitutional  amend- 
ment creating  it,  might,  in  the  absence  of  specific  legislative  ac- 
tion restricting  it,  and  in  the  exercise  of  its  authority  in  the  ap- 
proving of  stock  and  bond  issues,  withhold  its  approval  of  such 
issues  of  a  proposed  competing  public  utility,  on  the  ground  that 
the  public  convenience  did  not  require  the  construction  of  such 
utility;  held,  that  the  exercise  of  such  authority  involves  such 
grave  responsibility  and  is  so  far-reaching  in  its  effects  that  the 
Commission  will  not  exercise  it  unless  specifically  permitted  so 
to  do  by  the  legislature." 

As  stated  hereinbefore,  I  am  unable  to  assent  to  this  definition 
of  the  function  of  the  Commission.  To  refuse  to  accept  respon- 
sibility when  the  danger  is  obvious  and  the  need  is  great,  it 
seems  to  me  to  be  recreant  to  trust  and  unmindful  of  duty.  To 
what  end  did  the  people  of  the  state  in  their  amendment  to  the 
Constitution  vest  the  Commission  with  the  power  and  duty  to 
regulate  and  to  control?  Plainly  to  no  purpose,  if  not  to  pro- 
tect the  public  when  it  needs  to  be  protected.  "But  in  the  ab- 
sence of  legislation,"  says  the  Constitution,  "the  Conunission 
shall  exercise  the  powers  and  perform  the  duties  enumerated  in 
this  provision"  (t.  e.,  by  reference  to  the  enumeration  in  the  two 
lines  immediately  preceding),  "the  regulation  of  rates  and  gen- 
eral control  of  common  carriers."  There  has  been  no  specific 
legislation  restricting  the  Conmiission,  there  is  no  limitation 
upon  its  power,  as  the  majority  opinion  admits.  Now,  then,  can 
it  justify  itself  in  its  reiusal  to  prevent  a  thing  that  is  by  all 
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experiencse  \meconomic,  destructive,  and  wrong?  Not  only  does 
it  so  refuse  in  the  decision  reached,  but  it  does  what  is  far  more 
reprehensible, — it  places  its  stamp  and  seal  of  approval  upon  the 
stock  of  the  new  company. 

Nor  has  the  Commission  bound  itself  to  the  doctrine  of  the 
O.  L.  &  B.  Case.  As  it  has  grown  in  usefulness  to  the  state, 
it  has  taken  the  Constitution  at  its  word,  accepted  its  power, 
obeyed  its  mandate,  and  assumed  more  and  more  responsibility. 
As  a  matter  of  fact,  the  purpose  of  the  people  in  their  constitu- 
tional amendment  is  plain.  They  did  not  distrust  the  legisla- 
ture. On  the  contrary,  they  gave  it  express  authority  to  limit 
the  Commission,  but  their  intention  was,  and  they  put  it  in  plain 
words,  that  in  case  the  legislature  refused  or  failed  to  direct  or 
restrict,  the  Commission  should  proceed  with  plenitude  of  pow- 
er, hearing  fully,  investigating  thoroughly,  deciding  wisely,  and 
acting  fearlessly  in  the  regulation  and  control  of  all  carriers. 
Honest  duty  went  with  broad  power  to  the  end  that  while  the 
utilities  should  be  safe-guarded  in  their  rights,  the  public  should 
be  served  and  not  injured.  The  rule  of  the  Commission  should 
be  not  to  draw  back  from  grave  responsibilities  and  far-reach- 
ing effects,  but  to  go  forward  with  the  power  and  equipment 
which  the  state  has  provided  for  the  work  given  it  to  do,  and 
so  discharge  the  duties  of  its  being.  Otherwise  with  its  reports 
and  its  statistics,  its  records  and  its  studies,  its  engineers  and 
its  accountants,  it  has  failed  in  its  function,  and  is  become  as 
sounding  brass  or  a  tinkling  cymbal.  Its  proper  function  is  to 
proceed  with  the  business  in  which  the  state  has  made  it  at  once 
the  investigator  and  the  judge,  furnishing  it  with  expert  aid 
that  it  might  be  constantly  upon  the  watch,  and  that  it  might 
act  with  unusual  wisdom  and  more  than  oi^dinary  despatch.  I 
earnestly  insist  its  practice  should  be  the  opposite  of  that  so 
gravely  approved  in  the  majority  opinion.  Instead  of  awaiting 
timidly  the  direction  of  the  legislature,  it  should,  since  its 
power  is  plain,  accept  responsibility,  and  courageously  meet  and 
decide  the  questions  referred  to  it,  until  the  legislature  calls  a 
halt. 

As  I  have  intimated,  this  doctrine  of  negation  was  formerly 
more  common  in  the  Commission  than  now.  Once  the  clerks 
and  Commissioners,  overlooking  the  Constitution,  searched  the 
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statute  for  specific  legislative  authority  to  deal  with  the  common- 
est questions  of  capitalization  and  control,  and,  finding  no  war- 
rant therein,  disclaimed  jurisdiction.  Shortly  after  the  passage 
of  the  stock  and  bonds  act,  the  public  service  corporations,  which 
came  to  get  leave  to  issue  their  stocks,  were  heard  without  ques- 
tioning, and  none  were  turned  away  empty. 

This  doctrine  of  negation  has  led  to  a  common  practice  of  the 
legislature  taking  up  the  most  conunon  questions  of  service,  and 
passing  many  specific  acts,  and  directing  the  Conmiission  to  en- 
force the  same.  In  1009,  the  legislature  passed  acts  requiring  the 
railroads  to  place  telephones  in  their  public  offices,  closets  and 
smoking  rooms  on  motor  cars,  and  an  act  to  enforce  the  proper 
jnanning  of  trains.  In  1911,  acts  were  passed  providing  for  the 
guarding  of  freight  that  is  to  be  shipped,  the  building  of  stock 
aheds  in  stock  yards,  and  to  furnish  cabooses  of  proper  dimen- 
sions, equipment  and  facilities  for  the  stock  shippers,  the  pas- 
sage of  the  way-car  act,  an  act  placing  track  scales  under  the  in- 
spection, control,  and  supervision  of  the  Conmiission,  an  act 
regulating  the  weighing  of  cars  and  freight,  and  many  other 
acts  which  pertain  strictly  to  questions  of  service,  all  of  which 
should,  under  the  Constitution,  be  taken  care  of  by  the  Commis- 
sion. I  realize  forcibly  that  many  legislators,  knowing  that  the 
proper  forum  for  such  matters  is  that  of  the  Conmiission,  anx- 
ious to  make  a  record  for  themselves,  prepare  such  bills,  intro- 
duce them,  and  have  them  passed  by  the  legislature. 

But  in  later  years,  the  Commission  has  learned  more  of  its 
duty,  and  has  required  applicants  to  show  cause  before  permitting 
them  to  issue  their  securities  and  sell  them  broadcast  upon  the 
faith  and  credit  of  the  staters  approval.  For  instance,  in  the 
early  practice  of  the  Commission,  since  neither  the  stock  and 
bonds  law  nor  the  Constitution  specifically  directed  it,  the  Com- 
missioners scarcely  asked  a  question  about  the  legal  status  of 
the  corporation,  its  franchise  rights,  and  the  properties  of  the 
concerns  which  sought  to  issue  stocks  and  bonds  and  have  the 
Commission's  approval  thereof.  Now,  it  reigularly  demands  full 
statements  and  complete  information  of  these  things,  on  the 
theory  that  the  law,  though  specifically  silent  on  the  point,  gives 
implied  power  to  the  Commission  to  require  the  same,  and  im- 
plied direction  so  to  do.  Once  a  public  service  corporation  was 
r.U.R.ldl5D. 
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permitted  to  operate  without  providing  a  fund  for  maintenance 
and  depreciation.  Now  a  realization  of  its  duty  to  protect  the 
public,  and  to  guard  against  overcapitalization  by  this  means^ 
constrains  the  Commission  to  require  the  public  service  concern 
to  set  aside  a  certain  per  cent  annually  out  of  its  operating  in- 
come as  a  maintenance  and  depreciation  reserve  fund,  that  the 
Commission  may  know  that  the  properties  devoted  to  a  public 
service  will  be  kept  intact  and  approximately  equal  to  the  out- 
standing liabilities  authorized  to  be  issued  by  the  Conunission. 
No  specific  warrant,  as  I  have  hereinbefore  said,  appears  for 
this  in  the  letter  of  the  law,  but  the  Commission  without  dis- 
sent finds  authority  for  it  in  the  broad  provisions  of  the  Con- 
stitution and  in  the  proposed  intendment  and  implied  powers  of 
the  legislative  act.  The  Constitution  which  creates  the  body  is 
self -executing.  It  confers  power  without  limit  in  the  absence 
of  legislative  restriction,  and  imposes  the  coincident  duty  of  regu- 
lation  and  control. 

The  majority  say  in  their  opinion  herein  that  "in  recent  ses- 
sions of  the  legislature,  subsequent  to  the  enactment  of  the  stat- 
ute in  question,  bills  requiring  public  service  utilities  to  secure 
a  certificate  of  public  necessity  and  convenience  before  com- 
mencing operations,  or  making  extensions,  have  been  introduced,, 
but  failed  of  passage." 

And  further:  "The  Commission  is  fully  cognizant  of  the 
evils  involved  in  the  duplication  of  service  in  public  utilities. 
The  greater  possibilities  of  financial  loss  on  the  part  of  investors 
involves  a  greater  risk  which  must  be  considered  by  the  Commis- 
sion in  determining  a  reasonable  rate  of  return.  As  the  law  now 
stands,  the  power  to  correct  this  condition  lies  with  the  legis* 
lature,  and  not  the  Commission." 

Does  not  the  Constitution  say  that,  in  the  absence  of  specific 
legislation,  the  Commission  shall  exercise  the  powers  and  per- 
form the  duties  enumerated  in  this  provision  (t.  e.,  by  ref- 
erence  to  the  enumeration  of  powers  therein  contained,  "the  reg- 
ulation of  rates,  service,  and  general  control").  Is  there  any 
legislation  that  the  legislature  could  enact  affecting  rates,  service,, 
or  general  control,  that  would  be  constitutional,  that  the  Com- 
mission could  not  incorporate  in  its  general  orders,  and  enforce 
the  same,  in  the  absence  of  specific  legislation?     Suppose  that> 
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without  questdon,  it  could  be  conclusively  shown  that  an  order, 
promulgated  and  enforced  by  the  Gk)mmission,  to  the  efPect  that 
no  person,  firm,  partnership,  association,  or  corporation  shall 
b^n  to  construct,  or  construct,  or  put  in  operation,  any  plant, 
system,  or  equipment  for  the  purpose  of  engaging  in  business  as 
a  conmion  carrier  in  the  state  of  Nebraska,  without  first  mak- 
ing complete  showings  to  the  Commission  as  to  what  it  proposes 
to  do,  would  result  in  more  efiicient  service  and  a  saving  generally 
to  the  rate-paying  public,  would  it  not  be  in  line  and  consistent 
with  the  Constitution?  After  promoters  have  sold  inefiicient 
machinery  and  installed  uneconomic  plants,  and  sold  them  to  the 
citizens  in  their  respective  communities,  it  is  too  late  to  correct 
the  evil.  If  the  Conmiission  is  to  place  the  stamp  and  seal  of 
approval  upon  securities,  the  proceeds  of  which  is  to  pay  for 
utility  plants,  it  should  and  must  necessarily  have  jurisdiction 
of  the  matter  from  its  conception.  If  time  and  space  permitted, 
I  would  enlarge  upon  this  phase  of  the  question. 

In  no  respect  is  this  power  any  less  than  that  vested  in  the 
New  York  Commissions,  which,  however,  are  not  constitutional 
bodies,  are  generally  authorized  by  the  statute  of  public  neces- 
sity and  convenience  to  grant  or  withhold  its  approval  for  the 
building  and  installation  of  utility  properties.  Our  law  does  not 
extend  like  legislative  authority,  but  its  lack  in  this  particular 
is  more  than  supplied  by  the  constitutional  provision.  Nothing 
broader  nor  more  all-inclusive  than  the  latter  could  possibly  be 
framed  except,  perhaps,  a  provision  in  similar  language  but  con- 
taining in  addition  a  statement  that  the  legislature  could  not 
prescribe  any  rule  different  in  the  premises.  This  conclusion,  I 
take  it,  will  not  be  denied  by  the  majority,  since  it  is  the  trend 
of  the  opinion  that  the  Conmiission  has  the  power  by  the  Con- 
stitution, though  not  justified  in  using  it  in  the  present  instance. 
This  being  a  fact,  it  is  instructive  to  note  that  the  New  York 
Commissions  consistently  refused  its  sanction  to  a  new  compet- 
ing company  which  desires  to  enter  a  field  already  occupied  by 
a  well-served  public  utility. 

It  should  be  conceded  that  our  Conmiission  would  not  permit 
the  issue  of  securities  to  build  a  $20,000  plant  in  a  $10,000  popu- 
lation town,  or  that  it  would  withhold  its  authority  to  issue  se- 
curities for  a  utility  that  was  not  legally  incorporated,  or  that 
P.UJL1915D. 
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was  not  clothed  with  proper  franchise  rights,  or  that  it  did  not 
have  an  amount  of  property  to  warrant  the  amount  of  Securities 
applied  for.  Why?  Take  the  first  instance,  and  the  answer 
is,  because  a  plant  of  that  size  would  be  too  big  for  the  com- 
munity which  it  is  to  serve.  It  would  oppress  the  public  and 
bankrupt  itself.  It  could  not  exist.  It  would  be  doomed  to 
certain  failure.  When  we  get  down  to  fundamentals,  the  ulti- 
mate answer  is  the  same  in  both  cases.  The  Commission  should 
refuse  to  start  these  projects,  because  they  would  have  no  chance 
of  success.  The  success  of  the  corporation  is  a  purpose  of  the 
public  service  concern, — none  can  deny  this.  It  is  necessary  to 
the  maintenance  of  its  service,  hence,  in  denying  this  concern 
the  privilege  of  issuing  stock,  the  Commission  is  within  the  let- 
ter of  the  section  as  well  as  backed  by  the  sense  of  the  situation. 
It  should  refuse,  because,  not  having  a  chance  of  success,  the 
issues  which  they  ask  for  would  not  be  "reasonably  required  for 
the  said  purposes  of  the  co-operation."  The  matter  of  being  able 
to  make  the  project  go  becomes  a  factor  of  controlling  force. 
The  Conmiission  of  this  state,  like  those  of  other  states,  should 
not  authorize  the  project  without  it  has  a  reasonable  show  to 
make  good. 

In  Ke  Dry  Dock,  E.  B.  &  B.  R.  Co.  Reports  of  Decisions 
of  the  Public  Service  Commission,  First  Dist.  N.  Y.  voL  6,  pag€ 
141,  the  New  York  Commission  said  in  its  syllabus:  "Bonds 
should  not  be  issued  in  excess  of  the  amount  upon  which  the  prop- 
erty will  regularly  and  with  reasonable  certainty  earn  interest, 
after  paying  all  operating  charges,  including  depreciation,  eta, 
and  amortization." 

And  again:  "The  issuance  of  bonds  cannot  be  certified  as 
'necessary'  for  specific  purposes,  as  required  by  Public  Service 
Commissions  law,  §  65,  if  the  inevitable  or  probable  result 
would  be  the  insolvency  of  the  corporation  issuing  them." 

Now,  what  is  the  inevitable  or  probable  result  of  this  new 
Sterling  project?  It  is  the  belief  of  this  Commission,  as  ap- 
pears clearly  in  the  majority  opinion,  that  it  cannot  fairly  look 
for  success,  and,  in  fact,  that  it  is  destined  to  failure.  It  pur- 
poses going  into  Sterling  and  battling  with  the  established  com- 
pany there  for  the  telephone  business.  If  it  achieves  success,  it 
must  do  it  over  the  ruin  of  its  rival,  for  competition  in  public 
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service  is  war  to  the  death.  Oompetition  practically  bankrupt- 
ed both  companies  there  a  few  years  ago,  and  history  stands  ready 
to  repeat  itself.  The  new  concern  has  no  opportunity  to  suc- 
ceed, because  it  is  going  into  the  fight  in  its  infancy  against  an 
older,  stronger,  and  more  experienced  opponent.  The  Commis- 
sion  should  refuse  it  recognition  if  the  probability  was  that  it 
would  become  insolvent  because  of  defective  incorporation,  lack 
of  franchise,  lack  of  property,  or  lack  of  approved  methods  of 
conducting  its  business.  Why  not  also  refuse,  since  the  matter 
of  failure  is  at  the  bottom  of  all  this,  when  failure  is  imminent 
on  account  of  destructive  competition.  In  my  mind  there  is  no 
escape  from  the  logic  of  the  situation. 

I  quote  again  from  the  Dry  Dock,  E.  B.  &  B.  R.  Co.  Case, 
supra:  "If  counsel  be  right,  the  Commission  may  not  refuse 
to  permit  an  issue  of  bonds  even  though  it  has  positive  evi- 
dence that  interest  and  fixed  charges  will  not  be  earned,  and 
even  though  it  is  certain  that  there  will  be  default  in  the  pay- 
ment of  interest,  foreclosure  proceedings,  and  a  sale  of  the  prop- 
erty to  pay  the  bondholders  even  within  a  year  from  the  time 
when  the  Commission,  acting  for  the  state  of  New  York,  has 
authorized  the  bonds  to  be  issued.  If  counsel  be  correct,  the 
Commission  could  not  then  refuse  to  allow  securities  to  be  issued 
to  pay  the  principal  of  such  bonds  and  the  unpaid  interest,  for 
principal  and  interest  would  be  obligations  against  the  company, 
and  the  company  would  have  the  right  to  refund  them  regard- 
less of  the  value  of  the  property  or  the  earning  power  of  the 
company.  Such  a  theory  is  absurd,  and  reduces  the  Commission 
to  a  rubber  stamp  to  be  used  at  the  convenience  of  the  directors 
of  a  corporation.  The  Commission  would  become  ridiculous  if 
it  did  not  consider  probable  earning  capacity,  and  would  author- 
ize bonds  to  be  issued  upon  which  interest  could  not  be  paid.  .  .  . 

"No  issue  of  bonds  can  be  said  to  be  ^necessary'  in  any  sense 
of  the  word  if  the  inevitable  or  probable  result  would  be  the 
insolvency  of  the  corporation  issuing  the  securities." 

Instructive  excerpts  might  be  added  from  the  opinion  in  the 

Delaware  &  H.  Co.  Case,  1  P.  S.  C.  R.  (2d  Dist.  N.  Y.)  392, 

notably  the  language  of  Commissioner  Stevens,  page  431,   in 

which  he  says,  that  the  first  inquiry  should  be  as  to  the  natural 
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and  probable  reeult  to  be  anticipated  from  the  decision  made^ 
both  to  the  corporation  and  to  the  public. 

And  from  the  opinion  of  Commissioner  Steyens  in  the  Re 
Niagara  Light,  Heat  &  P.  Ca  2  P.  &  0.  R  (2d  Dist  N.  Y.)  112, 
in  which  he  says,  that  ^^overcapitalization,  which  has  become  an 
accomplished  fact  upon  which  rights  are  based,  which  has  been 
tolerated  if  not  recognized  by  law,  is  one  thing;  overcapitaliza- 
tion by  authority  and  approval  of  the  Commission  is  another." 

In  conclusion  I  wish  to  observe  that  in  Bulkeley  v.  New  York, 
K  R  &  H.  R  Co.  216  Mass.  435,  103  N.  E.  1033,  and  in 
Fall  Kiver  Gas  Works  Co.  v.  Gas  &  E.  L.  Comrs.  214  Mass. 
529,  102  N.  E.  475,  the  supreme  court  held  that  an  act  similar 
to  ours  vested  the  Commission  with  discretionary  power,  but 
this  would  seem  obvious  in  our  act  from  the  very  fact  that  the 
act  of  1909  provides  for  a  hearing  by  the  Conmiission,  and,  by 
necessary  implication,  vests  it  with  discretion. 

I  am  satisfied  that  the  Commission  has  ample  power  to  deny 
the  application,  both  from  the  statute  and  from  the  Constitution. 
I  am  convinced  that  opportunity  to  serve  the  people  of  Sterling 
by  this  new  company  does  not  exist,  that  the  company  has  no 
chance  of  success,  and  every  earmark  of  expensive  and  destruc- 
tive mischief,  however  well  meaning  its  friends  and  promoters. 

In  my  opinion,  to  grant  the  application  will  prove  an  injus- 
tice to  the  company  and  to  the  community,  and  I  think  it  ought 
to  be  denied. 


WISCONSIN  SUPREME  COURT. 

DULXITH  STREET  RAILWAY  COMPANY 

V. 

BAILHOAD  COMMISSION  OP  WISCONSIN. 

(—  Wis.  — ,  152  N.  W.  887.) 

OonstUutitmal  law --' Impairment  of  contract '^  Municipal  ordinance 
^  Order  of  Comm^isaion, 

A  city,  by  entering  into  an  ordinance  contract  with  a  street 
railway  company  whereby  the  latter  was  empowered  to  charge  a  5  cent 
fare,  does  not  abrogate  the  right  of  the  legislature  acting  directly  or 
through  the  Railroad  Commission  to  exercise  the  function  of  regulating 
rates  whenever  it  is  deemed  proper  to  assert  it. 
r.UJL1915D. 
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legtelature  —  Poxcer  •«  Fixing  rates  >—  Estoppels 

The  legislature,  in  passing  an  act  repealing  in  effect  the  dmrter 
of  a  city  and  granting  a  new  one,  which  provides  that  nothing  therein 
contained  should  be  held  to  impair  any  of  the  rights  granted  by  the 
city  to  a  street  railway  company,  and  whidi  ratifies,  confirms,  and 
validates  the  ordinance  granted  the  same,  is  not  estopped,  either  direct- 
ly or  through  the  Railroad  Commission,  from  reducing  the  rates  pre- 
scribed in  the  ordinance,  particularly  where  the  act  further  provided 
that  all  other  ordinances,  resolutions,  regulations,  rules,  by-laws,  and 
orders,  not  repealed,  suspended,  or  made  void,  should  continue  and  re- 
main of  the  same  force  and  effect  as  if  the  act  had  not  been  passed, 
until  altered,  amended,  repealed,  or  suspended  by  the  common  council  in 
pursuance  of  the  act. 
Mvidence  —  Valuation  —  Inventory  found  in  files  of  utility. 

The  Commission,  in  making  an  appraisal  of  the  property  of  a 
street  railway  company,  may  consider  an  inventory  made  some  years 
previously  by  the  utility,  and  found  in  its  files. 
Appeal  and  review  ~~  Trial  de  novo -^  Effect  of  erroneous  admission 
of  evidence  before  CotnmiHsion. 

A  mistake  made  by  the  Railroad  Commission  in  considering  im- 
proper evidence  does  not  furnish  any  groimd  for  a  reversal  of  the  judg- 
ment of  the  circuit  court  based  on  the  evidence  taken  in  that  court, 
where,  upon  an  appeal  from  the  Commission,  the  proceedings  before 
the  circuit  court  constitute  a  trial  de  novo. 
Bates -^Reduction  of  unreasonable  ^^  Powers  of  Commission  ~~  Bea- 
sonableness  tested  by  return. 

A  Commission  does  not  exceed  its  statutory  powers  to  reduce 
rates  only  when  found  to  be  unreasonable,  by  reducing  rates  which  it 
found  to  yield  an  unreasonably  large  return  per  annum  on  the  fair  Yalue 
ol  the  property. 
Bates ^ Reasonableness^^ Elements  to  he  considered. 

Net  earning  power  is  one  of  the  most  important  elements  to  be 
considered  in   ascertaining  whether   rates  ol   fare  are  reasonable  or 
otherwise. 
Bates  —  Reasonableness  —  Tests  of  rates  charged  by  utility  constitute 
ing  monopoly. 

The  cost  of  the  service,  and  not  the  value  thereof  to  the  public, 
is  the  proper  criterion  by  which  to  test  the  reasonableness  of  rates 
charged  by  a  utility  which  constitutes  a  natural  and  necessary  monop- 
oly. 

Betum'"  Amount -^  Provision  against  loss  of  franchise, 

A  street  railway  company  which  has  power  to  take  out  an  in- 
determinate permit  under  which  the  company  may  continue  its  busi- 
ness indefinitely  unless  the  utility  is  condemned  in  a  manner  provided 
for,  and  its  property  paid  for,  is  not  in  a  position  to  say  that  its 
franchise  will  expire  at  the  end  of  a  certain  time  and  that  it  may  not 
be  renewed,  and,  if  not,  its  property  will  have  a  junk  value  only,  and 
it  consequently  must  charge  rates  high  enough  to  secure  it  against  this 
contingency. 
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Appeal  and  revie^o  ^  Finding   "by   Oonunission'^Beaaenahlen&tB  «f 
raies^' Scope  of  review  hy  court. 

The  supreme  court  cannot  disturb  a  finding  of  the  Commission 
as  to  the  reasonableness  of  rates  charged  by  a  public  utility  which  find- 
ing has  been  approved  by  the  trial  court,  unless  it  appears  that  the 
decision  is  clearly  wrong. 

Return  —  Street  railway  «-  Amount  to  which  utility  is  entitled, 

A  return  of  7^  per  cent  per  annum  on  the  reasonable  value  of  a 
street  railway  is  fair  and  adequate,  and  rates  which  yield  a  larger  re- 
turn may  be  reduced  so  as  to  yield  substantially  that  per  cent. 

Hates -^  Reasonableness  ^^  Distinction  between  unreasonably  low  and 
confiscatory. 

There  is  a  difference  between  a  rate  that  is  not  quite  low  enough 
to  be  condemned  as  confiscatory  and  one  which  is  in  fact  reasonable, 
and  it  is  a  reasonable  rate  which  the  Commission  is  called  upon  to 
^, 

piscriminatitm -^  Rates '-' Five-cent  fare  on  street  oars  ^  Six  ticTcets 
for  twenty-five  cents. 

.     .    An  order  of  the  Commission  requiring  a  street  railway  company 

whose  regular  fare  is  5  cents,  to  sell  si^  tickets  for  a  quarter,  is  not 

discriminatory  against  the  passenger  paying  for  but  a  single  trip  at  a 

.  timtf. 

Valuation -^  Franchise -^  Effect  \of  right  to  charge  only  reasonable 

rates. 

A  franchise  of  a  street  railway  company  has  little  value  aside 
from  the  value  qf  the  privilege  to  operate,  where  only  a  reasonable 
rate  may  be  charged. 

Yaluaiion  ^  Street  railway '^  Land  used  for  railway  purposes* 

In  valuing  the  property  of  a  street  railway  company  for  rate- 
making  purposes,  real  estate,  used  for  the  railway  bueinees  should  be 
considered. 

Valuation  ^~  Property   not  in   ttse-^  Amusement   parfi   belonging   to 
street  railway  company. 

In  valuing  the  property  of  a  street- railway  iBompany,  tiie  Ooni- 
mission  does  not  err  in  disregarding  an  amusement  park  lyifig  outside 
of  the  state  and  owned  by  the  company,  although  it  may  enhance  the 
earnings  of  the  company. 

Valuation  —  Street  railway  com,pany  —  Ifegligible  error. 

In  valuing  the  property  of  a  street  railway  company  for  rate- 
making  purposes,  the  omission  of  two  items  aggregating '  only  $4,476 
is  too  small  to  exert  any  inlhience  upon  the  question  of  reasonableness 
of  rates  charged,  where  the  total  value  of  the  property  was  about 
$700,090. 

Appeal   and  error --^ Finding   of   Commissions^ Allowance   for  engi^ 
neering  expenses -— Scope  of  review. 

The  finding  of  tlic  Commissi  on  allowing  12  per  cent  for  engi- 
neering expenses,  which  finding  was  approved  by  the  trial  court,  will 
not  be  disturbed  upon  review  by  the  supreme  court. 

P.U.R.iyioI). 


Digitized  by  VjOOQIC 


DULUXH  STRJBSrr  R.  CO.  ▼.  EAILROAD  COMMISSION.  195 

MtMitfoM— <7iw«  of  reprodutUon'^Separaie  aUowanoe  for  eo-ordi- 
naUon  of  plant. 

In  valuing  the  property  of  a  street  railway  company  by  the 
reprodnction  method,  a  separate  allowance  for  the  fact  that  the  plant 
is  a  eoH>rdinate  whole  will  not  be  made. 

Valuation^ Method -^€M>st^ Reproduction  cost. 

In  valuing  the  property  of  a  public  utility,  the  ascertainment  of 
the  cost  is  desirable,  but  it  is  not  as  important  as  the  reproduction 
cost. 

VtOuation'-' Easements-^ No  allowance  for '^ When, 

In  valuing  property  of  a  street  railway  company,  no  allowanoe 
will  be  made  for  easements  granted  by  a  land  company  who  platted 
a  large  portion  of -the  city,  where  the  company  could  not  lay  its  rails 
or  operate  its  care  without  the  consent  of  the  city,  and  such  consent 
had  been  given,  and  the  railroad  was  built  and  operated  in  pursuance 
of  the  franchise,  granted  by  the  city,  for  a  period  of  more  than  twenty 
years. 

Falfcation  —  Hoto  ascertained '-' Theory. 

A  Commission  does  not  adopt  an  erroneous  theory  as  to  how 
value  should  be  ascertained  where  it  takes  into  account  every  kind  of 
property  tangible  and  intangible  which  should  be  considered  in  fixing  a 
valuation,  and  makes  a  substantial  allowance  for  going  value,  and  con- 
siders the  reproduction  cost  as  a  very  important  item  in  arriving  at 
the  true  valuation,  but  does  not  ^  the  value  of  the  plant  on  the  basis 
of  what  it  would  cost  to  reproduce  it.  - 

[June  1,  1915.] 

Action  by  the  Duluth  Street  Kailway  Company  to  set  aaide 
an  order  of  the  Commision  requiring  the  Company  to  sell 
through  its  conductors  six  tickets  for  25  cents  good  on  all  lines 
at  all  hours  and  subject  to  existing  transfer  privileges.  From  a 
judgment  of  the  Circuit  Court  for  the  defendant,  the  plaintiff 
appealed;  affirmed. 

Statement  by  Barnes,  J. : 

The  Commercial  Club  of  the  city  of  Superior  filed  a  complaint 
with  the  Railroad  Commission  of  Wisconsin  setting  forth  that 
the  rate  of  fare  charged  by  the  Duluth  Street  Railway  Company 
for  carrying  passengers  on  its  street  cars  in  the  city  of  Superior 
was  excessive,  and  praying  that  an  investigation  be  made  and  the 
rate  of  charge  reduced.  Issue  was  joined  on  this  petition,  and  a 
hearing  had  before  the  Railroad  Commission  on  January  16, 
1912,  and  continued  from  time  to  time  until  completed.  At  the 
time  the  petition  was  filed  a  charge  of  6  cents  was  made  for  car- 
rying each  person,  except  children  under  five  years  of  age,  the 
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payment  of  which  sum  entitled  a  person  to  one  oontinnons  ride 
with  the  privilege  of  a  universal  transfer.  After  the  hearing  was 
had  the  Kailroad  Commission,  on  November  13,  1912^  ordered 
the  plaintiff  in  this  action  to  sell,  through  its  conductors,  six 
tickets  for  25  cents,  good  on  all  lines  at  all  hours,  and  subject  to 
existing  transfer  privileges.  The  plaintiff  brought  an  action 
in  the  circuit  court  for  Dane  county  to  set  aside  this  order.  The 
circuit  court  found  the  value  of  the  plaintiff's  property  used  and 
useful  in  conducting  its  business  as  a  common  carrier  was  reason- 
ably worth  the  sum  of  $700,000  on  June  30,  1911,  and  that  the 
order  of  the  Bailroad  Conmiission  requiring  the  sale  of  six 
tickets  for  25  cents  was  neither  unlawful  nor  unreasonable.  As 
a  conclusion  of  law  the  court  found  that  the  defendant  was  en- 
titled to  judgment  dismissing  the  complaint,  and  from  a  judg- 
ment accordingly  entered  this  appeal  is  taken.  The  facts  neces- 
sary to  an  understanding  of  the  issues  raised  on  the  appeal  are 
numerous,  and  those  deemed  essential  will  be  stated  in  the  opinion 
in  connection  with  the  discussion  of  the  different  issues  presented. 

Appearances :  W.  R.  Foley  and  Miller, .  Mack,  &  Fairchild 
for  appellant;  Walter  0.  Owen,  Atty.  Gen.,  and  Louis  Hanitch 
for  respondent 

Barnes,  J.,  delivered  the  opinion  of  the  court: 

The  original  street  railway  line  in  what  is  now  the  city  of 
Superior  was  constructed  by  the  Douglas  County  Street  Railway 
Company,  operating  under  a  franchise  granted  by  the  town  of 
Superior  before  the  city  was  incorporated.  Among  other  things, 
this  franchise  authorized  the  street  railway  company  to  charge  a 
5  cent  fare  between  certain  designated  points,  and  a  10  cent  fare 
between  the  Superior  and  West  Superior  termini  of  its  road. 

In  1889  the  city  of  Superior  was  incorporated  by  special  act 
of  the  legislature.  On  July  9,  1889,  the  city  granted  a  franchise 
to  the  street  railway  company  to  run  for  a  term  of  thirty  years. 
Section  7  of  such  franchise  was  as  follows : 

'^The  said  company  may  regulate  and  establish,  from  time  to 
time,  such  rates  of  fare  for  the  transportation  of  passengers  or 
freight  over  its  lines  of  railway,  as  it  may  deem  proper ;  provided 
that  the  charge  for  carrying  a  person,  including  hand  baggage, 
from  one  point  to  another,  within  the  city  limits,  shall  not  exceed 
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five  (5)  cents  far  a  distance  of  2  miles  or  less,  nor  five  (5)  cents 
over  any  continuous  line  operated  as  such." 

Section  17  of  the  ordinance  provided  that  within  thirty  days 
after  its  publication  the  street  railway  company  might  file  its 
acceptance  thereof  with  the  city  clerk  and  the  relinquishment  of 
all  rights  and  privileges  acquired  under  the  franchise  granted  by 
the  town  of  Superior,  and  that  from  and  after  the  filing  of  such 
acceptance  the  ordinance  should  have  the  effect  of  and  be  a  con- 
tract between  the  city  of  Superior  and  the  street  railway  com- 
pany, which  should  be  the  measure  of  the  rights  and  liabilities 
of  said  city  as  well  as  of  said  company.  This  ordinance  was 
accepted  by  the  street  railway  company. 

Chapter  124  of  the  Laws  of  1891  was  entitled:  "An  Act  to 
Bevise,  Consolidate,  and  Amend  Chapter  152,  of  the  Laws  of 
1889,  Entitled,  'An  Act  to  Incorporate  the  City  of  Superior^*  " 

As  a  matter  of  fact,  §  247  of  chapter  124  of  the  Laws  of  1891 
repealed  chapted  162,  Laws  of  1889.  This  section  provided  that 
the  repeal  should  "not  in  any  manner  affect,  injure  or  invalidate 
any  existing  contract,  act,  or  suit,  claims,  penalties,  or  demands, 
that  may  have  been  entered  into,  performed,  or  commenced  by 
the  village  of  Superior  (and  the  word  Village'  herein  shall  be 
construed  to  mean  city),  or  that  may  exist  under  or  by  virtue  or 
in  pursuance  of  .  .  .  said  act  incorporating  said  city,  or 
of  the  acts  and  parts  of  acts  amendatory  thereof,  or  of  any  of 
them,  but  the  same  shall  exist  and  be  enforced  and  carried  out 
and  be  completed  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  this  act  had  not  been  passed,  and  nothing  herein 
contained  shall  be  held  to  impair  any  of  the  rights  granted  by 
said  city  of  Superior  to  the  Douglas  County  Street  Eailway  Com- 
pany;  and  the  ordinance  granting  the  same  is  hereby  ratified,  con- 
firmed, and  validated,  and  all  other  ordinances,  resolutions,  reg- 
ulations, rules,  by-laws,  and  orders  either  of  the  village  of  Super- 
ior or  of  the  city  of  Superior,  or  parts  thereof  not  repealed, 
suspended,  nor  made  void  by  this  act,  or  by  chapter  152,  Laws 
of  1889,  shall  continue  and  remain  of  the  same  force  and  effect 
as  if  this  act  had  not  been  passed,  until  altered,  amended,  re- 
pealed, or  suspended  by  the  common  council  in  pursuance  of  this 
act." 

In  1892  the  Douglas  County  Street  Eailway  Company  trans- 
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ferred  its  property,  including  its  franchises,  to  the  Superior 
Rapid  Transit  Company.  The  latter  company  went  into  the 
hands  of  receivers  in  1896,  and  the  receivers  operated  the  prop- 
erty until  1900,  when  it  was  sold  on  foreclosure  and  acquired 
by  the  Duluth  Street  Raliway  Company,  the  present  plaintiff. 
This  latter  company  had  been  engaged  in  operating  a  street  rail- 
way system  in  Duluth,  and  it  was  placed  in  the  hands  of  a 
receiver  in  1898.  The  purchase  at  the  foreclosure  sale  of  1900 
was  part  of  a  reorganization  affecting  both  properties,  and,  in 
fact,  brought  them  under  a  single  ownership. 

The  order  made  by  the  Railroad  Commission,  among  other 
things,  required  that  "the  Duluth  Street  Railway  Company,  is 
addition  to  its  present  rates  of  fare,  shall  sell,  through  its  con- 
ductors, six  tickets  for  25  cents,  such  tickets  to  be  good  for  use 
at  all  hours  of  operation  over  any  line,  and  subject  to  the  existing 
transfer  privileges." 

The  Railroad  Commission  placed  a  valuation  of  $700,000  on 
the  property  of  the  plaintiff  in  Wisconsin  and  some  property  in 
Duluth  used  in  connection  with  the  operation  of  the  street  car 
system  in  Wisconsin. 

The  plaintiff  makes  four  main  contentions:  First,  that  the 
action  of  the  Railroad  Commission  is  void  because  its  order  vio- 
lates the  obligation  of  a  contract,  contrary  to  the  state  and  Fed- 
eral Constitutions;  second,  that  its  order  is  void  because  the 
Commission  took  a  mistaken  view  of  the  law,  and  of  its  powers, 
in  a  number  of  important  particulars;  third,  that  in  any  event 
the  rates  diarged  were  reasonable,  and  the  Commission  had  no 
power  or  jurisdiction  to  change  such  rates;  fourth,  that  the  Rail- 
road Commission  made  a  gross  undervaluation  of  its  property. 
Very  many  questions  are  argued  in  the  able  and  exhaustive  brief 
filed  by  the  appellant,  but  they  all  bear,  either  directly  or  in- 
directly, on  the  propositions  above  set  forth. 

Section  10  of  article  1  of  the  Constitution  of  the  United  States 
and  §  12  of  article  1  of  the  Constitution  of  the  state  of  Wisconsin 
each  prohibits  the  passage  of  any  law  by  the  state  impairing  the 
obligation  of  contracts. 

Rights  Conferred  by  the  Ordinance  of  1889. — The  ordinance 
of  1889  recites  that  it  is  to  constitute  a  contract  if  accepted.  The 
street  railway  company,  in  consideration  of  the  privileges  granted, 
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relinquished  certain  rights  which  it  had  under  its  existing  fran- 
chise. The  ordinance  and  its  acceptance  constituted  a  contract 
protected  by  both  Constitutions,  provided  the  city  had  power  to 
make  such  a  contract^  unless  the  ordinance  was  subject  to  amend- 
ment or  repeal  under  the  reserve  power  contained  in  §  1  of  article 
11  of  our  Constitution. 

Counsel  for  respondent  contend  that  the  ordinance  provided 
for  a  maximum  rate  which  could  not  be  exceeded,  and  was  not 
a  contract  empowering  plaintiff  to  exact  a  6  cent  fare  at  dis- 
cretion. The  parties  agreed  that  the  plaintiff  might  establish 
such  rates  of  fare  "as  it  may  deem  proper,"  provided  that  the 
charge  for  carrying  a  person  from  one  point  to  another  within 
the  city  limits  "shall  not  exceed  6  cents,"  etc. 

The  language  used  in  this  franchise  is  somewhat  different 
from  that  considered  in  the  Milwaukee  case  (Milwaukee  Electric 
R.  &  Light  Co.  V,  Railroad  Commission,  153  Wis,  692,  L.R.A. 
— ,  142  N.  W.  491,  Ann.  Cas.  1915  A,  911).  There  a  maximum 
charge  was  fixed,  but  it  was  not  affirmatively  stated  that  the  rail- 
way company  might  at  discretion  charge  up  to  the  maximum. 
Whether  this  case  is  ruled  by  the  cases  of  Detroit  v.  Detroit  Citi- 
zens Street  R.  Co.  184  TJ.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct.  Rep. 
410 ;  Cleveland  v.  Cleveland  City  R.  Co.  194  U.  S.  617,  635,  48 
L.  ed.  1102,  1108,  24  Sup.  Ct.  Rep.  756,  and  Minneapolis  v. 
Minneapolis  Street  R  Co.  215  U.  S.  417,  64  L.  ed.  259,  30  Sup. 
Ct.  Rep.  118,  as  contended  by  the  plaintiff,  or  by  Georgia  R.  & 
Bkg.  Co.  v.  Smith,  128  U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct.  Rep. 
47;  Southern  P.  Co.  v.  Campbell,  230  U.  S.  537,  67  L.  ed.  1610, 
33  Sup.  Ct.  Rep.  1027,  and  the  Milwaukee  case  above  referred 
to,  as  contended  by  defendant,  we  do  not  find  it  necessary  to 
decide. 

Conceding  that  the  ordinance  and  its  acceptance  constituted 
a  contract  empowering  the  appellant  to  exact  a  5-cent  fare,  and 
conceding  that  the  act  of  the  city  in  making  such  a  contract  was 
not  idtra  vires,  still  the  general  provisions  of  §  1862  under  which 
the  city  acted  did  not  abrogate  the  right  of  the  legislature,  acting 
directly  or  through  the  Railroad  Commission,  to  exercise  the 
function  of  regulating  rates  whenever  it  was  deemed  proper  to 
assert  it.  The  contract  remained  valid  until  the  state  saw  fit  to 
exercise  its  paramount  authority  to  regulate  such  rates.    So  much 
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has  been  decided  in  Manitowoc  v.  Manitowoc  &  N".  Traction  Oo. 
145  Wis.  13,  28,  140  Am.  St.  Rep.  1056,  129  N.  W.  925,  and  in 
Milwaukee  Electric  E.  &  Light  Co.  v.  Railroad  Commission, 
supra.  Counsel  cite  many  authorities  to  show  that  these  cases 
were  incorrectly  decided.  Maybe  they  were.  A  writ  of  error  to 
the  Federal  Supreme  Court  has  been  taken  from  the  judgment  in 
the  Milwaukee  case,  but  that  court  has  not  yet  announced  its 
decision  in  the  case.  We  are  not  satisfied  that  the  two  cases 
referred  to  were  incorrectly  decided  by  this  court,  and  for  the 
present,  and"  until  we  are  better  enlightened,  we  adhere  to  them, 
and  rest  our  present  conclusion  on  the  reasons  stated  in  the 
opinions  in  these  cases. 

Effect  of  the  Law  of  1891. — ^Appellant  insists,  however, 
that  there  is  one  very  significant  distinction  between  the  present 
case  and  the  two  last  referred  to,  arising  out  of  the  enactment  of 
chapter  124,  Laws  of  1891,  the  material  part  of  which  has  been 
quoted.  It  is  argued  that  here  the  state  has  ratified  and  made 
the  ordinance  of  1889  a  law  of  the  state,  and  that,  while  it  might 
set  at  naught  contracts  fixing  rates  made  by  minor  political  units 
acting  under  §  1862,  it  cannot  set  aside  such  a  contract  of  its 
own  making.  If  the  act  of  1891  means  what  counsel  think  it 
does,  there  is  plenty  of  authority  to  support  the  conclusion  de- 
duced, unless  the  act  is  repeal  able  under  the  reserve  power  con- 
tained in  §  1  of  article  11  of  our  Constitution.  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct. 
Rep.  77 ;  City  R.  Co.  v.  Citizens'  Street  R.  Co.  166  U.  S.  557, 
563,  664,  567,  668,  41  L.  ed.  1114,  1116-1118,  17  Sup.  Ct.  Rep. 
653 ;  Detroit  v.  Detroit  City  Street  R.  Co.  184  TJ.  S.  368,  382, 
383,  389,  396,  398,  46  L.  ed.  592,  605,  606,  608,  611,  612,  22 
Sup.  Ct.  Rep.  410 ;  Cleveland  v.  Cleveland  City  R.  Co.  194  U.  S. 
517,  533,  536,  48  L.  ed.  1102,  1107,  1108,  24  Sup.  Ct  Rep. 
756 ;  Cleveland  v.  Cleveland  Electric  R.  Co.  201  U.  S.  629,  541, 
50  L.  ed.  854,  859,  26  Sup.  Ct.  Rep.  513;  Wright  v.  Milwaukee 
Electric  R.  &  Light  Co.  95  Wis.  29,  36  L.R.A.  47,  60  Am.  St. 
Rep.  74,  69  N.  W.  791. 

We  think,  however,  that  it  was  not  the  intention  of  the  act  of 
1891  to  more  than  preserve  existing  rights  that  might  otherwise 
be  jeopardized  by  the  repeal  of  the  charter  of  the  city  of  Superior, 
and  to  cure  any  defect  that  might  exist  in  the  manner  of  granting 
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its  franchise  to  the  plaintiff,  and  that  it  was  not  intended  to  con- 
fer any  right  on  plaintiff  which  the  council  itself  might  not  have 
conferred  had  it  proceeded  in  the  manner  provided  by  law.  The 
dty  acted  under  §  1862  in  enacting  the  1889  ordinance.  It  was 
in  all  probability  foreign  to  the  legislative  thought  to  single  out 
one  street  railway  company  and  confer  privileges  upon  it  that 
no  other  railway  company  in  the  state  could  enjoy  under  the 
general  law,  assuming  that  subdivision  7  of  §  31  of  article  4  of 
the  Constitution  did  not  prohibit  such  action.  The  language  used 
is  not  fairly  susceptible  of  the  meaning  which  counsel  give  it 
It  was  provided  that  nothing  in  the  repealing  act  "should  be 
held  to  impair  any  of  the  rights  granted  by  said  city  of  Superior'^ 
to  the  railway  company,  and  the  ordinance  granting  the  same 
is  "ratified,  confirmed,  and  validated."  It  seems  pretty  clear 
that  the  ordinance  was  ratified^  confirmed,  and  validated  so  as  to 
preserve  the  rights  granted  by  the  city,  and  that  the  validating 
act  went  no  further.  The  right  now  claimed  was  never  granted 
by  the  city,  for  the  very  good  reason  that  it  never  had  the  power 
to  grant  it.  There  is  another  persuasive  reason  for  adopting 
this  construction  of  the  1891  law,  and  that  is  found  in  the  final 
provision  contained  in  §  247,  whereby  the  ordinance  of  1889 
and  other  ordinances  not  repealed  were  to  continue  and  were  to 
remain  in  force  "until  altered,  amended,  repealed,  or  suspended 
by  the  common  council  in  pursuance  of  this  act."  It  is  not  to  be 
supposed  that  the  legislature  intended  to  confer  on  the  city  of 
Superior  the  power  to  alter,  amend,  repeal,  or  suspend  a  law 
enacted  by  the  legislature.  It  would  be  a  rather  startling  propo- 
sition to  assert  that  the  legislature  even  had  the  right  to  delegate 
to  the  common  council  of  a  city  the  power  to  amend  or  repeal 
laws  passed  by  it  We  are  satisfied  that  the  act  of  1891  went  no 
further  than  to  legalize  acts  which  the  city  might  have  done  had 
it  proceeded  according  to  law,  and  that  there  is  no  substantial 
difference  between  the  present  case  and  the  former  cases  con- 
cerning the  right  of  the  state  to  regulate  the  rate  of  fare  which 
the  plaintiff  might  charge. 

Taking  up  the  further  questions  involved,  in  the  order  in  which 
they  have  been  presented,  it  is  urged:  (1)  That  the  order  is 
void  because  the  Commission  considered  matters  which  were  not 
in  evidence  and  which  the  plaintiff  had  no  opportunity  to  meet ; 
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(2)  that  no  reduction  could  be  made  in  the  existing  rate  unless 
it  was  found  to  be  unreasonable,  and  no  such  finding  was  made ; 

(3)  that  on  the  basis  of  the  Commission's  valuation  of  plaintiff's 
property,  neither  the  rate  "nor  the  return  therefrom  was  unreason- 
ably high;  and  (4^  the  property  of  the  plaintiff  was  grossly 
undervalued. 

Consideration  of  Improper  Evidence  by  the  Commission. — 
In  endeavoring  to  arrive  at  the  original  cost  of  the  property  of 
the  plaintiff,  the  engineers  employed  by  the  Commision  started 
with  an  inventory  of  tiie  property  made  by  Ford,  Bacon,  &  Davis 
in  1900  for  the  people  who  were  figuring  on  consolidating  the 
Duluth  and  Superior  street  railway  lines  and  buying  the  prop- 
erty in  at  the  foreclosure  sale.  The  parties  making  this  appraisal 
were  engineers.  The  cost  appraisal  made  by  the  engineers  of  the 
Railroad  Commission  was  considered  by  it  in  ascertaining  the 
cost  of  the  property.  The  appraisal  was  not  formally  offered  in 
evidence,  was  not  exhibited  to  the  plaintiff,  and  the  parties  who 
made  it  were  not  sworn  as  witnesses  on  the  hearing  before  the 
Commission.  No  testimony  was  offered  to  show  that  the  inven- 
tory made  by  Ford,  Bacon,  &  Davis  was  correct 

The  appellant  insists  that  the  Commission  had  no  right  to  con- 
sider the  appraisal  made  by  its  engineers,  particularly  inasmuch 
as  the  same  was  based  on  an  inventory  made  by  other  parties, 
and  there  was  no  evidence  to  establish  the  correctness  of  the  in- 
ventory ;  furthermore,  that  it  was  entitled  to  be  heard  before  the 
Commission  in  reference  to  the  correctness  of  the  appraisal.  The 
inventory  used  by  the  engineers  of  the  Commission  was  obtained 
from  the  plaintiff.  As  we  understand  the  record,  this  inventory, 
with  the  appraisal  made  by  the  engineers  of  the  Commission, 
was  one  of  the  files  of  its  office  when  the  hearing  was  had,  and 
might,  we  think,  properly  be  considered  by  the  Commission  un- 
der the  decision  in  Chica^  &  N.  W.  R  Co.  v.  Railroad  Com- 
mission, 156  Wis.  47,  145  N.  W.  216,  974.  Of  course,  common 
fairness  would  dictate  that  the  plaintiff  be  advised  of  the  ap- 
praisal made  by  the  employees  of  the  Commission,  if  the  Com- 
mission intended  to  use  such  figures  as  a  basis  for  decision.  We 
do  not  understand  it  to  be  claimed  that  there  was  any  intentional: 
suppression  by  the  Commission  of  evidentiary  matters  of  this 
kind. 
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Should  it  be  conceded  in  this  case  that  the  Commission  did 
consider  improper  evidence,  we  do  not  see  what  particular  signifi- 
cance would  result  from  the  concession.  The  plaintiff  brought 
its  action  to  set  aside  the  award  of  the  Commission,  and  under 
the  statute  was  entitled  to  a  trial  de  novo  in  the  circuit  court. 
It  was  not  confined  to  the  evidence  used  before  the  Commission, 
and,  in  fact,  offered  considerable  additional  testimony  in  the 
court  action.  The  decision,  to  be  sure,  threw  the  onus  upon  the 
plaintiff,  but  still  the  proceeding  in  circuit  court  was  nothing 
more  or  less  than  an  original  hearing.  If  new  evidence  was 
offered  by  the  plaintiff  on  such  hearing,  which  was  found  to  be 
different  from  that  offered  before  the  Commission,  the  court  was 
required  to  transmit  a  copy  of  the  evidence  to  the  Commission 
and  stay  further  proceedings  for  fifteen  days  from  the  date  of 
such  transmission,  unless  the  parties  stipulated  in  writing  to  the 
contrary.  Stat.  §  1797m67.  The  plaintiff  attacked  this  ap- 
praisal in  the  circuit  court.  Because  of  the  new  evidence  which 
it  offered  it  had  the  right  to  insist  that  the  evidence  go  back  to 
the  Commission  for  reconsideration  and  for  new  findings.  This 
right  apparently  was  not  insisted  upon.  The  judgment  appealed 
from  rests  on  findings  of  fact  and  conclusions  of  law  made  by  the 
circuit  court  The  evidence  complained  of  related  to  the  value 
of  the  plaintiff's  property.  The  court  has  found  on  the  evidence 
before  it  that  the  value  fixed  by  the  Railroad  Commission  was 
the  correct  value.  It  is  not  apparent  how  a  mistake  made  by  the 
Bailroad  Commission  in  considering  the  alleged  improper  evi- 
dence complained  of  could  furnish  any  ground  for  a  reversal  of 
the  judgment  of  the  circuit  court  based  on  the  evidence  taken  in 
that  court;  there  being  no  complaint  that  improper  evidence  was 
admitted  on  the  trial  before  the  court 

The  International  Harvester  Co.  Case,  167  Wis.  167,  173, 
147  K  W.  63,  5  N.  C.  C.  A.  822,  has  no  bearing  whatever  on  the 
question  here  involved.  The  plaintiff  in  the  present  action  was 
entitled  to  and  had  a  trial  de  novo  in  the  circuit  court.  The 
plaintiff  in  the  other  case  was  not  entitled  to  such  a  trial,  and, 
of  course,  did  not  have  it  Under  the  statute  there  involved,  the 
findings  of  the  Commission  on  the  facts  were  conclusive  if  there 
was  any  evidence  to  support  them,  because  its  judgment  could 
be  set  aside  for  jurisdictional  defects  only.     If  the  Industrial 
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Commission  could  return  the  evidence  taken  which  showed  no 
liability  whatever,  and  at  the  same  time  state  that  as  a  result 
of  investigations  made  by  it,  it  was  satisfied  that  there  was  lia- 
bility, and  in  this  way  sustain  the  award  made,  there  would  be  no 
object  in  providing  for  an  appeal  to  the  courts,  because  no  award 
could  ever  be  set  aside.  Furthermore,  it  appears  that  little  re- 
liance was  placed  on  this  inventory  in  arriving  at  a  conclusion. 

Some  complaint  is  made  in  reference  to  information  gathered 
regarding  probable  use  of  tickets,  which  was  not  submitted  to  the 
plaintiff.  In  reference  to  this,  the  testimony  showed  that  the 
information  in  question  was  used  in  the  decision  for  illustrative 
purposes  only,  and  did  not  affect  the  conclusion  reached  in  the 
case. 

Fixing  Beasonableneas  of  Return  Instead  of  Reasonableness 
of  Rate, — The  further  contention  is  made  by  the  appellant  that 
the  Railroad  Commission  erroneously  attempted  to  regulate  the 
reasonableness  of  the  plaintiff's  return,  and  not  the  reasonable- 
ness of  the  rate  of  charge,  and  that,  under  the  Public  Utilities 
law  (§  1797 — 14),  the  Commission  is  authorized  to  reduce  rates 
only  when  they  are  unreasonable,  and  that  there  is  no  evidence 
whatever  to  show  that  the  rate  of  fare  charged  in  the  instant 
case  was  not  reasonable.  The  Commission  held  that,  inasmuch  as 
the  rates  charged  yielded  a  return  of  more  than  7  J  per  cent  per 
annum  on  the  fair  value  of  the  property,  they  were  excessive,  and 
because  they  were  excessive  they  were  unreasonable.  This  is  at 
least  the  substance  of  the  holding  of  the  Commission,  although 
the  language  used  did  not  follow  the  statutory  requirement  very 
closely. 

There  is  no  formal  finding  that  the  rates  charged  were  un- 
reasonable, and  under  §  1797 — 14  the  Commission  does  not  have 
the  power  to  change  rates  unless  they  are  found  to  be  unreason- 
able or  discriminatory.  The  Commission  does  find  that  the  rates 
charged  were  "somewhat  higher  than  they  should  be."  It  then 
proceeds  to  fix  a  rate  which  it  holds  to  be  reasonable  and  adequate, 
and  which  is  considerably  lower  than  that  charged.  There  is  a 
wide  variance  between  the  parties  as  to  the  amount  of  the  annual 
reduction  in  revenue  that  will  result  from  the  order.  Based  on 
the  1913  business  of  the  company,  the  estimates  ran  from  $17,695 
to  $35,095.    The  reduction  in  rates  amounts  to  15  per  cent  for 
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those  who  desire  to  take  advantage  of  the  rate  established.  This 
is  a  substantial  percentage,  and  the  aggregate  figures  given  are 
likewise  substantial.  If  the  rate  found  and  established  is  a  rea- 
sonable one,  then  the  one  which  formerly  existed  was  not  so,  and 
ft  follows  that  the  Commission  inferentially,  if  not  directly, 
found  the  existing  rate  to  be  unreasonable.  It  must  have  been 
foimd  excessive,  else  no  reduction  would  have  been  made,  and 
the  difference  between  an  excessive  rate  and  an  unreasonable  one, 
if  there  is  any,  is  purely  theoretical. 

It  is  argued  that  there  is  very  little  connection  between  the 
profit  which  a  party  makes  out  of  a  service  performed  and  what 
it  is  worth,  and  that  in  determining  the  value  of  a  thing  like  rail- 
road transportation  the  question  is  not  whether  the  profit  is  large 
or  small,  but  what  is  the  service  actually  worth  to  the  public.  It 
is  also  argued  that  this  element  was  lost  sight  of  by  the  Commis- 
sion, and  that  it  based  its  idea  of  reasonableness  solely  on  the 
amount  of  profit- which  plaintiff  was  making,  and  regardless  of 
what  the  service  performed  was  worth.  The  weakness  of  this 
test  was,  no  doubt,  apparent  to  counsel,  because  it  was  suggested, 
rather  than  pressed.  If  it  were  adopted,  it  would  be  extremely 
difficult  for  anyone  to  say  that  a  rate  of  10  cents  a  mile  for  car- 
rying passengers  on  our  railroads  was  unreasonable.  So  it  is  con- 
tended that  the  market  value  of  the  service  should  be  deemed 
the  reasonable  value  of  it  rather  than  its  worth,  and  that,  inas- 
much as  a  5-cent  fare  is  charged  in  most  cities,  this  fact  estab- 
lishes market  value.  If  this  should  be  established  as  a  guiding 
principle,  it  would  be  impossible  to  make  any  compulsory  re- 
ductions in  rates,  no  matter  what  economies  might  be  practised 
in  the  transportation  business.  Then  it  leaves  out  of  account 
difference  in  conditions  in  different  localities.  A  good  many 
generalities  which  lead  nowhere  have  been  indulged  in  by  courts 
and  economists  in  reference  to  methods  of  establishing  the  value 
of  railway  properties,  as  well  as  the  manner  of  determining  the 
reasonableness  of  rates.  Street  railways  are  natural  and  nec- 
essary monopolies.  At  least  such  was  the  case  before  the  advent 
of  the  "jitney^'  bus,  and  its  usefulness  is  at  least  problematical. 
They  are  quasi  public  corporations  that  are  permitted  to  use  the 

streets  in  the  interest  of  public  convenience  and  necessity.     Our 
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cities  might,  if  they  deemed  it  advisable,  carry  on  the  business 
themselves.  So  long  as  they  do  not  do  so,  it  is  pretty  well  estab- 
lished that  the  privately  owned  street  railway  should  be  permitted 
to  earn  its  reasonable  and  necessary  expenses,  including  a  reason- 
able sum  for  depreciation,  as  well  as  a  fair  rate  of  return  on  the 
reasonable  value  of  the  investment.  The  amount  of  this  return 
should  be  governed  to  some  extent  by  the  character  of  the  manage- 
ment. A  company  that  is  on  the  alert  to  practise  economies 
should  have  some  part  of  the  saving,  else  there  would  be  no 
inducement  to  reduce  the  cost  of  the  service.  It  is  not  our  pur- 
pose here  to  discuss  the  elements  that  should  be  considered  in 
fixing  the  cost  of  a  service.  It  is  not  involved.  But  we  think 
that  net  earning  power  is  one  of  the  most  important  elements  to 
consider  in  ascertaining  whether  rates  of  fare  are  reasonable  or 
otherwise.  Where  a  monopoly  is  created  by  law,  it  is  entirely 
proper  and  generally  advisable  that  its  power  to  take  more  than 
fairly  belongs  to  it,  to  wit,  a  reasonable  return  on  the  reasonable 
value  of  the  property,  should  be  restricted.  Investments  of  this 
character  are  permanent,  and  the  risks  are  not  very  great,  unless 
bad  judgment  is  used  in  building  a  road  where  there  is  no  suffi- 
cient call  for  it  to  justify  the  expenditure.  The  cost  of  the 
service  is  the  most  definite  and  tangible  guide  there  is  to  tie  to 
in  making  rates,  if,  indeed,  it  is  not  the  only  one.  Where  rates 
are  so  adjusted  as  to  yield  a  fair  return  on  the  value  of  the  prop- 
erty over  and  above  expenses  and  depreciation,  they  are  reason- 
able. Where  they  are  so  fixed  as  to  materially  exceed  this  sum, 
they  are  not. 

Was  a  Reasonable  Rate  of  Return  Allowed f — The  evidence 
in  this  case  showed  that  the  city  of  Superior  was  a  thrifty,  grow- 
ing municipality,  and  that  the  revenue  of  the  plaintiff,  generally 
speaking,  had  shown  a  substantial  increase  with  the  increase  in 
growth.  There  is  nothing  to  indicate  that  the  investment  is  un- 
stable or  that  the  revenues  in  the  future  will  not  be  sufficient  to 
pay  operating  expenses,  maintenance,  and  a  reasonable  return 
on  the  investment. 

By  taking  an  indeterminate  permit  the  railway  company  may 

continue  its  business  indefinitely,  unless  the  utility  is  condemned 

in  the  manner  provided  for,  and  then  the  property  must  be  paid 

for.  Plaintiff  is  not  in  a  position  to  say  that  its  franchise  will 
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expire  at  the  end  of  a  certain  time  and  it  may  not  be  renewed, 
and,  if  not,  its  property  will  have  a  junk  value  only,  and  it  conse- 
quently  must  charge  rates  high  enough  to  secure  it  against  this 
oontingency.  There  is  very  little  of  the  speculative  element  in 
investing  in  the  securities  of  the  plaintiff  on  the  basis  of  the 
valuation  fixed  by  the  Commission.  It  would  seem  to  be  safe, 
sound,  and  secure.  Where  the  matter  of  reasonableness  ends  and 
where  unreasonableness  begins  is  somewhat  difficult  of  ascertain- 
ment It  is  a  question  of  fact  which  the  Commission  primarily 
should  decide,  and  when  it  makes  a  decision,  and  that  decision 
is  approved  by  the  trial  court,  it  cannot  be  disturbed  by  this  court, 
unless  it  appears  that  the  decision  is  clearly  wrong. 

As  before  stated  the  Commissiom  held  that  a  return  of  7-|  per 
cent  per  annum  on  the  reasonable  value  of  the  property  involved 
would  be  fair  and  adequate;  that  the  rate  charged  yielded  a 
materially  larger  return  than  this ;  and  that  the  rate  to  be  charged 
should  be  so  adjusted  as  to  yield  substantially  7^  per  cent.  The 
plaintiff  insists  that  a  rate  of  7^  per  cent,  considering  the  char- 
acter of  the  business  and  the  risks  which  follow  it,  is  not  reason- 
able compensation  for  the  investment.  It  is  not  claimed  that  a 
rate  which  will  yield  such  a  return  is  confiscatory,  and  it  is  ob- 
vious that  it  is  not  It  is  said,  truthfully  enough  we  think,  that 
there  is  a  difference  between  a  rate  that  is  not  quite  low  enough 
to  be  condemned  as  confiscatory  and  one  which  is,  in  fact,  reason* 
able,  and  it  is  a  reasonable  rate  which  the  Commission  is  called 
upon  to  fix.  This  may  aU  be  conceded.  But  there  is  a  good  deal 
of  difference  between  a  rate  which  affords  the  investor  the  sub- 
stantial return  of  7^  per  cent  and  one  so  low  that  it  can  be  said 
that  it  practically  deprives  the  owner  of  the  beneficial  use  of 
his  property,  and  would  substantially  confiscate  it  in  whole  or 
in  part  if  permitted  to  stand.  Allusion  has  already  been  made  to 
the  substantial  character  of  the  investment  in  this  case  and  to  its 
probable  continuity.  What  is  a  reasonable  return  is  a  question 
of  fact,  the  solution  of  which  calls  for  the  exercise  of  sound  judg- 
ment and  common  sense.  Undoubtedly  there  are  some  risks 
attendant  on  such  an  investment  that  are  not  found  in  the  case 
of  a  well-placed  loan  on  real  estate.  But  the  Commission  has 
taken  this  into  account  by  allowing  a  higher  rate  of  return  than 
the  ordinary  real  estate  loan  yields.    It  is  also  true  that  there  are 
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some  speculative  ventures  that  promise  to  yield  a  larger  rate  of 
return,  and  in  fact  do  if  they  are  successful.  But,  while  the 
rewards  may  be  greater  in  case  of  success,  the  chances  of  failure 
are  also  greater,  and  the  Commission  seems  to  have  adopted  an 
intermediate  figure  between  these  two  classes  of  investments,  and 
its  judgment  in  this  regard,  confirmed  by  the  trial  court,  should 
not  be  disturbed.  An  abundance  of  authority  might  be  cited  to 
sustain  the  finding  of  the  Commission  in  this  regard.  One  of  the 
leading  cases  on  the  point  is  Willcox  v.  Consolidated  Gas  Co.  212 
U.  S.  19,  48,  53  L.  ed.  382,  398,  48  L.R.A.(N'.S.)  1134,  29  Sup. 
Ct.  Eep.  192,  15  Ann.  Cas.  1034. 

Is  Order  Void  Because  Discriminatory? — It  was  held  by  the 
Supreme  Court  of  the  United  States  in  Lake  Shore  &  M.  S.  R. 
Co.  V.  Smith,  173  U.  S.  684,  43  L.  ed.  858, 19  Sup.  Ct.  Rep.  565, 
that  a  state  legislature  could  not  fix  a  maximum  rate  of  charge 
for  the  carrying  of  passengers  and  then  compel  the  railroad  com- 
pany to  sell  mileage  books  at  a  lower  rate,  because  such  a  law 
unjustly  and  unfairly  discriminates  against  the  purchaser  of  the 
ordinary  trip  ticket,  and  the  law  does  not  recognize  wholesale 
and  retail  rates  in  matters  of  transportation. 

It  is  argued  that  here  a  discrimination  is  practised  between 
those  who  desire  to  purchase  only  a  single  ride  and  in  favor  of 
those  who  are  able  and  willing  to  invest  25  cents  in  tickets.  To 
so  hold  would  amount  to  carrying  the  doctrine  of  discrimination 
to  a  ridiculous  limit.  The  idea  that  it  is  a  burden  on  anyone  who 
desires  to  patronize  the  street  railway  company  to  invest  25  cents 
in  tickets  is  pretty  far-fetched.  There  is  another  and  perhaps 
a  better  reason  why  the  doctrine  of  the  case  above  cited  does  not 
apply.  The  smallest  fractional  currency  we  have  is  1  cent.  A 
reduction  in  the  rate  of  fare  from  5  cents  to  4  cents  amounts  to 
20  per  cent,  and  is  a  large  reduction.  It  is  not  the  law  that  a 
Railroad  Commission,  or  the  legislature,  for  that  matter,  cannot 
reduce  a  rate  of  fare  from  5  cents  unless  it  reduces  it  to  4,  3,  2, 
or  1  cent.  Here  the  Commission  evidently  determined  that  a 
charge  of  4^  cents  per  passenger  was  as  low  as  the  rate  should  go. 
There  is  no  way  that  such  a  rate  could  be  put  into  effect  without 
requiring  the  passenger  to  buy  at  least  six  tickets.  Everyone  has 
a  like  privilege.  The  amount  of  investment  here  required  in 
the  first  instance  is  too  small  to  constitute  a  discrimination,  and 
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in  the  next  place  it  is  necessary  that  a  bunch  of  tickets  be  sold 
Buch  as  was  here  determined  upon  in  order  to  fix  what  is  really  a 
reasonable  rate  of  fare. 

Alleged  Undervaluatwn  of  Property, — The  Railroad  Com- 
mission placed  a  value  of  $700,000  on  the  property  of  the  plain- 
tiff. This  included  all  of  the  property  in  Wisconsin  used  for 
railroad  purposes  and  some  in  Duluth  which  was  used  in  connec- 
tion with  the  running  of  the  street  car  system  in  Wisconsin.  The 
circuit  court  also  found  on  the  evidence  before  it  that  the  value 
of  this  property  was  $700,000.  The  plaintiff  insists  that  its 
property  was  grossly  undervalued,  and  devotes  a  large  part  of 
its  brief  to  a  discussion  of  this  subject 

The  Commission  made  an  attempt  to  arrive  at  the  actual  cost 
of  the  property  in  question.  For 'the  purpose  of  arriving  at  the 
cost,  an  inventory  taken  in  1900  for  the  plaintiff,  by  the  firm  of 
engineers  before  referred  to,  was  used.  Some  items  were  omitted 
in  the  calculation,  and  it  is  claimed  that  others  were  undervalued. 
The  cost  of  additions  from  1900  to  1911  was  then  computed,  and 
from  the  aggregate  what  was  deemed  to  be  a  proper  deduction 
for  depreciation  was  made.  This  constituted  one  of  the  itenas 
of  evidence  on  which  the  Commission  based  its  judgment,  al- 
though perhaps  not  an  important  one.  The  Commission  also 
ascertained  the  theoretical  cost  of  reproduction  new  of  the  prop- 
erty, and  made  what  it  considered  proper  deductions  for  depre- 
ciation, and  it  appears  from  the  testimony  that  this  item  of 
evidence  was  considered  a  very  important  factor  in  fixing  the 
valuation  finally  determined  upon.  In  addition  to  the  two  factors 
mentioned,  the  Commission  made  an  allowance  for  "going  value." 
According  to  the  evidence,  the  allowance  on  this  account  usu- 
ally varies  from  6  to  10  per  cent  of  the  reproduction  cost  of 
properties  of  this  character.  It  was  stated  that  in  round  figures 
about  $50,000  was  allowed  for  going  value  in  the  present  in- 
stance. While  the  sum  of  $700,000  is  not  the  result  of  adding 
valua<*  found  as  to  a  number  of  specific  items,  it  appears  pretty 
clearly  that  the  controlling  factors  in  arriving  at  this  value  were 
cost  of  reproduction  and  going  value. 

The  important  objections  made  to  the  Conmiission's  valuation 
are: 

(1)  The  plaintiff  insists  that  its  franchise  had  a  substantial 
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value,  and  that  the  Commission  erroneously  refused  to  allow 
anything  for  this  item  of  property. 

(2)  Certain  real  estate  in  the  city  of  Superior,  aside  from 
easements,  owned  by  the  plaintiflF  and  used  for  railway  purposes 
was  omitted  from  the  appraisal  made.  The  value  of  this  property 
WSL3  $2,000. 

(3)  The  plaintiff  also  claims  that  a  pro  rata  share  of  its  in- 
vestment in  the  Duluth  Amusement  Company,  amounting  to 
$2,476,  should  be  added  to  the  value  of  its  property  in  Wiscon- 
sin, and  that  this  item  was  erroneously  disallowed  by  the  Com- 
mission. 

(4)  An  allowance  of  at  least  16  per  cent  should  have  been 
made  on  the  reproduction  cost  found  to  cover  the  cost  of  engineer- 
ing, interest  on  money  during"  construction,  mistakes,  and  unfore- 
seen contingencies.  Had  the  15  per  cent  basis  been  used,  it 
would  have  increased  the  sa<5alled  present  value  of  the  property 
$11,453. 

(5)  At  least  20  per  cent  should  have  been  added  to  the  esti- 
mated cost  of  material  and  labor,  on  the  theory  that  a  plant  having 
all  of  its  parts  co-ordinated  into  a  harmonious  whole  is  worth  that 
much  more  than  the  cost  of  items  which  enter  into  the  plant.  The 
allowance  of  this  claim  would  have  increased  the  reproduction 
value  of  the  property  $165,063. 

(6)  Items  omitted  from  the  appraisal  made  by  the  Commis- 
sion to  the  amount  of  $28,030  should  have  been  allowed,  and  it 
undervalued  certain  other  items  to  the  amount  of  $32,682.41, 
from  which  should  be  deducted  overvaluations  aggregating 
$3,586,  making  a  net  undervaluation  on  both  items  of  $57,126.41. 

(7)  A  large  portion  of  the  city  of  Superior  was  platted  by  the 
Land  &  River  Improvement  Company.  Before  recording  it« 
plat  it  conveyed  to  plaintiff's  predecessors  an  easement  in  the 
streets  designated  on  its  plat  for  street  railway  purposes.  The 
plaintiff  has  succeeded  to  these  rights,  which  it  asserts  were  worth 
from  $400,000  to  $500,000.  No  account  was  taken  of  such 
rights  by  the  Commission,  or  by  the  court,  in  arriving  at  the 
$700,000  valuation  which  was  placed  upon  the  property.  Plain- 
tiff insists  that  this  action  was  unwarranted  and  unlawful 

(8)  Plaintiff  further  urges  that,  by  reason  of  the  Duluth  and 
Superior  street  railways  being  owned  and  operated  by  the  same 
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company,  it  was  able  to  practice  economies  in  the  operation  of 
its  road  in  Wisconsin  aggregating  over  $7,000  a  year,  and  that 
this  fact  should  have  been  taken  into  account,  but  was  not,  in 
determining  the  amount  of  revenue  it  was  reasonably  entitled  to 
earn. 

Some  minor  contentions  are  made  regarding  errors  and  omis- 
sions of  the  Commission,  but  they  do  not  call  for  separate  treat- 
ment. 

The  two  principal  witnesses  who  testified  before  the  court  on 
values  were  Mr.  Haugen,  of  the  Tax  Commission,  for  tlie  plain- 
tiff, and  Mr.  Erickson,  of  the  Eailroad  Commission,  for  the  de- 
fendant. These  two  men  should  be  as  well  qualified  to  speak  on 
the  value  of  the  property  involved  as  any  two  men  in  Wisconsin. 
Mr.  Erickson^  with  the  aid  of  a  trained  corps  of  assistants,  has 
been  largrfy  engaged  for  a  number  of  years  in  valuing  street 
railroads  and  other  public  utilities,  as  the  reports  of  the  Kailroad 
Commission  show.  Mr.  Haugen  has  been  doing  the  same  kind 
of  work  with  like  aids  for  taxation  purposes.  Both  occupy  im- 
portant official  positions;  both  are  men  of  recognized  standing 
and  ability;  and  both  were  undoubtedly  expressing  their  honest 
and  candid  judgments.  The  reproduction  cost  of  the  property 
was  arrived  at  by  engineers  employed  jointly  by  the  Railroad  and 
Tax  Conmiissions ;  so  that  both  had  the  same  data  as  far  as  this 
particular  item  of  evidence  was  involved.  It  is  not  unusual  to 
have  high-grade  experts  differ  widely  in  giving  evidence  on  values 
when  they  are  called  by  private  interests.  The  fact  that  the  ex- 
perts in  this  case  were  disinterested  and  were  employed  by  the 
state  does  not  seem  to  have  affected  the  general  rule.  Mr.  Haug- 
en, answering  a  hypothetical  question  which  included  the  various 
elements  which  it  was  said  in  the  Appleton  Waterworks  Case,  154 
Wis.  121,  148,  47  L.E.A.(KS.)  770,  142  K  W.  476,  Ann.  Cas. 
1915  B,  1160,  should  be  taken  into  account  in  fixing  the  value  of 
a  public  utility,  testified  that  the  value  of  the  plaintiff's  property 
in  Wisconsin  was  $1,100,000,  or  $400,000  in  excess  of  the  value 
fixed  by  Mr.  Erickson. 

The  plaintiff  insists  that,  in  view  of  the  errors  made  in  the  fig- 
ures of  the  Railroad  Commission,  and  of  its  failure  to  take  into 
account  numerous  items  of  property  that  should  have  been  includ- 
ed, and  the  other  evidence  in  the  case,  the  finding  that  the  prop- 
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erty  was  worth  only  $700,000  is  not  supported  by  the  evidence, 
and  should  be  set  aside,  and  the  valuation  made  by  Mr.  Haugen 
adopted  as  being  the  true  one.  Attention  is  also  called  to  the  fact 
that  the  plaintiff's  property  in  Wisconsin  was  assessed  for  the 
year  in  question  at  $1,100,000,  and  that  it  is  unfair  and  unwar- 
ranted to  place  one  value  on  a  piece  of  property  for  rate-making 
purposes  and  to  add  about  58  per  cent  to  this  value  for  taxation 
purposes.  This  latter  contention  is  persuasive,  but  not  necessar- 
ily accurate.  The  earning  power  of  a  property  of  this  kind  has 
considerable  influence  in  fixing  its  present  value.  Where  re- 
turns are  large,  the  stock  and  bond  value  is  affected,  and  this 
factor  may  be  considered  at  least  in  ascertaining  value  for  the 
purposes  of  taxation,  and  Mr.  Haugen  testified  that  it  was  con- 
sidered by  him.  Excessive  earnings  may  be,  and  generally  are, 
the  result  of  excessive  rates,  and,  if  such  earnings  fixed  in  a  large 
measure  the  value  of  the  property  involved,  it  would  be  impos- 
sible to  materially  reduce  rates,  no  matter  how  excessive  they 
might  be.  Once  the  reasonable  value  of  a  street  railway  company 
is  fixed  for  rate-making  purposes,  there  might  well  be  merit  in 
the  contention  that  the  value  fixed  on  such  property  for  taxation 
should  not  materially  exceed  the  value  upon  which  the  company 
is  permitted  to  earn  a  reasonable  rate  of  return.  This  question 
is  not  directly  before  us,  and  what  is  said  is  intended  only  to  meet 
the  contention  of  the  appellant  that  its  property  should  not  be 
valued  by  the  state  at  $700,000  for  one  purpose  and  at  $1,100,- 
000  for  another,  where  the  lower  value  results  in  ordering  a  sub- 
stantial decrease  in  its  earning  power,  and  the  higher  one  imposes 
an  excessive  burden  in  the  way  of  taxation.  Once  the  state  has 
fixed  a  value  for  rate-making  purposes  and  restricted  the  earning 
power  of  the  road  to  a  reasonable  return  on  such  value,  it  would 
seem  reasonable  to  claim  at  least  that  the  property  could  not  have 
a  materially  higher  value  for  the  purposes  of  taxation.  While  a 
valuation  for  taxation  purposes  may  not  fix  the  value  for  rate- 
making  purposes,  it  may  well  be  that  a  valuation  for  the  latter 
purpose  might  substantially  fix  the  value  to  be  found  for  the 
former. 

The  question  before  us  is  whether  the  Railroad  Commission 
made  substantial  errors  in  its  method  of  fixing  value,  and  whether 
Mr.  Haugen  adopted  the  correct  method.     As  we  understand  his 
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tefiftixnony;  he  took  into  account  the  physical  value  of  the  prop- 
ertjy  its  earning  power,  and  the  franchise.  It  is  probable  that 
he  also  considered  "going  value,"  although  he  does  not  mention 
it  specifically.  He  made  .no  attempt  to  place  any  specific  value 
on  the  franchise,  but  added  about  $4:00,000  to  the  physical  and 
perhaps  going  values  to  cover  the  franchise  value  and  the  en- 
hanced value  because  of  earning  power.  Except  as  the  Railroad 
Commission  treated  the  plaintiff  as  a  going  concern  capable  of 
earning  substantial  returns  on  its  Wisconsin  property,  it  appar- 
ently added  nothing  for  the  franchise,  and  nothing  because  of  the 
fact  that  the  company  was  earning  an  excessive  amount  on  its 
property  in  this  state.  So  the  difference  between  the  values  fixed 
by  the  two  experts  for  rate-making  purposes  arose  quite  largely 
from  their  different  concepts  of  what  considerations  should  be 
taken  into  account  in  fixing  values. 

Franvchif^e  Yalue. — (1)  A  reading  of  the  testimony  would 
lead  to  the  conclusion  that  the  Commission  did  not  consider  tlie 
plaintiff's  franchise  of  any  value,  and  made  no  allowance  there- 
for. It  is  true  that  no  certain  definite  sum  was  fixed  which 
represented  the  franchise  value.  We  have  no  inclination  to  say 
that  the  Eailroad  Commission  did  things  which  it  says  it  did 
not  do,  and  still  we  think  it  necessarily  took  the  plaintiff's  fran- 
chise into  account  in  fixing  the  value  of  its-property.  It  was  the 
franchise  which  gave  the  plaintiff  the  right  to  operate  its  cars 
in  the  public  streets.  Without  a  franchise  to  operate  the  property 
a  large  part  of  it  would  have  junk  value.  The  Conmiission  valued 
the  property  on  the  basis  that  plaintiff  was  a  going  concern,  hav- 
ing not  only  the  right  to  operate  its  cars  presently,  but  also  in 
the  future,  so  long  as  it  owned  the  property.  It  may  not  be 
correct  to  say  that  the  difference  between  junk  value  and  value 
as  a  going  concern  represents  the  value  of  the  franchise,  but  it 
would  seem  clear  that,  when  value  is  fixed  on  the  theory  that  the 
right  to  operate  the  property  will  be  continuous  (and  that  is  the 
important  right  given  by  the  franchise),  an  allowance  is  neces- 
sarily made  for  franchise  value.  Chicago  &  N.  W.  R.  Co.  v. 
State,  128  Wis.  553,  108  IS.  W.  557.  Be  this  as  it  may,  we  hold 
that  where,  as  here,  the  right  exists  at  any  time  to  regulate  the 
rate  of  charge,  all  the  allowance  is  made  for  franchise  that  should 

be  made  when  a  fair  value  is  fixed  upon  the  property  based  on  the 
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assumption  that  the  business  is  a  going  one,  and  that  the  owner 
will  be  permitted  to  carry  it  on  in  the  future  unless  the  muni- 
cipality elects  to  buy  for  full  and  fair  value.  If  the  plaintiff  had 
a  contract  which  entitled  it  to  charge  a  6~cent  fare  until  the  ex- 
piration of  its  franchise,  and  thus  earn  large  returns  in  the  mean- 
time, sucji  a  franchise  might  be  worth  a  good  deal ;  but  such  a  case 
is  not  before  us.  Where,  as  here,  only  a  reasonable  rate  may  be 
charged  imder  a  franchise,  it  is  difficult  to  see  where  it  has  very 
much  value  aside  from  the  value  of  the  privilege  to  operate,  and 
that,  as  it  appears  to  us,  has  been  taken  care  of.  Willcox  v.  Con- 
solidated Gas  Co.  212  U.  S.  19,  48,  63  L.  ed.  382,  898,  48  L.R.A. 
(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034. 

Items  2  and  S. — Item  2  should  have  been  taken  into  account. 
Its  omission  was  clearly  an  oversight  We  are  not  satisfied  that 
the  Commission  was  not  correct  in  disallowing  item  3.  An 
amusement  park  in  Duluth  might  enhance  the  earnings  of  the 
plaintiff  in  Duluth,  and  therefore  be  a  paying  investment,  but  it 
is  not  apparent  that  such  an  establishment  was  of  any  value  to  the 
part  of  the  property  in  Wisconsin.  Besides,  these  two  items, 
aggregating  only  $4,476,  are  too  small  to  exert  any  influence  over 
the  final  results  arrived  at  in  the  case.  These  items  might  be 
considered  substantial  if  this  were  a  condemnation  proceeding; 
but  a  variance  of  a  few  thousand  dollars  one  way  or  the  other 
would  not  have  resulted  in  any  different  order  in  the  instant  case. 

Allowance  for  Engineering,  etc. — (4)  It  is,  of  course,  appar- 
ent that  a  plant  earns  nothing  during  construction,  although 
money  may  be  invested  in  it  for  a  considerable  length  of  time ; 
further,  that  engineers  must  be  employed  and  paid,  and  that 
some  mistakes  are  bound  to  occur  which  will  add  something  to 
the  theoretical  cost  of  the  plant.  In  building  an  ordinary  house 
it  is  easy  to  figure  the  cost  in  advance,  but  difficult  in  practice  to 
keep  within  these  figures.  So,  in  figuring  reproduction  cost,  it  is 
usual  to  allow  a  lump  sum  to  cover  costs  and  contingencies  of  the 
character  specified.  This  lump  sum  is  figured  as  a  certain  percent- 
age of  the  reproduction  cost.  Naturally  there  is  a  wide  variance 
between  experts  and  engineers  as  to  what  the  per  cent  of  allow- 
ance should  be.  The  plaintiff  claims  from  15  to  20  per  cent. 
The  Commission  allowed  12  per  cent.  There  is  certainly  evi- 
dence to  support  the  finding  of  the  Commission,  and,  inasmuch 
P.U.R.1915D. 
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as  it  was  approved  bj  the  trial  court,  it  will  not  be  disturbed  by 

this"  court. 

Value  of  Separate  Items  Which  Make  up  a  Plant  as  Compared 

with  Value  of  Plant  after  These  Iteras  are  Co-ordiruUed. — (5) 

The  claim  made  under  this  head  is  a  large  one,  amounting  to 
$165,063,  and  is  based  on  the  testimony  given  by  Mr.  Warren,, 
the  plaintiff's  manager,  to  the  effect  that  a  co-ordinated  plant  was 
worth  20  per  cent  more  than  the  estimated  cost  of  the  items  of 
property,  labor,  and  material  which  go  to  make  it  up.  This 
would  seem  on  its  face  to  be  a  pretty  extravagant  claim.  Wheth- 
er it  is  or  not  does  not  appear  to  be  very  material.  As  we  under- 
stand the  evidence,  the  Railroad  Commission  determined  what 
it  would  cost  to  reproduce  the  plant  in  the  condition  it  was  at  the 
time  of  the  hearing.  This  necessarily  included  the  cost  of  co^ 
ordination,  and  we  think  also  its  value.  The  reproduction  cost 
of  an  article  as  an  entirety  necessarily  includes  the  cost  of  put- 
ting it  together.  If  Mr.  Warren's  evidence  means,  for  instance, 
that  after  a  new  plant  has  been  economically  constructed  20  per 
cent  should  be  added  to  the  sum  expended  to  get  at  the  actual 
cost,  his  claim  could  not  be  allowed. 

Alleged  Omissions  and  Undervaluations  hy  the  Railroad  Com- 
mission,— (6)  An  attempt  was  made  to  an*ive  at  the  original 
cost  of  the  property,  and  also  what  it  was  worth  on  the  basis  of 
coat  after  making  reasonable  deductions  for  wear  and  tear,  ob- 
solescence, etc.  The  inventory  made  by  Ford,  Bacon,  &  Davis  was 
used  as  a  starting  point,  and  a  value  of  $451,197  was  placed  on 
the  property  inventoried  by  them.  To  this  amount  was  added 
the  cost  of  additions  from  the  time  that  inventory  was  made 
until  the  time  of  the  hearing,  which  was  ascertained  to  be  $285,- 
865.  The  value  of  the  Duluth  property  used  in  'connection  with 
the  running  of  the  street  railway  in  Superior  was  ascertained  to 
be  $87,944,  making  a  total  of  $825,006.  From  this  amount  the 
Bum  of  $61,929  was  apparently  deducted  on  account  of  track 
taken  up,  leaving  a  balance  of  $763,077.  There  is  some  discrep- 
ancy between  the  figures  found  in  the  testimony  and  this  balance ; 
the  Commission's  figures  actually  being  $753,077.  To  this  was 
added  on  the  trial  the  sum  of  $28,030,  for  the  cost  of  certain 
items  omitted  from  the  engineer's  valuation,  and  also  the  sum  of 

$30,940  to  cover  some  differences  on  account  of  track  taken  up^ 
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The  sum  of  these  items  was  intended  to  cover  the  cost  new,  and 
amounted  to  $822,047,  but  appears  in  the  record  as  $812,047. 
The  Conmiission  then  ascertained  as  best  it  might  the  value  of 
the  plant  on  the  basis  of  cost,  after  deducting  what  was  thought 
to  be  a  reasonable  sima  for  depreciation.  The  value  of  the  prop- 
erty inventoried  by  Ford,  Bacon,  &  Davis  in  1900,  less  depre- 
ciation, was  found  to  be  $257,333.  The  additions  thereafter 
made  were  found  to  be  worth  $181,490,  and  the  value  of  the 
Duluth  property  used  in  connection  with  the  Superior  plant, 
properly  depreciated,  $58,920.  To  this  was  added  a  depreciation 
charge  found  on  the  books  of  the  company  amounting  to  $95,362, 
and  working  capital  of  $20,000,  making  a  total  of  $613,105. 
From  this  total  was  deducted  for  track  taken  up  $37,157,  leaving 
a  balance  of  $575,948.  Mr.  Erickson  in  his  testimony  stated 
that  to  this  sum  might  properly  be  added  some  items  that  were 
omitted  and  some  errors  in  figuring  in  relation  to  track  taken  up, 
amounting  to  $39,520,  making  the  total  value  on  the  basis  of 
cost  $615,468. 

It  is  claimed  that  some  additional  allowance  should  be  made 
for  undervaluations;  but,  if  the  undisputed  testimony  be  taken 
as  true  that  substantially  $50,000  was  allowed  for  going  value, 
then  the  omission  of  those  items  would  not  cut  any  particular 
figure.  It  was  sho^vn  in  the  testimony  that,  while  the  ascertain- 
ment of  cost  is  desirable,  it  is  not  a  safe  guide  to  tie  to,  and  is 
not  considered  especially  important  in  arriving  at  final  results; 
at  least  no  such  importance  is  attached  to  it  as  is  to  reproduction 
cost.  This  is  due  to  the  fact  that  it  is  very  difficult  in  most  cases 
to  arrive  at  cost  where  a  plant  has  been  constructed  for  a  long 
time,  and  it  is  also  difficult  to  ascertain  whether  the  cost  has 
been  kept  within  reasonable  bounds.  It  is  quite  apparent  from 
the  whole  testimony  that,  if  the  omitted  items  had  been  consid- 
ered by  the  Commission,  and  it  had  allowed  the  valuation  on  other 
items  contained  in  exhibits  117  and  118  of  the  record,  which  it 
was  claimed  should  have  been  allowed,  the  final  result  would 
have  been  precisely  the  same. 

The  cost  of  reproduction  new  was  found  to  be  $805,482,  and 

the  depreciated  value  of  the  property,  because  of  wear  and  tear 

and  the  like,  was  found  to  be  $651,605.    As  we  understand  the 

testimony,  there  is  no  claim  that  in  ascertaining  this  reproduction 
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ccwt  any  items  of  property  were  omitted.  Neither  is  it  claimed, 
as  we  understand  the  testimony  and  the  concessions  of  counsel, 
that  the  cost  of  reproduction  new  and  this  cost,  less  depreciation, 
were  not  correctly  ascertained  by  the  Commission,  except  in  one 
particular,  and  that  relates  to  the  allowance  of  12  per  cent  to 
cover  the  cost  of  engineering,  etc.,  instead  of  an  allowance  of  15 
per  cent  which  the  plaintiff  claims  should  have  been  made.  This 
contention  has  already  been  treated.  On  this  basis  an  allowance 
of  substantially  $50,000  was  made  for  going  value,  and  there  is 
little  evidence  that  would  justify  the  allowance  of  a  materially 
larger  sum  on  this  account.  If  the  method  of  ascertaining  value 
which  was  pursued  was  a  proper  one,,  we  think  the  finding  of  the 
Commission  is  well  sustained  by  the  testimony,  provided  error 
was  not  comttiitted  in  excluding  an  item  of  property  which  will 
next  be  considered. 

Value  of  Easements. — (7)  The  amount  claimed  for  right  of 
way  easements  conveyed  by  the  Land  &  River  Improvement  Com- 
pany is  large, — ^from  $400,000  to  $500,000.  Nothing  was  al- 
lowed by  the  Commission  for  them.  The  respondent  insists  that 
the  easements  were  void  because  repugnant  to  the  grant  to  the 
public  by  the  dedication,  and  that  in  any  event  they  were  worth 
nothing  in  connection  with  the  railway  property.  The  purpose  of 
the  grant  of  right  of  way  presimiably  was  to  insure  to  the  grantee 
the  right  to  build  a  street  railroad  in  the  city  to  the  exclusion  of 
all  other  persons.  The  validity  of  such  attempted  disposal  of  an 
interest  in  a  street  already  laid  out  on  a  plat  which  was  intended 
to  be,  and  was  soon  thereafter,  recorded,  may  well  be  doubted.  A 
court  would  hesitate  to  hold,  except  where  the  law  was  plain,  that 
a  person  platting  land  could  put  it  within  the  power  of  an  in- 
dividual to  block  or  even  hamper  the  building  of  an  improvement 
like  a  street  railroad.  We  do  not  find  it  necessary  to  decide  the 
question. 

The  plaintiff  could  not  lay  its  rails  or  operate  its  cars  without 

the  consent  of  the  city.    Such  consent  was  given,  and  the  railroad 

was  built  and  operated  in  pursuance  of  the  franchise  granted  by 

the  town  of  Superior  and  the  one  subsequently  granted  by  the 

city,  for  a  period  of  over  twenty  years.     It  is  difficult  to  see 

wherein  the  easement  granted  by  the  Land  &  River  Improvement 

Company  was  used  or  useful  in  carrying  on  the  plaintiff's  busi- 
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ness,  unless  it  might  be  in  one  particular,  to  which  reference  is 
not  made  and  concerning  which  there  is  no  proof.  It  is  not 
pointed  out  in  what  respect  the  plaintiff  has  been  better  off  in  the 
past  or  will  be  better  off  in  the  future  by  reason  of  the  conveyance 
of  this  easement.  The  evidence  neither  shows  nor  tends  to  show 
benefit.  It  may  be  that,  if  the  plaintiff  desired  and  should  be 
permitted  to  carry  freight  in  the  future,  this  grant,  if  valid, 
would  be  beneficial  in  dealing  vsdth  abutting  owners  who  made  a 
claim  that  an  additional  servitude  was  being  imposed  on  their 
property.  The  same  might  be  true  in  regard  to  the  running  of 
interurban  cars.  But  no  evidence  was  directed  toward  these 
matters,  and  there  is  nothing  to  indicate  that  the  rights  attempted 
to  be  conveyed  have  anything  more  than  a  shadow  of  value.  The 
evidence  of  two  witnesses  to  the  effect  that  these  rights  which 
wore  attempted  to  be  conveyed  for  the  nominal  sum  of  $10  in 
1884  are  now  worth  $400,000  to  $500,000  is  well-nigh  ridiculous. 

Economiea  from  Joint  Operation. — (8)  This  contention 
would  argue  perhaps  for  a  more  liberal  return  in  the  way  of  in- 
come, rather  than  an  increase  in  valuation.  The  plaintiff  claimed 
a  large  saving  by  reason  of  the  car  lines  in  the  two  cities  being 
under  one  management  and  control,  and  supplied  with  power 
from  a  single  plant.  Mr.  Erickson  admitted  that  theoretically 
there  should  be  some  saving,  but  that  practically  such  method  of 
operation  did  not  result  in  economy,  or,  if  it  did,  the  amount 
saved  was  so  small  as  to  be  negligible.  There  is  simply  a  dispute 
in  testimony  on  this  point,  which  we  assume  the  court  resolved 
in  favor  of  the  defendant 

Method  of  Arriving  at  Valuation. — ^It  is  apparent  that  a  sub- 
stantial sum  was  allowed  for  going  value.  This  allowance 
necessarily  presupposed  and  took  into  consideration  the  fact  that 
the  property  was  in  a  position  to  earn  a  fair  return  on  the  reason- 
able value  of  it.  A  plant  that  has  been  in  existence  as  long  as 
this  one  that  was  incapable  of  paying  dividends  might,  of  course, 
have  a  going  value,  but  it  would  be  very  small.  Such  a  property 
would  hardly  be  salable  at  the  bare  cost  of  reproduction  less  de- 
preciation. As  stated  before,  a  franchise  value,  or  at  least 
something  akin  to  it,  was  necessarily  taken  into  account. 

It  is  said  in  the  Appleton  Case  that  the  value  of  the  plant  and 
business  is  an  indivisible  gross  amount,  and  that  it  is  not  obtained 
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by  adding  up  a  number  of  separate  items,  but  by  taking  a  compre- 
hensive view  of  each  and  all  of  the  elements  of  property,  tangible 
and  intangible,  including  property  rights,  and  considering  them 
all,  not  as  separate  things,  but  as  inseparable  parts  of  one  harmo- 
nious entity,  and  exercising  the  judgment  as  to  the  value  of  that 
entity. 

What  the  Commission  did  here  was  to  fix  a  value  on  the  prop- 
erty of  the  plaintiff  as  a  whole.  The  Commission  seems  to  have 
taken  into  account  erery  kind  of  property,  tangible  and  intang- 
ible, which  should  be  considered  in  fixing  a  valuation.  No  doubt, 
the  reproduction  cost  was  considered  a  very  important  item  in 
arriving  at  the  value  of  this  plant,  and  we  think  correctly  so. 
But  the  value  was  not  fixed  on  the  basis  of  what  it  would  cost  to 
reproduce  the  plant.  It  is  important  that  some  method  of  arriv- 
ing at  value  be  worked  out  which  has  something  tangible  for  a 
basis,  if  such  method  be  possible,  and  does  not  work  injustice  to 
the  utility  owner  or  the  public.  Mere  opinions  on  the  value  of 
property  of  this  kind,  based  on  superficial  observation,  are*  of 
little  value.  We  think  the  Commission  did  not  adopt  an  errone- 
ous theory  as  to  how  value  should  be  fixed,  and  that  its  finding  on 
value  is  fairly  sustained  by  the  evidence. 

We  desire  to  acknowledge  our  indebtedness  to  counsel  for  the 
clear  and  consise  presentation  made  of  the  numerous  questions 
involved  in  their  briefs  and  oral  arguments.  They  have  done 
their  full  duty  by  their  clients  and  the  court. 

Judgment  affirmed. 

Marshall,  J.,  dissents,  for  reasons  stated  at  length  in  Milwau- 
kee Electric  R.  &  Light  Co.  v.  Railroad  Commission,  153  Wis. 
592-630,  L.R.A.  — ,  142  K  W.  491,  Ann.  Cas.  1915A,  911, 
and  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Menasha  Wooden 
Ware  Co.  169  Wis.  130-138,  L.R.A.  — ,  150  N.  W.  411* 

Timlin,  J.,  took  no  part 
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ARIZONA  CORPORATION  COMMISSION. 

IN  RE  COUNTY  OF  COCHISB. 
[Docket  No.  70.] 

Commiaaiona  —  Poxoers  —  Statutes, 

The  Arizona  Commission  is  without  power  to  declare  whether 
§  2189  of  the  Revised  Statutes,  1913|  with  reference  to  the  duty  of 
railroad  companies  to  install  and  maintain  grade  crossings,  has  been 
repealed  by  chap.  11,  Rev,  Stat.  1913,  defining  the  powers  of  the  Com- 
mission, since  the  Commission  is  not  authorized  by  the  Constitution 
or  by  the  laws  of  the  state  to  declare  acts  of  the  legislature  unconstitu- 
tional or  inoperative;  and,  consequently,  the  Commission  must  require 
railroad  companies  to  observe  such  statute  until  the  legislature,  by 
direct  act,  repeals  it,  or  a  court  of  competent  jurisdiction  of  the  state 
declares  it  inoperative. 
Bailroada -^  Orade  crossing  ^  Expense  of  safety  devices. 

Upon  the  construction  of  a  grade  crossing  over  a  railroad  track,, 
the  county  is  not  required  to  bear  any  portion  of  the  expense  of  wing 
fences  and  cattle  guards,  where  there  is  no  statute  requiring  the  rail- 
road to  erect  fences,  and  whefe  fences  have  consequently  been  erected 
by  the  railroad  company  for  its  own  protection. 

[June  4,  1915.] 

Application  for  an  order  authorizing  a  public  highway  cross- 
ing across  the  right  of  way  and  tracks  of  the  Southern  Pacific 
Company  in  Cochise  county;  county  ordered  to  construct  and 
maintain  the  grade  or  approaches  to  within  2  feet  of  the  rails  on 
either  side  of  the  track,  and  railway  company  required  to  con- 
struct the  balanqe  and  provide  such  facilities  or  appliances  as  the 
company  may  deem  necessary  to  make  a  complete  and  safe  cross- 
ing. 

Appearances :  John  F.  Eoss,  County  Attorney,  A.  C.  Karger, 
Clerk  Board  of  Supervisors,  Cochise  County,  for  applicant;  H. 
C.  Booth,  J.  C.  Forest,  and  F.  M.  Hartman,  for  respondent. 

Cole,  Commissioner:  The  board  of  supervisors  of  Cochise 
county  filed  with  this  Commission  an  application  praying  for  an 
order  requiring  the  construction  and  maintenance  of  a  public 
highway  crossing  across  the  right  of  way  and  tracks  of  Southern 
Pacific  Company  at  Mile  Post  No.  1066,  on  said  railroad,  where 
a  public  road  crosses  said  right  of  way  and  tracks. 
•     The  applicant's  petition  was  duly  served  upon  the  respondent 
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company,  with  the  request  that  it  be  satisfied  or  an  answer  filed 
thereto.  The  respondent  company  requested  a  hearing  upon  the 
petition,  which  was  held  in  Phoenix  on  May  29,  1916.  Southern 
Pacific  Company  admits,  in  the  record,  that  the  crossing  prayed 
for  is  a  public  necessity,  but  contends  that  the  division  of  cost 
of  installation  heretofore  prescribed  by  the  Commission  in  simi- 
lar cases  is  inequitable,  and  that  its  appearance  herein  was  for 
the  sole  purpose  of  protecting  against  such  division  of  cost. 

This  Commission  held,  in  docket  No.  168,  which  was  an  appli- 
cation of  the  county  of  Santa  Cruz  for  a  public  highway  cross- 
ing across  the  right  of  way  and  tracks  of  Southern  Pacific  Com- 
pany, that  the  expense  of  installation  and  maintenance  should 
be  divided  between  the  applicant  county  and  the  respondent  com- 
pany upon  the  following  basis:  The  applicant  shall  construct 
and  maintain  the  grade  or  approaches  to  within  2  feet  of  the 
rails  on  either  side,  and  the  railroad  company  shall  construct  and 
mauitain  a  crossing  across  the  rails  and  for  2  feet  on  either  side, 
and  provide  suck  other  facilities  or  appliances  as  the  company, 
ia  its  opinion,  may  de^n  necessary  to  make  a  complete  and  safe 
crossing. 

Section  2189,  Bevised  Statutes  of  Arizona,  1918,  provides  as 
follows: 

"Every  railroad  corporation  shall  construct  and  maintain  good 
and  sufficient  crossing  when  its  railroad  crosses  public  roads  or 
town  streets  now  or  hereafter  open  to  public  use,  which  crossing 
shall  be  constructed  of  the  material  and  in  the  manner  follow- 
ing:   .    .    ." 

The  statute  further  prescribes  the  material  to  be  used  and 
the  manner  of  constructing  said  crossing.  If  this  statute  is  to 
be  observed,  it  seems  clear  that  the  duty  devolves  upon  the  rail- 
road company  to  install  and  maintain  the  crossing  at  its  expense. 
Counsel  for  respondent  contends,  however,  that  by  the  enactment 
of  chapter  11,  Revised  Statutes  of  Arizona,  1913,  which  defines 
the  power  of  this  Commission,  §  2189,  as  quoted  above,  is  no 
longer  effective ;  that  the  enactment  of  the  public  service  act,  giv- 
ing to  this  Commission  power  and  jurisdiction  over  road  cross- 
ings, supersedes  and,  by  implication,  repeals  §  2189. 

This  Conunission  is  not  authorized  by  the  Constitution  or  the 
laws  of  this  state  to  declare  acts  of  the  legislature  unconstitu- 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


222  ARIZONA  CORPORATiaN  COMMISSION. 

tional  or  inoperative;  and  until  the  le^lature,  by  direct  aot^ 
repeals  said  statute^  or  a  court  of  coiiipetent  jurisdiction  of  this 
state  declares  it  inoperative,  we  must  require  railroad  companies 
to  observe  its  provisions.  However,  in  this  case,  respondent  does 
not  seem  to  object  to  paying  the  cost  of  installation  between  the 
tracks,  but  contends  that,  in  view  of  the  fact  that  its  right  of  way 
at  this  particular  point  is  fenced,  it  would  require  wing  fences 
and  cattle  guards,  and  that  applicant  should  bear  the  expense 
thereof. 

We  find  no  statute  nor  order  of  this  Commission  compelling 
Southern  Pacific  Company,  or  any  other  railroad  corporation  in 
this  state,  to  fence  their  right  of  way  or  tracks,  and  if  they  have 
done  so,  as  seems  to  have  been  done  in  this  case,  it  has  been  done 
for  the  protection  of  the  railroad  company,  and  we,  therefore, 
see  no  reason  why  the  county  should  assist  in  the  installation  of 
a  safety  device  for  the  protection  of  the  respondent  company. 

It  is  therefore  ordered  that  the  application  by  the  board  of  su- 
pervisors of  Cochise  county  for  a  public  highway  crossing  across 
the  right  of  way  and  tracks  of  Southern  Pacific  Company  at 
Mile  Post  No.  1066  be,  and  the  same  is  hereby,  granted. 

It  is  further  ordered  that  the  applicant  shall  construct  and 
maintain  the  grade  or  approaches  to  within  2  feet  of  the  rails 
on  either  side  of  the  track,  and  Southern  Pacific  Company  shall 
construct  and  maintain  the  crossing  across  its  rails  for  2  feet  on 
either  side,  and  provide  such  other  facilities  or  appliances  as 
the  company  may  deem  necessary  to  make  a  complete  and  safe 
crossing. 

Arizona  Corporation  Commission,  F.  A.  Jones,  Chairman ;  A. 
W.  Cole,  W.  P.  Geary,  Commissioners. 


CAIilFORNIA  RAILROAD  COMMISSION. 

IN  RE  F.  W.  GOMPH. 

[Decision  No.  2400;  Application  No.  1622.] 

Rates  —  Railroads -^  Disinfecting  live  stock,  cars  ^Present  necessity. 

A  provision  in  a  railroad  company's  schedule  providing  rates 
for  disinfecting  live  stock  cars  may  be  authorized,  although  no  present 
necessity  therefor  exists. 
P.U.R.1915D. 
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Rates  "^Bailroada'^Cfharge  far  diMnfeeting  live  stoc^  care* 

When  a  carrier,  complying  with  a  lawful  regulation,  is  called 
upon  to  disinfect  cars  by  reason  of  diseased  live  stock,  the  carrier  being 
in  no  way  responsible,  it  should  be  permitted  to  make  a  reasonable 
charge  therefor,  and  sueh  charge  should  be  paid  by  the  owner  of  the 
diseased  live  stock  transported. 

[May  17,  191S.] 

Application  of  certain  railroads  to  amend  individual  rules 
and  regulations  governing  the  transportation  of  live  stock.  Ap- 
plicant applied  for  permission  to  establish  a  rate  of  $2.50  for 
single-deck  and  $4  for  double-deck  cars  when  it  is  necessary  to 
disinfect  them  after  tra'Qsportation  of  live  stock;  applicant  au- 
thorized to  establish  a  rate  for  disinfecting  of  $2  for  single  and 
$3  for  double  deck  cars. 

Appearances:  George  D.  Squires  for  Southern  Pacific  Com- 
pany; Allan  P.  Matthew  for  Western  Pacific  Railway  Company; 
E.  W.  Camp  for  Atchison,  Topeka,  &  Santa  Fe  Railway  Com- 
pany; J,  O.  Bracken  for  H.  Moffatt  Company,  J.  G.  .Johnson, 
Knierr,  Allan,  &  Pyle,  Grayson  Owen  &  Company,  Golden  West 
Meat  Company,  Sales  &  Chicorp  and  Roth,  Blum  Packing  Com- 
pany. 

Loveland,  Commissioner:  This  is  an  application  filed  Janu- 
ary 21,  1915,  under  §  63  (a)  of  the  Public  Utilities  act,  seek- 
ing authority  to  amend  the  rules  and  regulations  governing  the 
transportation  of  live  stock  and  the  rates  to  be  charged  for  clean- 
ing and  disinfecting  live  stock  cars,  as  follows; 

^TVhen  under  the  requirements  of  the  United  States  Depart- 
ment of  Agriculture,  or  when  because  of  Federal,  state,  county, 
or  municipal  regulations,  it  is  necessary  to  cleanse  and  disinfect 
cars  which  have  been  loaded,  or  are  to  be  loaded,  with  live  stock, 
the  following  charges  will  be  assessed  for  the  service  and  collected 
from  the  shipper  or  consignee  of  the  live  stock  that  made  neces- 
sary the  cleaning  and  disinfecting  of  the  cars  in  which  loaded : 

"For  each  single-deck  car,  $2.50. 

"For  each  double-deck  car,  $4.00. 

"Note. — ^Agents  must  tack  a  card  on  the  car,  showing  at  which 
point  and  on  what  date  car  was  cleaned  and  disinfected." 

The  proposed  rule  and  charges  were  protested  by  certain  inter- 
ested parties  subsequent  to  the  filing  of  the  application,  and  in 
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consequence  the  matter  was  set  for  hearing,  which  was  regularly 
held  in  the  office  of  the  Commission  on  May  6,  1915. 

In  justification  of  the  proposed  tariff  provision,  applicant 
contends  that  when  the  state,  county,  or  municipal  authorities 
require  carriers  to  clean  and  disinfect  cars,  in  which  diseased 
live  stock  has  been  transported,  carriers  should  not  be  called  upon 
to  assume  the  expense  of  cleaning  and  disinfecting  such  equip- 
ment, but  that  such  expense  should  be  borne  by  the  owner  of  the 
diseased  live  stock  that  made  the  cleaning  and  disinfecting 
necessary. 

Protestants  urge  that  no  necessity  exists  at  present  for  the 
incorporation  of  the  provision  in  applicant's  schedule,  therefore 
the  matter  should  be  deferred  imtil  such  time  as  occasion  de- 
mands. 

While  the  records  disclose  that  no  immediate  necessity  exists 
for  establishing  this  provision,  no  harm  will  result  in  granting 
the  application^  which  will  permit  the  carriers  to  meet  any  emer- 
gency likely  to  arise.  At  this  time  the  Conomission  desires  to 
express  itself  to  the  effect  that  when  the  Federal,  state,  county, 
or  municipal  authorities,  by  proclamation  or  otherwise,  issue  a 
regulation,  such  as  is  herein  comprehended,  for  the  purpose  of 
lessening  the  spread  of  or  exterminating  a  contagious  disease,  the 
public  generally  should  willingly  lend  its  assistanee.  Further- 
more, when  a  carrier,  complying  with  a  lawful  regulation,  is 
called  upon  to  disinfect  cars  by  reason  of  diseased  live  stock,  the 
carrier  being  in  no  way  responsible,  it  should  be  permitted  to 
make  a  reasonable  charge  therefor,  and  such  charge  should  be 
paid  by  the  owner  of  the  diseased  live  stock  transported. 

Exhibits  were  introduced  by  certain  representatives  of  the 
lines,  members  of  the  Pacific  Freight  Tariff  Bureau,  in  support 
of  the  charge  for  cleaning  and  disinfecting  the  cars. 

Southern  Pacific  Company's  exhibit  No.  1  shows  the  average 
cost  of  distinfecting  a. single-deck  car  in  California  to  be  $3.75. 
In  ascertaining  this  average  cost,  a  record  was  kept  by  the  car- 
rier at  certain  specific  points  on  its  line,  of  the  various  items  of 
expense  entering  into  the  cost,  consisting  of  material  used  in 
disinfecting,  labor  performed,  detention  of  car,  switching,  and 
supervision.  The  cost  per  car  at  each  point,  so  ascertained,  was 
totaled  and  divided  by  the  total  number  of  cars  treated  at  all  of 
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the  points,  thus  giving  the  average  per  car.  If  the  average  cost 
of  $3.75,  so  found,  is  to  be  seriously  considered,  it  would  appear 
that  the  proposed  charge  of  $2.50  per  single-deck  car  is  inade- 
quate. 

An  analysis  of  the  exhibit  indicates  that  at  the  eleven  points 
shown  the  cost  per  car  ranges  from  60  cents  to  $9.03,  and  that 
the  amount  under  each  head,  except  detention,  varies  materially. 
Under  head  of  "material"  it  is  found  that  the  cost  of  the  dis- 
infecting material  at  Roseville  and  Los  Angeles  was  12  cents  per 
car,  while  at  Hanford  it  was  $1 ;  at  Brawley,  $2.08  and  $6 ;  at 
Colton,  57  cents  and  $3.55.  Witness,  in  explaining  this  wide 
difference  of  the  cost  of  material,  stated  that  the  greater  costs 
were  due  to  the  fact  that  the  cars  to  be  treated  were  urgently 
needed,  and  the  material  had  to  be  purchased  locally,  instead  of 
awaiting  its  receipt  from  carrier's  supply  department.  This  be- 
ing true,  these  excessive  costs  should  not  be  considered  in  this 
statement.  Cost  of  labor  ranges  from  17  cents  at  Los  Angeles 
to  $2.50  at  El  Centre,  and  certain  of  the  larger  labor  costs  should 
be  eliminated  for  the  reason  that  "outside  labor*'  was  employed 
to  clean  and  disinfect  cars  in  order  to  expedite  movement  of  the 
equipment. 

Eespecting  the  switching  cost:  It  is  no  doubt  true  that  at 
some  points  it  is  necessary  to  switch  these  cars  a  slightly  greater 
distance  than  those  used  in  transporting  other  traffic,  and  when 
this  additional  service  is  performed  the  expense  incident  thereto, 
and  no  other,  should  be  included  in  arriving  at  the  average  cost 
per  car. 

Supervision  cost  appears  to  have  been  figured  at  10  per  cent 
of  the  total  cost  of  all  items  other  than  supervision.  This  method 
of  determining  cost  of  supervision  appears  faulty,  particularly 
80  VTith  respect  to  the  cost  of  material  and  labor.  The  material 
used  at  Brawley,  in  one  instance,  cost  $6,  consequently  60  cents 
(10  per  cent)  is  charged  to  supervision.  Had  the  material  been 
obtained  from  the  same  source  as  that  used  at  El  Centre,  the 
supervision  cost  would  have  been  but  2  cents.  A  greater  amount 
should  not  be  charged  to  supervision,  because  an  article  cost  more 
or  a  laborer  is  paid  a  higher  wage  at  one  point  than  at  another. 

Western  Pacific  Railway  Company's  exhibit  No.  1  indicates 

that  the  estimated  cost  of  disinfecting  a  single-deck  car  is  $2.08 
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and  for  a  double-deck  $3.95.  Exhibit  No.  2  shows  the  cost  to 
be  from  $7.06  up,  depending  upon  the  distance  the  empty  car  is 
hauled. 

The  Atchison,  Topeka,  &  Santa  Fe  Railway  Company's 
estimate  is  substantially  the  same  as  the  Southern  Pacific  Com- 
pany's. 

The  foregoing  evidence  regarding  the  cost  of  cleaning  and  dis- 
infecting cars  is  more  or  less  at  variance.  Certain  items  of 
expense,  such  as  the  extraordinary  cost  of  material  and  labor, 
per  diem  charge  and  expense  incident  to  switching,  are  included. 
The  Commission  cannot  accept  the  higher  cost  of  material  and 
labor  as  a  proper  charge,  for  the  reason  that  when  it  is  furnished 
by  carrier's  supply  department  its  cost  is  materially  lower,  also 
had  the  labor  been  performed  by  a  regular  employee  it  likewise 
would  have  cost  less. 

The  transportation  charge  covers  switching  within  certain  de- 
fined limits,  therefore  it  would  be  improper  to  add  a  charge  lor 
this  service  unless  some  additional  switching  is  required,  and  then 
only  the  expense  incident  to  the  additional  haul. 

A  careful  scrutiny  of  the  exhibits  submitted  leads  me  to  the 
conclusion  that  a  reasonable  charge  for  this  service  would  be 
$2  per  single-deck  car  and  $3  for  a  double-deck  car. 

I  recommend  the  following  form  of  order: 

ORDER. 

Application  having  been  made  by  F.  W.  Gomph,  agent  for 
the  Pacific  Freight  Tariff  Bureau,  for  authority  to  amend  the 
rules  and  regulations  governing  the  transportation  of  live  stock 
and  the  rate  to  be  charged  for  cleaning  and  disinfecting  live 
stock  cars,  and  a  public  hearing  having  been  held  and  a  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  being  fully  apprised  in  the  premises. 

It  is  hereby  ordered  that  F.  W.  Gomph,  agent  for  the  Pacific 
Freight  Tariff  Bureau,  be  hereby  authorized  to  publish  and  file 
the  following  rule  and  regulations  governing  the  transportation 
of  live  stock,  and  the  rates  to  be  charged  for  cleaning  and  dis- 
infecting live  stock  cars : 

Charges  for  Cleaning  and  Disinfecting  Live  Stock  Cars. 
When  because  of  state,  county,  or  municipal  regulations  it  is 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


IN  RE  GOMPH.  227 

necessary  to  clean  and  disinfect  cars  whixsh  have  been  loaded, 
or  cars  to  be  loaded,  with  Kve  stock,  the  following  charges  will 
be  assessed  for  the  service  and  collected  from  the  owner  of  the 
live  stock  that  made  necessary  the  cleaning  and  disinfecting  of 
the  car  in  which  loaded : 

For  each  single-deck  car,  $2.00. 

For  each  double-deck  car,  $3*00. 

Note. — ^Agents  must  tack  a  card  on  the  car,  showing  at  what 
point  and  on  what  date  car  was  cleaned  and  disinfected. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Kailroad  Commission 
of  the  State  of  California. 


MONTANA  RAUiROAD  COMMISSION. 

IN  RE  NOBTHERN  PACIFIC  RAILROAD  COMPAITT  et  al. 

Rates  ^^Bailroada-' Charge  for  disinfecting  stock  cars  and  yards. 

It  is  the  duty  of  a  railroad  company,  as  a  oommon  carrier,  to 
diainfecty  at  its  own  cost,  stock  cars,  yards,  and  pens,  although  such 
disinfecting  is  made  necessary  by  Federal,  state,  county,  or  municipal 
requirements. 

[June  10,  1915.] 

Application  by  the  Northern  Pacific  Railroad  Company  and 
other  railroads  for  authority  to  publish  tariifs  providing  that 
the  cost  of  disinfecting  stock  cars,  yards,  or  pens  be  assessed 
against  the  shipper;  denied  upon  the  ground  that  it  is  the  duty 
of  the  railroad  to  do  such  disinfecting  at  its  own  cost. 

By  the  Commission:  The  Northern  Pacific,  Great  Northern, 
Chicago,  Milwaukee,  &  St.  Paul  Railway  Companies,  and  the 
Chicago,  Burlington,  &  Quincy  Kailroad  Company  made  appli- 
cation to  the  Commission  for  authority  to  publish  tariffs  pro- 
viding that  the  cost  of  disinfecting  stock  cars,  yards,  or  pens 
would  be  assessed  against  the  shipper. 

The  question  was  taken  under  consideration,  and  it  was  found 
that  while  the  Montana  Statutes  prohibited  such  a  charge  being 
DQiade  against  shipments  of  sheep,  no  exemption  had  been  made 
in  regard  to  other  kinds  of  live  stock,  and  although  the  Northern 
P.UJt.l915D. 
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Pacific  and  Great  Northern  Railway  Companies  have  had  in 
effect  heretofore  a  tariff  regulation  providing  that  the  cost  of  dis- 
infecting must  be  borne  by  the  shipper,  on  interstate  business, 
no  attempt  has  been  made  to  have  it  apply  locally  in  Montana. 

The  interstate  application  referred  to  above  named  rates  of 
$1.50  for  disinfecting  single-deck  cars;  $2.50  for  double  decks 
or  yards,  when  such  disinfecting  was  necessary  on  account  of 
Federal  government  regulations.  The  proposed  amendment  now 
sought  to  be  put  into  effect  increases  these  rates  to  $2.50  for 
single-deck  cars,  and  $4  for  double  decks  or  stock  yards,  when 
the  disinfecting  is  made  necessary  by  Federal,  state,  county,  or 
municipal  requirements. 

After  full  consideration  of  the  subject,  the  Commission  de- 
clined to  grant  the  authority  requested,  taking  the  view  that  it 
was  not  the  duty  of  the  public  to  cleanse  the  vehicle  of  trans- 
portation or  the  railway  company's  facilities,  incidental  to  the 
performance  of  its  duties  as  a  common  carrier.  We  see  no  more 
reason  why  the  stock  man  should  be  expected  or  required  to  dis- 
infect the  cars  than  the  passengers  who  might  happen  to  occupy 
the  same  coach  with  a  traveler  afflicted  with  a  contagious  disease. 
If  a  condition  of  this  kind  were  discovered,  the  coach  would 
immediately  be  set  out  and  thoroughly  fumigated,  but  we  have 
never  heard  of  an  instance  where  the  railway  company  called 
upon  the  other  passengers  to  defray  the  expense,  and,  as  stated, 
the  responsibility  is,  in  our  opinion,  the  same  in  both  instances. 


IlilimOIS  PUBIilO  UTIIilTIES  OOMHISSIOK. 

J.  P.  KAVANAGH 

V, 

CHESTEBFIELD  TELEPHONE  COMPANY. 

[No.  3218.] 

Mates  —  Telephones  —  Physician's  office  in  residence, 

A  physician  whose  office  and  only  place  of  business  is  located  in 
his  residence,  should  be  charged  the  r^;ular  business  rate  for  telephone 
serrice. 
Discrimination  —  Service  —  Telephone  messengers 

A  telephone  company  was  ordered  to  lurnidli  mesbenger  flervi«*e 
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without  discrimination  where  nonsubscribers  are  called  for  by  patrons 
of  the  telephone  company  and  the  latter  are  willing  to  pay  for  such 
Bervice. 

[June  3,  1015.] 

C0MF1.AINT  by  physician  as  to  rates  charged  for  telephone,  and 
as  to  discrimination  in  the  furnishing  of  messenger  service.  Com- 
plaint as  to  rates  dismissed,  and  the  telephone  company  ordered 
to  furnish  messenger  service  without  discrimination  to  all  non- 
subscribers  called  for  by  patrons  of  the  company  who  ofFer  to 
pay  for  such  service. 
,    The  appearances  are  set  out  in  the  opinion* 

By  the  Cotxuxiission:  The  complaint  in  this  case  sets  forth 
that  the  complainant,  J.  P.  Kavanagh,  is  a  physician  and  sur- 
geon at  Hettic,  Illinois;  that  the  respondent  telephone  company 
is  a  public  utility,  and  is  subject  to  the  jurisdiction  of  this  Com- 
mission. 

The  complainant  charges  that  the  respondent  company  is  guilty 
of  certain  discriminations  in  its  rates  and  service;  that  at  the 
present  time  the  complainant  has  no  telephone ;  that  he  has  made 
an  application  to  the  respondent  for  a  telephone,  and  has  been 
told  that  the  rate  would  be  $1.50  per  month,  whereas  the  regular 
rate  for  a  residence  telephone  at  Hettic,  Illinois,  is  $1  per  month. 
The  complainant  further  says  that  he  is  being  charged  30  cents 
for  a  toll  message  from  Hettic  to  Springfield,  Illinois,  and  that 
the  rate  on  a  toll  message  from  Springfield  to  Hettic  is  25  cents. 
The  complainant  further  charges  that  the  telephone  company 
insists  it  is  under  no  obligation  to  send  a  messenger  for  him  to 
answer  calls  that  may  come  for  him,  and  that  the  respondent 
makes  no  effort  to  deliver  telephone  messages  to  him.  Several 
specific  instances  of  alleged  defective  service  and  discriminations 
are  mentioned,  dating  back  to  May,  1912. 

A  hearing  was  held  before  the  Commission  at  Springfield  on 
January  20,  1915.  The  complainant  appeared  in  person,  and 
Ben.  B.  Boynton,  attorney,  appeared  for  the  respondent. 

At  the  close  of  the  hearing  an  informal  conference  was  held, 
at  which  a  representative  of  the  Commission  was  present.  At 
the  conference  it  appeared  that  the  principal  matters  of  com- 
plaint could  probably  be  adjusted  amicably  by  the  parties. 
Therefore,  a  decision  of  the  Commission  was  held  in  abeyance 
P.UJa.l9l6D. 
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as  requested  by  the  interested  parties.  Later  on  the  Commission 
was  notified  by  the  complainant  that  no  adjustment  had  been 
made,  thus  making  an  order  of  the  Commission  necessary. 

It  appears  from  the  evidence  in  this  case  that  in  August,  19 14-, 
the  complainant  ceased  to  be  a  subscriber  of  the  telephone  service 
of  the  respondent  company,  and  the  telephone  instrument  was 
removed  from  his  premises.  During  the  time  complainant  was 
a  subscriber  he  paid  the  regular  residence  rate  of  $1  per  month. 

Later  on,  he  made  application  to  the  telephone  company  to 
have  a  telephone  reinstalled  in  his  residence,  and  was  then  in« 
formed  that  inasmuch  as  his  place  of  business  was  also  located 
in  his  residence,  he  would  be  required  to  pay  the  regular  busi- 
ness rate  of  $1.60  per  month.  This  the  complainant  refused  to 
do,  and  he  now  insists  that  he  is  entitled  to  telephone  service 
at  the  residence  rate. 

Conference  Euling  No.  13,  adopted  by  this  Commission,  and 
which  became  effective  October  1,  1914,  provides  in  part  as  fol- 
lows: 

"e.  Where  the  place  of  business  and  the  residence  of  a  sub- 
scriber are  in  the  same  premises,  and  no  telephone  is  installed  in 
the  place  of  business,  the  business  rate  should  be  charged  for  the 
telephone  installed  in  the  residence." 

The  evidence  shows  that  the  complainant's  office  and  only  placu 
of  business  is  located  in  his  residence,  and  therefore,  under  the 
above  conference  ruling,  it  is  proper  that  he  should  be  charged 
the  business  rate  if  he  desires  telephone  service. 

As  to  the  portion  of  the  complaint  regarding  the  toll  rate  from 
Hettic  to  Springfield,  the  evidence  shows  thai  that  rate  is  one 
fixed  by  the  Macoupin  County  Telephone  Company,  and  that  the 
respondent  company  had  no  voice  in  fixing  this  rate.  Inasmuch 
as  the  Macoupin  Company  is  not  a  party  to  this  proceeding,  and 
as  the  reasonableness  of  said  rate  is  not  attacked,  that  portion  of 
the  complaint  will  be  dismissed. 

In  regard  to  messenger  service,  the  complainant  testified  that 
there  were  times  when  subscribers  of  the  telephone  company 
called  the  central  office  of  the  respondent  and  requested  that  a 
messenger  be  sent  for  complainant;  that  the  party  calling  was 
willing  to  assume  the  charge  for  messenger  service,  but  that  the 
operator  did  not  send  for  complainant.     It  appears,  however, 
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that  no  report  of  such  occurrence  was  ever  made  by  either  the 
party  calling  or  by  Dr.  Kavanagh  to  the  manager  of  the  tele- 
phone company.  Said  manager  testified  that  he  had  no  knowl- 
edge of  any  such  occurrence ;  that  it  has  been  the  custom  of  his 
company,  and  it  now  stands  ready  and  willing  to  furnish  mes- 
senger service  where  the  party  calling  is  willing  to  pay  the  charge 
for  such  messenger. 

In  view  of  the  fact  that  the  respondent  holds  itself  out  as 
ready  and  willing  to  furnish  messenger  service  where  nonsub- 
scribers  are  called  for  by  patrons  of  the  company,  and  the  latter 
are  willing  to  assume  and  pay  the  messenger  service  charge,  the 
company  should  treat  all  alike,  and  there  should  be  no  discrimi- 
nation in  the  matter  of  messenger  service. 

Several  other  matters  are  mentioned  in  the  complaint,  but  in 
view  of  the  fact  that  no  evidence  was  offered  in  support  thereof, 
it  will  not  be  necessary  to  enter  into  a  discussion  thereof. 

It  is  therefore  ordered  that  under  the  circumstances  of  this 
case  respondent  company  shall  furnish  messenger  service  with- 
out discrimination,  where  nonsubscribers  are  called  for  by  patrons 
of  the  telephone  company,  and  the  latter  are  willing  to  pay  for 
such  service. 

It  is  further  ordered  that  the  complaint  in  this  case  in  all  other 
particulars  be,  and  the  same  is  hereby,  dismissed. 

By  order  of  the  Commission  this  3d  day  of  June,  1916.  Dated 
at  Springfield,  Illinois. 


HililNOIS  PUBIilC  UTIi:4lTI£S  COMMISSION. 

EX  PARTE  ILLINOIS  NORTHERN  XTTILITIES  COMPANY. 

[Case  No.  3248.] 

Ifonopoly  and  competition —' Municipalities -^  Field  not  fully  occu- 
pied by  municipal  plant. 

A  certificate  of  public  convenience  and  necessity  was  granted  to 
an  electric  utility  to  construct  a  transmission  line  to  a  city  for  the 
purpose  of  furnishing  electricity  for  power,  although  the  city  was 
maintaining  and  operating  an  electric  plant,  where  such  plant  was  not 
sufQcient  to  furnish  electricity  for  the  prospective  power  consumers. 

£Junc  3,  1915.1 
MjJtl916D. 


Digitized  by  VjOOQIC 


282  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

Application  by  an  electric  utility  for  a  certificate  of  public 
convenience  and  necessity  to  construct  a  transmission  line  to  a 
city ;  granted. 

Commissioner  Shaw:  The  petitioner  herein,  the  Illinois 
Northern  Utilities  Company,  on  December  21,  1914,  filed  with 
this  Commission  ffti  application  for  a  certificate  of  convenience 
and  necessity  authorizing  it  to  construct  a  2,300  volt  transmis- 
sion line  from  Sterling  across  the  bridge  over  the  Rock  river  to 
Rock  Palls,  both  of  these  cities  being  located  in  Whiteside  county. 
The  ansv^er  of.  the  city  of  Rock  Falls  to  the  petition  was  filed 
with  the  Commission  on  December  30,  and  its  purport  was  that 
the  prayer  of  the  petitioner  should  not  be  granted.  At  the  re- 
quest of  the  petitioner,  the  matter  was  not  immediately  set  for 
a  hearing,  as  the  petitioner  felt  that  the  points  of  difference  with 
the  respondent  could  be  amicably  adjusted  if  time  were  given  for 
discussion  of  them.  Such  adjustment  could  not  be  effected,  and 
the  matter  was  heard  in  Chicago  on  May  11,  1915.  At  this 
hearing  Mr.  Ralph  D.  Stevenson,  counsel,  appeared  on  behalf 
of  the  petitioner,  and  Mr.  Jacob  Cantlin,  city  attorney,  appeared 
on  behalf  of  the  respondent.  The  petition,  answer  of  the  re- 
spondent, and  hearing  in  this  matter,  brought  out  the  following 
facts  regarding  the  nature  and  advisability  of  the  proposed  un- 
dertaking. 

The  petitioner  owns  a  distribution  system  in  Rock  Falls,  hav- 
ing purchased  the  same,  together  with  a  franchise,  from  the 
Northwestern  Barb  Wire  Company.  This  purchase  was  approved 
by  the  Commission.  The  Barb  Wire  Company's  franchise  per- 
mitted it  to  furnish  electric  service  to  power  customers  only  in 
Rock  Falls,  and  it  gave  such  service  from  a  plant  on  the  Sterl- 
ing side  of  the  Rock  river.  The  petitioner  furnishes  electric 
service  in  Sterling,  and  in  acquiring  the  distribution  system  and 
franchise  rights  in  Rock  Falls  it  had  in  mind  the  connection  of 
this  distribution  system  to  that  maintained  by  it  in  Sterling; 
such  connection  to  be  made  by  a  2,300  volt  line  across  the  bridge 
over  the  Rock  river.  Of  the  required  transmission  line  the  por- 
tion across  the  bridge  to  the  limits  of  Rock  Falls  has  now  been 
constructed,  leaving  only  a  short  section  to  be  built. 

When  the  petitioner  tried  to  secure  the  consent  of  the  respond- 
ent to  the  making  of  the  connection  between  the  distribution 
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systems  in  Sterling  and  Eock  Falls,  it  met  with  opposition  on  the 
grounds  that  the  proposed  connection  was  neither  a  convenience 
nor  a  necessity.  Because  of  this  opposition,  the  petitioner  has 
been  forced  up  to  this  time  to  buy  energy  from  the  Northwestern 
Barb  Wire  Company  in  order  to  give  service  from  its  distribution 
system. 

The  respondent  contended,  in  its  answer  to  the  petition  and 
at  the  hearing,  that  since  the  distribution  system  was  alive,  there 
was  no  necessity  for  the  desired  connection;  that  there  was  no 
demand  for  power  which  could  not  be  supplied  by  the  present 
distribution  system  of  the  petitioner ;  and  that  the  proposed  con- 
struction would  increase  the  hazard  to  traffic  on  the  streets  of 
Rock  Falls,  thereby  causing  the  respondent  to  incur  an  extra 
liability  for  which  the  respondent  would  be  in  no  way  indemni- 
fied. As  to  this  question  of  liability  arising  from  the  occupancy 
of  streets  by  the  petitioner,  it  may  be  noted  that  in  the  franchise 
of  the  Northwestern  Barb  Wire  Company  acquired  by  the  peti- 
tioner, there  is  a  provision  that  the  utility  shall  "hold  and  keep 
said  city  harmless  from  all  damages  arising  by  reason  of  any 
abuse  or  negligence  in  such  occupancy." 

A  municipal  plant  in  Rock  Falls  is  now  furnishing  lighting 
and  some  power  service  there.  This  plant  has  a  generator  ca- 
pacity of  185  kilowatts,  which  is  quite  inadequate  to  handle  the 
power  load  which  might  be  obtained. 

When  the  petitioner  first  projected  the  connection  between  the 
distribution  systems  of  Sterling  and  Rock  Falls,  it  had  in  view 
at  least  one  power  contract  involving  an  amount  of  power  which 
neither  the  municipal  plant  nor  that  of  the  Northwestern  Barb 
Wire  Company  could  furnish.  In  default  of  making  the  con- 
nection, the  securing  of  power  contracts  by  petitioner  has  not 
been  possible. 

In  consideration  of  the  evidence,  the  Commission  finds  that 
the  petitioner  could,  by  the  proposed  connection  between  its  dis- 
tribution systems  in  Sterling  and  Rock  Falls,  render  available 
to  power  users  in  Rock  Falls  an  abundant  and  continuous  supply 
of  energy  not  now  available  to  them ;  that  public  convenience  and 
necessity  require  the  construction  of  the  proposed  transmission 
line,  and  that  therefore  the  prayer  of  the  petitioner  should  be 

granted : 
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It  is  therefore  ordered  that  a  certificate  of  convenience  and 
necessity  for  the  construction  of  a  2,300-volt  transmission  line 
from  Sterling,  Illinois,  across  the  bridge  over  Rock  river,  con- 
necting the  electric  distribution  systems  of  the  petitioner  in  Sterl- 
ing and  Rock  Falls  and  entering  the  city  of  Rock  Falls  on  First 
avenue  and  First  street,  using  First  street  to  Avenue  "A"  and 
on  Avenue  "A"  to  the  present  distribution  system  of  the  peti- 
tioner, be  granted  by  this  Commission  to  said  Illinois  Northern 
Utilities  Company  under  §  55  of  "An  Act  to  Provide  for  the 
Regulation  of  Public  Utilities,"  approved  June  30,  1913,  and 
that  such  certificate  be  issued  under  the  seal  of  this  Conmiission 
and  authenticated  by  its  acting  secretary." 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  3d 
day  of  June,  1915. 


ILLINOIS  PUBLIO  UTILITIES  OOBfMISSION. 

IN  EE  ILLINOIS  NOETHEBN  UTILITIES  COMPANY. 

[Case  No.  3705.] 

Rates  ^Qas^  Prepayment  meters  ^^  Comparison  with  other  meters. 

A  rate  of  $1.18  per  thousand  for  gas  sold  through  prepayment 
meters,  as  compared  with  $1.15  charged  for  gas  sold  through  the  regular 
meters,  was  held  reasonable. 

[April  22,  1915.] 

Application  for  leave  to  fix  rates  for  gas  sold  through  pre- 
payment meters;  granted. 

Commissioner  Shaw:  The  attention  of  the  utility  having  been 
drawn  to  the  necessity  for  all  public  utilities  to  obtain  written 
permission  of  the  Commission  before  using  or  continuing  to  use 
rates  for  gas  service,  based  on  a  higher  price  for  gas  sold  through 
prepayment  meters,  the  petitioner  on  March  16,  1915,  made 
formal  application  for  permission  to  adjust  the  price  on  all  pre- 
payment gas  meters  in  use  at  Sterling,  Illinois,  so  that  the  rate 
charged  will  be  $1.18  net  per  thousand  cubic  feet  of  gas. 

The  gas  rates  in  Sterling  were  recently  reduced  from  $1.25 
to  $1.15  per  thousand  cubic  feet  net. 

The  utility  has  never  installed  any  prepayment  meters,  and 
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is  not  now  doing  so ;  but  there  are  quite  a  number  of  old  pre- 
payment  meters  in  use  which  have  only  two  adjustDients  other 
than  $1.25  for  which  they  are  now  set.  These  adjustments  are 
$1.14  and  $1.18. 

No  hearing  was  necessary,  as  there  has  been  no  complaint  in 
regard  to  the  new  rates  for  gas  service  charged  by  the  petitioner. 
For  this  reason  no  investigation  has  been  made  as  to  the  rea- 
sonableness of  the  new  rates  other  than  the  prepayment  meter 
rate  above  referred  to,  and  the  Commission  has  only  to  determine 
whether  or  not  the  differential  rate  for  gas  measured  in  a  pre- 
payment meter  is  in  proportion  to  the  extra  cost  incurred  in 
supplying  gas  through  this  type  of  gas  meter. 

Similar  requests  from  other  utilities  have  been  considered  rea- 
sonable by  the  Commission,  and  it  has  been  concluded  that  the 
request  of  the  petitioner  in  thid  case  is  just  and  equitable.  The 
ioUowing  order  was  thereupon  written: 

ORDER. 

An  application  in  writing  having  been  presented  by  the  Illi- 
nois Northern  Utilities  Company  requesting  permission  to  put 
into  effect  a  rate  for  gas  service  in  Sterling,  Illinois,  measured 
through  prepayment  meters,  in  accordance  with  the  general  rules 
of  service  adopted  by  the  Commission  and  effective  November 
1, 1914 ;  and  the  Commission,  before  proceeding  under  said  ap- 
plication so  presented,  having  fully  considered  the  request  that 
the  rate  be  $1.18  net  as  compared  with  $1.15  net  per  thousand 
cubic  feet,  measured  through  regular  or  credit  meters, 

Now,  upon  said  petition  and  after  said  consideration  it  is — 

Ordered  by  the  State  Public  Utilities  Commission  of  Illinois 
that  the  petition  of  the  Illinois  Northern  Utilities  Company  be 
and  is  hereby  granted. 

By  order  of  the  Commission,  this  22d  day  of  April,  1915, 
dated  at  Springfield,  Illinois. 

Note. — For  another  case  authorizing  a  gas  company  to  charge 
more  for  gas  sold  through  prepayment  meters,  than  through  regular 
or  credit  meters,  see  In  re  United  Gas  and  Eloetric  Company,  P.U.H. 
1915A,  1086. 
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INDIANA  PUBIilO  SGRYICB  OOKMISSION. 

IN  EB  CLEVELAND,  CINCINNATI,  CHICAGO,  &  ST.  LOUIS 
BAILWAT  COMPANY. 

[No.  491.] 

Conaolidation  —  Railroads  —  Competition. 

Under  the  Indiana  act  of  1913  declaring  it  to  be  the  publie 
policy  of  the  state  that  competing  railroad  lines  may  not  be  consoli- 
dated, it  was  evidently  not  the  legislative  intenti<Hi  that  competition, 
however  slight  and  insignificant,  should  preclude  the  consolidation  of 
railway  properties,  even  though  they  intersect  at  right  angles. 
Consolidation  ~  Railroads  —  Noncompeting  lines  —  Economies^ 

The  consolidation  of  two  independent  railway  corporations  was 
permitted  where  it  appeared  that  there  had  not  been  any  competition 
between  them  since  1891,  and  thaJb  their  consolidation  would  be  in  the 
interest  of  economy. 

[June  J,  1915.] 

Application  for  approval  of  the  Commission  of  the  purchase 
by  the  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis  Railway  Com- 
pany of  the  railroad  and  properties  of  the  Cincinnati,  Wabash, 
&  Michigan  Railway  Company;  granted. 

After  setting  forth  various  allegations  of  the  complaint  with 
reference  to  the  action  taken  by  the  interested  companies  as  ap- 
propriate steps  preliminary  to  the  proposed  consolidation,  and 
after  stating  that  the  petition  was  heard  by  the  Commission  on 
the  1st  day  of  April,  1914,  and  that  the  petitioners  were  repre- 
sented by  E.  T.  Glennon  and  H.  D.  Howe,  attorneys,  and  Robert 
J.  Cary  and  Bertrand  Walker  of  counsel,  the  Commission  con- 
tinued :  This  proceeding  was  instituted  under  an  act  approved 
March  10,  1913,  Acts  of  1913,  page  462.  The  first  and  second 
sections  of  which  are  as  follows : 

"Section  1.  That  whenever  a  railroad  company  organizes 
(imder)  the  laws  of  this  state,  and  another  state  or  states,  and 
being  a  citizen  of  this  state,  shall  be  in  possession  by  ownership 
OP  lease  of  a  railroad  forming  a  through  line  with  or  which  is 
connected  with  a  railroad  belonging  to  or  held  under  lease  by  a 
railroad  company  organized  as  aforesaid,  then  either  of  said  com- 
panies so  organized  may  sell  and  convey  said  railroad  so  pos- 
sessed by  it  or  any  part  thereof  to  said  other  company  so  organ- 
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ized,  and  Baid  other  company  may  purchase  and  acquire  such 
railroad  or  any  part  thereof,  together  with  all  the  rights,  powers, 
privileges,  franchises,  immunities,  and  other  properties  used  in 
connection  therewith  or  pertaining  thereof,  or  may  lease  to  said 
other  company  such  railroad  or  any  part  thereof  upon  such  terms 
and  conditions  as  may  be  agreed  upon  between  the  board  of 
directors  of  the  respective  companies,  and  thereupon  and  there- 
after the  railroad  company  so  purchasing  shall  hold,  in  fee  or 
otherwise,  and  forever  use  and  enjoy,  the  property  so  purchased 
and  acquired,  and  may  exercise  the  powers,  privileges,  immuni- 
ties, and  franchises  of  the  company  whose  property  is  so  pur- 
chased and  acquired ;  and  the  company  so  purchasing,  when  neces- 
sary or  proper,  may  exercise  the  power  of  eminent  domain  in 
acquiring  lands  or  property  necessary  or  convenient  for  better- 
ment, maintenance,  extension,  or  operation  of  such  railroad,  and 
for  the  construction,  use,  and  maintenance  of  spurs,  switches, 
side  tracks,  depots,  stations,  terminals,  and  other  facilities  to  be 
used  in  connection  with  such  railroad :  Provided,  however.  Said 
sale  and  purchase  or  lease  shall  be  approved  by  the  stockholders, 
owning  not  less  than  two  thirds  in  amount  of  the  capital  stock 
of  the  respective  companies  becoming  parties  to  such  purchase 
and  sale  or  lease,  and  such  approval  may  be  given  at  any  annual 
or  special  meeting  called  in  the  same  manner  that  annual  meet- 
ings are  called,  and  upon  sixty  days'  notice  being  given  to  all  the 
shareholders,  of  the  question  to  be  acted  upon,  by  a  publication 
in  some  newspaper  published  in  the  county  or  counties  where  the 
principal  office  or  place  of  business  of  the  company  or  companies 
aforesaid  may  be  situated  or  located:  Provided,  further.  That 
the  company  which  purchases  or  leases  any  such  railroad 
shall  operate  the  railroad  in  this  state,  and  hold  such  property 
situated  within  this  state,  and  the  franchises  so  acquired  subject 
to  all  the  rights,  powers,  privileges,  duties,  and  obligations  pre- 
scribed by  the  general  railroad  laws  of  this  state  for  the  regula- 
tion, government,  taxation,  or  control  of  railroad  companies  or- 
ganized or  which  may  be  organized  under  the  laws  of  this  state ; 
And  provided,  further.  That  this  act  shall  not  be  construed  so 
as  to  permit  any  railroad  company  to  purchase  or  lease  any  com- 
peting line  of  railroad  in  this  state ;  And  provided,  further,  that 
no  railroad  company,  not  organized  under  the  laws  of  the  state 
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of  Indiana,  shall  hereafter  become  the  owner  by  purchase  of  anj 
line  of  railroad  or  part  or  appurtenances  thereof,  situate  in  the 
state  of  Indiana,  and  nothing  in  this  act  shall  be  construed  to 
give  power  to  any  railroad  company  not  incorporated  under  the 
laws  of  the  state  of  Indiana,  to  hereafter  become  the  purchaser  of 
any  such  railroad  or  part  thereof  situated  in  said  state." 

^'Section  2.  No  such  sale  and  purchase  or  lease  shall  be  per- 
fected until  a  meeting  of  the  stockholders  of  each  of  the  com- 
panies has  been  called  for  that  purpose  as  hereinbefore  provided, 
and  the  holders  of  at  least  two-thirds  of  stock  of  each  company 
in  person  or  by  proxy,  at  9uch  meeting,  assent  thereto." 

The  6th  section  of  the  act  requires  the  approval  of  such  pur- 
chase by  the  Commission. 

The  Cincinnati,  Wabash,  &  Michigan  Railway  Company's  line 
extends  from  Kushville  in  a  northerly  direction  through  Ander- 
son, Marion,  Warsaw,  and  Granger,  Indiana,  and  through  Niles, 
Michigan,  to  Benton  Harbor,  in  the  same  state.  At  Rushville 
this  line  connects  with  a  branch  of  the  Cleveland,  Cincinnati, 
Chicago,  &  St  Louis  Railway  Company  that  nms  south  to 
Louisville,  Kentucky.  At  Greensburg  it  intersects  a  Kne  of  the 
Cleveland,  Cincinnati,  Chicago,  &  St.  Louis  Railway  running 
from  Indianapolis  to  Lawrenceburg,  Indiana. 

The  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis  Railway 
Company  operates  its  trains  from  Cincinnati  to  Indianapolis, 
and  thence  to  LaFayette  over  its  own  line.  From  LaFayette  it 
operates  over  the  Lake  Erie  &  Western  Railroad  Company's 
tracks  to  Templeton,  and  thence  over  the  C.  L.  &  C.  R.  R  to 
Kankakee.  At  Kankakee,  under  a  coimecting  line  arrangement 
with  the  Illinois  Central,  that  company  takes  the  traffic,  and  con- 
ducts it  to  Chicago  on  its  own  lines  as  its  own  business.  The 
Cleveland,  Cincinnati,  Chicago,  &  St.  Louis  Railway  Company 
owns  no  stock  in  the  Lake  Erie  &  Western,  but  pays  that  com- 
pany a  rental  for  the  use  of  its  tracks. 

Operations  of  the  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis 
Railway  to  and  from  Louisville  are,  between  Greensburg  and 
Louisville,  over  the  Vernon,  Greensburg,  and  Rushville  to  North 
Vernon,  under  an  operating  contract;  thence  to  Jeffersonville 
over  the  Baltimore  &  Ohio  Southwestern,  under  a  trackage  ar- 
rangement. It  owns  none  of  the  stock  of  the  Baltimore  &  Ohio 
Southwestern. 
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The  Cincinnati,  Wabash,  and  Michigan  Railroad  Company 
was  incorporated  June  30,  1871,  and  the  line  was  constructed 
and  opened  from  Anderson  to  Goshen  May  1,  1876.  This  road 
was  sold  under  foreclosure  proceedings  to  the  Cincinnati,  Wa- 
bash, &  Michigan  Kailway  Company  (the  present  company), 
which  was  incorporated  April  16,  1880.  In  1889  the  officers  of 
the  Cincinnati,  Wabash,  &  Michigan  Railway  Company  were  as 
follows:  President,  J.  H.  Wade;  vice-president,  WnL  Bing- 
ham; secretary-treasurer,  W.  S.  Jones;  directors:  J.  H.  Wade, 
Wm.  Bingham,  R.  E.  Mix,  F.  W.  Felton,  H.  B.  Payne,  W.  S. 
Jones,  J.  H.  Wade,  Jr.,  C.  P.  Leland,  Jno.  Newell,  N.  Beckley, 
and  C.  CowgilL 

At  that  date  the  directors  of  the  Cleveland,  Cincinnati,  Chi- 
cago, &  St.  Louis  Railway  Company  were:  Cornelius  Vander- 
bilt,  W.  K.  Vanderbilt,  Chauncey  M.  Depew,  J.  Pierpont  Mor- 
gan, Geo.  Bliss,  H.  McK.  Twombley,  James  D.  Layng,  S.  J. 
BroadWell,  Alex.  McDonald,  Orland  Smith,  M.  E.  Ingalls,  Wra. 
P.  Anderson,  Amos  Townsend,  Truman  P.  Handy,  and  Benj.  S. 
Brown.  M.  E.  Ingalls  was  president,  and  James  D.  Layng  was 
vice  president. 

At  a  meeting  of  the  directors  held  December  3, 1890,  an  execu- 
tive and  finance  committee  was  formally  appointed  to  negotiate 
for  the  purchase  of  the  stock  of  the  Cincinnati,  Wabash,  &  Mich- 
igan Railway.  This  committee  was  composed  of  Cornelius  Yan- 
derbih,  W.  K.  Vanderbilt,  Geo.  Bliss,  J,  Pierpont  Morgan,  and 
the  president  and  vice  president  of  the  company.  At  a  meeting 
of  the  directors  of  this  company  on  this  date  the  following  entry 
was  made: 

"The  president  stated  to  the  board  thai;  the  executive  and 
finance  committee,  after  due  consideration,  had  decided  to  pur- 
chase the  entire  capital  stock  of  the  Cincinnati,  Wabash,  &  Michi- 
gan Railway  Company,  that  they  had  arranged  with  the  Lake 
Shore  &  Michigan  Southern  Railway  Company  for  its  interest 
in  the  same  to  be  paid  in  4  per  cent  bonds  of  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company  at  90  cents  on 
the  dollar,  to  be  secured  by  a  mortgage  on  said  road,  and  that 
they  reconmiend  that  the  road  be  acquired  by  operating  contracts 
or  purchase,  and  that  the  same  be  consolidated  with  the  Cleve- 
land, Cincinnati,  Chicago,  &  St.  Louis  Railway  Company,  or 
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acquired  in  such  other  manner  as  might  be  deemed  best  upon 
the  advice  of  counsel,  and  upon  the  terms  providing  for  a  mort- 
gage upon  said  road  to  secure  said  $4,000,000  of  4  per  cent  bonds 
upon  the  same." 

On  that  date  the  action  of  the  executive  committee  was  ap- 
proved by  the  board  of  directors,  its  recommendations  adopted, 
and  the  committee  instructed  to  take  such  action  as  it  might  deem 
best  upon  the  advice  of  counsel.  At  the  directors'  meeting  March 
31,  1891,  it  was  reported  that  the  original  plan  for  the  purchase 
of  the  Cincinnati,  Wabash,  &  Michigan  Kailway  Company  by 
the  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis  Kailway  Com- 
pany guarantying  $3,000,000  4  per  cent  Cincinnati,  Wabash,  & 
Michigan  bonds  was  impracticable,  but  that  an  operating  con- 
tract could  be  secured  and  the  stock  taken  over  for  the  $4,000,000 
4  per  cent  bonds.  The  directors  ordered  a  special  meeting  of  the 
stockholders  to  be  held  in  Cincinnati  on  May  6,  1891.  This 
meeting  was  held,  and  the  operating  agreement  of  April  1,  1891, 
was  ratified.  This  contract  provides  that  the  Cleveland,  Cincin- 
nati, Chicago,  &  St.  Louis  Railway  Company  shall  complete  the 
Cincinnati,  Wabash,  &  Michigan  Railway,  furnish  its  terminal 
facilities,  and  pay  its  full  indebtedness.  This  was  approved  May 
6,  1891.  From  that  date  to  the  present  time  the  Cleveland,  Cin- 
cinnati, Chicago,  &  St.  liOuis  Railway  Company  has  owned  the 
entire  outstanding  capital  stock  of  the  Cincinnati,  Wabash,  & 
Michigan  Railway,  and  has  built  the  line  from  Anderson  south 
to  Rushville,  and  from  Gk)shen  north  to  Benton  Harbor.  It  has 
controlled  the  Cincinnati,  Wabash,  &  Michigan  Railway  Com- 
pany as  completely  and  fully  as  if  it  had  been  the  absolute  owner 
of  the  same  during  all  that  time. 

Each  averment  of  the  petition  has  been  proved,  and  the  only 
question  that  has  been  open  for  discussion  is  whether  the  two 
roads  are  competing  lines.  In  this  state,  in  the  absence  of  legis- 
lative authority,  one  independent  railroad  company  could  not 
lawfully  acquire  the  entire  property  of  another  independent  rail- 
road company.  It  was  the  purpose  of  the  legislature  of  1913  to 
provide  a  plan  by  which  properties  held  as  the  Cleveland,  Cin- 
cinnati, Chicago,  &  St.  Louis  Railway  Company  has  for  a  quai> 
ter  of  a  century  held  the  property  of  the  Cincinnati,  Wabash,  & 
Michigan  Railway  Company,  could  lawfully  be  taken  over.     The 
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present  situation  requires  the  complete  perpetuation  of  the  or- 
ganization of  an  independent  line  when  the  perpetuation  of  such 
an  organization  is  wholly  unnecessary^  and  is  a  mere  technical 
device  to  apparently  conform  to  the  law,  but  which  does  not 
conform  to  the  law.  The  maintenance  of  the  separate  corpora- 
tions organized,  and  the  perpetuation  of  corporate  machinery, 
is  expensive  and  unnecessary,  and  ought  to  be  avoided  as  soon  as 
it  can  lawfully  be  avoided. 

Since  the  enactment  of  the  interstate  commerce  law,  and  its 
subsequent  amendments,  providing  for  the  determination  of  just 
and  reasonable  rates,  and  since  the  enactment  of  the  railroad  act 
of  the  state  of  Indiana  in  1907,  there  has  been  no  apparent  reason 
why  competing  lines  even  should  not  be  consolidated,  if  such 
consolidation  would  effect  economies.  However,  the  act  of  1913 
declares  it  to  be  the  public  policy  of  this  state  that  competing 
railroad  lines  may  not  be  consolidated.  The  legislative  declara- 
tion is  conclusively  presumed  to  declare  the  public  will.  There- 
fore, it  is  necessary,  in  order  to  conform  to  the  recent  statute, 
that  the  lines  seeking  consolidation  shall  not  be  competing  lines. 
It  was  evidently  not  the  legislative  intention  that  competition, 
however  slight  and  insignificant,  should  preclude  the  consolida- 
tion of  railway  properties,  even  though  they  intersect  at  right 
angles.  Wherever  such  intersection  exists,  it  is  inevitable  that 
there  are  shippers  or  receivers  of  freight  who  would  find,  from 
the  distances,  the  topography,  and  the  character  of  highways,  an 
opportimity  to  choose  between  the  crossing  lines  for  their  ship- 
ments. 

In  Eogers  v^  Nashville,  0.  &  St.  L.  E.  Co,  88  C.  0.  A.  517, 
62  U.  S.  App.  49,  91  Fed.  299,  the  court  said:  "Looking  to  the 
territory  occupied  by  these  lines  of  railway  taken  as  a  whole, 
and  the  commerce  which  would  naturally  flow  over  the  lines  as 
originally  constructed,  whether  this  commerce  be  regarded  as 
through  shipments  or  local  traffic,  the  lines  are  in  no  sense  com- 
petitive. If  the  fact  that,  by  intersection  with  another  line,  they 
may  in  that  way  to  an  extent  compete  for  such  business  as  is 
incidently  furnished  by  intersecting  lines,  rendars  them  competi- 
tive, it  would  virtually  result  that  all  lines  of  railway  in  the 
country  would  be  competitive  in  a  legal  sense,  while  they  would 
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not  be  so  according  to  a  common  understanding  nor  in  the  sense 
of  commerce." 

This  was  expressly  approved  by  the  circuit  court  of  appeals 
in  an  opinion  by  Judge  Lurton. 

In  Noyes  on  Intercorporate  Relations,  §  37,  it  is  said:  "To 
render  railroads  competing  lines,  they  must  be  substantial  com- 
petitors for  business.  'The  competition  must  be  of  some  prac- 
tical importance,  such  as  is  liable  to  have  an  appreciable  effect  on 
rates.' " 

In  State  ex  rel.  Nolan  v.  Montana  R.  Co.  21  Mont.  221,  46 
L.R.A.  271,  53  Pac.  623,  the  court  said:  "Whether  lines  of  road 
are  competitive  or  not  depends  upon  the  business  of  the  com- 
panies, the  conduct  of  the  roads  by  their  authorities,  their  chan- 
nels of  traffic,  and  generally — ^nearly  always — ^upon  whether  the 
roads  extend  for  transportation  from  and  to  the  same  points  along 
their  routes." 

In  Kimball  v.  Atchison,  T.  &  S.  F.  R.  Co.  46  Fed.  888,  the 
court  says :  "That  when  the  statute  speaks  of  competing  roads,  it 
evidently  means  roads  that  are  substantial  competitors  for  busi- 
ness ;  it  refers  to  competition  of  some  practical  importance,  such 
as  is  liable  to  have  an  appreciable  effect  on  rates,  and  in  that 
5ense  the  road  to  Union  was  not,  in  my  judgment,  a  competing 
line." 

The  evidence  in  this  case  establishes  the  fact  that  there  is  not 
now,  nor  has  there  been,  any  competition  between  these  two 
petitioners  since  1891. 

In  Illinois  State  Trust  Co.  v.  St.  Louis  L  M.  &  S.  R.  Co.  217 
111.  504,  75  N.  E.  662,  the  court  said:  "Under  such  circum- 
stances it  was  entirely  impracticable  for  the  appellee  company 
to  attempt  to  compete  for  business  either  way  between  Cairo  and 
St.  Louis.  Moreover,  the  proof  shows  that  the  appellee  company 
-did  not  attempt  to  compete  for  such  business.  It  appeared  the 
appellee  company  maintained  an  office  in  Cairo,  and  that  it  pub- 
lished a  tariff  rate  from  Cairo  to  St.  Louis,  but  the  testimony 
showed  that  the  office  was  maintained  there  for  the  purpose  of 
soliciting  freight  and  passenger  business  for  points  southwest  of 
Cairo,  and  the  tariff  of  rates  was  published  because  the  statutes 
«o  required.  The  general  traffic  manager  of  the  appellee  road 
testified  that  his  instructions  did  not  warrant  their  agent  in  Cairo 
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to  solicit  business  from  that  point  to  St.  Louis ;  that  the  company 
did  not  solicit  or  encourage  traffic  either  way  between  Cairo  and 
St.  Louis,  and  had  never  done  so;  that  the  appellee  company 
recognized  that  it  was  commercially  impossible  for  it  to  compete 
with  the  Illinois  Central  and  Mobile  &  Ohio  Railroads  for  busi- 
ness between  those  cities,  and  that  the  appellee  company  did  not 
make  a  competing  freight  or  passenger  rate,  or  install  through 
trains,  or  make  any  other  eflFort  to  secure  business  between  those 
cities.  Representatives  of  the  branch  of  the  Illinois  Central 
Railroad  from  St.  Louis  to  Cairo  testified  that  that  road  was  the 
competing  line  with  the  Mobile  &  Ohio  Railroad  for  Cairo  and 
St.  Louis  business;  that  they  did  not  regard,  and  had  never  re- 
garded, appellee's  road  as  a  competitor,  .  .  •  as  it  took  no 
business  between  those  points  worthy  of  consideration.  .  .  . 
It  therefore  very  plainly  appeared,  from  all  the  testimony,  that 
the  Valley  Railroad,  at  either  terminus  or  at  any  intervening 
point,  was  not  and  is  not  a  competing  line  of  road  with  that  of 
the  appellee,  and  is  not  a  parallel  line  of  road  either  within  the 
technical  geometrical  definition  of  the  word  ^parallel,'  or  within 
the  more  enlarged  and  practical  meaning,  which,  when  the  ele- 
ment  of  competition  is  present,  should  be  given  to  the  term 
'parallel  lines'  as  employed  in  the  statute  under  consideration." 

In  view  of  these  authorities,  and  in'  the  light  of  the  evidence 
that  the  consolidation  of  these  properties  would  render  it  more 
economical  in  transportation,  it  is  the  judgment  of  the  Commis- 
sion that  the  prayer  of  the  petition  ought  to  be  granted. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  it  should  and  does  hereby  approve  the  purchase  by 
and  conveyance  to  the  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis 
Railway  Company  of  the  entire  railroad  and  properties  of  the 
Cincinnati,  Wabash,  &  Michigan  Railway  Company,  together 
with  all  rights,  powers,  privileges,  franchises,  immunities,  inter- 
ests, estates,  claims,  and  other  properties,  real  or  personal,  used 
in  connection  with  or  pertaining  to  Cincinnati,  Wabash,  &  Michi- 
gan Railway  Company,  or  belonging  to  said  Company ;  upon  con- 
dition that  the  Cleveland,  Cincinnati,  Chicago,  &  St.  Louis  Rail- 
way Company  shall  assume  all  leases,  contracts,  obligations, 
mortgages,  and  liens,  bonded  or  otherwise,  pertaining  to,  con- 
nected with,  or  outstanding  upon,  said  Cincinnati,  Wabash,  & 
P.U.R.1915D. 
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Michigan  Bailwaj  Company ;  and  upon  the  further  consideration 
that  the  C/leveland,  Cincinnati^  Chicago,  &  St.  Louis  Railway 
Company  shall  operate  the  railroad  and  hold  the  property  of 
said  Cincinnati,  Wabash,  &  Michigan  Railway  Company,  situate 
in  Indiana,  and  the  franchises,  powers,  interests,  and  estates  so 
acquired  by  it,  subject  to  all  the  rights,  powers,  privileges,  duties, 
and  obligations  prescribed  by  laws  of  the  state  of  Indiana  for  the 
regulation,  government,  taxation,  or  control  of  railroad  com- 
panies organized  under  the  laws  of  Indiana. 

Note.— In  Ee  Cleveland,  C.  C.  &  St.  L.  E.  Co.  No.  498,  decided 
June  5,  1915,  the  applicant's  petition  for  permission  to  purchase  the 
railroad  and  properties  of  the  White  Water  Eailroad  Company  was 
approved,  it  appearing  that  the  railroads  formed  a  continuous  and 
connecting  but  not  competing  through  lines,  and  that  the  conveyance 
would  promote  economy  and  operation,  and  would  be  for  the  best 
interests  of  the  public. 

In  Ee  Cleveland,  C.  C.  &  St.  L.  E.  Co.  No.  490,  decided  June  5, 
1915,  the  Commission  approved  the  purchase  of  the  railroad  and 
properties  of  the  Cincinnati  &  Southern  Eailroad  Company,  for  like 
reasons. 

In  Ee  New  York  C.  B.  Co.  No.  1396,  decided  June  6,  1914,  the 
Commission  approved  of  the  purchase  by  the  New  York  Central 
Eailroad  Company,  of  the  railroad  and  properties  of  the  Elkhart 
&  Western  Eailroad  Company,  for  like  reasons. 

In  Ee  New  York  C.  E.  Co.  No.  1397,  decided  June  6,  1915,  the 
Commission  approved  the  purchase  by  the  New  York  Central  Bail* 
road  Company  of  the  railroad  and  properties  of  the  Sturgis,  Goshen, 
&  St.  Louis  Bailway  Company,  for  like  reasons. 


KAIim  PUBIilO  UTIIilTIES  GOMAflSSION. 

JOHN  F.  GOLDTHWAITE  et  al. 

V. 

NEW  ENGLAND  TELEPHONE  &  TELE6EAPH  COMPANY. 

Bates  ^  Telephones  ^^  Potential    exchange  ^^  Summer    resort    within 
city  limits. 

Upon  agreement  of  the  parties,  the  Maine  Commission  recom- 
mended that  a  telephone  company  place  all  of  its  BubBcribers  within 
the  limits  of  a  city  upon  the  same  basis  as  to  rates  and  service,  thus 
abolishing  its  practice  of  r^arding  a  portion  of  the  city,  which  was  a 
P.U.R.1916D. 
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summer  resort  having  a  summer  population  of  several  thousand  and 
but  a  very  few  inhabitants  in  the  winter,  as  a  potential  exchange  and 
making  a  charge  of  10  cents  for  messages  to  and  from  such  resort. 

[June  8,  1915.] 

CoMPi*AiNT  by  residents  of  a  summer  resort  located  within 
the  limits  of  a  city  as  to  the  rates  and  service  furnished  by  a 
telephone  company  operating  within  the  city  to  the  inhabitants 
of  such  resort.  The  Commission  recommended  that  the  telephone 
company  place  all  of  the  subscribers  within  the  limits  of  the  city 
upon  the  same  basis  as  to  rates  and  service. 

Appearances:  John  F.  Goldthwaite  for  petitioners;  L.  N. 
Whitney,  General  Superintendent,  and  Frank  I.  Kawson,  Divi- 
sion Superintendent,  for  respondent. 

By  the  Commission:  On  March  17,  1915,  the  petitioners 
complained  against  the  New  England  Telephone  &  Telegraph 
Company,  alleging  in  substance  that  there  was  discrimination 
against  the  residents  of  Biddeford  Pool  (who  are  the  petitioners), 
in  that  they  were  compelled  to  pay  a  toll  charge  of  10  cents  for 
each  call  outside  of  the  locality  known  as  "Biddeford  Pool." 
Notice  was  given  and  a  public  hearing  held  at  the  hotel  of  one  of 
the  petitioners  on  June  4, 1915. 

The  city  of  Biddeford  is  about  10  miles  long,  and  the  city 
proper  is  about  7^  miles  from  the  ocean  at  the  point  known  as 
'TBiddeford  Pool."  This  latter  locality  is  a  part  of  the  city  of 
Biddeford,  but  is  situated  around  on  a  neck  of  land  so  that  to 
get  from  Biddeford  to  the  Pool  by  road  is  a  greater  distance  than 
would  be  the  distance  in  an  air  line.  The  Pool  is  a  summer 
resort,  and,  during  the  vacation  season,  has  several  thousand  tem- 
porary residents,  but  in  winter  it  has  very  few  permanent  inhabi- 
tants. It  is  largely  these  all  the  year  round  people  who  are  the 
complainants  in  this  matter.  Something  like  twenty  of  them 
have  telephones  in  their  homes  or  places  of  business,  and,  in 
order  to  reach  the  city  proper,  each  has  to  pay  a  toll  charge  of 
10  cents  for  each  call,  and  each  person  within  the  city  proper 
who  desires  to  telephone  to  a  subscriber  at  the  Pool  has  to  pay  the 
same  amount.  This  results  in  practically  isolating  the  Pool  from 
all  outside  communication,   except  upon  payment  of  the  toll 

charge,  and  the  practice  of  the  telephone  company  requiring 
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such  payments  has  resulted  in  great  dissatisfaction  among  the 
Pool  subscribers. 

The  telephone  company  justifies  its  practice  by  explaining  that 
the  Pool  is  a  theoretical  or  potential  exchange,  meaning,  as  we 
understand  it,  that  wherever  there  is  a  community  which  is  now 
the  nucleus  of  what  some  day  may  be  an  actual  telephone  ex- 
change, the  company  regards  this  community  or  nucleus  as  though 
it  were  an  actual  exchange,  even  though  there  be  no  switch  board 
located  or  any  of  the  ordinary  appliances  of  an  exchange  in  use. 
The  company  explained  at  the  hearing  that,  in  practically  every 
instance  within  its  experience,  the  people  themselves  in  these 
potential  exchanges  had  been  not  only  satisfied  with  the  practice 
above  outlined,  but  had  in  some  instances  insisted  upon  having 
the  potential  exchange  established  as  such,  upon  the  theory  that 
this  small  community  within  the  potential  exchange  could  obtain 
all  the  service  required  at  a  much  lower  rate  than  would  be  pos- 
sible if  such  community  were  a  part  of  a  larger  actual  exchange. 
This  was  the  actual  condition,  as  far  as  rates  were  concerned,  in 
Biddeford  Pool  potential  exchange,  the  rate  being  quite  mate- 
rially lower  than  it  would  have  been  had  Biddeford  exchange  rates 
obtained.  These  residents,  however,  at  the  hearing  expressed 
an  entire  willingness  to  pay  the  Biddeford  exchange  rates 
and  have  the  privileges  of  the  subscribers  in  that  exchange.  The 
company,  upon  its  part,  after  a  very  full  and  frank  discussion 
between  the  representatives  of  the  company  and  nearly  all  of  the 
complainants,  expressed  its  entire  willingness  to  place  the  locality 
known  as  "Biddeford  Pool"  within  the  Biddeford  exchange,  and 
to  abandon  and  eliminate  the  Pool  as  a  potential  exchange.  The 
rate  to  be  charged  for  service  to  these  subscribers  at  the  Pool  was 
explained  in  detail  by  the  general  superintendent,  and  met  with 
the  satisfaction  of  the  complainanta. 

It  was  suggested  by  the  Commission  during  the  progress  of 
the  hearing  that,  if  the  parties  were  in  full  agreement,  there  was 
no  necessity  for  an  order  in  this  matter ;  and  this  suggestion  met 
with  the  approval  of  all  parties.  We,  therefore,  do  not  issue  any 
order  at  this  time,  but  recommend  that  the  New  England  Tele- 
phone &  Telegraph  Company  discontinue  its  practice  of  designat- 
ing and  regarding  Biddeford  Pool  as  a  potential  exchange,  and 

discontinue  the  rates,  regulations,  and  charges  heretofore  exist- 
P.U.R.1915D. 


Digitized  by  VjOOQIC 


GOLDTHWAITB  v.  NEW  ENGLAND  TELEPH.  &  TELEG.  CO.        247 

ing  in  that  locality,  and,  instead  of  its  previous  practices  with 
reference  to  subscribers  at  Biddeford  Pool,  place  all  the  sub- 
scribers within  the  limits  of  the  city  of  Biddeford  in  the  Bidde- 
ford exchange,  and  furnish  its  service  to  such  subscribers  in 
accordance  with  its  published  rules  and  regulations  and  its 
schedule  of  rates  on  file  with  this  Commission;  and  that  within 
thirty  days  it  report  to  this  Commission  whether  the  reconmiend- 
ation  is  accepted  or  not,  and,  if  accepted,  what  has  been  done  or 
is  to  be  done  in  accordance  with  such  .recommendation,  to  the  end 
that  the  case  may  be  retained  without  order  for  the  present,  the 
petition  to  be  dismissed  without  prejudice  in  case  the  recommend- 
ation is  complied  with  to  the  satisfaction  of  the  Commission. 
Public  Utilities  Commission  of  Maine. 


IfAINB  PUBI^IO  UTHilTIfiS  COMMISSION. 

W.  H.  KENNISON  et.  al. 
MADISON  WATER  COMPANY. 

[F.  C.  13.] 

Service^ Water ^Inetallat ion  of  meters. 

The  Maine  Commission  refused  to  require  a  water  company  to 
abolish  ita  flat-rate  system  of  charges  and  to  install  meters,  which  would 
necessitate  a  considerable  capital  outlay,  until  the  nature  and  cost  of 
changes  made  in  conformity  with  an  order  of  the  Commission  that  the 
company  improve  the  quality  of  the  water  furnished  for  domestic  uses 
were  determined. 
Service  —  Water  — >  Reduction  of  rates  because  of  poor  service. 

The  Commission  cannot  order  a  reduction  in  water  rates  because 
the  water  furnished  consumers  is  impure,  since  the  only  rates  recogniza- 
ble presuppose  proper  service. 
Venice  —  Water  —  Inipro%}em€nts  in  quality  of  water  ordered  —  Effect 
of  aUitude  of  consumers. 

The  Maine  Commission,  upon  finding  the  truth  of  allegations 
that  water  furnished  to  a  village  for  domestic  purposes  by  a  water 
company  was  "unfiltered  and  impure,"  ordered  the  company  to  take 
immediate  steps  to  furnish  the  village  with  pure  water  for  domestic 
purposes,  to  report  its  plans  and  progress  within  thirty  days,  and  to 
prosecute  the  work  will  all  possible  diligence  and  expedition,  but  re- 
fused to  recommend  any  particular  method  of  improving  the  condition 
of  the  water,  or  any  particular  source  to  which  the  company  might 
MJ.R.1916D. 
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go  for  a  supply,  where  it  appeared  that  the  complainants  and  a  very 
considerable  portion  of  the  population  of  the  village  objected,  because 
of  the  expense,  to  the  installation  of  a  filtration  plant,  or  to  the  taking 
of  water  from  a  more  distant  source,  and  also  took  no  steps  to  prevoit 
or  diminish  the  contamination  of  the  existing  source. 

[June  9,  1915.] 

Complaint  as  to  the  rates  and  service  of  a  water  company. 
The  company  was  ordered  to  take  immediate  steps  to  improve  the 
quality  of  the  water,  the  other  elements  of  complaint  being  held 
open  until  the  company  had  made  the  changes  ordered. 

Appearances:  William  B.  Brown,  Esq.,  for  complainants; 
Butler  &  Butler  for  respondent 

By  the  Commission:  Complaint  under  §  41  of  the  Public 
Utilities  act  signed  by  W.  H.  Kennison,  M.  D.,  and  sixly-three 
others,  residents  of  Madison  Village  Corporation,  alleging  that 
the  service  of  the  Madison  Water  Company  is  insuflScient,  inade- 
quate, and  unjustly  discriminatory  in  iixe  following  respects : 

"First,  hydrant  pressure,  in  attempting  to  extinguish  fires, 
has  been  found  to  be  feeble  and  ineffectual. 

"Second,  the  present  system  of  'flat  rates,'  payable  six  months 
in  advance,  are  believed  to  be  unjustly  discriminatory — ^a  'meter 
system'  should  be  substituted. 

"Third,  the  water  furnished  for  domestic  purposes  is  unfiltered 
and  impure. 

"Fourth,  the  water  rates,  tolls,  and  charges  are  excessive,  un- 
satisfactory, and  unreasonable." 

The  complaint  was  filed  January  27,  1915,  and  notice  there- 
of was  sent  to  the  respondent  on  January  28th,  giving  it  ten  days 
within  which  to  remove  the  causes  of  complaint  to  the  satisfac- 
tion of  the  Commission.  The  respondent  filed  its  answer  Feb- 
ruary 8,  1915,  denying  the  allegations  in  the  complaint  and 
demanding  a  hearing.  On  February  9th,  hearing  was  set  for 
March  2,  1915,  and  notice  sent  to  the  respondent  Hearing  was 
held  as  ordered,  at  which  time  the  complainants  presented 
evidence  in  support  of  their  allegations,  and  the  respondent  filed 
its  schedule  of  rates  and  a  copy  of  its  contract  with  Madison 
Village  Corporation.  When  the  taking  of  testimony  had  been 
completed,  the  hearing  was  suspended  for  further  investigation 
by  the  Commission  and  for  arguments.    The  Commission  caused 
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Its  chief  engineer  to  examine  the  premises  and  to  take  samples 
of  the  water  for  analysis,  and  make  an  examination  of  the 
treasurer's  books  and  of  the  rates.  Arguments  of  counsel  were 
heard  May  26,  1916. 

The  Madison  Water  Company  was  organized  in  1891  under 
chapter  97  of  the  private  and  special  laws  of  that  year,  which 
authorized  it  to  take  water  from  the  Kennebec  river  and  to  supply 
it  to  the  towns  of  Madison  and  Anson  and  certain  parts  of  Starks 
and  Norridgewock  "for  all  domestic,  sanitary,  and  municipal 
purposes,  including  the  extinguishment  of  fires."  In  1918  the 
act  was  amended  so  that  it  might  take  water  from  liie  "Keimebee 
river,  Madison  poi^d,  or  Hayden  lake,  so-called,  in  Madison, 
Embden  pond  in  Embden,  or  any  of  the  tributary  lakes  or 
streams  thereof." 

August  14,  1891,  the  respondent  entered  into  a  written  con- 
tract with  Madison  Village  Corporation  whereby  it  agreed  to  lay 
its  pipes  in  certain  streets  of  that  village,  specified  the  size  of  the 
pipes,  agreed  to  build  a  standpipe  or  an  earth  reservoir  of  stated 
minJTnum  capacity  on  Bowell  Hill,  to  erect  and  maintain  twenty- 
five  hydrants  at  points  to  be  designated  by  the  village  corporation, 
and  to  maintain  them  for  a  term  of  fifty  years  for  a  certain 
rental  to  be  paid  by  that  corporation,  to  furnish  water  for  four 
drinking  fountains  and  for  street  sprinkling  and  the  flushing  of 
sewers,  the  last  at  the  expense  of  the  village  corporation.  The 
contract  further  provided  that  the  village  corporation  nwght  at 
the  expiration  of  twenty-five  years  from  its  date  purchase  the 
property  and  franchise  of  the  water  company  at  a  price  to  be  fixed 
by  arbitration. 

The  respondent  constructed  its  plant  in  1891  and  1892,  and 
has  ever  since  continued  to  operate  in  Madison  under  its  charter 
and  the  terms  of  this  contract.  The  Madison  Village  Corpor- 
ation as  such  has  taken  no  part  in  the  present  proceedings,  and  no 
evidence  was  offered  that  the  respondent  had  not  kept  the  terms 
of  its  contract,  which  is  still  in  force.  The  respondent  has  never 
operated  outside  of  the  town  of  Madison. 

Madison  is  located  on  the  east  bank  of  the  Kennebec  river, 
opposite  the  village  of  Anson.  Several  manufacturing  plants  are 
located  at  this  point,  including  the  mills  of  the  Great  Northern 
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Paper  Company.  There  is  a  dam  across  the  river  for  power 
purposes.  The  respondent  pumps  its  water  at  a  point  below  the 
dam  from  an  intake  pipe  which  extends  about  2,000  feet  above 
the  pumping  station,  principally  above  the  dam.  Several  years 
ago  the  intake  pipe  was  extended  700  feet  above  its  original 
terminus,  which  was  then  believed  by  the  secretary  of  the  board 
of  health  to  be  more  than  was  required  to  avoid  impurities  coming 
into  the  water  from  the  two  villages. 

Several  towns  are  located  above  Madison,  from  which  sewage, 
mill  discharges,  and  other  matter  are  precipitated,  directly  or  in- 
directly, into  the  Kennebec  river.  Anson  village  has  no  sewerage 
system  for  the  upper  part  of  the  village,  where  about  40  per 
cent  of  its  houses  are  located,  but  is  traversed  through  this  part 
by  Bandall  brook,  which  discharges  into  the  Kennebec  about  750 
feet  diagonally  above  and  west  of  the  mouth  of  the  intake.  The 
southerly  part  of  the  village  of  Anson  sewers  into  Getchell  brook, 
which  discharges  into  the  Kennebec  about  200  feet  above  the  dam, 
considerably  below  the  intake  but  into  the  mill  pond,  which  is  very 
slow  at  low  water.  The  natural  drainage  of  the  northerly  part  of 
Madison  village,  containing  35  per  cent  of  its  370  buildings,  is 
carried  by  Rowell  brook,  which  flows  into  the  Kennebec  350  feet 
above  and  east  of  the  intake.  The  intake  is  near  the  middle  of 
the  river.  The  Madison  sewer  system  empties  into  Jones  brook, 
flowing  into  the  Kennebec  below  the  dam.  Not  all  of  its  streets 
are  sewered,  and  many  of  the  houses  in  sewered  streets  do  not 
connect  with  the  sewers. 

While  the  complaint  contains  four  specifications,  attention  was 
paid  particularly  to  that  touching  the  purity  of  the  water. 
Counsel  for  the  complainants  indicated  this  in  his  opening  state- 
ment, in  which  he  said,  "the  water  isn't  pure, — ^that,  I  will  say, 
is  our  main  contention."  And  again,  "Our  main  contention  I 
want  to  reiterate  is  the  matter  of  the  impurity  of  the  water.'' 
With  this  view  of  the  situation  shared  by  the  parties  and  em- 
phasized by  the  testimony,  the  Commission  has  given  to  it,  and  to 
the  remedying  of  conditions  which  it  has  found  to  exist,  especial 
attention.  It  has  not,  however,  ignored  the  other  allegations. 
But,  with  the  view  it  has  taken  of  the  principal  contention,  it  is 
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believed  that  they  must,  to  some  extent,  depend  upon  the  treat- 
ment of  that  We  now  refer  briefly  to  them  before  taking  np  the 
third  allegation,  which  will  be  dealt  with  last  here. 

First,  hydrant  pressure.  The  testimony  shows  tests  disclosing 
a  pressure  ranging  from  54  pounds  to  66  pounds  at  various 
points.  It  is  urged  that  this  is  not  sufficient.  Evidence  was 
adduced  to  show  insufficiency  of  pressure  as  seriously  contribut- 
ing to  the  damage  occasioned  by  several  fires.  Without  challeng- 
ing these  statements,  the  respondent  offered  its  written  contract 
with  the  village  corporation,  in  which  the  efficiency  of  the  fire 
service  to  be  rendered  by  it  is  measured  solely  in  terms  of  the 
location  and  capacity  of  its  reservoir,  the  location  and  size  of  its 
pipes,  and  the  number  of  hydrants  to  be  furnished  as  located  by 
the  village  corporation.  No  suggestion  is  made  that  th6  respond- 
ent is  not  furnishing  precisely  the  fire  service  that  it  contracted 
to  furnish.  The  village  corporation  does  not  appear  to  have 
claimed  otherwise.  Unless  the  Utilities  acf  so  far  supersedes  this 
contract  as  to  make  a  reasonably  efficient  service,  rather  than  the 
terms  of  the  written  contract,  the  true  measure  of  the  respondent's 
duty  in  this  behalf,  the  complainants  fail  to  support  this  charge. 
Neither  side  offered  any  authorities  on  this  question.  A  direct 
ruling  on  it  at  this  time  would  be  likely  to  be  followed  by  further 
procedure  on  exceptions  that  mightr  delay  action  on  the  principal 
feature  of  the  case,  and  the  action  to  be  taken  in  conformity  with 
the  suggestions  we  shall  make  on  that  feature  may  so  change  the 
whole  situation  as  to  put  an  entirely  different  aspect  on  this  and 
the  other  two  conditions  complained  of.  We  therefore  leave  it 
as  it  stands  at  present. 

"Flat  rates"  and  "excessive  charges."    We  take  up  these  two 

allegations  together.     The  complainants  ask  for  the  installation 

of  meters  on  all  services.    The  respondent  now  bases  its  charges 

entirely  on  flat  rates.     This  is  the  system  generally  in  vogue  in 

this  state,  except  in  the  case  of  large  users.     To  install  a  meter 

system  would  involve  a  considerable  additional  capital  outlay, 

unless  the  consumers  were  required  to  buy  the  meters.     We  do 

not  feel  that  it  should  be  required  in  any  event  until  the  nature 

and  cost  of  changes  made  in  conformity  with  the  recommenda- 
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tions  we  shall  make  later, in  this  order  are  determined.  It  will 
then  be  practicable,  if  thought  best,  for  the  respondent  to  file 
schedules  of  rates  and  regulations  for  both  kinds  of  service,  and 
for  the  Commission  to  pass  intelligently  upon  them. 

The  rates  themselves,  under  our  law,  must  ultimately  be  fixed 
by  the  value  of  the  property  useful  and  used  in  the  service.  This 
will  depend  in  the  near  future  upon  the  additions  and  changes 
to  be  made  in  the  plant.  An  order  made  now  would  at  best  be 
only  temporary.  It  would  involve  the  expense  of  a  physical  valu- 
ation of  the  property  by  the  engineering  department.  As  said 
by  the  New  Hampshire  Public  Service  Commission  in  a  recent 
water  case:  "The  expense  involved  in  the  improvements  to  be 
made  will  be  substantial^  and  must  be  taken  into  consideration 
in  determining  the  value  upon  which  rates  are  to  be  based.  It 
is  not  desirable  to  attempt  to  fix  such  value  and  establish  rates  for 
the  future  until  it  is  possible  to  determine,  with  substantial  ac- 
curacy, what  the  amoTmt  of  such  expense  vnll  be.  The  case,  so 
far  as  rates  are  concerned,  will  accordingly  be  continued  until 
such  expense  is  known." 

We  have,  therefore,  gone  no  farther  than  to  ascertain  the  an- 
nual earnings,  cost  of  operation,  expenditures  for  construction, 
interest  charges,  and  the  dividends  paid  on  respondent's  stock, 
and  to  make  a  comparison  of  its  rates  with  those  of  other  com- 
panies somewhat  similarly  situated.  It  paid  its  first  dividend, 
2  per  cent,  in  1897.  It  paid  3  per  cent  in  1898,  5  per  cent  during 
the  next  four  years,  and  6  per  cent  since  that  time.  Its  total 
cash  dividends  have  been  $37,200.  It  has  also  issued  stock  to  th& 
amount  of  $45,000  against  accumulated  profits  and  estimated 
increased  value  of  plant.  How  far  this  has  been  justified,  and  ta 
what  extent  money  paid  for  further  improvements  may  be  per- 
mitted to  create  additional  capital  for  the  payment  of  dividends,^ 
must  and  will  be  determined  as  soon  as  the  plant  is  put  into  the^ 
condition  that  will  be  required  of  it.  It  has  been  urged  that  the 
respondent  should  not  be  permitted  to  charge  full  regular  rates 
if  it  is  furnishing  impure  water.  But  the  Commission  cannot 
authorize  such  service,  and  cannot  make  rates  for  it.  The  only 
rates  recognized  must  presuppose  proper  service.  That  will  be 
secured  as  expeditiously  as  possible. 

Comparison  of  the  rates  now  charged  with  those  of  thirty-five 
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private  T^ater  companies  in  this  state^  including  respondentia, 
developed  the  following  result : 

MADISON  WATER  COMPANY. 

Rates  compared  with  average  rates  of  35  Maine  water  companies  includ- 
ing Madison.  Figures  under  column  headings  indicate  number  of  com- 
panies carrying  that  heading. 


1st 

Fau. 

35 

Add. 

Fau. 

23 

Ist 

W.C. 

33 

Add. 

W.C. 

30 

Ist 

Bath 

33 

Add. 

Bath 

30 

Average 

$8.46 
8.00 

$2.32 
2.00 

$4.63 
5.00 

$2.96 
1.00 

$4.16 
5.00 

$2.60 

Madison 

1.00 

Hose 
32 

Horse 
31 

Add.  Horse 
30 

Cow 
29 

Add.  Cow 
29 

Average   •••• 

$4.80 
5.00 

$4.64 
6.00 

$2.09 
1.00 

$1.91 
1.00 

$1.71 

Madison 

1.00 

Quality,  of  the  Water. 

The  complaint  charges  that  "the  water  furnished  for  domestie 
purposes  is  unfiltered  and  impure.'*  The  respondent  has  no  fil- 
tration plant,  and  we  are  of  the  opinion  that  the  water  is  not 
suitable  for  domestie  use,  owing  to  impurities  contained  in  it. 
Both  parts  of  this  all^ation  are  sustained. 

The  Commission  caused  its  chief  engineer  to  visit  Madison, 
March  6, 1915,  for  the  purpose  of  observing  conditions  and  secur- 
ing samples  of  water  for  analysis.  He  secured  eight  samples, 
and  submitted  them  to  the  director  of  the  state  laboratory  of 
hygiene.  These  were  taken  from  different  points  in  the  river  and 
from  taps  in  the  village.  The  analysis  disclosed  the  presence  of 
colon  bacilli  in  all  of  these  samples  except  one,  which  was  taken 
from  the  river  so  far  above  the  intake  as  to  escape  pollution  from 
the  villages  of  Anson  and  Madison.  Aside  from  technical  data, 
the  director's  report,  dated  March  16th,  was  as  follows: 

^^  am  inclosing  the  results  of  the  analysis  of  the  eight  water 
samples,  collected  by  Mr.  Bean  from  the  Kennebec  river  in  and 
about  Madison,  Maine. 

"Since  making  verbal  report  to  Mr.  Bean  on  the  12th  instant, 

bacteria  of  intestinal  origin  have  been  isolated  from  the  samples 

taken  from  the  tap  at  the  Weston  House  and  from  the  intake  of 

the  Madison  Woolen  Company.    Thus  the  only  sample  out  of  the 
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eight  which  is  free  from  the  evidence  of  pollution  by  sei^page 
wastes  is  the  one  taken  about  a  mile  and  a  half  above  Madison. 

"At  this  time  the  town  of  Madison  is  evidently  polluting  its 
own  water  supply,  in  which  occupation  it  is  ably  assisted  by  the 
town  of  Anson.  In  its  present  condition  this  water  is  not  safe 
to  use  for  drinking.  Filtration  of  the  supply  would  make  it  so. 
This  is  to  be  preferred,  in  my  opinion,  to  extending  the  intake 
above  the  present  sources  of  local  pollution,  as  the  installation 
of  sewers  by  the  upriver  towns  will  make  filtration  necessary  in 
the  near  future  by  introducing  pollution  from  up  river." 

With  this  situation  existing,  the  only  question — and  under 
the  conditions  a  somewhat  perplexing  one — is  the  remedy.  This 
is  made  perplexing  by  two  facts.  In  the  first  place,  it  is  not 
practicable  to  order  the  respondent  to  discontinue  its  service 
until  the  water  is  made  suitable  for  drinking  purposes.  The 
village  of  Madison  and  its  inhabitants  have  no  other  source  from 
which  to  procure  it  for  any  purpose,  except  such  quantities  as. 
they  buy  to  drink. 

In  the  second  place,  the  attitude  of  a  very  considerable  portion 
of  the  population  of  the  village  toward  the  water  company  ia 
not  such  as  to  assist  in  a  practical  solution  of  the  question.  That 
the  present  condition  of  the  water,  and  the  prevalence  during  the 
past  few  years  of  disease  which  many  believe  is  attributable  to 
this  condition,  leads  to  serious  complaint,  is  but  natural.  But 
there  are  some  very  important  facts  which  indicate  that  the  fault 
is  not  so  exclusively  with  the  respondent  as  to  justify  this  atti- 
tude. 

The  language  of  the  complaint  is  that  "the  water  furnished 
for  domestic  purposes  is  imfiltered  and  impure."  Mr.  Hum- 
phreys, an  engineer,  testifying  for  the  complainants,  stated  that 
he  was  present  at  a  meeting  of  the  village  corporation,  a  few  years 
ago,  where  the  question  of  installing  filters  was  discussed.  He 
said:  "I  think  Mr.  Fletcher  (respondent's  manager)  made  a 
statement  at  that  meeting  that  the  company  was  ready  to  put  in 
filters  if  the  corporation  would  so  express  themselves  that  they 
desire  them, — something  to  that  effect." 

Q.  "What  objection  was  there,  Mr.  Humphreys,  to  filters,  or 

what  was  the  expressed  objection  ?" 

A.  "Why,  it  was  discussed  from  all  angles,  and  one  of  the 
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objections  was  that  in  a  few  years,  at  the  end  of  the  expiration 
of  twenty-five  years,  the  town  has  the  privilege,  under  the  con- 
tract, to  purchase  the  plant  at  appraisal,  and  some  of  the  citizens 
thought  it  was  so  near  the  twenty-five  years  that  perhaps  it  might 
be  best  to  let  the  thing  wait.  Different  individuals  had  different 
ideas,  and  it  was  discussed  from  all  angles." 

The  same  witness  stated  the  result  of  the  meeting  in  this  lan- 
guage: *'As  I  rememher  it,  they  took  an  expression  of  the  meet- 
ing, and  the  expression  of  the  meeting  was  that  the  people  of  the 
Madison  Village  Corporation  didn't  wish  to  put  themselves  on 
record  as  requesting  filters." 

The  remedy  now  suggested  by  complainant's  counsel  is  that  the 
respondent  take  water  from  Hancock  pond,  a  distance  of  some 
12  miles.  The  same  witness  estimated  that  this  would  cost 
"$100,000  for  the  pipe  line  alone,"  and  testified : 

Q.  "Is  it  practical,  do  you  think,  for  the  town  of  Madison  to 
take  water  from  a  system  where  you  have  to  add  $100,000  in 
addition  to  its  present  investment  ?" 

A.  "I  shouldn't  consider  it  was  for  Madison  alone." 

The  testimony  fails  to  disclose  knowledge  on  the  part  of  any- 
one prior  to  the  filing  of  the  complaint  that  the  water  contained 
pollution  which  rendered  it  unsafe  for  drinking  purposes,  al- 
though its  purity  had  been  questioned  seriously,  and  many  people 
were  procuring  drinking  water  from  other  sources.  The  water 
bad  been  analyzed  by  the  state  chemist  at  frequent  intervals  for 
years,  and,  as  Dr.  Sawyer,  secretary  of  the  board  of  health  testi- 
fied, "the  report  has  always  been  favorable."  The  doctor  had 
bimself  caused  one  analysis  to  be  made  several  years  ago  at  about 
the  time  of  an  epidemic,  and  found  nothing  to  indicate  typhoid. 
Whatever  may  have  been  the  reason  that  these  impurities  were 
not  sooner  discovered,  the  fact  ^remains  that  frequent  analyses . 
were  made,  and  they  were  not  found. 

The  sources  of  pollution  described  by  the  complainants,  and 
the  conduct  of  the  village  authorities  in  relation  to  them,  have 
contributed  their  full  share  to  the  seriousness  of  the  present 
situation.  In  describing  this  condition  the  complainants  showed 
that  the  sewage  from  houses  in  Madison  went  out  upon  the  ground 
and  directly  into  the  Kennebec  or  into  that  river  through  Royal 
brook.    Mr.  Humphreys  testified  that  "quite  a  percentage  of  the 
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houses  are  located  on  streets  on  which  there  are  sewers,  and  not 
connected."  These  sewers  discharge  into  the  Kennebec  below 
the  dam,  but  no  steps  have  been  taken  to  compel  the  people  to 
connect  with  them.  The  same  witness  testified  that  four  houses 
on  the  bank  discharge  their  sewage  and  water-closet  product  "on- 
to the  surface.     They  aren't  coimected  with  any  sewer." 

Much  testimony  was  offered  to  show  the  presence  of  filth, 
water-closets,  stables,  and  pigpens  along  Rowell  brook  and  the 
river,  and  where  their  impurities  would  reach  the  river.  Alfred 
M.  Corson  testified  and  offered  photographs  of  pigpens  near 
Eowell  brook,  a  water-closet  within  10  feet  of  it,  and  three  or 
four  cartloads  of  all  kinds  of  rubbish  at  one  point.  Melvin  C. 
Adams  testified  that  forty  to  sixty  men  were  housed  in  a  boom 
house  from  the  middle  of  June  to  the  latter  part  of  September, 
and  that  all  of  their  sewage  discharges  direct  into  the  river. 

The  testimony  of  Charles  S.  Lander,  chairman  of  the  board 
of  health,  also  in  the  employ  of  the  Great  Northern  Paper  Com- 
pany, is  particularly  illuminating  both  as  to  the  situation  and 
the  attitude  of  the  officials.  One  contention  is  that  the  storage 
of  water  in  the  mill  pond  by  the  use  of  flashboards  and  otherwise 
deadens  the  flow,  backs  the  water  up,  and  holds  and  throws  back 
to  the  intake  impurities. 

In  connection  with  testimony  in  detail  and  in  general  about 
the  sources  of  pollution  already  indicated,  and  about  the  practice 
of  the  Paper  Company  in  dumping  refuse  matter  into  the  pond 
to  tighten  the  dam,  his  evidence  contains  these  questions  and 
answers : 

Q.  Now  Mr.  Lander,  have  you  had  occasion  to  investigate  the 
matter  of  filth  along  the  shores  of  the  river,  opposite  Madison 
and  Anson? 

A.  Why,  I  can't  say  that  I  was  ever  called  right  up  direct  on 
the  bank  of  the  river,  but  more  or  less  nuisances  coming  in  from 
reports  up  on  that  street  there,  as  is  shown  on  the  map,  dry  water- 
closets  and  sink  spouts,  and  like  that,  I  have  looked  after  when 
there  was  complaint  come  in,  and  had  them  seen  to. 

Q.  Have  you  ever  had  occasion  to  go  into  that  part  of  the  vil- 
lage contiguous  to  the  Great  Northern  Paper  Company  wood 
piles,  up  near  the  mouth  of  Rowell  brook  ? 

A.  Why,  a  few  pigpens  there  that  I  have  looked  after. 
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Q.  Has  the  health  department  undertaken  to  restrict  the 
amount  of  substance  that  the  Great  Northern  Paper  Company 
throws  in  back  of  its  dam  ? 

A.  Onto  the  dump  there,  where  the  logs  are  piled  ? 

Q.  Yes. 

A.  No,  sir,  I  never  had  any  complaint  entered  to  me. 

Q.  Or  anything  that  is  thrown  in  back  of  the  dam  to  tighten 
it  there? 

A.  No,  sir,  never  had  any  complaint 

Q.  Do  you  consider  that  injurious  to  the  water  ? 

A.  Yes,  I  do. 

Q.  But  no  effort  has  been  made  to  restrict  it  in  any  way  t 

A.  No,  sir. 

It  would  not  be  profitable  to  rehearse  this  testimony,  except 
that  the  thinking  people  of  Madison  should,  and  on  reflection 
will,  realize  that  the  best  results  cannot  be  obtained  without  some 
degree  of  co-operation  between  them  and  the  company  whose  duty 
it  is  to  serve  them.  The  complainants  allege  that  "the  water  fur- 
nished for  domestic  purposes  is  unfiltered,*'  and  ask  the  respon- 
dent not  to  install  a  filtration  plant.  They  demand  that  it  go  to 
Hancock  pond,  and  testify  that  the  expense  of  the  pipe  line  alone 
would  be  prohibitive  for  Madison.  They  have  a  substantial 
sewerage  system  that  would  prevent  part  of  the  contamination, 
and  do  not  require  householders  to  connect  with  it  They  de- 
scribe the  existence  of  a  great  many  nuisances,  and  take  no  steps 
to  abate  them. 

Of  course,  this  condition  of  affairs  cannot  relieve  the  respon- 
dent from  its  duty  to  furnish  pure  water,  nor  excuse  any  negli- 
gence on  its  part  which  may  have  contributed  to  the  present 
trouble.  Nor  is  it  fair  to  assume  that  the  people  of  Madison 
would  wilfully  connive  at  a  practice  that  would  increase  the  dif- 
ficulty experienced  by  the  respondent  in  furnishing  them  suitable 
service.  But  to  just  the  extent  that  objectionable  practices  are 
permitted  to  exist,  so  far  is  that  difficulty  increased,  and  they 
necessarily  suffer  either  from  poor  service  or  more  expensive  serv- 
ice. The  respondent  is  taking  its  supply  from  the  source  des- 
ignated in  its  original  charter  and  contemplated  by  the  village 

corporation  when  it  made  its  contract    That  source  has  become 
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seriously  polluted.  This  has  been  done  largely  by  acts  which  the 
people,  and  especially  the  health  authorities,  should  have  pre- 
vented. These  truths  appear  to  have  been  lost  sight  of  in  the 
partisanship  engendered  by  these  proceedings.  But  they  are  of 
vital  importance  in  working  out  a  solution  of  the  present  diffi- 
culties. The  town  has  no  other  source  from  which  to  secure 
its  water.  If  it  proposes  to  purchase  the  plant  under  the  terms 
of  its  contract,  it  will  suffer  from  any  expense  that  these  practices 
require  the  respondent  to  incur  which  would  otherwise  be  un- 
necessary. If  it  waives  the  right  to  purchase  under  the  contract 
it  must  pay  rates  fixed  on  an  investment  thus  made  greater.  If 
the  citizens  of  Madison  desire  the  best  service  at  the  least  expense, 
they  must  at  least  refrain  from  putting  trigs  in  the  way  of  it. 

This  whole  situation,  the  present  pollution  of  the  source  of 
supply,  the  cost  of  remedying  the  evils,  the  extent  to  which  that 
cost  might  be  affected  by  an  attempt  in  good  faith  on  the  part  of 
the  village  corporation  to  clean  up  its  own  filth,  the  attitude  of 
the  village  toward  a  filtration  system,  the  demand  for  a  specific 
remedy  too  expensive  for  this  town  alone,  and  especially  the 
peculiar  contractual  interest  of  the  village  corporation  in  the 
water  company's  plant  by  virtue  of  its  option  of  purchase  as  it 
will  exist  after  the  changes  now  required  are  made,  all  led  the 
Commission  to  believe  that  the  interest  of  the  parties  and  the 
public  could  be  advanced  by  a  conference  and  free  discussion  of 
the  situation  and  its  remedy  in  the  light  of  what  this  investiga- 
tion had  disclosed.  We  suggested  such  a  conference,  and  the  re- 
spondent, acting  on  that  suggestion,  asked  the  complainants  for 
an  appointment.  This  was  declined,  and  nothing  remains  but 
for  the  Commission  to  issue  its  order. 

The  complainants  protest  vigorously  against  a  filter  system, 

but  experience  appears  to  have  demonstrated  its  efficiency  when 

properly  constructed  and  operated.     As  already  indicated,  the 

complainants  urge,  with  equal  vigor,  that  the  respondent  should 

go  to  Hancock  pond.    This  seems  to  be  feasible  only  if  arrange 

ments  can  be  made  with  some  other  company  or  municipality  to 

share  the  expense.     The  testimony  of  complainants  shows  that 

it  is  not  practical  for  Madison  alone.    It  would  not  be  desirable 

to  require  the  respondent  to  assume  an  expense  which  its  field  of 

operation  would  not  warrant,  nor  fair  to  Madison,  which  will 
P.U.R.1915D. 


Digitized  by  VjOOQIC 


KENNI80N  V.  MADISON  WATER  CO.  259 

probably  take  the  property  over  at  some  time,  to  create  a  plant 
at  unreasonable  cost.  The  respondent  has  no  right  to  create 
a  plant  at  an  unnecessary  expense.  If  it  has  a  source  of  supply 
that  can  be  made  suitable  by  measures  proved  acceptable,  it  can- 
not go  to  some  other  sources  that  involve  a  s\ibstantial  increase 
in  cost  This  is  clearly  stated  in  the  opinion  of  Justice  Savage 
in  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  99  Me.  371, 
387,  59  Atl.  537. 

The  ideal  solution  would  appear  to  be  for  the  villages  of  Anson 
and  Madison  to  unite  in  this  matter.  An  enabling  act  making 
this  possible  w^as  passed  by  the  legislature  of  1913,  and  a  bill 
reported  from  the  judiciary  committee  at  the  session  of  1915 
extending  the  right.  Counsel  for  the  complainants  stated  in 
argument  that  this  latter  bill  was  defeated  through  the  eiforts  of 
those  interested  in  the  present  complaint,  because  they  feared 
excessive  valuation  of  respondent's  plant  by  appraisers  appointed 
by  the  court.  It  is  significant  that  the  third  appraiser  to  act 
under  the  village  corporation's  present  contract  with  the  company 
is  to  be  appointed  by  the  court,  and  that  if  this  legislation  had 
passed  it  could  not  have  been  forced  upon  the  village  corporation. 
It  would  have  become  effective  only  on  its  acceptance  by,  the 
legal  voters  of  the  corporation.  W^hatever  the  real  motive  may 
have  been,  the  citizens  have  lost  their  present  opportunity  to  act 
in  what  would  appear  to  be  a  very  practical  manner,  if  they 
really  wish  to  acquire  their  own  water  supply  and  to  secure  it 
from  a  source  which,  on  accx)unt  of  expense,  is  not  available  to 
them  alone. 

Under  these  conditions  we  shall  not  recommend  that  respon- 
dent go  to  any  particular  source  of  supply,  or  adopt  any  particu- 
lar method,  even  if  we  had  such  authority,  which  we  doubt  W^e 
believe  that  the  limit  of  our  authority  in  the  first  instance  is  to 
require  it  to  furnish  pure  water.  It  must  w^ork  out  the  method 
as  well,  and  as  expeditiously  as  it  can  under  the  circumstances. 

We  shall  not  now  close  the  case.     As  already  indicated,  the 

other  three  allegations  will  be  considered  further  when  this  most 

pressing  and  most  expensive  item  is  disposed  of.    The  case  will 

remain  open  for  further  action  as  required. 

It  is  now  ordered  and  decreed  that  the  Madison  Water  Com- 
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Ordered  and  Decreed 

pany  take  immediate  steps  to  furnish  Madison  Village  Corpo- 
ration with  pure  water  for  domestic  purposes ;  that  it  report  its 
plans  and  progress  to  this  Commission  within  thirty  days  from 
this  date;  that  it  prosecute  its  work  hereunder  with  all  possible 
diligence  and  expedition,  and  that  it  make  further  reports  touch- 
ing the  same  as  required  by  the  Commission. 

Public  Utilities  Commission  of  Maine^  Benjamin  F.  Cleaves, 
Wm.  B.  Skelton,  Chas.  W.  Mullen. 


MAINE  PUBLIC  UTILITIES  COBfMISSION. 

IN  BE  MOOSEHEAD  TELEPHONE  &  TELEGRAPH  COM- 

PANY  et  al. 

Sale  —  Merger  of  telephone  companiea  —  UrUenaJble  ohjeotione* 

An  objection  to  the  purchase  by  a  newly  formed  telephone  com- 
pany of  the  property  of  three  existing  telephone  companies  on  the 
ground  that  the  purchasing  company  might,  under  its  charter,  obtain 
authority  to  do  business  in  territory  occupied  by  objecting  companies, 
is  untenable  where  it  appears  that  the  new  company  has  no  intention 
of  invading  such  territory,  and  where,  in  any  event,  it  would  have  to 
comply  with  §§27  and  28  of  the  Utilities  act  before  it  could  do  so. 

Sale '^Merger  of  telephone  companies '^Ground  for  authorization, 
A  newly  formed  telephone  company  was  authorized  to  purchase 
properties  of  three  existing  companies,  it  appearing  that  the  subscribers 
of  the  latter  companies  were  not  being  adequately  served  by  such  com- 
panies operating  separably,  and  that  a  growing  business  required  more 
adequate  facilities  which  would  be  furnished  by  the  new  company. 

Security  issues  "^  Purpose '^  Purchase  of  telephone  companies, 

A  newly  formed  telephone  company  was  authorized  to  issue  stock 
of  a  par  value  of  $170,200  to  purchase  the  franchises  and  properties  of 
three  existing  telephone  companies. 

[May  27,  1915.] 

Application  of  the  Moosehead  Telephone  &  Telegraph  Com- 
pany to  purchase  the  franchises  and  properties  of  the  Northern 
Maine  Telephone  &  Telegraph  Company,  the  New  England  Tele- 
phone &  Telegraph  Company,  and  the  Moosehead  Telephone 
Company,  and  for  authority  of  the  last-named  companies  to  sell 
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the  same.  The  value  of  the  franchises  of  the  properties  of  the 
Xorthem  Maine  Telephone  &  Telegraph  Company  agreed  upon 
was  $21,600;  of  the  Moosehead  Telephone  Company,  $27,650; 
and  of  the  New  England  Telephone  &  Telegraph  Company, 
$120,950,  which  values  were  approved  by  the  Commission,  and 
authority  for  the  sale  and  merger  granted.  Authority  also 
granted  to  the  Moosehead  Telephone  &  Telegraph  Company  to 
issue  stock  to  the  par  value  of  $170,200  for  the  purdiase  of  such 
properties. 

Appearances:  M.  B.  Jones,  Esq.,  for  petitioners;  W.  H.  Mon- 
roe for  the  Milo  Telephone  Company  and  the  Brownville  Tele- 
phone Company. 

By  the  Commission:  This  is  a  joint  application  by  the 
Moosehead  Telephone  &  Telegraph  Company,  the  New  England 
Telephone  &  Telegraph  Company,  the  Northern  Maine  Tele- 
phone &  Telegraph  Company,  and  the  Moosehead  Telephone 
Company  for  an  order  of  this  Commission  authorizing  the  first- 
named  corporation  to  purchase  certain  franchises  and  properties 
of  the  last  three  petitioners,  and  for  the  last  three  to  sell  to  the 
first  Amendment  was  subsequently  filed,  based  on  an  error  in 
the  appraisal  of  the  property  to  be  purchased  of  the  New  England 
Telephone  &  Telegraph  Company,  reducing  the  price  to  be  paid 
therefor  to  $120,950,  and  the  total  amount  of  stock  to  be  issued 
by  the  Moosehead  Telephone  &  Telegraph  Company  to  $170,200, 
being  in  each  instance  a  reduction  of  $400. 

On  the  petition  a  public  hearing  was  ordered  to  be  held  at 
the  offices  of  this  Conmiission,  at  Augusta,  on  May  25, 1915.  No- 
tice of  such  hearing  was  proved  to  have  been  given  as  ordered. 
From  the  evidence  adduced  at  the  hearing  it  appeared,  and  we 
find,  that  the  Moosehead  Telephone  &  Telegraph  Company  is  a 
corporation  lately  foimed  under  the  general  law  for  the  purpose 
of  doing  a  general  telephone  business  in  what  is  known  as  the 
"Moosehead  Region."  Its  authorized  capital  stock  is  $250,000. 
The  territory  to  be  served  embraces  that  now  covered  by  the 
Jforthem  Maine  Telephone  &  Telegraph  Company,  the  Moose- 
head Telephone  Company,  and  a  portion  of  that  covered  by  the 
2few  England  Telephone  &;  Telegraph  Company.  This  ter;:itory 
is  fully  described  in  the  petition. 
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The  reason  for  the  formation  of  this  new  company  grew  out 
of  the  necessities  of  the  patrons  of  the  three  existing  companies 
in  this  Moosehead  region,  and  which  necessities  were  not  being 
properly  served  by  such  companies  operating  separately.  Both 
the  Moosehead  and  the  Northern  Maine  are  largely  owned  by 
either  private  individuals,  or  by  corporations  not  exclusively 
engaged  in  the  telephone  business,  with  the  result  that  these  lines, 
originally  built  for  purposes  other  than  serving  the  general  pub- 
lic, were  not  in  the  first  instance  so  built  as  to  be  permanent  in 
character,  or  afford  adequate  and  proper  service  for  the  customers 
who  now  desire  to  use  these  lines. 

The  necessities  for  the  use  of  the  telephone  in  the  Moosehead 
region  have  multiplied  very  rapidly  during  the  last  few  years, 
and  require  facilities  capable  of  giving  prompt  and  adequate 
service.  The  existing  companies  realized  these  necessities,  and, 
in  conference,  concluded  that  the  customers  in  this  region  could 
be  properly  served  only  by  the  formation  of  a  new  corporation, 
which  should  take  over  all  the  properties,  improve  them,  operate 
them  under  new  management,  and  thus  be  able  to  meet  the  de- 
mands of  the  public. 

A  competent  engineer,  who  testified  before  the  Commission, 
went  carefully  over  the  physical  properties  of  the  three  com- 
panies which  are  to  be  united  by  sale  of  such  properties  to  the 
Moosehead  Telephone  &  Telegraph  Company.  He  prepared  and 
presented  to  the  Commission,  in  written  form,  a  detailed  report 
of  all  the  physical  property  to  be  purchased  and  sold,  with  a  value 
based  upon  each  unit  of  such  property  and  an  estimate  of  the 
present  entire  value  of  the  aggregate  of  the  properties  of  each  of 
the  companies  whose  franchises  and  properties  are  to  be  pur- 
chased. These  estimates  and  values  have  been  carefully  gone 
over  by  the  Commission,  and  they  seem  to  be  fair.  In  arriving 
at  the  value  of  the  physical  properties,  the  engineer  determined, 
first,  the  reproduction  cost  of  the  various  units  of  such  prop- 
erties, and  used  the  result  so  obtained  as  one  of  the  elements  for 
determination  of  the  present  value  of  such  properties.  In  the 
case  of  the  New  England  Telephone  &  Telegraph  Company,  its 
plant  and  properties  had  been  kept  up  to  date,  so  that  the  ele- 
ment of  obsolescence  and  inadequacy  did  not  materially  decrease 
P.U.R.1915D. 
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the  present  value  below  the  reproduction  cost.  In  the  cases  of  the 
Northern  Maine  Telephone  &  Telegraph  Company  and  the 
Moosehead  Telephone  Company,  obsolescence  and  inadequacy 
reduced  the  reproduction  cost  about  18  per  cent,  and  this  was 
necessary  on  account  of  the  manner  in  which  the  lines  of  each  of 
these  companies  were  originally  built,  the  failure  to  make  neces- 
sary repairs,  and  the  failure  of  each  company  to  keep  its  plant 
and  equipment  up  to  date,  resulting  in  the  necessity  of  expending 
a  considerable  amount  of  new  money  in  bringing  each  of  these 
plants  to  a  condition  where  proper  service  could  be  given. 

Although  the  authorized  capital  stock  of  the  Moosehead  Tele- 
phone &  Telegraph  Company  is  $250,000,  the  petition  asks 
only  for  the  present  issue  of  $170,200,  which  is  the  exact  amount 
required  to  purchase  the  franchises  and  properties  of  the  other 
three  companies  at  the  value  fixed  by  the  engineer  and  agreed 
to  by  the  three  selling  corporations  at  meetings  properly  called 
and  held.  The  issue  of  the  balance  of  such  capital  stock  is  not 
at  present  asked  for,  but  such  balance  is  to  remain  in  the  treasury 
until  such  time  as  its  sale  becomes  necessary  in  order  to  produce 
money  to  make  improvements,  extensions,  and  additions  to  the 
plant  of  the  purchasing  company. 

The  amount  fixed  as  the  value  of  the  franchises  and  properties 
of  the  Northern  Maine  Telephone  &  Telegraph  Company,  and 
agreed  upon  by  that  company,  is  $21,600 ;  of  the  Moosehead  Tel- 
ephone Company,  $27,650 ;  and  of  the  New  England  Telephone 
&  Telegraph  Company,  $120,950.  These  values,  upon  the  evi- 
dence presented,  are  approved  by  this  Commission. 

It  may  not  be  out  of  place  to  say  a  word  in  regard  to  the 
Milo  Telephone  Company  and  the  Brownville  Telephone  Com- 
pany. Each  of  these  corporations  is  organized  under  the  general 
law,  and  is  doing  business  in  its  respective  territory.  While  the 
franchises  of  the  New  England  Telephone  &  Telegraph  Company 
authorized  it  to  do  business  in  the  same  territory,  it  has  not  done, 
and  is  not  actually  doing,  any  business  in  such  territory,  except 
to  make  connections  at  the  switch  boards  of  the  Milo  and  Brown- 
ville companies  for  toll  business.  The  only  objection  of  these 
two  companies  arose  out  of  an  apprehension  that  the  newly 
formed  company  might  obtain  authority  to  do  business  within  the 
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territory  occupied  by  the  Milo  Telephone  Company  and  the 
Brownville  Telephone  Company.  It  appearing,  however,  that  the 
new  company  does  not  propose  so  to  do,  and  that  in  any  event  it 
would  have  to  comply  with  §§  27  and  28  of  the  Utilities  act  be- 
fore it  could  serve  such  territory,  the  objections  of  the  Milo  and 
Brownville  companies  appear  not  to  be  well  grounded. 

After  hearing  all  the  evidence  presented,  and  maturely  con- 
sidering the  same,  it  appears  to  us  that  the  sale  by  the  New  Eng- 
land Telephone  &  Telegraph  Company,  the  Northern  Maine  Tel- 
ephone &  Telegraph  Company,  and  the  Moosehead  Telephone 
Company,  of  the  franchises  and  properties  described  in  the  pend- 
ing petition,  and  the  purchase  of  the  same  by  the  Moosehead 
Telephone  &  Telegraph  Company,  is  reasonable,  desirable,  and 
necessary  in  the  interests  of  the  public,  and  that  an  order  author- 
izing the  same  ought  to  be  made.  It  further  appears,  and  we  find, 
that  the  capital  stock  of  the  Moosehead  Telephone  &  Telegraph 
Company  to  the  amount  of  $170,200,  is  required  in  good  faith 
for  the  purposes  enumerated  in  §  35,  chapter  129,  Public  Laws 
of  1913,  and  that  the  issue  thereof,  under  the  conditions  herein- 
after imposed,  is  consistent  with  public  policy,  and  it  is — 

ORDERED. 

1.  That  the  petitioner,  the  Moosehead  Telephone  &  Telegraph 
Company,  be  and  hereby  is  authorized  to  issue  of  its  capital 
stock  an  amount  equal  to  the  par  value  of  $170,200,  and  use  the 
same  for  the  purchase  of  the  franchises  and  properties  of  the 
New  England  Telephone  &  Telegraph  Company,  the  Northern 
Maine  Telephone  &  Telegraph  Company,  and  the  Moosehead 
Telephone  Company,  fully  set  forth  and  described  in  the  pend- 
ing petition; 

2.  That  the  New  England  Telephone  &  Telegraph  Company  is 
hereby  authorized  to  sell  to  the  Moosehead  Telephone  &  Tele- 
graph Company  the  properties  and  franchises  described  in  the 
pending  petition,  for  the  sum  of  $120,950,  and  receive  in  pay- 
ment therefor  stock  of  the  Moosehead  Telephone  &  Telegraph 
Company,  at  par,  to  the  same  amount; 

3.  That  the  Northern  Maine  Telephone  &  Telegraph  Company 
is  hereby  authorized  to  sell  to  the  Moosehead  Telephone  &  Tele- 
graph Company  its  franchises  and  properties  described  in  the 
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pending  petition,  for  the  sum  of  $21,600,  and  to  receive  in  pay- 
ment therefor  stock  of  said  Moosehead  Telephone  &  Telegraph 
Company,  at  par,  to  the  amount  of  $21,600 ; 

4.  That  the  Moosehead  Telephone  Company  is  herehy  author- 
ized to  sell  to  the  Moosehead  Telephone  &  Telegraph  Company 
its  franchises  and  properties  described  in  the  pending  petition, 
for  the  simi  of  $27,650,  and  to  receive  in  payment  therefor  stock 
of  the  Moosehead  Telephone  &  Telegraph  Company,  at  par,  to 
the  amount  or  $27,650 ; 

6.  That  the  Moosehead  Telephone  &  Telegraph  Company  is 
hereby  authorized  to  purchase  the  franchises  and  properties  of 
the  New  England  Telephone  &  Telegraph  Company,  the  North- 
em  Maine  Telephone  &  Telegraph  Company,  and  the  Moosehead 
Telephone  Company  described  in  the  pending  petition,  at  the 
values  for  each  set  forth  in  said  petition,  and  to  pay  therefor  the 
amount  so  set  forth  in  stock  of  said  Moosehead  Telephone  &  Tele- 
graph Company,  at  par ; 

6.  That  the  purchase  by  the  Moosehead  Telephone  &  Tele- 
graph Company  of  the  above-named  franchises  and  properties  of 
the  New  England  Telephone  &  Telegraph  Company  shall  be 
subject  to  the  terms  and  provisions  of  certain  leases  now  in 
existence  between  said  New  England  Telephone  &  Telegraph 
Company  and  the  Brownville  Telephone  Company,  the  Lagrange 
&  Medford  Telephone  Company,  and  the  Milo  Telephone  Com- 
pany; 

7.  That  each  of  the  above-named  petitioners  report  to  this 
Commission  in  detail,  supported  by  the  affidavit  of  one  of  its 
principal  officers,  its  doings  hereunder,  within  twenty  days  after 
the  1st  day  of  August,  1915,  and  within  twenty  days  after  the 
first  day  of  each  alternate  month  thereafter,  until  it  shall  cease  to 
have  taken  any  action  hereunder. 

Public  Utilities  Commission  of  Maine,  Benjamin  F.  OleaveSi 
Wm.  B.  Skelton.  Chas.  W.  Mullen. 
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MICHIGAN  RAIIiROAD  COMMISSION. 

IN  EB  DETEOIT  EDISON  COMPANY. 

[D-936.] 

Public  utilities -^  Change  of  corporate  purposes. 

The  application  of  a  New  York  corporation  duly  licensed  to  con* 
duct  manufacturing  and  mercantile  business  in  the  state  of  Michigan 
for  permission  to  become  an  active  public  utility  and  to  carry  on,  in 
the  state  of  Michigan,  the  business  of  generating  and  distributing  elec- 
tricity for  lighting  and  power  purposes,  for  public  and  private  use, 
and  steam  heat  for  public  and  private  use,  was  granted  by  the  Michi- 
gan Commission,  the  corporation  having  applied  to  the  secretary  of 
state  for  authority  to  change  its  corporate  purposes,  and  that  official 
having  required  the  corporation  to  obtain  an  order  from  the  Commis- 
sion authorizing  and  consenting  to  the  proposed  changes. 

[June  2,  1016.] 

AppiiicATiON  by  a  New  York  corporation  duly  licensed  in  the 
state  of  Michigan  to  conduct  a  manufacturing  and  mercantile 
business  to  become  an  active  public  utility ;  granted. 

By  the  Conunission:  Application  having  been  filed  with 
this  Commission  on  the  24th  day  of  May,  a.  d.,  1915,  by  the 
Detroit  Edison  Company,  asking  this  Commission  to  authorize 
and  consent  to  certain  proposed  changes  in  the  corporate  pur- 
poses which  the  Detroit  Edison  Company,  a  New  York  corpora- 
tion, desires  to  exercise  in  the  state  of  Michigan  (which  changes 
in  the  corporate  purposes  of  said  company  are  more  particularly 
set  forth  in  said  application,  and  also  hereafter  in  this  order), 
and  from  said  application,  accompanying  documents,  and  the 
records  and  files  in  the  office  of  this  company,  it  appearing: 

(1)  That  the  Detroit  Edison  Company  is  a  New  York  cor- 
poration duly  incorporated  January  19,  1903,  under  the  laws 
of  the  state  of  New  York  for  a  term  of  one  hundred  years  for 
certain  purposes,  including  the  purposes  which  it  now  desires  to 
exercise  in  the  state  of  Michigan,  as  set  forth  in  this  application 
and  in  this  order  hereafter. 

(2)  That  the  Detroit  Edison  Company  was  duly  licensed  on 
January  29,  1903,  to  carry  on  business  in  the  state  of  Michigan 
for  the  purpose  of  conducting  a  manufacturing  and  mercantile 
business,  with  all  the  rights  and  privileges,  but  subject  to  all 
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the  restrictions,  requirements,  and  liabilities  of  a  corporation 
organized  under  the  provisions  of  act  No.  232  of  the  Public 
Acts  of  1885,  and  for  the  period  of  time  set  forth  in  its  charter 
or  articles  of  association,  not  exceeding  the  period  of  thirty 
years. 

(3)  That  the  Detroit  Edison  Company  has  heretofore  com- 
plied with  the  various  requirements  of  the  laws  of  the  state  of 
Michigan  and  the  office  of  the  secretary  of  state  of  Michigan. 

(4)  That  the  Detroit  Edison  Company  now  wishes  to  become 
an  active  public  utility  in  the  state  of  Michigan,  and  to  carry  on 
therein  the  business  of  generating  and  distributing  electricity 
for  lighting  and  power  purposes,  for  public  and  private  use, 
and  steam  heat  for  public  and  private  use,  as  set  forth  herein. 

(5)  That  the  Detroit  Edison  Company  has  filed  with  the 
secretary  of  state  of  the  state  of  Michigan  its  further  declara- 
tion pursuant  to  the  laws  of  the  state  of  Michigan,  for  the  pur- 
pose of  obtaining  authority  to  carry  on  business  in  the  state 
of  Michigan,  hereinafter  set  forth,  and  that  the  secretary  of  state, 
preliminary  to  permitting  said  company  to  change  the  corporate 
purposes  which  it  desires  to  exercise  in  this  state,  has  required 
said  company  to  obtain  an  order  from  this  Commission,  authoriz- 
ing and  consenting  to  the  proposed  changes  in  the  corporate  pur- 
poses which  the  company  now  wishes  to  exercise  in  this  state. 

Now,  therefore,  by  virtue  of  the  authority  vested  in  us  by  law, 
it  is  ordered: 

(1)  That  this  Commission  authorize  and  consent  to  the  pro- 
posed changes  in  the  corporate  purposes  which  the  Detroit  Edi- 
son Company  desires  to  exercise  in  the  state  of  Michigan,  and 
hereby  signifies  to  the  secretary  of  the  state  of  Michigan,  its 
consent  to  the  exercise  in  Michigan  by  said  company  of  the  fol- 
lowing corporate  purposes  authorized  by  its  charter  or  articles 
of  association,  to  wit : 

"The  manufacture,  production,  generation,  storage,  sale,  dis- 
tribution, and  supply  of  electricity,  hot  water,  steam  and  other 
vapors,  gases  and  liquids,  for  light,  heat,  and  power  for  use  and 
application  for  municipal,  domestic,  scientific,  manufacturing, 
and  any  and  all  other  purposes,  public  and  private,  to  which  the 
Bame  can  be  applied,  to  the  extent  permitted  by  and  subject  to 
the  provisions  of  the  business  corporations  law  of  the  state  of 
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Ifew  York;  the  manufacture,  construction,  and  (so  far  as  may 
be  permitted  by  law)  the  operation  and  maintenance  of  plants, 
buildings,  machinery,  equipments,  pipe  lines,  distributing  sys- 
tems, and  every  accessory  and  convenience  for  conducting  and 
developing  the  manufacture,  production,  use,  distribution,  regu- 
lation, control,  and  application  of  the  foregoing  products,  for  the 
p\irposes  of  light,  heat,  cold,  power,  locomotion,  transportation, 
and  for  all  other  purposes  to  which  the  same 'can  be  applied;  to 
purchase,  lease,  and  otherwise  acquire,  use,  operate,  sell,  license, 
and  otherwise  dispose  of  any  plants,  buildings,  machinery,  equip- 
ments, apparatus,  and  devices  or  processes  for  any  of  said  pur- 
poses or  any  part  thereof;  to  purchase,  lease,  and  otherwise  ac- 
quire, use,  operate,  sell,  let,  license,  and  otherwise  dispose  of  any 
inventions,  patents,  patent  rights,  processes,  business,  good  mil, 
trademarks,  brands,  and  any  and  all  other  property,  rights,  and 
privileges  in  connection  with  any  of  the  purposes  herein  referred 
to;  to  acquire,  by  purchase  or  otherwise,  water  powers,  water 
rights,  and  any  and  all  rights,  powers,  franchises,  and  privileges 
appertaining  thereto ;  to  lease,  buy,  and  otherwise  acquire  lands, 
and  to  construct,  maintain,  improve,  develop,  control,  and  man- 
age waterworks  and  irrigation  works,  and  to  dispose  by  sale  or 
otherwise  and  to  transfer  any  or  all  of  the  same ;  to  acquire,  oper- 
ate, maintain,  and  dispose  of  storage,  transportation,  and  all 
other  facilities  and  conveniences  whatsoever  and  wheresoever  in 
connection  with  any  of  the  purposes  herein  referred  to ;  to  issue 
bonds,  debentures,  or  obligations  of  the  company,  from  time  to 
time,  for  any  of  the  objects  or  purposes  of  the  company,  and  to 
secure  the  same  by  mortgage  or  mortgages  or  deed  or  deeds  of 
trust,  on  any  or  all  of  the  property,  rights,  franchises,  and  in- 
comes of  the  company,  wheresoever  situated,  acquired  and  to  be 
acquired,  and  to  sell  or  otherwise  dispose  of  the  same  in  such 
manner  and  upon  such  terms  as  the  board  of  directors  may  deem 
judicious/' 

(2)  That  a  certified  copy  of  this  order  be  filed  by  the  Detroit 
Edison  Company  with  the  secretary  of  the  state  of  Michigan  for 
such  further  action  by  him  in  the  matter  as  shall  be  according 
to  law. 

(3)  That  the  Detroit  Edison  Company,  by  stat^nent  duly  ver- 
ified, report  to  this  Commission  the  action  taken  by  the  secre- 
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tary  of  state  of  the  state  of  Michigan  with  reference  to  said 
matter  under  the  authority  and  consent  hereby  given  by  this 
Commission  to  said  proposed  change  in  the  corporate  purposes 
which  said  company  desires  to  exercise  iti  the  state  of  Michigan. 
C.  L.  Glasgow,  Commissioner,  0.  S.  Cunningham,  Commis- 
sioner. 


NEBRASKA  STATE  RAHiWAT  COHrMISSION. 

IN  EE  LINCOLN  TRACTION  COMPANY. 
[Application  No.  2406.] 

Street  railway  ^^  ConatructUm -^  Relocation  of  portion  of  line^^Ele^ 
tnents  to  he  considered. 

In  considering  an  application  of  a  etreet  railway  for  authority 
to  relocate  a  portion  of  its  lines,  the  adequacy  and  convenience  of  the 
service  are  to  be  considered  above  the  preservation  or  enhancement  of 
property  values  and  business  conditions  along  the  old  and  proposed 
routes. 

TahioUon-* Street  railtcaye'^CapitaUziUion  of  coat  of  relocation"^ 
Adaptation, 

The  total  actual  cost  of  the  relocation  of  a  portion  of  a  street 
railway,  and  not  merely  the  excess  cost  of  the  new  line  over  and  above 
tiutt  of  the  line  proposed  to  be  abandoned,  is  properly  chargeable  to 
capital  account,  it  appearing  that  the  company  was  not  responsible, 
in  the  first  instance,  for  the  duplication  resulting  from  such  new  con- 
struction,  that  the  old  line  had  not  been  definitely  abandoned  and  re- 
moved, that  the  construction  of  the  new  line  was  occasioned  by  the  ac- 
tion of  the  municipality  in  locating  a  new  high  school,  and  that  the 
accumulated  m.-intenance  and  depreciation  fund  of  the  company  was 
not  sufficient  to  take  care  of  the  expense  of  the  relocation. 

[June  8,  1916.] 

Applioation  by  a  street  railway  company  for  permission  to 
relocate  a  portion  of  its  line  and  to  charge  its  capital  account  with 
flie  cost  of  the  additional  material  and  requisite  labor  incident  to 
the  construction  of  the  new  line ;  granted. 

Appearances:  Hall  &  Bishop  for  applicant;  0.  Petnis  Peter- 
son, City  Attorney,  for  city  of  Lincoln ;  N.  Z.  Snell  and  Super- 
intendent F.  M.  Hunter  for  Board  of  Education;  Sterling  Mutz 
for  himself  and  others. 
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Clarke,  Chairman :  The  school  district  of  the  city  of  Lincoln, 
which  includes  all  of  the  city  of  Lincoln  and  some  additional  out- 
side territory,  has  recently  completed  a  high  school  building 
designed  to  serve  the  entire  district,  and  located  at  Twenty- 
second  and  J  streets.  There  is  no  direct  line  of  street  railway 
reaching  the  said  high  school  which  will  reasonably  accommodate 
the  large  number  of  pupils  who  will  attend  that  school. 

At  the  solicitation  of  the  school  board  and  others  that  it  con- 
struct and  operate  a  line  of  railway  to  acconmiodate  the  high 
school  students  and  other  patrons  who  will  avail  themselves  of 
its  facilities  as  a  civic  center,  the  petitioner  herein  has  obtained 
by  a  large  majority,  at  a  public  election,  a  franchise  to  construct 
a  track  from  Eighteenth  and  K  streets  eastward  to  Twenty-first 
street,  south  on  Twentjj^-first  street  to  J  street,  thence  east  on  J 
street  to  Twenty-sixth  street,  to  join  there  with  its  present  Ran- 
dolph street  line,  and  also  to  build  around  the  block  between 
Twenty-first  and  Twenty-second  streets  at  J  street  to  serve  as  a 
loop  and  switch,  to  accommodate  the  extra  and  special  cars  or 
trains  calculated  to  serve  the  student  patrons  at  the  special  hours 
of  leaving  and  coming  to  school. 

The  petitioner  has,  in  operation  a  line  of  street  car  service  over 
its  track  commencing  at  Eighteenth  and  N  streets,  thence  east 
on  N  street  to  Twenty-sixth  street,  thence  south  on  Twenty-sixth 
street  to  J  street,  which  forms  a  part  of  the  so-called  Randolph 
street  line  of  track  and  service.  All  of  said  N  street  service  is 
located  within  one  block  of  petitioner's  main  lines  on  O  street, 
where  the  service  has  a  frequency  of  approximately  two  and  one- 
half  minutes. 

Petitioner  prayed  for  an  order  authorizing  it  to  abandon, 
remove,  and  discontinue  the  cars  and  line  of  service  now  existing 
on  N"  street  from  Eighteenth  street  to  Twenty-sixth  street,  thence 
south  on  Twenty-sixth  street  to  J  street,  and  that  said  cars  and 
line  of  service  may  be  transferred  and  rerouted  upon  the  pro 
posed  line  from  Eighteenth  and  N"  streets  south  on  Eighteenth 
street  to  K  street,  thence  east  on  K  street  to  Twenty-first  street, 
thence  south  on  Twenty-first  street  to  J  street,  thence  east  on 
J  street  to  Twenty-sixth  street,  there  connecting  with  and  con- 
tinuing the  present  Randolph  street  line  east  to  its  present  ter- 
minus, and  in  connection  therewith  to  operate  said  lines  of 
service  on  the  loop  at  Twenty-first  and  Twenty-second  streets 
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above  described,  in  such  way  that  the  service  shall  not  be  inter- 
rupted during  the  period  of  reconstruction  of  the  high  school 
portion  of  the  Kandolph  street  line. 

Petitioner  further  prayed  that  it  be  authorized  to  cancel  the 
present  school-ticket  rate  of  ten  fares  for  a  quarter,  and  estab- 
lish in  lieu  thereof  the  regular  fares  of  .5  cents,  or  six  fares 
for  a  quarter,  and  that  it  be  authorized  to  charge  to  capital  ac- 
count the  cost  of  additional  material  and  requisite  labor  incident 
to  the  construction  of  the  new  line. 

At  the  hearing,  petitioner  withdrew,  without  prejudice,  that 
portion  of  its  application  relating  to  the  cancelation  of  the  school- 
ticket  rate  of  ten  fares  for  a  quarter. 

In  addition  thereto  it  agreed  that,  under  the  new  routing, 
transfers  will  be  given  and  accepted  at  the  down-town  transfer 
points,  subject  to  a  trial,  and,  if  this  is  found  unsatisfactory, 
reasonable  service  will  be  given  from  O  street  at  Twenty-fifth 
and  0  streets,  via  Twenty-sixth  and  N  streets,  and  on  Twenty- 
sixth  street  to  J  street  and  thence  to  the  high  school  building. 

There  are  but  two  questions  for  the  Commission  to  determine: 

First.  Shall  the  petitioner  be  authorized  to  discontinue  its 
present  service  on  its  Eandolph  street  line  from  Eighteenth  and 
N  east  on  N"  street  to  Twenty-sixth,  thence  south  on  Twenty-sixth 
to  J  street,  and  reroute  the  same  via  the  proposed  new  line  i 

Second.  What  portion  of  the  cost  of  the  new  line  may  be 
charged  to  capital  account,  and  the  applicant  be  authorized  to 
issue  and  sell  its  securities  in  payment  therefor  ? 

The  petitioner  is  at  present  operating  its  main  lines  with  two 
and  one-half  minutes  frequency  of  service  on  O  street  and  one 
block  south  thereof  on  N  street  the  Eandolph  line,  and  four 
blocks  south  of  the  latter  on  G  street  between  Eighteenth  street 
and  Twenty-second  street,  its  South  Eighteenth  street  line. 

Ifo  one  argued  nor  contended  that  the  existing  car  lines  would 
conveniently  or  adequately  serve  or  accommodate  the  large 
number  of  petitioner's  patrons  requiring  its  service  to  and  from 
the  said  high  school. 

So  far  as  the  record  discloses  (and  irrespective  of  the  record, 
the  Commission  from  its  intimate  knowledge  of  the  situation  so 
regards  it),  the  new  line  proposed  by  petitioner  is  the  only  prac- 
tical solution  of  furnishing  adequate  service  to  the  new  high 
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school,  taking  into  consideration  the  existing  lines  of  the  peti- 
tioner, the  traffic  and  territory  to  be  served,  and  the  net  income 
derived  by  petitioner  from  its  railway  operation. 

Such  being  the  case,  could  the  petitioner  reasonably  be  re- 
quired to  construct  and  furnish  service  over  the  proposed  line 
in  addition  to  its  present  service,  or  should  it  be  permitted  to  dis- 
continue the  said  portion  of  its  Eandolph  line  and  reroute  the 
same  on  the  new  line  ? 

It  is  doubtful  if  the  construction  of  the  new  line  will  increase 
the  income  of  petitioner  or  develop  any  new  or  additional  traffic. 
It  is  certain  that  such  increase,  if  any,  would  be  nominal,  and 
would  fall  far  short  of  paying  the  cost  of  the  service.  On  the 
contrary,  petitioner's  officers  submitted  evidence  which,  while  not 
conclusive,  tended  to  show  that  even  if  permitted  to  reroute  the 
Randolph  cars  as  requested,  the  additional  costs  occasioned  by 
special  service  alleged  to  be  necessary  would  moare  than  counter- 
balance any  increased  revenue. 

The  Conmiission  is  sufficiently  advised  of  the  income  and 
expenses  of  petitioner  incident  to  its  railway  operations  to  know 
that,  under  its  present  schedule  of  'rates,  petitioner  could  not,  in 
justice  to  itself  and  the  public  as  a  whole,  be  expected  or  required 
to  operate  the  new  line  as  an  additional  service,  particularly  if 
the  patrons  of  the  present  Randolph  line  are  reasonably  served 
under^the  proposed  changes. 

An  examination  of  the  plat  showing  the  lines  and  territory 
affected  discloses  the  fact  that  under  the  proposed  plan  but  few 
if  any  patrons  will  be  more  than  three  blocks  from  a  car  line,  and 
excluding  the  patrons  on  that  portion  of  N  street,  between  Eigh- 
teenth and  Twenty-sixth  streets  who  are  served  by  the  said  O 
street  lines  and  the  school  patrons,  it  is  the  opinion  of  the  Com- 
mission that  the  change  in  route  will  convenience  a  greater  num- 
ber than  those  who  may  be  inconvenienced. 

Some  objection  was  made  to  the  proposed  rerouting,  on  the 
ground  that  citizens  had  invested  and  located  their  places  of 
business  or  homes  with  reference  to  the  present  service. 

The  Public  Utilities  Commission  for  the  second  district  of 
New  York,  in  the  case  of  Schoellkopf  of  Holding  Co.  v.  Interna- 
tional R.  Co.  (case  No.  2578),  has  said: 

"In  the  settlement  of  these  questions,  the  right  of  the  public 
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to  have  adequate,  convenient,  and  proper  service  upon  the 
"street  car  lines  of  the  respondent,  is  paramount  to  all  other  con- 
siderations; there  is  no  duty  imposed  upon  either  the  railway 
company  or  this  Commission  to  so  route  the  cars  of  the  company 
that  the  property  values  and  business  conditions  along  such 
routes  will  be  preserved  or  enhanced ;  such  considerations  have  no 
place  in  the  decision  which  should  be  arrived  at  in  this  case,  ex- 
cept as  they  bear  directly  upon  the  convenience  and  necessity  of 
the  traveling  public;  and  even  such  convenience  and  necessity 
must  be  controlled  in  large  measure  by  the  ability  and  facilities 
of  the  railway  company  to  satisfy  the  same.     .     .     • 

"When  it  appears  that  the  cars  of  a  street  railway  company 
are  carrying  substantially  all  of  those  who  would  avail  themselves 
of  transportation  over  its  lines  in  a  certain  territory,  no  matter 
what  changes  are  made  in  the  routes,  and  it  also  appears  that 
there  would  be  no  substantial  increase  in  income,  the  Commission 
should  hesitate  in  making  an  order  for  a  new  line  of  railroad,  or 
the  increase  in  the  number  of  cars  then  in  use,  which  would  add 
considerably  to  the  operating  expenses  of  the  company;  for  it  is 
equally  the  duty  of  the  Commission  to  conserve  the  interests  of 
the  railway  company  while  satisfying  the  demands  of  the  travel- 
ing public." 

The  Commission  is  of  the  opinion  that  application  to  discon- 
tinue the  service  on  the  Randolph  line  between  Eighteenth  and 
N  streets  and  Twenty-sixth  and  J  streets  via  Twenty-sixth  and  N 
streets,  and  the  rerouting  of  same,  via  the  proposed  line,  is 
reasonable  and  should  be  granted. 

On  the  question  of  charging  the  cost  of  the  construction  of  the 
new  line  to  capital  account,  it  is  contended  by  the  petitioner  that 
such  a  charge  is  just,  inasmuch  as  the  construction  thereof  is 
occasioned  by  reason  of  no  acts  of  its  own,  but  by  reason  of  the 
location  of  the  said  high  school  by  the  public  and  the  demand  of 
the  public  for  the  said  service,  and  that  there  would  be  no  occasion 
for  said  new  line  and  service,  nor  could  any  reasonable  demand 
for  the  same  be  maintained  except  for  the  location  of  the  high 
school  Petitioner  proposes  in  the  event  it  is  permitted  to  remove 
any  portion  of  its  N"  street  track  to  use  the  same  in  the  construc- 
tion of  the  new  line,  and  that  only  the  actual  expenditures  made 
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in  removing  the  N  street  tracks  and  constructing  the  n«rw  line 
shall  be  so  charged. 

Inasmuch  as  the  question  of  the  removal  of  the  N  street  tracks 
was  not  submitted  to  the  Commission  at  this  time,  but  remains 
subject  to  future  action  by  either  the  city  authorities  or  the  Com- 
mission, no  definite  findings  can  be  made.  At  the  proper  time 
after  investigation  and  hearing,  final  disposition  of  the  question 
will  be  made  in  a  supplemental  order. 

Petitioner  submits  that  its  action  in  the  premises  is  involun- 
tary, and  it  cannot  reasonably  be  expected  to  proceed  with  the 
construction  of  the  new  line  unless  it  be  permitted  to  charge  its 
actual  cost  to  capital  account;  that  the  only  resources  available 
for  the  payment  of  the  cost  thereof  is  by  the  sale  of  its  securities, 
and  that  it  must  be  given  an  affirmative  ruling  in  this  regard 
before  it  can  and  will  proceed- 

It  is  contended,  on  the  other  hand,  that  that  portion  of  the 
Kandolph  line  on  K  street  proposed  to  be  abandoned,  is  unneces- 
sary duplication,  and  that  capital  account  should  be  charged  at 
this  time  only  with  the  excess  cost  of  the  new  line  over  and  above 
that  of  the  abandoned  line. 

In  the  minds  of  the  Commission  there  are  four  reasons  why 
this  contention  should  not  obtain  at  this  time : 

First.  The  petitioner  herein  is  not,  in  the  first  instance,  re- 
sponsible for  the  duplication.  The  line  in  question  was  built  by 
a  competing  company,  which  entered  the  transportation  field  in 
Lincoln  long  after  the  petitioner  had  constructed  and  operated 
its  O  street  lines.  The  city  was  a  party  to  the  proposition  in 
that  it  granted  the  franchise  to  the  competing  company.  The 
•competing  company  in  the  construction  of  the  line  in  question, 
which  served  as  a  trunk  not  only  to  the  Randolph  street  line  but 
the  East  S,  Vine  street,  and  North  Twenty-fifth  street  lines,  and 
the  business  portion  of  the  city,  exercised  reasonably  sound  busi- 
ness judgment.  The  subsequent  merging  and  consolidation  of 
the  two  companies  with  the  resulting  application  of  a  virtually 
universal  transfer  system  was  of  great  benefit  to  the  city.  Can 
it,  in  justice  or  equity,  demand  and  receive  all  the  benefits  of  such 
•consolidation  and  bear  none  of  the  burdens  ?    We  think  not. 

Second.  The  line  in  question  has  not  been  definitely  aban- 
doned and  removed. 
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Third.  The  construction  of  the  new  line  is  occasioned  by  the 
action  of  the  city  in  locating  the  new  high  school,  and  through 
no  act  of  the  petitioner.  The  element  of  adaptation  in  property 
investment  cost  is  here  presented  in  striking  form. 

Fourth.  The  accumulated  maintenance  and  depreciation  fund 
resulting  from  the  railway  operations  of  petitioner  is  sufficient 
only  to  provide  for  the  current  and  deferred  maintenance  or  de- 
preciation of  the  railway  property  as  it  may  accrue  from  oper- 
ation, and  is  not  calculated  to  take  care  of  an  unusual  item  of 
this  character  and  amount. 

The  payment  of  the  cost  of  the  new  line  out  of  this  fund,  in 
an  amount  equal  to  the  cost  of  the  abandoned  line,  would  so 
deplete  the  same  as  to  prevent  the  maintenance,  to  say  nothing 
of  improving  the  present  condition  of  its  existing  track  and  equip- 
ment. 

Had  the  company  been  permitted  to  charge  the  customary  5- 
cent  fare,  and  by  reason  thereof  been  able  to  accumulate  a  larger 
maintenance  and  depreciation  fund  than  that  necessary  to  meet 
the  usual  depreciation  resulting  from  wear  and  tear,  or,  failing 
that,  was  earning  an  excessive  return  on  the  value  of  the  property, 
there  would  be  good  grounds  to  sustain  such  a  contention.  No 
such  condition  does  or  has  existed. 

We  are  of  the  opinion,  therefore,  and  so  find,  that  petitioner  in 
the  event  that  it  constructs  the  new  line  under  discussion  should 
be  authorized,  upon  satisfactory  proof  being  made  to  this  Com- 
mission, to  charge  the  actual  cost  thereof  to  capital  account. 

In  the  event  that  the  petitioner  shall  remove  the  N  street 
track,  the  petitioner  will  be  required  to  account  for  the  same  in 
the  following  manner : 

1st.  The  cost  of  removing  same  shall  be  charged  to  depreciation 
account. 

2d.  The  present  value  of  the  material  so  removed  or  salvaged 
shall  be  charged  to  the  ''store"  account  and  credited  to  the 
^'plant"  account. 

3d.  An  amount  equal  to  the  property  investment  charges  on 
said  line  as  now  shown  in  the  petitioner's  books,  less  the  salvage, 
shall  be  set  up  on  a  special  suspense  account,  entitled  "Abandon- 
ment of  ISr  Street  Line." 

4th.  As  soon  as  the  condition  of  petitioner's  depreciation  or 
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surplus  accounts  resulting  from  railway  operations  will  permit, 
the  petitioner  is  required  to  charge  to  its  depreciation  or  surplus 
accounts  the  amount  set  up  in  the  said  ^^N''  street  abandonment 
account. 

Note. — ^A  formal  order  in  accordance  with  the  above  opinion 
was  entered. 


NEVADA  RAIMIOAD  OOMMISSION. 

EAILROAD  COMMISSION  OF  NEVADA 

V. 

BELL  TELEPHONE  COMPANY  OF  NEVADA. 
[Case  260.] 

Bates^ReasonahleneM  — Excessive  charge  for  particular  service  ^^ 
Small  return  as  a  whole. 

The  fact  that  a  public  seryioe  corporation  is  earning  but  a  small 
net  return  in  the  aggregate  will  not  justify  an  ezcessive  charge  for  a 
particular  serrice. 
Bates^Beasonahleness  — Elements  to  he  considered. 

The  Commission,  in  deciding  whether  or  not  a  rate  is  reason- 
able, cannot  be  influenced  by  any  consideration  of  the  precedent  which 
may  or  may  not  be  established  by  its  order. 
Bates  ^Telephone  ^Extension  service^  Cost  of  the  service. 

The  fact  that  in  one  year  a  telephone  company  would  at  the  pro- 
posed rates  for  extension  service  receive  in  charges  about  70  per  cent 
of  the  additional  expense  incident  to  such  service  has  some  bearing 
upon  the  question  whether  the  proposed  rate  would  be  a  reasonable 
rate. 
Bates '^  Telephone '^  Extension  service  ^^  Factors  to  he  considered. 

That  telephone  extension  service  is  a  detriment  to  the  general 
service,  is  no  ground  for  charging  an  imreasonable  rate  for  such  serv- 
ice, where  the  company  itself  has  voluntarily  established  the  policy  of 
putting  in  extensions. 
Bates '^  Telephone '^  Extension  service  ^  Rates  fixed. 

The  rate  for  extension  telephone  service  with  a  bell  was  fixed  at 
65  cents  per  month,  and  for  all  extensions  without  a  bell  the  rate  of 
50  cents  per  month  was  prescribed. 

[June  5,  1915.] 

Eeheakinq  on  tte  application  of  the  defendant  telephone  com- 
pany, on  an  order  handed  down  March  24,  1914,  fixing  the  rate 
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for  extension  telephone  service  at  50  cents  per  month  for  both 
residence  and  business  telephones.  Order  modified  by  increas- 
ing the  rate  to  65  cents  per  month  for  extension  telephones  with 
bells. 

Bartine,  Chief  Commissioner :  The  original  order  in  this  case 
provided  that  in  lieu  of  the  then  existing  charges  for  extensions 
of  telephone  service,  the  respondent  company  should  charge  no 
more  than  50  cents  per  month  for  each  extension  within  the  same 
building  or  apartment  The  charges  in  effect  at  the  time  such 
order  was  made  ranged  from  50  cents  in  residences  to  $1  in  busi- 
ness houses. 

The  respondent  company,  being  dissatisfied  with  the  order  as 
made,  asked  for  a  rehearing,  which  was  granted. 

It  is  evident  that  the  respondent  company  attaches  great  im- 
portance to  this  case,  for  it  was  very  strongly  represented  at  the 
hearing  and  made  a  most  elaborate  showing. 

In  his  opening  statement,  counsel  for  the  respondent  company 
declared  that  it  was  not  being  treated  as  a  general  rate  case,  the 
objection  being  simply  to  the  reduced  rates  for  extension  service ; 
but  at  the  same  time  he  claimed  that  the  aggregate  net  earnings 
of  the  company  within  the  state  of  Nevada  were  so  small  that  the 
company  could  not  consider,  without  strong  objection,  any  reduc- 
tion in  the  rate  for  special  service  which  would  cut  seriously  into 
the  earnings.  The  case  as  made  was  about  as  thorough  and  ex- 
haustive as  if  the  entire  schedule  of  rates  had  been  under  fire. 
At  one  stage  of  the  hearing,  counsel  stated  that  the  company  did 
not  object  so  much  to  the  amount  that  would  be  directly  lost  by 
the  reduction,  as  it  did  to  the  precedent  which  would  be  estab- 
lished. 

With  respect  to  these  two  points,  it  is  proper  to  observe,  first, 
that  the  fact,  if  it  be  a  fact,  that  a  public  service  corporation  is 
earning  but  small  net  returns  in  the  aggregate,  will  not  justify 
an  excessive  charge  for  a  particular  service ;  and,  second,  that  in 
deciding  this  matter  the  Commission  can  only  consider  whether 
the  rate  is  reasonable,  and  cannot  be  influenced  by  any  considera- 
tion of  the  precedent  which  may  or  may  not  be  established.  The 
Commission  is  dealing  now  with  this  specific  case,  and  every 
case  depends  upon  its  own  facts  and  circumstances.  If  the  mat- 
ter of  alleged  precedent  were  to  be  considered,  it  would  be  diffi- 
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cult  to  determine  how  much  weight  should  be  given  to  it.  It 
does  not  follow  that  in  some  other  case,  where  the  conditions  were 
widely  different,  the  same  rate  would  be  prescribed  by  the  Com- 
mission as  has  been  named  with  respect  to  this  one. 

Counsel  for  the  respondent  laid  considerable  stress  upon  the 
statement  contained  in  the  former  opinion  that  the  situation  or 
condition  of  the  company  should  be  considered  as  a  whole,  and 
that  the  merits  of  the  matter  under  review  could  not  be  deter- 
mined solely  upon  the  basis  of  the  particular  expense  connected 
with  the  extension  service.  That  view,  as  expressed  in  the  for- 
mer opinion,  is  adhered  to,  but  it  is  not  to  be  considered  as  mean- 
ing that  an  excessive  charge  can  be  made  for  a  special  service 
merely  because  the  business  as  a  whole  may  yield  but  meager 
profit.  The  principle  is  well  settled  that  no  excessive  charge 
can  be  justified  upon  the  ground  that  aggregate  earnings  are 
smalL  The  earnings  and  expenses  of  a  public  utility  are  not  the 
only  things  to  be  considered.  Regard  must  be  had  for  every- 
thing that  is  recognized  by  courts  and  Commissions  in  the  de- 
termination of  the  reasonableness  of  rates  and  charges. 

The  evidence  introduced  on  behalf  of  the  respondent  company 
tended  to  show  that  the  total  value  of  the  plant  new  was  $340,- 
068.52,  and  that  upon  this  valuation  the  company  was  realizing 
no  profit  in  the  state  of  Nevada.  It  appeared,  further,  that  the 
extension  service  of  the  company  was  confined  mainly  to  the  citiea 
of  Eeno  and  Sparks,  and  that  outside  of  those  cities  the  number 
of  local  extensions  was  negligible.  The  evidence  further  tended 
to  show  that  the  value  of  the  property  used  in  serving  the  people 
of  Eeno  and  Sparks  was  about  $155,000.  That  upon  this  portion, 
of  the  service  the  gross  revenues  were  $62,801,  and  the  total  ex- 
penses $57,562,  leaving  a  net  of  $5,239,  or  about  3A  per  cent. 

It  is  to  be  noted  though,  in  this  connection,  that  the  company 
has  carried  into  the  expense  account  7.78  per  cent  for  deprecia- 
tion. I  have  always  felt  that  the  policy  of  allowing  a  percentage 
for  the  depreciation  of  a  public  utility  plant  has  been  carried 
too  far  by  courts  and  Commissions,  although  the  conclusion 
reached  in  this  opinion  will  be  in  nowise  dependent  upon  that 
feeling.  What  I  say  herein  is  simply  an  expression  of  my  own 
ideas,  and  I  have  no  desire  to  attempt  to  bind  my  associates  in 

any  way.  It  seems  to  me  that  in  a  case  where  a  plant  is  main- 
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taincd  at  full  standard  efficiency  out  of  the  current  revenues,  no 
addition  should  be  made  to  the  expense  account  on  the  score  of 
depreciation,  except  in  cases  where  the  conditions  under  which 
the  plant  is  operating  may  he  fairly  considered  as  temporary  in 
diaracter;  for  example,  one  where  the  plant  is  operating  in  a 
mining  camp,  or  a  lumber  town,  which,  in  the  not  distant  future, 
may  be  practically  out  of  business,  thus  leaving  the  plant  of 
little  or  no  value  except  as  "junk,"  to  use  an  expression  ordi- 
narily employed  by  utility  men  themselves.  But  the  permanency 
of  Eeno  and  Sparks  is  about  as  well  assured  as  that  of  any  other 
two  cities  in  the  United  States.  There  is  nothing  to  indicate 
that  either  of  them  will  ever  be  smaller  than  it  is  at  the  present 
time,  or  furnish  a  smaller  business  to  the  respondent  company. 
On  the  contrary,  everything  connected  with  their  business  life  is 
suggestive  of  substantial  future  growth.  Hence,  the  reason  which 
has  been  given  by  representatives  of  other  utilities  in  hearings 
before  this  Commission  and  elsewhere,  that  a  heavy  percentage 
should  be  allowed  for  depreciation,  even  though  the  plant  were 
maintained  at  full  standard  efficiency,  appears  to  have  very  little 
application  to  this  case.  A  simple  illustration,  it  seems  to  me, 
wiU  show  the  unsoundness  of  the  policy  of  allowing  a  large  arbi- 
trary percentage  for  depreciation  in  a  case  like  the  present  one, 
where  the  business  is  almost  of  a  certain  permanence  and  in- 
crease, and  where  the  plant  is  maintained  at  high  standard  out 
of  current  earnings. 

Suppose  that,  after  taking  operating  expenses  from  gross  earn- 
ings, a  utility  is  left  with  a  net  return  of  10  per  cent  upon  the 
fair  value  of  the  plant.  Now,  assuming  the  business  to  be  perma- 
nent, it  will  scarcely  be  denied  that  10  per  cent  is  a  fair  return 
upon  a  large  investment.  But,  let  us  further  assume  that  the 
company  has  carried  into  its  expense  account  10  per  cent  addi- 
tional for  depreciation,  and  that  after  this  is  done  the  rates  and 
charges  are  still  productive  of  a  net  return  of  10  per  cent.  Ob- 
viously, the  net  profits  of  the  company  in  such  case  are  20  per 
cent.  The  10  per  cent  set  apart  as  a  depreciation  fund  will  abso- 
lutely reproduce  the  property  at  the  end  of  ten  years ;  meanwhile, 
the  net  earnings  have  gone  on  at  the  rate  of  10  per  cent  per  annum 
upon  the  value  of  the  property.     At  the  end  of  ten  years  we 

begin  with  a  new  condition.  The  company  has  got  all  of  the 
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investment  back,  and  it  is  now  proceeding  to  earn  10  per  cent 
upon  a  plant  which  has  actually  cost  it  nothing;  that  is  to  say, 
for  which  the  patrons  of  the  company  have  paid.  I  give  this 
illustration  merely  for  the  purpose  of  suggesting  the  unwisdom 
and  injustice  of  carrying  the  idea  of  a  depreciation  fund  too  far. 
It  seems  to  me  that  under  the  conditions  existing  in  the  cities 
of  Keno  and  Sparks  7.78  per  cent  on  depreciation  account  is 
excessive.  The  testimony  of  respondent  showed  that  in  a  ma- 
terial sense,  after  many  years  of  service,  the  property  was  not 
depreciated  more  than  10  per  cent,  if  any,  and  that  from  a  stand- 
point of  service  efficiency,  there  was  no  depreciation  at  all,  but 
rather  the  reverse,  because  the  plant  was  "tuned  up,''  as  the  wit- 
ness expressed  it  In  the  case  of  water  companies,  frequently  no 
more  than  2  or  2^  per  cent  is  allowed  for  depreciation.  If  we 
assume  3  per  cent  to  be  fair  in  this  case,  and  it  seems  to  me  that 
it  is  sufficient  to  cover  every  contingency  likely  to  arise,  it  would 
leave  4.87  per  cent  to  be  added  to  the  net  income  of  the  company, 
making  it  more  than  8  per  cent  upon  the  Reno  and  Sparks  busi- 
ness. Upon  this  basis  it  does  not  seem  to  me  that  the  earnings 
upon  the  portion  of  the  plant  used  in  the  service  of  Reno  and 
Sparks  are  very  greatly  inadequate,  if  there  be  any  inadequacy 
at  all.  But  this  is  really  not  material  to  the  issue  in  the  case. 
It  is  referred  to  merely  because  the  representatives  of  the  re- 
spondent seemed  to  attach  so  much  importance  to  it. 

With  regard  to  the  total  value  of  the  plant  in  Nevada  and  the 
earnings  thereon,  I  may  say  that  these  are  matters  with  which 
we  havie  practically  no  concern  at  the  present  time,  as  we  are 
dealing  solely  with  the  extension  service,  which  is  only  a  small 
part  of  the  company's  business.  As  already  stated,  every  ele- 
ment entering  into  the  operations  of  a  company  should  receive 
due  consideration  in  the  adjustment  of  rates.  Therefore,  while 
it  would  not  be  fair  to  take  as  the  one  sole  factor  the  cost  of 
installing  a  telephone  extension  and  comparing  it  with  the  charge^ 
nevertheless  it  is  an  element  which  should  properly  be  given  some 
weight.  Representatives  of  the  company  itself  strongly  urge  the 
cost  of  instaUlation  as  a  matter  to  be  considered.  Upon  this  point 
respondent's  testimony  tended  to  show  that  the  average  cost  of 
installing  aj^  extension  was  $8.56.     At  the  rate  of  a  dollar  a 

month  the  nost  of  installing  the  extension  would  be  paid  for  in 
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about  eight  and  one-half  months.  Fifty  cents  a  month  for  such 
service  would  be  $6  per  annum.  It  therefore  appears  that  if  we 
were  to  consider  that  element  alone,  the  company  would,  in  a 
single  year,  at  the  50  cent  rate,  collect  in  charges  70  per  cent  of 
the  cost  of  installing  the  extension.  Clearly,  though,  as  inti- 
mated in  the  former  opinion,  this  would  not  be  a  fair  way  of 
determining  the  actual  value  of  the  service,  because  in  order  to 
make  that  service  effective  the  entire  plant  and  the  entire  force 
of  the  company  are  used  to  a  greater  or  less  extent.  Still,  when  it 
is  considered  that  in  the  brief  period  of  one  year  the  company 
would  receive  in  charges  about  70  per  cent  of  the  additional 
expense  incident  to  the  extension  service,  it  certainly  has  a  bear- 
ing upon  the  question  of  whether  50  cents  per  month  would 
be  a  reasonable  rate.  . 

Counsel  for  the  respondent  company  also  strongly  urged  that 
the  extension  service  is  detrimental  to  the  service  as  a  whole. 
The  logic  of  this  contention  is  not  apparent.  The  company  has 
itself  voluntarily  established  the  policy  of  putting  in  extensions. 
If  they  are  detrimental  to  the  service  it  is  the  patrons  who  have 
cause  for  complaint,  and  not  the  company.  It  does  not,  in  any 
manner,  remove  the  detriment  for  the  company  to  charge  a  higher 
rate  for  the  extension.  The  contention  though  is  made  that  the 
higher  rate  charged  tends  to  discourage  the  installation  of  exten- 
sions and  reduce  their  number.  This  proposition  seems  quite  as 
illogical  as  the  one  just  referred  to.  It  is  a  purely  arbitrary 
assumption  upon  the  part  of  the  company  that  the  $1  rate  is 
right ;  that  it  is  not  only  fair  to  the  person  using  the  extension, 
but  that  it  is  just  the  rate  necessary  to  hold  the  number  of  exten- 
sions down  to  a  proper  limit. 

Evidence  was  also  introduced  by  the  respondent  tending  to 
show  that  the  extension  service  greatly  increases  the  number  of 
calls.  This  may  be  conceded.  The  natural  result  of  putting 
in  an  extension  is  to  increase  the  number  of  calls.  If  it  did  not, 
it  is  hard  to  see  where  the  patron  would  derive  very  much  benefit 
from  the  extension.  It  was  not  shown,  however,  with  any  degree 
of  clearness,  how  much  the  increase  in  the  number  of  calls 
added  to  the  expense  account  of  the  company.  On  its  face  it  looks 
as  if  it  probably  entails  more  work  upon  the  operatives,  keeps 
them  somewhat  busier,  but  it  was  not  made  to  appear  that  the 
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installation  of  extensions  had  obliged  the  company  to  add  to  its 
operating  force.  Even  if  it  did,  some  additional  expense  must 
be  looked  for  when  an  additional  service  is  rendered  and  more 
revenue  collected. 

The  conclusion  reached  in  the  former  opinion,  that  the  $1 
rate  was  excessive,  has  not  been  changed  by  the  elaborate  show- 
ing made  on  behalf  of  the  respondent  But  it  does  appear  upon 
further  consideration  that  service  with  a  bell  is  worth  more  to  a 
patron  than  service  without,  a  beU;  besides  which,  it  costs  the 
respondent  something  to  put  in  the  belL  It  is  deemed  proper, 
therefore,  that  the  rate  of  an  extension  with  a  beU  should  be  fixed 
at  66  cents,  while  for  aU  extensions  without  bell  the  60  cent  rate, 
as  prescribed  in  the  former  order,  should  stand.  The  order  here- 
tofore made  should  be  modified  in  conformity  with  these  views, 
and  made  effective  from  July  1,  1915. 


NEW  HAMPSHIHS:  PUBIilC  SERVICE  COMMISSION. 

IN  BE  CITIZENS  TELEPHONE  COMPANY. 

[D-233.] 

Monopoly  and  competition  ^^  Telephones  ^^EnJtry  into  field  already 
occupied, 

A  telephone  company  wiU  not  be  permitted  to  extend  its  line 
into  a  town  already  occupied  by  another  company  as  to  whose  rates 
and  service  no  complaint  is  made,  where  the  predominating  sentiment 
of  the  town  is  against  the  admission  of  a  competing  company,  and  the 
desire  for  the  extension  is  entertained  principally  by  subscribers  of  the 
applicant  company  who  wish  to  extend  the  area  within  which  they  may 
hold  telephonic  commimication. 

[June  8,  1915.] 

Petition  by  the  Citizens  Telephone  Company  for  authority 
to  extend  its  lines  into  a  field  already  occupied ;  denied. 

Appearances:  Shannon  &  Tilton  for  the  petitioner;  Matt  B. 
Jones  and  Martin  &  Howe  for  protesting  companies. 

By  the  Commission:  The  petitioner's  principal  office  is  in  the 
city  of  Laconia,  but  it  does  business  also  in  the  towns  of  Bristol^ 
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Canterbury,  Franklin,  Gilford,  Hill,  Laconia,  Meredith,  Ne^ 
Hampton,  Sanbomton,  Tilton,  and  Belmont.  The  petition  asks 
for  authority  to  extend  lines  from  Belmont  into  the  towns  of 
Gilmanton  and  Loudon. 

The  Canterbury  &  Boscawen  Telephone  Company,  doing  busi- 
ness in  Loudon,  and  the  New  England  Telephone  &  Telegraph 
Company  and  the  Winnipesaukee  Telephone  Company,  doing 
business  in  Gilmanton,  appear  in  opposition  to  the  granting  of 
the  petition.  The  Union  Telephone  Company  also  does  business 
in  Gilmanton,  but  in  a  part  of  the  town  not  proposed  to  be  im- 
mediately entered  by  the  petitioner.  The  Union  company  has 
<»nnection  with  the  New  England  and  Winnipesaukee  companies, 
and  does  not  compete  with  them.  Said  company  has  not  entered 
any  appearance  in  these  proceedings.  The  local  business  in  Bel- 
mont is  divided  between  the  Winnipesaukee  company  and  the 
petitioner,  the  Winnipesaukee  company  having  fifteen  subscribers 
in  Belmont  village,  and  the  petitioner  ninety-one.  In  Gilmanton 
the  Winnipesaukee  company  has  one  hundred  and  twenty-nine 
subscribers. 

This  petition  had  its  inception  in  a  request  made  by  certain 
business  men  of  Belmont  that  the  petitioner  extend  its  lines  into 
the  adjoining  towns  of  Gilmanton  and  Loudon,  Following  this 
request,  in  the  latter  part  of  1914,  petitions  were  circulated  in 
those  towns  and  in  the  town  of  Belmont,  requesting  the  petitioner 
to  make  the  extensions  for  which  authority  is  requested  in  the 
pending  petition,  and  a  considerable  number  of  signatures  were 
obtained  thereto.  Six  persons  in  Loudon  and  twenty-one  in  Gil- 
manton also  signed  a  paper  stating  that  they  would  take  service 
of  the  Citizens  company  if  certain  designated  extensions  in  the 
towns  in  question  were  made.  Most  of  the  persons  so  signing 
were  then  and  are  now  subscribers  of  the  Winnipesaukee  com- 
pany. 

The  proposed  lines  have  an  aggregate  length  of  7  miles,  and 
for  6  miles  are  parallel  to  existing  lines  of  the  Winnipesaukee 
tjompany. 

A  hearing  was  begun  at  Concord  on  February  18,  1915,  and 
was  continued  at  the  request  of  the  petitioners  to  give  individuals 
who  desired  to  support  the  petition  further  opportunity  to  appear, 
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The  hearing  was  concluded  at  Concord  on  May  14,  1914,  but  no 
one  appeared  in  support  of  the  petition  at  the  final  hearing  except 
the  attorneys  and  officials  of  the  petitioner. 

At  such  final  hearing  the  petitioner  withdrew  its  request  to 
enter  the  town  of  Loudon,  and  the  hearing  proceeded  upon  the 
request  for  authority  to  enter  Gilmanton, 

The  Winnipesaukee  company  presented  a  remonstrance  from 
citizens  of  Gilmanton,  in  part  as  follows : 

*^e  .  •  .  are  opposed  to  the  granting  of  the  petition  of 
the  Citizens  Telephone  Company  for  the  right  to  construct  lines 
and  establish  telephone  stations  in  these  towns.  We  are  of  the 
opinion  that  the  granting  of  this  petition  would  result  in  dividing 
the  present  subscribers  into  two  groups,  and  that  this  would  re- 
duce the  efficiency  of  our  service  and  be  very  undesirable. 

"We,  therefore,  respectfully  ask  that  the  petition  of  the  Citi- 
zens Telephone  Company  be  not  granted  by  your  Honorable 
Board." 

This  renoLonstrance,  it  was  testified,  was  signed  by  one  hundred 
and  twenty-two  out  of  one  hundred  and  twenty-nine  subscribera 
of  the  Winnipesaukee  company  in  Gilmanton;  and  it  appeared, 
also,  that  the  same  was  signed  by  seventeen  out  of  twenty-one 
persons  who,  in  1914,  had  signified  their  wish  to  take  service  of 
the  petitioner. 

We  are  satisfied  from  the  evidence  that  the  predominating  sen- 
timent in  the  town  of  Gilmanton  is  opposed  to  the  introduction 
of  a  competing  telephone  company  into  that  town,  and  that  the 
desire  for  the  proposed  extension  is  entertained  principally  by 
residents  of  Belmont  who  wish  to  extend  the  area  within  which 
they  may  hold  telephonic  communication  over  the  lines  of  the 
Citizens  company,  with  which  they  now  have  connection. 

No  complaint  is  made  as  to  the  character  of  the  service  of  the 
telephone  companies  now  doing  business  in  Gilmanton,  or  as  to 
the  rates  charged  for  such  service.  Under  these  circumstances 
we  do  not  see  how  this  petition  can  be  granted,  if  the  apparent 
purpose  of  the  legislature  to  restrict  needless  duplication  of  util- 
ity investment  is  not  to  be  abandoned. 

The  petition  will  accordingly  be  denied, 
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IN  BE  MILFOED  LIGHT  &  POWER  COMPANY. 

(D-262.] 

Security  issues —- Pre f erred  stock  for  retirement  of  bonds. 

The  retirement  of  bonds  provided  for  by  the  terms  of  a  trust 
mortgage  is  a  legal  purpose  for  which  the  issue  of  preferred  stock  may 
be  authorized. 
Security  issues —- Purpose -^  Permanent  im^provements. 

An  issue  of  preferred  stock  to  pay  for  moneys  expended  for  per- 
manent improvements  and  additions  to  the  property  of  a  publio  service 
corporation  was  held  properly  authorized. 
Security  issues -^  Purpose  ^  Beconstruction  of  dam. 

The  restoration  of  a  dilapidated  dam  is  a  normal  item  of  main- 
tenance, and  money  expended  therefor  cannot  properly  be  capitalized. 
Security  issues —- Purpose  ^^  Cost  of  transmission  Unes,  meters  and 
transformers, 

Hie  cost  of  meters  and  transformers  and  of  the  construction  of 
a  transmission  line  is  an  expense  which  may  be  defrayed  by  an  issue 
of  stock  of  an  electric  company. 

[May  24,  1916.] 

Petition  for  authority  to  issue  stock ;  company  authorized  to 
issue  seventy-five  shares  of  preferred  capital  stock  at  a  par  value 
of  $100  each  bearing  dividends  at  the  rate  of  7  per  cent  per 
annum  to  be  offered  to  the  stockholders  proportionately  at  not 
less  than  par,  any  balance  remaining  unsubscribed  for  to  be  dis- 
posed of  according  to  law,  the  proceeds  of  such  stock  to  be  used 
for  the  payment  of  floating  indebtedness  incurred  in  retiring 
bonds,  and  in  making  extensions,  the  balance  to  be  used  in  pay- 
ing for  permanent  improvements. 

Appearances:  Edward  E.  Woodworth  and  Philip  N.  Farley, 
President,  for  the  petitioner. 

By  the  Commission:  The  petitioner  asks  the  authorization 
of  an  additional  issue  of  450  shares  of  the  par  value  of  $100 
each,  of  its  7  per  cent  preferred  stock. 

Of  this  amount,  $1,500  is  to  be  applied  in  payment  of  indebt- 
edness incurred  in  retiring  its  bonds  to  that  amount  in  1914, 
and  a  like  sum  to  retire  the  same  amount  of  bonds  during  the 
present  year.  By  the  terms  of  its  trust  mortgage,  the  company 
is  required  to  retire  bonds  annually  to  the  amount  of  $1,500. 
P.U.R.1916D. 
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This  is  a  legal  purpose,  and  the  issue  of  stock  requested  is  rea- 
sonably requisite  for  the  purpose,  and  should  be  authorized. 

The  sum  of  $4,419.49  has  been  expended  for  permanent  im- 
provements and  additions  to  the  company's  plant,  and  is  repre- 
sented in  notes  of  a  considerably  larger  amount  covering  money 
borrowed  for  this  and  otjier  purposes.  This  item  is  properly 
capitalizable,  and  a  stock  issue  sufficient  to  pay  this  part  of  the 
floating  indebtedness  should  ^e  authorized. 

An  issue  of  stock  to  the  amount  of  $1,900  is  requested  to  de- 
fray the  expense  of  rebuilding  a  dam  used  for  storage  purposes, 
on  the  stream  which  furnishes  the  company's  water  power.  This 
dam  is  badly  out  of  repair,  and  the  company's  officers  are  of  the 
opinion  that  the  water  power  would  be  improved  by  its  recon- 
struction, but  not  to  so  great  an  extent  that  they  would  be 
willing  to  defray  the  expense  out  of  earnings.  The  work  contem- 
plated is  simply  a  restoration  of  a  now  dilapidated  dam  to  some- 
thing approaching  its  original  condition.  We  see  no  ground  on 
which  the  proposed  reconstruction  can  be  regarded  as  anything 
more  than  a  normal  item  of  maintenance,  or  its  expense  be 
treated  as  a  proper  subject  for  capitalization.  This  item  will 
necessarily  be  disallowed.  If  the  reconstruction  is  deemed  of 
sufficient  importance  to  warrant  the  expense,  that  expense  will 
have  to  be  met  from  earnings. 

The  company  is  contemplating  the  furnishing  of  power  in 
large  quantities  to  a  number  of  manufacturers,  involving  large 
expense  for  meters  and  transformers,  and  possibly  in  some  cases 
for  new  pole  lines  to  reach  prospective  consumers  not  on  its 
present  lines.  It  is  estimated  that  as  much  as  $7,500  may  be 
needed  for  this  purpose,  but  the  amount  is  at  present  undeter- 
mined. 

They  are  also  aboi^t  to  construct  a  transmission  line  from 
Milford  to  Townsend,  Massachusetts,  a  distance  of  about  13 
miles,  to  connect  with  the  lines  of  the  Connecticut  River  Trans- 
mission Company,  from  whom  they  have  contracted  to  purchase 
power.  Bids  have  been  received  for  this  line,  and  it  is  estimated 
that,  with  the  necessary  pole  rights,  it  will  cost  in  excess  of  $30,- 
000.  It  is  probable  that  upon  the  terms  of  the  contract  with  the 
Transmission  Company  this  connection  will  be  for  the  publio 
good.     An  issue  of  stock  sufficient  to  defray  the  expense  of  this 
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and  the  proceeding  item  should  be  authorized,  when  the  amount 
requisite  for  that  purpose  can  be  &xei. 

At  present,  an  issue  of  preferred  stock  to  the  amount  of  $7,500 
will  be  authorized,  the  proceeds  to  be  used  for  defraying  the 
indebtedness  already  incurred  in  permanent  additions  and  im- 
provements to  the  company^s  property,  and  in  retiring  bonds, 
and  for  the  retiring  of  bonds  to  the  amount  of  $1,500  during  the 
present  year. 

The  other  contemplated  extensions  of  the  company's  lines  and 
additions  to  its  equipment  can  be  made  and  financed  temporarily, 
and  from  time  to  time,  as  needed,  on  application  setting  forth 
the  amounts  actually  expended  for  those  purposes,  further  issues 
of  preferred  stock  will  be  authorized  to  an  amount  not  exceeding 
$37,500,  in  addition  to  the  issue  of  $7,500  now  authorized,  the 
proceeds  to  be  used  in  defraying  the  indebtedness  so  created. 

An  order  will  issue  accordingly, 

Edward  C.  Niles,  for  the  Commission. 

Benton  and  Worthen,  Commissioners,  concurred. 


VEW  JEBSEY  BOARD  OF  PUBIilC  UTIIiITT  COMMISSIONERS. 

IN  BE  NEW  YORK  TELEPHONE  COMPANY. 

Discrimination —- Free  service —' Telephone  franchise  ordinance. 

Under  the  construction  of  the  New  Jersey  Public  Utility  statute, 
§  18,  subdiy.  "B"  (Public  Laws  1911,  p.  381),  by  the  supreme  court 
of  New  Jersey,  forbidding  the  making  or  giving  of  any  undue  or  un- 
reasonable preference  to  any  corporation  or  locality,  the  Board  of  Pub- 
lic Utility  Commissioners  will  refuse  its  approval  of  a  franchise  ordi- 
nance to  a  telephone  company  containing  a  provision  for  free  service 
to  the  municipality. 

[June  8,  1915.] 

Application  of  petitioner  for  approval  of  an  ordinance  of  the 
township  of  Piscataway,  Middlesex  county,  New  Jersey,  adopted 
December  1,  1914;  denied. 

Appearances :  William  MacHarg  for  the  company. 

By  the  Commission:  Application  is  made  to  this  Board  by 
the  ^ew  York  Telephone  Company  for  approval  of  an  ordinance 
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of  the  town^ip  of  Piscataway  in  the  county  of  Middlesex  en- 
titled, 

"An  Ordinance  Granting  Permission  and  Consent  to  the  New 
York  Telephone  Company,  Its  Successors  and  Assigns,  to  Use 
the  Various  Streets,  Eoads,  Avenues,  and  Highways  and  Parts 
thereof  in  the  Township  of  Piscataway,  Middlesex  County,  New 
Jersey,  both  above  and  below  the  Surface  thereof  for  the  Con- 
struction, Maintenance,  and  Operation  of  Its  Local  and  Through 
Lines  and  Systems  in  Connection  with  the  Transaction  of  Its 
Business  and  Prescribing  the  Manner  of  So  Doing." 

The  application  is  made  under  §  24  of  chapter  195  of  the  Laws 
of  1911,  which,  among  other  things,  provides  that  no  privilege 
or  franchise  thereafter  granted  to  any  public  utility  as  therein 
defined  by  any  political  subdivision  of  this  Btate  shall  be  valid 
until  approved  by  this  Board;  such  approval  to  be  given  when, 
after  hearing,  this  Board  determines  that  such  privilege  or  fran- 
chise is  necessary  and  proper  for  the  public  convenience,  and 
properly  conserves  the  public  interest 

The  procedure  adopte4  in  the  enactment  of  the  ordinance, 
approval  of  which  is  asked,  complies  with  the  provisions  of  the 
statute  commonly  designated,  "the  limited  franchise  act"  (chap- 
ter 36,  Laws  1906)  and  the  acts  supplemental  thereto  and  amend- 
atory thereof. 

The  ordinance,  among  other  things,  provides: 

"Section  13:  That  the  said  telephone  company  shall,  upon 
this  ordinance  going  into  effect,  after  the  execution  by  the  proper 
township  official  of  the  company's  regular  contracts  for  service, 
furnish  and  maintain,  free  of  charge,  at  such  locations  as  shall 
be  designated  by  resolution  of  the  township  committee,  along  the 
lines  of  said  company  within  the  township  limits,  as  long  as  this 
ordinance  is  in  effect,  three  telephone  stations,  and  when  the  num- 
ber of  subscribers  secured  by  the  said  company  in  the  township 
of  Piscataway  equals  or  exceeds  two  hundred  (200),  a  fourth 
telephone  station ;  said  telephone  stations  shall  be  connected  with 
the  company's  nearest  central  office,  and  service  therefrom  within 
the  limits  of  the  Plainfield,  Metucham,  Dunellen,  New  Bruns- 
wick, and  Bound  Brook  telephone  exchange  areas,  shall  be  al- 
lowed free  of  charge;  it  being  understood  that  these  telephone 
stations  are  furnished  to  accommodate  the  township  of  Piscata- 
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way  on  official  business  of  said  township,  as  well  as  on  public- 
school  business,  and  for  such  business  only;  the  same  attention 
to  be  given  to  the  township  of  Piscataway  as  is  given  to  private 
subscribers,  the  township,  in  the  use  of  the  said  telephone,  to  be 
bound  by  the  same  rules  and  regulations  of  the  company  as  are 
or  may  be  imposed  upon  private  subscribers  in  the  township; 
the  township  agreeing  to  pay  for  all  calls  from  said  telephone 
stations  outside  of  the  free  local  area  provided  for  herein,  upon 
presentation  of  bills  therefor." 

In  view  of  the  decision  of  the  supreme  court  in  Public  Service 
Electric  Co.  v.  Public  Utility  Comrs.  —  N.  J.  L.  — ,  P.  U.  R. 
1915C,  229,  93  Atl.  707,  this  Board  is  constrained  to  withhold 
its  approval  of  the  ordinance. 

The  Board,  however,  suggests  that  if  the  New  York  Telephone 
Company  or  the  township  authorities  desire  a  further  hearing 
of  the  matter,  the  Board  will  afford  such  opportunity. 

The  Board,  therefore,  withholds  its  approval  of  the  ordinance. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  J.  Treacy,  John  W.  Slocum,  Commissioners. 


NICW  JERSET  BOARD   OF  PUBIitO  UTIIjITT  COMMISSIONERS. 

JOSEPH  P.  MUBPHY 

V. 

TINTEEN  MANOR  WATER  COMPANY. 

Payment  — >  l>elay  4n  —  Refusal  to  refund  improper  charge, 

A  customer  of  a  water  company  is  within  his  rights  in  delaying 
payment  upon  bills  on  the  ground  that  the  company  has  refused  to 
credit  to  his  account  the  amount  paid  by  him  under  protest  on  ac- 
count of  water  used  by  a  former  tenant. 

C^mmisaion  —  Powers  —  Refunds. 

The  New  Jersey  Board  of  Utility  Commissioners  is  without 
power  to  require  a  public  service  company  to  make  refunds,  and,  upon 
failure  of  the  company  to  refund  an  overcharge  to  a  customer  on  the 
recommendation  of  the  Board,  the  latter's  only  recourse  is  to  the  courts 
of  law. 

Payment"' Monthly  hills. 

A  public  service  company  is  entitled,  where  bills  are  computed 
monthly,  to  monthly  payment  within  a  reasonable  time  after  the  bills 
are  rendered. 
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Payment -^  Water  hilla -^  DeposU. 

A  company  furnishing  water  to  a  tenant  is  justified,  where  bills 
are  rendered  monthly,  to  require  a  deposit  of  a  sum  slightly  in  exoeaa 
of  the  amount  of  one  month's  bill,  and  where  bills  are  rendered  quar- 
terly, to  require  deposit  of  a  sum  a  little  larger  than  one  quarter's 
bill. 

[June  4,  1916.] 

Complaint  that  a  water  company  had  improperly  turned  off 
the  supply  of  water  to  a  customer's  premises  on  the  ground  of 
delay  in  payment  of  bills.  Service  was  renewed  at  the  request 
of  the  Board  pending  the  determination  on  the  questions  raised 
by  the  complaint.  Claimant  alleged  that  delay  in  payment  of 
bills  was  due  to  refusal  of  the  company  to  credit  him  with  the 
sum  of  $20.63,  improperly  collected  on  account  of  service  ren- 
dered to  another  tenant.  Recommendation  by  the  Board  that 
the  company  refund  the  amount  claimed. 

Appearances :  Thomas  P.  Fay  and  Joseph  F.  Murphy  for  the 
complainant ;  Wellington  LaMonte  for  the  company. 

By  the  Commission:  In  this  matter,  Joseph  F.  Murphy, 
under  date  of  March  15,  1915,  complained  to  the  Board  that 
the  Tintem  Manor"  Water  Company  refused  to  supply  him  with 
water  because  of  nonpayment  of  an  alleged  delinquent  bill.  The 
complainant  stated  that  he  had  on  deposit  with  the  company  $20, 
although  the  unpaid  bills  for  three  months  amounted  to  but 
$14.19.  He  alleged  that  the  company  had  improperly  collected 
from  him  the  sum  of  $20,63,  which  amount  was  due  from  a 
former  tenant,  Cyrus  King,  by  name,  and  further  complained 
that  the  company  had  on  other  occasions,  notably  on  August  12th 
last,  turned  off  the  supply  of  water  to  his  premises  without  proper 
reason  therefor.  Pending  the  determination  of  the  matter,  the 
company,  at  the  request  of  the  Board,  reconnected  the  service. 

Th  company's  answer  set  forth  that  Mr.  Murphy  had  been  a 
customer  of  the  company  in  the  year  1912  to  the  extent  of 
$144.62;  and  at  the  close  of  that  season  left  unpaid  an  amount 
of  $60.29,  which  was  not  paid  until  May  31,  1913.  The  com- 
pany further  contended  that  Mr.  Murphy  was  a  customer  of  the 
company  for  the  year  1913  to  the  extent  of  $162.63,  and  that  at 
the  close  of  that  season,  he  left  unpaid  an  amount  of  $50.05, 
which  was  not  paid  until  May  16,  1914.     In  the  latter  case,  how- 
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«ver,  the  unpaid  balance  was  charged  to  the  property  owners  and 
was  paid  by  them. 

The  property  now  occupied  by  Mr.  Murphy  is  owned  by  the 
Joseph  N.  Flanagan  estate.  Bills  were  and  have  been  charged 
to  the  estate.  In  May,  1914,  there  was  an  unpaid  bill  of  $20.63. 
The  regular  notice  calling  for  payment  was  sent  to  Mrs.  Flana- 
gan, who  manages  the  Flanagan  estate,  and  attention  was  called 
to  the  company^s  rules,  which  provide  that,  if  the  bill  was  not 
paid,  service  would  be  discontinued.  This  was  paid  in  cash  on 
June  30,  1914,  and  credited  to  the  estate.  On  or  about  this 
8^e  date,  Mrs.  Flanagan  called  at  the  office  of  the  Tintem 
Manor  Water  Company  and  notified  Mr.  LaMonte,  the  secretary 
of  the  company,  that  the  estate,  as  owners,  would  no  longer  be 
responsible  for  the  water  bills  for  the  property. 

The  water  company  thereupon  notified  Mr.  Murphy  that  he, 
as  tenant,  would  be  required  to  pay  a  cash  deposit  of  $20,  as  the 
monthly  bills  during  the  summer  season  were  running  between 
$15  and  $20. 

It  is  the  company's  contention  that,  on  account  of  the  condi- 
tions in  Pleasure  bay,  they  were  justified  in  asking  for  a  deposit 
amounting  to  a  little  more  than  one  summer  month's  use.  This 
deposit  Mr.  Murphy  paid  on  August  8,  1914. 

The  bills  during  the  summer  and  fall  were  paid  with  reason- 
able promptness,  but  it  appears  that  nothing  was  paid  on  this 
account  after  November  10,  1914.  On  February  10,  1915, 
three  months  later,  the  accrued  bills  amounted  to  $16.53,  and  as 
the  company  assumed  that  the  next  bill  would  increase  the  amount 
outstanding  to  an  amount  in  excess  of  the  deposit,  it  was  war- 
ranted in  charging  Mr.  Murphy's  bill  to  his  deposit  and  in  serv- 
ing notice  requiring  the  restoration  of  the  deposit,  failure  to  do 
which  would  result  in  discontinuance  of  service. 

It  has  been  contended  by  the  complainant  in  this  case  that  he 
did  not  receive  notice  that  service  would  be  discontinued.  The 
company  contends,  however,  that  notice  was  sent  on  February 
10th  to  the  effect  that  the  bill  must  be  paid  by  February  15th, 
and  the  company  states  that  Mr.  Murphy  telephoned  that  the 
account  would  be  paid  by  February  18th.  It  appears  that  it 
was  not  paid  by  that  date,  and  the  time  was  again  extended  to 
February  22d,  and  on  February  23d,  the  day  after  the  last  ex- 
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tension,  an  amount  of  $5.20  was  paid  for  the  period  ending 
December  1,  1914. 

The  company  further  claims  that  the  following  month  a  notice 
similar  to  the  earlier  one  was  given,  to  the  effect  that  payment 
must  be  made  for  all  of  the  outstanding  bills. 

Testimony  submitted  by  Mr.  Murphy  was  to  the  effect  that 
he  had  paid  a  bill  amounting  to  $20.63  on  account  of  water  used 
by  a  former  tenant;  that  he  had  paid  this  bill  under  protest; 
that  he  had  at  various  times  protested  to  the  company  that  the 
money  must  be  refunded  to  him,  or  that  it  must  be  credited  to 
his  account,  and  he  has  consistently  continued  to  press  his  claim 
that  he  personally  must  be  given  credit  for  the  $20.63  for  serv- 
ice rendered  to  him,  and  that  he  is  in  no  wise  responsible  for 
the  debt  of  the  former  tenant. 

It  was  not  denied  that  he  had  allowed  bills  for  three  months 
to  accumulate,  but  he  based  his  claim  for  consideration  on  the 
fact  that  he  still  claimed  that  the  company  should  refund  to  him 
the  payment  which  he  had  made  for  the  former  tenant's  bilL 

Much  testimony  was  taken  with  regard  to  the  company's  meth- 
ods of  submitting  notices. 

In  view  of  all  the  circumstances  in  this  case,  the  Board  is  of 
the  opinion  that  Mr.  Murphy  was  entirely  within  his  rights  in 
delaying  his  payment  of  the  bills  in  question. "  Clearly  the  water 
company  had  no  right  to  collect  from  him,  a  tenant,  the  amount 
of  a  bill  incurred  by  another  tenant  in  a  former  year,  and  the 
company  should  immediately  credit  to  Mr.  Murphy's  account 
the  amount  of  $20.63  paid  by  him. 

Under  ordinary  circumstances,  where  bills  are  computed 
monthly,  a  company  is  reasonably  entitled  to  monthly  payments 
on  the  same  even  though  the  amount  of  deposit  may  exceed  the 
bills  in  certain  months. 

The  company  is  acting  within  its  right  when  it  discontinues 
service,  if,  after  reasonable  notice  to  the  consumer  to  renew  his 
deposit,  the  consumer  does  not  renew  the  same.  In  this  case, 
however,  Mr.  Murphy  evidently  felt  that  the  only  way  he  could 
induce  the  company  to  consider  his  claim  for  the  return  or  credit 
of  the  $20.63  referred  to  was  to  refuse  to  pay  bills,  and  in  this 
way  bring  about  a  consideration  of  all  of  the  matters  in  dispute. 

The  Board  has  already  in  the  complaint  of  Flemer  v.  West 
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Orange  Water  Co.  decided  that  a  water  company  cannot  hold 
one  of  its  customers  responsible  for  water  furnished  to  a  pre- 
vious tenant  with  whom  its  present  customer  has  no  relation  or 
connection. 

CONCLUSIONS. 

The  Board  is  without  power  to  require  a  company  to  make  re- 
funds, and  on  this  account  no  order  will  be  entered.  The  Board, 
however,  reoonamends  that  the  company  refund  to  Mr.  Murphy 
the  amount  of  $20.63  heretofore  paid  by  him  in  liquidation  of 
a  debt  of  one  Cyrus  King.  If  the  company  does  not  accept  this 
reconunendation,  Mr.  Murphy's  only  recourse  will  then  be  to 
the  courts  of  law. 

Where  bills  are  computed  monthly,  a  company  is  entitled  to 
monthly  payments  within  a  reasonable  time  after  bills  are  ren- 
dered. 

A  company  furnishing  water  to  a  tenant  is  justified,  where 
bills  are  rendered  monthly,  to  require  a  deposit  of  a  sum  slightly 
in  excess  of  the  amount  of  one  month's  bills,  and  where  bills  are 
rendered  quarterly  to  require  deposits  of  a  sum  a  little  larger 
than  one  quarter's  bill. 

Board  of  Public  Utility  Commissioners,  Halph  W.  E.  Donges, 
President;  John  W.  Slocum,  John  J.  Treacy,  Conmiissioners. 


NEW  JERSBT  BOARD  OF  PUBUO  VTIIilTT  0OMMI8SIONBRS. 

LAWTON  M.  BUBDICK 

V. 

TINTEBN  MANOE  WATER  COMPANY. 

Service— 'Patfnient'^ Water '^lAdMlity  of  tenant. 

A  tenant  is  not  liable  for  water  furnished  to  the  premises,  in  the 
absence  of  an  agreement  or  some  other  affirmative  act  whereby  he  as- 
sumes responsibility  for  such  payment,  where  the  owner,  by  agreements 
with  the  company  and  with  the  tenant,  has  assumed  responsibility 
therefor. 

Service'— Water  ^'Cutting  off —-Bights  of  tenant, 

A  water  company  serving  a  double  house  from  a  single-service 
pipe  at  a  flat  rate,  has  no  right  to  shut  off  the  water  where  a  tenant 
has  assumed  responsibility  for  the  payment  for  the  water  furnished  to 
his  portion  of  the  house  by  the  payment  of  one  half  of  the  charge  for 
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the  whole  house  for  one  year,  although  the  owner,  by  an  agreement 
with  the  company,  was  responsible  for  all  water  furnished  to  the  houses 
and  no  payment  had  been  made  for  the  water  furnished  to  the  other 
half. 
Service -^Payment  ^'Tenant*  a  aaaumption  of  veaponaiMlity  ^^  Extent, 
A  tenant  of  a  double  house  served  by  a  water  company  from  a 
single-serrice  pipe  at  a  flat  rate  who,  by  the  payment  of  one  half  o# 
the  annual  charge  for  the  whole  house,  has  assumed  responsibility  from 
the  date  of  payment  for  the  water  furnished  to  his  half  of  the  hous^ 
assumes  responsibility  for  all  the  water  furnished  to  such  portion  of 
the  house,  and  not  merely  for  one  half  of  the  water  furnished  the 
whole  building,  it  appearing  that  his  half  has  more  fixtures  than  tlM 
other  half. 

[June  14,  1915.] 

CoMPULiNT  by  a  tenant  of  one  half  of  a  dwelling  house  as  to 
the  wrongful  discontinuation  of  water  service;  upheld. 

The  Tintem  Manor  Water  Company  was  serving  water 
through  a  single-service  pipe  at  a  flat  rate,  to  a  double  house  of 
one  half  oi  which  the  complainant  was  a  tenant  The  owner,  by 
contracts  with  the  company  and  with  the  tenant,  had  assumed 
responsibility  for  payment  of  the  service  charges.  The  company, 
upon  being  unable  to  collect  payment  from  the  owner,  threatened 
to  shut  off  the  water,  and  the  complainant  thereupon  paid  the 
company  one  half  of  the  yearly  charge  for  the  whole  house.  The 
company  subsequently  shut  off  the  water  because  payment  far 
the  other  had  not  been  made.  This  proceeding  was  brought  by  the 
complainant  to  compel  the  resumption  of  the  service.  Further 
facts  are  stated  in  the  opinion. 

Appearances:  Thomas  P.  Fay  and  Lawton  M.  Burdick  for 
the  complainant ;  Wellington  LaMonte  for  the  company. 

By  the  Commission:  Under  date  of  February  9th,  Thomas 
P.  Fay,  for  Lawton  M.  Burdick,  complained  that  his  client  had 
received  a  notice  dated  December  28,  1914,  from  the  Tintem 
Manor  Water  Company,  stating  that  the  water  service  to  him 
would  be  disconnected.  The  complainant  further  stated  that  on 
February  6,  1915,  the  water  was  cut  off. 

Pending  the  decision  of  the  matter  by  the  board,  on  request 
of  the  Board,  service  was  reconnected. 

Lawton  M.  Burdick's  name  does  not  appear  on  the  company's 
books  as  a  customer  of  the  water  company,  but  water  has  been  f  ur- 
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nished  to  the  premises  occupied  by  him  under  a  contract  with 
James  Campbell,  Jr.,  who  was  the  owner  of  record. 

The  building  in  question  is  a  double  house  of  which  complain- 
ant occupies  one  half.  The  building  is  served  through  but  one 
water-service  pipe.  There  have  been  a  number  of  changes  in  the 
ownership  of  the  property,  and  the  water  company  has  had  some 
difficulty  in  learning  just  who  was  responsible  for  the  payment 
of  water  bills. 

On  August  18,  1914,  Mr,  Burdick  paid  the  company's  col- 
lector, who  came  to  turn  off  the  water,  the  sum  of*  $18.50,  which 
was  equal  to  one  half  of  the  annual  charge  for  the  entire  build- 
ing. 

In  the  answer  filed  by  the  company  to  the  complaint  submitted, 
the  company  acknowledges  that  the  amount  paijdlby  Mr.  Burdick 
covered  one  half  the  annual  chw^ge  for  the  entire  building  up  to 
June  1,  1915. 

Owing  to  the  fact  that  the  balance  was  not  paid,  however,  and 
that  Mr.  Burdick's  name  does  not  appear  upon  the  books  of  the 
company,  a  further  notice  of  intention  to  discontinue  service 
was  served  at  the  property,  which  was  received  by  Mr.  Burdick. 
This  notice  was  served  on  December  28,  1914,  and  was  carried 
into  effect,  as  stated  above,  on  February  6,  1915. 

It  appears  from  the  company's  answer  and  the  testimony  taken 
in  this  case  that  Mr.  Burdick  has  paid  the  sum  of  $18.50,  which 
was  one  half  of  the  flat  rate  for  the  entire  premises  up  to  June  1, 
1915. 

It  further  appears  that  the  other  half  of  the  premises  was 
unoccupied,  and  that  the  ownership  of  this  property  was  not 
known  to  the  water  company,  owing  to  the  fact  that  it  had 
changed  hands  more  than  once. 

In  cutting  off  the  water  on  February  6th,  it  seems  that  the 
company  was  acting  in  accordance  with  its  rules  and  regulations, 
which  provide  for  discontinuance  of  service  when  bills  have  not 
been  paid  within  reasonable  time. 

The  confusion,  as  stated,  appears  to  have  arisen  from  the  l^ck 
of  knowledge  on  the  part  of  the  water  company  concerning  the 
ownership  of  the  building,  and  the  apparent  policy  on  the  part  of 
the  water  company  to  hold  any  occupant  or  owner  respons\ble  for 
any  unpaid  bill  for  water  served  to  the  premises  in  question. 
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The  amoTint  of  $18.50  paid  by  Mr.  Burdick  in  Angiist,  as 
stated  above,  was  equal  to  one  half  of  the  annual  charge  for  the 
entire  building.  It  appears,  however,  that  in  the  half  of  the 
building  occupied  by  Mr.  Burdick  there  is  one  more  water  fix- 
ture than  on  the  other  side,  and  that  the  charge  for  the  side 
occupied  by  Mr.  Burdick  would  exceed  by  a  small  amount  the 
charge  for  the  other  half  of  the  building,  and  to  the  extent  of 
such  difference  the  water  company  is  entitled  to  payment  from 
Mr.  Burdick. 

It  also  appears  that  the  side  occupied  by  Mr.  Burdick,  or  all, 
be  subject,  in  accordance  with  the  regular  schedule  of  the  com- 
pany, to  charges  as  follows : 

1  store,  1   faucet    $5.00 

1  family,  1  sink 8.00 

1  bath  tub   4.00 

1  water  closet 4.00 

Total    $21.00 

Service  to  this  property  has  been  furnished  in  accordance  with 
the  contract  originally  made  by  James  Campbell,  Jr.,  and  up  to 
the  time  of  the  hearing,  April  9th,  the  account  on  the  books  of 
the  company  had  not  been  transferred  to  any  other  name. 

In  the  opinion  of  the  Board,  Mr.  Burdick  practically  assumed 
responsibility  for  the  payment  for  water  furnished  to  his  portion 
of  the  building  when  he,  on  August  13,  1914,  tendered  to  the 
water  company  the  amount  of  $18.60,  and  as  the  rate  then  in 
force  in  connection  with  service  to  this  property  was  $21  per 
annum,  it  is  the  opinion  of  the  Board  that  the  money  paid  by 
Mr.  Burdick  must  be  credited  to  his  account  for  the  period  com- 
mencing August  13,  1914,  and  that  Mr.  Burdick  cannot  be  held 
responsible  for  service  to  this  property  prior  to  that  date. 

Mr.  Burdick  made  his  payment  on  August  13th;  there 
remained  from  that  date  to  June  1st,  the  balance  of  the  company's 
contract  year,  291  days,  and  the  proportionate  charge  for  tiie 
portion  of  the  property  occupied  by  Mr.  Burdick  woidd  be 
$16.75. 

CONCLUSIONS. 

(1)  Mr.  Burdick,  as  tenant,  cannot  be  held  liable  for  service 
furnished  to  the  property  occupied  by  him  for  the  period  prior 
to  August  13,  1914, 
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(2)  Mr.  Burdick's  payment  of  $18.50  must  be  credited  by  the 
company  to  his  account  for  the  period  commencing  August  13, 
1914. 

(3)  The  charge  for  the  period  from  August  13,  1914,  to  June 
1,  1915,  must  be  the  proportionate  part  of  the  year,  or 
291/365ths  of  the  regular  charge  of  $21  for  the  fixtures  installed 
in  that  portion  of  the  building  occupied  by  the  complainant. 

After  June  1st,  service  to  this  property  may  be  furnished 
either  by  meter  or  on  a  flatrrate  basis,  as  may  be  agreed  upon 
between  the  company  and  Mr.  Burdick,  or,  if  the  matter  is  at 
issue,  may  be  determined  by  the  Board. 

Board  of  Public  Utilities  Commissioners,  by  Ralph  W.  E.  Don- 
ges,  President;  John  J.  Treacy,  John  W.  Slocimi,  Commissioners. 


NEW  JEBBKY  BOARD  OF  PTDBIilO  tJTIIiITT  OOMMISSIONEatS. . 

NIXON  PIANO  COMPANY 

v. 

CENTSAL  BAILBOAD  COMPANY  OP  NEW  JEESBY. 

Cammisaion  ^  Pou?era  ^  Damages -^  In  jury  to  goods  in  transit. 

The  New  Jersey  Commission  is  not  given  power  to  award  dam- 
ages to  a  shipper  for  injuries  to  goods  while  in  transit. 
Bills    of    lading -^Beasonableness— 'Notice    of    in  jury  ^^  Review    hy 
Commission, 

The  New  Jersey  Commission  will  not,  upon  the  complaint  of 
shippers  against  a  single  railroad,  pass  upon  the  justice  and  reason- 
ableness of  a  provision  in  a  bill  of  lading  requiring  claims  for  loss, 
damage,  or  delay  to  be  made  in  writing  to  the  carrier  within  four 
months  after  the  delivery  of  the  property,  where  such  provision  is  con- 
tained in  the  uniform  bill  of  lading,  and  employed  by  all  railroad  car- 
riers engaged  in  carrying  intrastate  shipments  within  the  state,  and  no 
effective  determination  could  be  made  except  after  hearing  upon  notice 
to  all  of  the  carriers  within  the  state  engaged  in  carrying  intrastate 
shipments. 

[June  22,  1016.] 

CoMPUiiNT  by  a  shipper  asking  for  damages  because  of  in- 
juries to  goods  while  in  transit,  the  carrier  claiming  that  no 
notice  of  injury  had  been  given  within  the  four  months  prescribed 
in  the  bill  of  lading.     Complaint  dismissed  upon  the  ground  that 

P.UJR.1915D. 


Digitized  by  VjOOQIC 


298  NEW  JERSEY  BD.  OF  PUBLIC  UTILITY  OOMRS. 

the  Commission  had  no  jurisdiction  over  questions  of  damages  for 
injuries  to  goods  while  in  transit. 

Appearances :  Jackson  E.  Reynolds  for  the  railroad  company. 

By  the  Commission:  This  proceeding  originated  in  an  in- 
formal complaint.  It  was  carried  to  a  formal  hearing.  The 
facts  upon  which  the  complaint  is  based  are,  for  the  purposes 
of  the  proceeding,  admitted. 

On  December  5,  1913,  the  Nixon  Piano  Company  shipped  a 
player  piano  from  Newark,  New  Jersey,  to  Asbury  Park,  New 
Jersey,  over  the  line  of  the  Central  Railroad  Company  of  New 
Jersey,  under  a  bill  of  lading  bearing  date  that  day. 

The  player  piano  was  damaged  in  transit  When  it  arrived 
at  Asbury  Park,  the  attention  of  the  company's  freight  agent  was 
called  to  its  damaged  condition,  and  he  wrote  the  word  "dam- 
aged'*  upon  the  bill  of  lading.  The  Nixon  company  caused  the 
player  piano  to  be  returned  to  Newark  for  repair.  The  repairs 
were  made  at  a  cost  of  $40.  On  April  23,  1914,  more  than  four 
months  after  the  delivery  of  the  player  piano  at  Asbury  Park, 
the  Nixon  company  presented  a  written  claim  for  damage  in  the 
sum  of  $40  to  the  railroad  company.  The  railroad  company  re- 
jected the  claim  on  the  ground  that  no  claim  for  damage  was 
made  in  writing  within  four  months  after  delivery  of  the  player 
piano. 

The  railroad  company's  rejection  of  the  claim  is  based  upon 
a  provision  of  the  bill  of  lading  which  reads  as  follows : 

"Claims  for  loss,  damage,  or  delay  must  be  made  in  writing 
to  the  carrier  at  the  point  of  delivery  or  point  of  origin  within 
four  months  after  delivery  of  the  property,  or,  in  case  of  failure 
to  make  delivery,  then  within  four  months  after  reasonable  time 
for  delivery  has  elapsed.  Unless  claims  are  so  made,  the  car- 
rier shall  not  be  liable." 

The  claim  of  the  Nixon  company  is  that  the  act  of  the  freight 
agent  of  the  company  at  Asbury  Park  in  noting  on  the  bill  of 
lading  the  fact  that  the  player  piano  was  damaged,  together  with 
the  fact  that  the  cost  of  the  repairs,  and  so  the  damage,  was  not 
ascertained  until  after  four  months  had  passed,  mako  the  pro- 
vision of  the  bill  of  lading  above  quoted  inapplicable  ;o  its  claim. 

The  complaint  of  the  Nixon  company  in  this  proceeding  is 

based  upon  the  assumption  that  it  is  within  the  power  of  this 
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Board  to  determine  the  issues  raised  between  it  and  the  railroad 
company,  and,  in  ease  these  issues  are  determined  favorably  to 
the  Nixon  company,  then  that  it  is  within  the  power  of  this 
Board  to  require  the  railroad  company  to  make  payment  of  the 
claim  for  damage. 

This  assumption  is  mistaken.  This  Board  is  a  statutory  tri- 
bunal. It  has  no  jurisdiction  or  powers  other  than  those  which 
the  legislature  has  conferred  upon  it. 

No  section  of  the  statute  creating  the  Board  indicates  a  legis- 
lative intent  to  vest  in  the  Board  the  enforcement  in  general  of 
the  obligations  arising  out  of  a  contract  between  an  individual 
shipper  and  a  carrier,  nor  the  determination  of  claims  for,  and 
the  awarding  of  damages  against,  the  carrier  based  upon  a  claimed 
breach  of  such  a  contract. 

These  powers  are  vested  in  the  courts.  The  statute  does  not, 
nor,  perhaps,  could  it,  because  of  the  constitutional  right  to  trial 
by  jury,  transfer  them  to  this  Board. 

The  complaint  herein  must,  therefore,  be  dismissed. 

The  Board,  it  is  true,  is  given  power,  by  the  statute,  after  hear- 
ing, by  order  in  writing,  to  fix  just  and  reasonable  "regulations" 
and  "practices"  to  be  observed  and  followed  by  the  carriers. 

In  the  exercise  of  this  power  the  Board  might,  so  far  as  ship- 
ments wholly  within  the  state  are  concerned,  consider  and  pass 
upon  the  justice  and  reasonableness  of  the  provision  of  the  bill  of 
lading  quoted,  as  it  is  construed  by  the  carrier,  and  the  practices 
of  the  carrier  thereunder  as  welL 

The  provision, 'however,  is  that  of  the  uniform  bill  of  lading 
employed  by  all  railroad  companies  engaged  in  carrying  intra- 
state shipments  in  this  state. 

In  fact  the  provision  forms  part  of  the  uniform  bill  of  lading 
employed  in  official  classification  and  western  classification  terri- 
tory, and  part  of  the  standard  bill  of  lading  used  in  southern 
classification' territory,  which  territories  cover  all  of  the  United 
States  east  of  the  Missouri  river. 

It  is  apparent,  therefore,  that  no  generally  effective  de- 
termination could  be  made  upon  these  questions  in  this  proceed- 
ing to  which  one  of  the  carriers  affected  alone  is  a  party,  and 

that  an  effective  determination  could  only  be  made  after  hearing, 
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upon  notice,  to  all  of  the  carriers  within  the  state  engaged  in 
carrying  intrastate  shipments. 

To  call  such  general  hearing  at  this  time  could  serve  no  useful 
purpose. 

An  act  of  Congress  approved  March  4,  1915,  which  will  take 
effect  ninety  days  after  its  passage,  amends  §  7  of  the  act  to 
regulate  commerce,  and  among  other  things  provides  "that  it 
shall  be  unlawful  for  any  such  common  carrier  to  provide  by 
rule,  contract,  regulation  or  otherwise  a  shorter  period  for  giving 
notice  of  claims  than  ninety  days,  and  for  the  filing  of  claims 
for  a  shorter  period  than  four  months,  and  for  the  institution  of 
suits,  two  years:  Provided,  however,  that  if  the  loss,  damage', 
or  injury  complained  of  was  due  to  delay  or  damage  while  being 
loaded  or  unloaded,  or  damaged  in  transit  by  carelessness  or 
negligence,  then  no  notice  of  claim  n^r  filing  of  claim  shall  be 
required  as  a  condition  precedent  to  recovery/'  [38  Stat,  at  L. 
1196,  chap.  176.] 

This  Federal  statute  applies  to  interstate  commerce  only.  To 
meet  its  provisions,  however,  a  revision  of  the  provision  of  the 
uniform  bill  of  lading  above  quoted  is  necessary.  The  uniform 
bill  of  lading  has  been  employed  both  with  respect  to  interstate 
and  intrastate  shipments  in  this  state  in  the  past.  There  is  no 
likelihood  that  this  practice  will  be  departed  from  in  the  future. 

In  all  probability,  then,  the  uniform  bill  of  lading  when  revised 
to  meet  the  provisions  of  the  act  of  Congress  will,  for  the  future, 
meet  the  situation  which  led  to  the  complaint  herein.  If  it  does 
not,  the  matter  can  then  be  taken  up  in  a  proper  proceeding. 

Board  of  Public  Utility  Commissioners,  •  by  Ralph  W.  E. 
Donges,  President;  John  J.  Treacy,  John  W.  Slocum,  Commis- 
sioners. 

Note. — A  formal  order,  dismissing  the  complaint,  was  entered. 

In  Oscar  Bamett  Foundry  Co.  v.  Lehigh  Valley  R.  Co.  January 
22,  1915,  the  New  Jersey  Commission  also  dismissed  the  complaint, 
as  it  was  identical  in  all  essential  features  with  the  rules  applicable 
thereto  with  Nixon  Piano  Go.  v.  Gbntbal  B.  Go. 
P.U.R.1916D. 
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HEW  YORK  PUBIilO  SB31VICE  OOMMISSION,  SBCOND  DISTRICT. 

MILFOED  D.  WHEDON 

V. 

NEW  YOBK  &  VERMONT  HOME  TELEPHONE  COMPANY. 

[Decision  No.  214;  Case  No.  2682.] 

Bates '^  Telephone '^  Extension  service. 

The  charge  of  50  cents  per  month  for  extension  telephone  senr* 
ice  cannot  be  considered  unreasonable  where  the  total  estimated  annual 
expense  of  such  serrice  amoimts  to  $4»417  not  including  any  allowance 
for  workmen's  compensation  insurance,  fire  insurance,  pensions  of  em- 
ployees, or  welfare  work. 

[June  0,  1015.] 

CoMPLAiisrT  against  the  New  York  &  Vermont  Home  Telephone 
Company  as  to  rates  for  extension  telephone  service ;  dismissed. 

Carr,  Commissioner:  This  proceeding  is  based  on  a  complaint 
by  Milford  D.  Whedon  of  Granville,  New  York,  against  the 
New  York  &  Vermont  Home  Telephone  Company,  which  com- 
plaint was  filed  on  October  28;  1911.  The  complainant  is  a  resi- 
dent and  taxpayer  of  Granville,  New  York,  and  alleges  in  his 
complaint  that  he  has  a  telephone  in  his  residence,  and  also  in 
his  office,  paying  $1  a  month  for  the  residence  telephone  and 
$1.50  a  month  for  the  office  telephone.  He  alleges  that  the 
monthly  charge  of  60  cents  for  what  is  knovm  as  an  extension 
phone  is  excessive  and  unjust,  and  should  be  reduced  to  a  maxi- 
mum of  10  cents  a  month.  He  further  complains  because  the 
telephone  company  refuses  to  permit  him  to  purchase  and  install 
an  extension  phpne  in  his  residence  and  also  in  his  office,  and  con- 
nect them  with  the  company's  system ;  and  alleges  that  this  action 
on  the  part  of  the  company  is  unjust,  unfair,  and  unreasonable ; 
that  he  ought  to  be  permitted  to  do  this  at  his  own  expense ;  and 
that  if  this  were  done,  there  should  be  no  charge  made  by  the 
telephone  company  for  the  extension  phones. 

The  telephone  company  put  in  an  answer  in  the  latter  part 
of  November,  1911,  denying  the  allegations  in  the  complaint,  and 
alleging  that  the  monthly  charge  of  SO  cents  for  extension  tele- 
phone service  was  just  and  reasonable.  -  - 

P.U.R.1916D. 
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The  Commission  dismissed  the  complaint  as  to  all  matters 
therein  set  forth  except  the  monthly  rental  of  50  cents,  and  an 
order  to  that  effect  was  made  on  May  1, 1912.  The  complainant, 
having  advised  the  Commission  that  he  wished  to  prosecute  the 
complaint  as  to  the  monthly  rental  charge,  was  given  permission 
so  to  do ;  and  hearings  were  held  by  the  Commission  on  October 
9,  1912,  and  March  11,  1913.  At  these  hearings  the  complain- 
ant was  present  in  person,  and  the  respondent  was  represented 
by  counsel;  and  the  New  York  Telephone  Company,  which  had 
been  permitted  to  intervene,  was  also  represented  by  its  counsel. 
The  entire  question  of  the' reasonableness  of  the  charge  for  the 
extension  phones  was  gone  into  very  exhaustively  by  the  tele- 
phone companies  for  the  purpose  of  arriving  at  the  cost  of  the 
service.  The  telephone  companies  selected  a  large  number  of 
stations  in  their  different  divisions  throughout  the  state  for  the 
purpose  of  determining  as  nearly  as  possible  the  actual  expense 
of  operating  the  extension  phones.  This  study  developed  the 
fact  that  as  nearly  as  it  could  be  estimated  there  was  an  increase 
in  traffic  resulting  from  the  installation  of  extension  phones  on 
message-rate  lines  and  flat-rate  lines  of  approximately  15  per 
cent.  It  was  of  course  practically  impossible  to  determine  this 
absolutely,  but  as  a  result  of  the  study  the  witnesses  for  the  tele- 
phone company  testified  that  in  their  best  judgment  there  was 
an  increase  of  at  least  15  per  cent  in  local  traffic  wherever  exten- 
sion phones  were  installed.  Using  this  percentage  of  increase, 
they  also  determined  that  the  extension  phones  should  bear  this 
proportion  of  the  regular  traffic  expenses.  Taking  six  offices  in 
the  state  of  New  York  operating  under  conditions  similar  to  those 
at  Granville,  it  was  determined  that  the  actual  traffic  cost  per 
extension  station  based  on  15  per  cent  of  the  main  station  cost 
would  be  $0,595  per  annum-  The  witnesses  of  the  telephone 
company  stated  that  under  the  circumstances  as  developed  by 
the  study  of  this  question  it  would  be  fair  to  charge  the  extension 
phones  with  15  per  cent  of  the  commercial  expense  applicable 
to  the  main  line  phones.  For  this  purpose,  numerous  groupings 
were  made,  covering  all  divisions  in  the  state.  This  showed  a 
minimum  corairiercial  expense  of  $0,692  per  annum  in  the  Man- 
hattan-Bronx division.     The  matter  was  still  further  developed 

bv  takinc:  other  Xew  York  offices  which  were  fairly  comparable 
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to  Granville,  and  it  was  found  that  in  each  of  these  offices  the 
annual  commercial  expense  ran  from  $0,777  in  Fishkill  to  $1.10 
at  Plattsburgh.  The  commercial  expense  for  each  extension 
telephone  in  Granville  was  also  worked  out  on  substantially  the 
same  basis,  and  amounted  to  $0,692  per  annum.  The  study  was 
still  further  continued  for  the  purpose  of  determining  the  total 
investment  per  extension  station.  To  accomplish  this,  the  tele- 
phone company  took  a  total  of  five  hundred  orders,  excluding  the 
New  York  city  division,  and  the  result  showed  an  investment  per 
extension  station  of  $10,178,  and  the  annual  plant  charges  as 
determined  by  the  telephone  company  according  to  its  regular 
practice  amounted  to  $3,132.  The  total  estimated  annual  ex- 
pense, therefore,  as  developed  in  the  progress  of  the  case,  was  as 
follows  for  extension  phones  in  Granville : 

Traffic  expense  $0,595 

CommeTcial  expense   4 , 0. 692 

Annual  plant  charges 3 .  130 

$4,417 

In  the  figures  submitted  by  the  telephone  company  no  amounts 
were  included  for  workmen's  compensation  insurance,  fire  insur- 
ance, or  for  pensions  of  employees  or  welfare  work  which  it  may 
be  assumed  are  proper  items  of  expense  in  a  business  of  this 
character.  If  such  items  were  included,  it  might  well  be  that 
the  total  operating  expenses  of  $4,417  would  be  increased  to 
more  than  $5  per  annum,  and  there  might  be  contingent  expenses 
which  would  still  further  increase  this  total.  It  should  also  be 
noted  that  nothing  has  been  included  to  cover  a  return  on  the 
investment. 

Throughout  the  state  of  New  York,  the  New  York  Telephone 
Company,  a  subsidiary  of  the  American  Telephone  &  Telegraph 
Company,  commonly  known  as  the  Bell  system,  charges  a  mini- 
mum of  50  cents  per  month  for  extension  phone  service.  An 
investigation  which  was  made  by  the  Commission  also  shows  that 
this  is  the  minimum  rate  charged  throughout  the  country  by  Bell 
companies  for  this  kind  of  service,  and  in  some  stations  the 
charges  for  this  service  in  residences  are  as  high  as  $1  per  month, 
and  in  offices,  $1.50  per  month.  This  same  schedule  of  charges 
is  also  made  by  many  other  companies  throughout  the  United 

States  which  are  not  associated  with  the  American  Telephone  & 
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Telegraph  Company.  In  many  states  where  the  telephone  com- 
panies are  regulated  by  Commissions^  the  question  of  these  rates 
has  been  passed  upon  from  time  to  time,  and  in  no  instance  has 
it  been  decided  that  it  was  unreasonable  for  the  telephone  com- 
pany to  charge  60  cents  per  month  for  extension  phone  service 
similar  to  that  which  is  the  subject  of  the  present  complaint.  If 
the  various  state  authorities  having  jurisdiction  over  telephone 
rates  had  failed  to  reach  the  conclusion  that  it  was  essential  for 
the  public  as  well  as  the  companies  to  have  a  fairly  uniform  rate 
established  for  this  kind  of  service,  it  would  result  in  endless 
confusion  and  expense,  and  the  question  of  the  charges  made  for 
this  kind  of  service  would  have  to  be  fought  out  in  every  com- 
munity where  a  telephone  system  was  in  operation. 

In  the  brief  which  the  complainant  filed  with  the  Commission, 
he  does  not  admit  that  the  figures  presented  by  the  telephone 
company  are  correct,  but,  assuming  for  the  purpose  of  argument 
that  they  are  correct,  he  claims  that  the  rental  for  an  extension 
phone  per  annum  ought  not  to  exceed  $3,964  where  the  annual 
main  station  rental  is  $18  per  year,  and  $3,514  where  the  annual 
rental  of  the  main  station  is  $15  per  year.  Following  out  this 
line  of  reasoning,  the  subscriber  would  pay  $4.26  for  an  exten- 
sion phone  where  the  annual  main  station  rental  was  $20  per 
annum ;  $5.01  where  the  main  station  rental  was  $25  per  ftnmmn ; 
$5.76  where  such  rental  was  $30  per  annum;  and  $7.26  where  it 
was  $40  per  annum.  It  must  be  apparent  that  this  is  a  com- 
plicated method  of  arriving  at  the  rental  charge. 

An  extension  phone  in  Granville  offers  to  the  subscriber  most 
extensive  facilities.  It  enables  him  to  communicate  by  telephone 
with  people  all  over  the  country.  It  is  entirely  different  from 
the  situation  which  might  be  presented  if  the  Granville,  station 
had  no  connection  with  the  outside  world  and  the  service. was 
confined  exclusively  to  the  village  of  Granville.  The  accommo- 
dation afforded  by  an  extension  phone  cannot  be  exactly  meas- 
ured in  dollars  and  cents.  It  enables  a  person  to  telephone  from 
that  portion  of  his  residence  where  the  extension  phone  may  be 
installed  without  going  to  the  main  station  in  the  residence;  it 
is  available  in  many  emergencies  where  time  is  of  great  import- 
ance; it  enables  two  people  in  the  residence  to  make  use  of  the 
telephone  at  practically  one  and  the  same  time,  which  would  be 
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impossible  without  an  extension  phone,  and  this  extension  serv- 
ice provides  facilities  which  would  be  difficult,  if  not  impossible, 
to  obtain  in  any  other  way.  Taking  all  these  things  into  consid- 
eration, it  would  seem  as  though  the  service  rendered  by  the  tele- 
phone company,  and  which  is  complained  of  in  the  present  case, 
is  well  worth  the  moderate  charge  of  50  cents  per  month.  No 
evidence  was  introduced  by  the  complainant  to  in  any  way  sub- 
stantiate his  complaint,  he  apparently  having  been  satisfied  to 
rely  upon  the  testimony  which  he  developed  by  cross-examining 
the  witnesses  of  the  telephone  company.  Under  the  circum- 
stances therefore,  the  complainant  having  failed  to  convince  the 
Commission  that  the  charge  of  50  cents  per  month  made  by  the 
respondent  for  extension  telephone  service  in  the  village  of  Gran- 
ville was  unjust  or  unreasonable,  the  complaint  should  be  dis- 
missed and  an  order  to  that  effect  entered  forthwith* 


IfEW  YORK  PITBIilO  SKRVICB  OOMMISSION,  SECOND  DISTRICT. 

IN  EE  BOMB  &  OSCEOLA  RAILROAD  COMPANY^ 
[Deoision  No.  213;  Case  No.  4856.] 

Oramings^  Cfrade  ^  Approval  of  CotntnisHon '^  Abuse  of  discretion. 

The  Commission  cannot,  without  abusing  the  discretion  imposed 
in  it»  refuse  to  approve  the  construction  of  a  railroad  over  various 
highways  at  grades,  where  the  Commission  had  previously  duly  grant- 
ed a  certificate  of  public  convenience  and  necessity  for  the  construction 
of  the  railroad  over  the  precise  route,  and  the  municipal  authorities 
and  the  state  commissioner  of  highways,  with  full  knowledge  of  pres- 
ent conditions  and  probable  future  developments,  had  deliberately  and 
unhesitatingly  approved  of  and  consented  to  the  construction  of  such 
crossing. 

[June  3,  1915.] 

Fetition  of  the  Rome  &  Osceola  Railroad  Company  for  per- 
mission to  cross  certain  highway  at  grade;  granted. 

Appearances:  McMahon  &  McMahon  and  T.  Harvey  Ferris 
for  applicant;  F.  A.  Hermans  for  State  Commission  of  High- 
ways. 

Van  Santvoord,  Chairman:  This  is  an  application  of  the 
Rome  &  Osceola  Railroad  Company  for  permission  to  cross  cer- 
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tain  highways  in  the  towns  of  Lee  and  Ava  and  in  the  city  of 
Rome  in  Oneida  county,  and  in  the  town  of  Lewis  in  Lewis 
<20unty.  Li  July,  1908,  this  Commission,  upon  application  of  the 
petitioner,  duly  granted  a  certificate  of  public  convenience  and 
a  necessity  for  the  construction  of  the  railroad  of  said  corporation 
as  proposed  in  its  articles  of  incorporation,  and  consented  to  and 
approved  the  exercise  of  its  franchise  and  right  to  be  a  railroad 
company.  The  corporation  thereafter  proceeded  with  its  con- 
struction, and  has  to  a  large  extent  completed  its  roadbed  and  the 
grading  thereof;  and  accordingly  now  applies  for  leave  to  cross 
the  highways  referred  to,  all  of  such  crossings  to  be  at  grada 
Twenty-three  of  such  crossings  are  set  forth  in  the  application, 
but  it  appears  that  two  of  them  may  be  avoided  by  eliminating  a 
bend  in  one  of  the  highways  involved  through  the  construction  on 
one  side  of  the  railroad  of  a  short  piece  of  connecting  highway 
between  the  ends  of  the  excised  loop ;  and  this  suggestion  having 
been  accepted  by  the  corporation,  there  will  remain  only  twenty- 
one  crossings  to  be  considered  in  the  application.  Of  these, 
nineteen  are  at  the  various  intersections  of  the  road  with  country 
highways,  most  of  which  latter  are  of  very  slight  importance, — 
in  fact,  some  of  them  appear  to  be  nothing  more  than  private 
lanes  or  roads,  although  the  Commission  is  assured  that  they  are 
actual  highways.  The  evidence,  supplemented  by  the  Commis- 
sion's own  investigation  through  its  engineering  department  and 
the  personal  inspection  of  a  Commissioner,  discloses  that  traffic 
over  all  of  these  highways  is  very  light.  The  proposed  railroad 
is  to  be  used  exclusively  as  a  lumber  railroad,  and  will  operate 
through  a  sparsely  settled  district,  it  appearing  that  in  an  area 
of  about  200  square  miles  there  is  a  total  population  of  approx- 
imately only  2,760.  Expressed  in  another  way,  this  population 
would  be  contained  in  a  strip  8  miletf  wide,  of  which  the  proposed 
railroad  line  would  be  the  center.  For  all  these  reasons,  as  far 
as  the  strictly  country  highways,  so-called,  are  concerned,  there 
appears  no  reason  why  the  application  to  cross  such  roads  at  grade 
may  not  properly  be  granted :  the  supreme  court,  under  §  21  of 
the  railroad  laws,  having  consented  that  all  of  the  crossings  now 
referred  to  may  be  made,  and  consent  thereto  having  likewise 
been  given  by  the  respective  tovm  superintendents  of  highways 
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of  the  towns  of  Lee  and  Ava  in  Oneida  county,  and  the  town  of 
Lewis  in  Lewis  county. 

The  only  question  which  presents  difficulties  is  as  to  the 
method  of  crossing  two  highways  in  the  city  of  Rome.  One  of 
these  proposed  crossings  is  over  a  county  highway, — ^that  is,  a 
public  highway  which  has  been  improved  by  state  aid  at  the 
joint  expense  of  the  state  and  coimty, — and  the  other  over  an- 
other county  highway  which  is  about  to  be  similarly  improved  by 
state  aid.  The  angle  of  crossing  in  each  case  will  vary  only  a  few 
degrees  from  a  right  angle ;  and  under  present  conditions,  at  least, 
there  is  practically  an  unobstructed  view  for  .vehicles  and  foot 
passengers  who  approach  each  crossing  from  either  direction. 
Because  of  the  proximity  of  the  two  crossings  and  the  topography 
of  the  neighborhood,  an  undergrade  crossing  is  impossible,  while 
an  overhead  crossing  would  involve  construction  of  such  an 
elaborate  trestle  that  the  cost  would  be  prohibitive, — at  least  until 
traflSc  conditions,  which  in  years  to  come  might  be  developed, 
would  warrant. 

These  crossings,  although  within  the  municipal  limits  of 
Kome,  are  considerably  to  the  north  of  its  tax  limits,  so-called; 
and  apparently  it  will  be  many  years  before  the  growth  of  the 
city  in  that  direction  will  approach  the  locality  involved.  The 
conunon  council  and  board  of  public  works  of  the  city  have  re- 
spectively consented  that  these  proposed  9rossings  within  the  city 
limits  may  be  made  at  grade ;  and  finally,  the  state  commissioner 
of  highways  has  consented  to  the  crossing  at  grade  of  these  two 
highways,  and  has  filed  a  memorandum  in  this  case  to  the  effect 
that  he  has  decided,  under  §  146  of  the  highway  law,  to  grant  the 
application  of  the  petitioners  herein  for  the  issuance  of  a  permit 
for  the  aforesaid  two  county  highways  involved,  with  proper 
restrictions  and  conditions,  among  other  things,  as  to  the  rate  of 
speed  at  which  trains  shall  be  run  within  a  certain  distance  of 
each  side  of  said  highways. 

Keenly  alive  to  the  policy  of  the  law  that  no  new  railroad 
crossings  at  grade  shall  be  constructed  in  this  state  where  under 
or  overhead  crossings  are  reasonably  practicable, — with  which 
policy  it  should  be  needless  to  say  this  Commission  is  in  absolute 
accord, — ^we  nevertheless,  under  all  the  circumstances  of  this 
case,  feel  constrained  to  grant  the  present  application.     If  the 
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question  was  under  oonsideration  as  incidental  to  an  applicatioik 
for  a  certificate  of  public  convenience  and  necessity,  the  fact  of 
the  cost  of  an  overhead  crossing,  being  prohibitive,  would  by  na 
means  be  conclusive  in  favor  of  a  proposition  which,  as  far  as  the 
evidence  in  the  case  discloses,  is  apparently  based  largely  up<m 
private  rather  than  public  interest.  But  in  this  case  the  appli- 
cant has  in  good  faith  proceeded  with  the  construction  of  its  road- 
bed upon  the  precise  route  specified  in  its  application  for  a  cer- 
tificate of  public  convenience  and  a  necessity  in  1908 ;  at  which 
time,  under  the  circumstances  and  conditions  of  the  enterprise,, 
the  necessity  of  crossing  these  two  highways  at  grade  was  as  mani- 
fest as  now.  And  inasmuch  as  not  only  the  municipal  authorities, 
but  the  state  commissioner  of  highways,  with  full  knowledge  of 
present  conditions  and  probable  future  development,  have  delib- 
erately and  unhesitatingly  approved  of  and  consented  to  what  ia 
proposed,  I  am  of  opinion  that  to  now  deny  the  application  in 
the  respect  under  consideration  would  be  an  unwarranted  exercise 
of  discretion  on  the  part  of  this  Commission.  The  order  to  be 
entered,  however,  should  contain  proper  conditions  as  to  the 
method  of  train  operation  in  approaching  said  two  crossings  and 
each  of  them. 

In  the  opinion  of  the  Commission,  no  certificate  of  public  con- 
venience and  a  necessity  in  a  case  of  this  kind  should  hereafter  be 
granted  unless,  after  exhaustive  inquiry  into  the  matter  of  high- 
way crossings  which  may  be  involved,  this  Commission  at  the 
time  of  granting  such  certificate  shall  be  prepared  to  deliberately 
approve  of  a  new  crossing  at  grade  of  an  existing  highway,  if 
such  method  of  crossing  should  thereafter  be  urged  as  a  neces- 
sarily inevitable  incident  of  the  enterprise. 


NEW  YORK  PUBLIC  SERVICE  COICMISSION,  SBCOND  DISTRIOr. 

BOARD  OP  TRUSTEES  OF  VILLAGE  OP  ELMIRA  HEIGHTS 

V. 

ERIE  RAILROAD  COMPANY. 

[Decision  No.  215;  Case  No.  4479.] 

Fteadlnga  —  Complaint  —  Sufflciency. 

A  letter  from  the  attorney  for  a  village,  addressed  to  the  Com* 
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mission,  stating  that  he  had  been  instrueted  by  the  trustees  of  the  Tillage 
to  take  such  measures  as  might  be  necessary  to  procure  protection 
at  certain  street  crossings,  will  be  considered  sufficient  as  a  com- 
plaint where  the  railroad  company  has  complete  information  aa  to  the 
grounds  of  the  complaint,  and  neither  the  statute  nor  the  rules  of  the 
Commission  require  any  formal  pleading. 
fn>eedure -~  Statutory  requirements '^InstaUaUon  of  protection  at 
crossing. 

The  requirement  of  the  statute  (§  53  of  the  railroad  law)  that 
the  local  authorities  must  request  a  railroad  company  to  install  pro- 
tection at  crossings  before  an  application  may  be  made  to  the  Com- 
mission, is  met  where  the  attorney  for  the  village  addressed  a  letter 
to  the  company,  stating  that  he  had  been  authorized  by  the  Tillage 
board  to  take  such  measures  as  were  necessary  to  procure  the  erec- 
tion and  maintenance  of  gates  at  the  crossing  in  question,  and  further 
stated  the  reason  for  making  such  request. 

^rooed^Mre^^  Installation   of   protection   at   crossing  ^  Stat%itorff   rC' 
quirements  "  Form  of  request. 

The  request  required  by  statute  (§  53  of  the  railroad  law), 
which  the  local  authorities  must  make  to  a  railroad  company  for  the 
installation  of  protection  at  a  crossing  before  appealing  to  the  Com- 
mission, need  not  be  made  in  the  alternative  so  as  to  request  the  rail- 
road company  either  to  erect  gates  or  to  station  a  flagman  at  the  cross- 
ing. 

fussing  —  Qrade  —  Safety  devices  —  Sufficiency. 

An  automatic  alarm  bell  was  held  to  be  a  sufficient  safety  de- 
vice at  a  grade  crossing  where  the  evidence  showed  that  an  average  of 
288  pedestrians  use  the  crossing  each  day,  and  that  the  view  is  unob- 
structed in  both  directions. 

Vommission -^  Powers -^  Safety  devices   at  crossings  "^Complaint   of 
adjoining  residents. 

In  passing  upon  the  sufficiency  of  a  safety  device  at  a  railroad 
erossing,  the  Commission  can  look  only  as  to  the  requirements  of  safety 
and  conTenience  in  respect  to  railroad  and  street  traffic,  and  cannot 
consider  the  complaints  of  adjoining  residents  as  to  the  annoyance 
caused  by  the  ringing  of  an  automatic  bell. 

Crossings  ^Grades  "^Protection  for  pedestrian. 

The  Commission  ordered  the  railroad  company  to  maintain  an 
additional  flagman  at  a  dangerous  crossing  between  the  hoiu>s  of  7  and 
9  in  the  morning,  noon  and  1:30,  and  3:30  and  6:30  during  the  after- 
noon, where  it  appeared  that  a  large  number  of  pedestrians  used  the 
crossing  during  the  hours  mentioned,  that  a  school  was  located  near- 
by, and  that  an  additional  flagman,  during  the  hours  mentioned,  was 
necessary  for  the  protection  of  the  pedestrians. 

[June  10,  1915.] 

CoMpi^AiNT  by  the  board  of  trustees  of  the  village  of  Elmira 
Heights  as  to  the  insufficiency  of  protection  at  a  crossing  oyer  the 
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Erie  Railroad.    An  additional  flagman  was  ordered  to  be  main- 
tained during  the  rush  hours. 

Appearances:  Richard  H.  Thurston,  for  the  complainants; 
M.  B.  Pierce,  Assistant  to  General  Solicitor,  for  respondent. 

Irvihe,  Commissioner:  This  is  an  application  on  behalf  of 
the  board  of  trustees  of  the  village  of  Elmira  Heights  to  require 
the  Erie  Railroad  Company  to  erect  and  maintain  gates  at 
Eleventh  street  and  Fourteenth  street  in  that  village,  where  those 
streets  cross  the  main  tracks  of  the  railroad  company  at  grade. 

The  respondent  raises  several  objections  to  the  proceeding: 

1.  It  is  first  urged  that  there  is  no  proper  complaint  or  petition 
presented  to  the  Commission. 

The  matter  was  first  presented  by  an  informal  complaint  made 
by  the  board  of  education.  This  body  abandoned  the  proceeding,, 
and  the  attorney  for  the  village  then  addressed  a  letter  to  the  Com- 
mission, stating  that  he  had  been  instructed  by  the  board  of 
trustees  of  the  village,  by  resolution,  to  take  such  measures  aa 
might  be  necessary  to  secure  gates  or  other  protection  at  Four* 
teenth  street  and  Eleventh  street;  that  he  had  had  some  cor- 
respondence with  the  railroad  company  and  had  accomplished 
nothing.  He  requested  a  hearing.  He  expressly  stated  that  he 
was  acting  under  authority  of  the  village  board.  This  letter  was 
treated  as  a  complaint,  served  upon  the  railroad  company,  to- 
gether with  a  report  of  one  of  the  Commission's  inspectors,  and 
was  answered  by  the  railroad  company.  The  report  and  the  pre- 
vious correspondence  gave  complete  information  to  the  railroad 
company  of  the  grounds  of  the  demand,  and  as  neither  the  statute 
[railroad  law,  §  53 ;  Re  Niagara  Highway  Comrs.  72  Hun,  675, 
25  N.  Y.  Supp.  231]  nor  the  rules  of  the  Commission  required 
any  formal  pleadings,  the  application  will  be  deemed  sufficient. 

2.  It  is  urged  that  there  was  no  proper  request  made  to  the 
railroad  company  before  the  institution  of  the  proceeding. 

Section  53  of  the  railroad  law,  as  it  stood  prior  to  its  amend- 
ment by  chapter  559  of  the  laws  of  1915,  so  far  as  it  is  material, 
is  as  follows : 

"At  any  point  where  a  railroad  crosses  a  street,  highway,  turn- 
pike, plank  road,  or  traveled  way  at  grade,  or  where  a  steam 

railroad  crosses  a  street  railroad  at  grade,  and  the  corporation 
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owning  or  (^erating  such  railroad,  refuses,  upon  request  of  the 
local  authorities,  to  station  a  flagman  or  erect  gates,  to  be  opened 
and  closed  when  an  engine  or  train  passes,  the  Public  Service 
Commission  may,  upon  the  application  of  the  local  authorities 
and  upon  ten  days'  notice  to  the  corporation,  order  that  a  flagman 
be  stationed  at  such  point,  or  that  gates  shall  be  erected  thereat,, 
and  that  a  person  be  stationed  to  open  and  close  them  when  an 
engine  or  train  pa3ses,  or  may  make  such  other  order  respecting 
the  same  as  it  deems  proper." 

The  resolution  of  the  board  of  trustees  directed  the  village 
attorney  to  "take  up  the  question  of  crossing  protection  with  the 
Erie  Eailroad  Company."  In  pursuance  of  that  resolution,  the 
village  attorney  addressed  to  the  railroad  company  a  letter  in- 
fonning  the  railroad  company  that  he  had  been  directed  to  "take 
snch  measures  as  were  necessary  to  procure  the  erection  and 
maintenance  of  gates  at  the  Eleventh  street  and  Fourteenth 
street  crossings  of  your  railroad."  The  letter  then  proceeded  to 
state  the  reasons  for  making  such  a  request  The  statute  says 
nothing  as  to  the  manner  in  which  the  request  shall  be  made,  and 
this  letter  certainly  met  every  requirement  in  the  way  of  inform- 
ing the  company  what  was  desired  and  calling  upon  it  either  to 
act  or  to  refuse  to  act 

3.  A  more  serious  qnestion  is  presented  by  the  contention  of 
the  railroad  company  that  the  request  under  the  statute  must  be 
made  in  the  alternative;  that  is  to  say,  that  the  village  must  re- 
quest the  railroad  company  to  erect  gates  or  to  station  a  flagman, 
and  that  it  is  left  to  the  railroad  company  to  determine  which 
form  of  protection  it  will  adopt.  Therefore,  if  it  stations  a  flag- 
man it  has  complied  with  the  request,  and  nothing  further  may 
be  demanded. 

In  support  of  this  construction  the  respondent  appeals  to  the 
Ee  Xiagara  Highway  Comrs.  supra.  In  that  case  the  request  was 
made  in  the  alternative,  and  while  the  present  point  was  appar- 
ently not  raised,  the  request  was  held  to  be  suflBcient  as  against 
other  objections.  A  decision  that  a  request  made  in  the  alterna- 
tive is  sufficient  is  in  no  sense  a  decision  that  the  request  must  be 
made  in  the  alternative.  The  village  might  well  be  satisfied  with 
either  form  of  protection,  and  therefore  by  its  request  submit  to 
the  railroad  the  choice;  but  it  would  be  a  strange  construction  of 
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the  law  to  hold  that  where  a  crossiiig  is  so  situated  that  gates  are 
an  obvious  necessity,  the  hands  of  the  local  authorities  and  of 
this  Commission  would  be  tied  by  the  act  of  the  railroad  company 
stationing  a  flagmaiL  It  is  perfectly  clear  that  if  the  railroad 
company  refuses  to  comply  with  the  request,  the  Commission  has 
power  to  determine  the  method  of  protection  by  ordering  gates, 
by  ordering  a  flagman,  or  by  making  such  other  order  as  it  deems 
proper.  Had  it  been  the  intention  of  the  legislature  to  leave  the 
form  of  protection  to  the  judgment  of  the  railroad  company, 
the  only  proper  order  by  the  Commission  would  have  to  be  in 
the  alternative. 

Approaching,  then,  the  merits  of  the  case,  we  find  that  the 
village  of  Elmira  Heights  adjoins  the  city  of  Elmira  to  the  north. 
Four  streets  cross  the  tracks  of  the  Erie  Railroad  Company, 
which  at  that  point  runs  north  and  south  through  the  village.  Of 
these.  Eleventh  street  and  Fourteenth  street  are  the  only  streets 
in  the  body  of  the  village.  The  traffic  on  Eleventh  street  is  com- 
paratively light.  The  counts  made  prior  to  the  hearing  show  an 
average  of  288  pedestrians  a  day  using  the  crossing.  The  cross- 
ing is  now  protected  by  an  automatic  alarm  bell.  The  view  is 
unobstructed  in  both  directions.  It  seems  that  the  present  pro- 
tection is  entirely  adequate,  considering  physical  and  traffic 
conditions  as  they  now  exist.  Witnesses  complained  of  the  bell 
as  being  a  nuisance  to  them  in  their  homes,  even  at  a  considerable 
distance.  This,  however,  rather  emphasizes  the  adequacy  of  the 
warning;  and  this  Commission  cannot  look  beyond  the  require- 
ment of  safety  and  convenience  in  respect  of  railroad  and  street 
traffic  It  may  not  be  improper,  however,  to  suggest  to  the  rail- 
road company  that  it  consider  the  substitution  of  a  visible  auto* 
matic  signal  for  the  present  belL 

Fourteenth  street  is  the  main  street  of  the  village.  It  is  a 
wide  street,  and  while  the  view  is  nowhere  much  obstructed 
and  is  entirely  clear  in  both  directions  to  a  distance  of  70  feet 
west  and  100  feet  east  of  the  tracks,  the  situation  is  one  of  danger 
because  of  the  volume  of  street  traffic  and  the  high  speed  at  which 
many  trains  are  operated.  The  hazard  is  increased  by  reason  of 
the  proximity  of  a  school,  a  short  distance  east  of  the  tracks,  at- 
tended by  many  children  living  west  thereof,  who,  therefore, 
have  occasion  to  cross  the  tracks  four  times  a  day.    The  traffic  is 
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not  uniform,  the  sdiool  children  passing  shortly  before  9  in  the 
morning,  twice  between  12  and  1 :30,  and  again  before  4  in  the 
aftemooiL  There  are  several  factories  in  Elmira  Heights,  em- 
ploying a  great  many  men,  who,  also,  have  occasion  to  cross  the 
tracks  in  the  morning  and  evening,  and  sometimes  at  the  noon 
hour.  The  crossing  is  now  protected  by  a  flagman  day  and  night, 
and  an  extra  flagman  is  on  duty  between  12  and  1  o'clock.  The 
greatest  danger  is  to  pedestrians  who  congregate  during  what  may 
be  called  the  rush  hours,  wait  for  trains  to  pass,  and  immediately 
after  it  passes  start  over  the  tracks  unconscious  of  the  approach 
of  another  train  from  the  other  direction.  If  there  were  any 
special  danger  to  vehicular  traffic,  protection  by  gates  would  be  de- 
sirable. The  danger,  however,  is  chiefly  to  pedestrians,  and  these 
we  know  are  prone  to  "run  gates."  Especially  this  is  true  of 
children,  who  ate  those  chiefly  endangered  at  this  crossing.  On 
the  whole,  it  seems  that  they  may  be  best  protected  by  a  flagman 
on  the  ground  at  the  crossing,  who  is  in  a  position  by  his  personal 
interference  to  prevent  their  crossing  in  front  of  a  train.  An 
instance  of  this  character  occurred  while  the  writer  of  this  opin- 
ion was  inspecting  the  crossing.  One  flagman,  however,  is  not 
sufficient  at  times  of  heavy  traffic.  He  can  only  be  on  one  side  of 
the  train,  and  cannot  prevent  persons  on  the  other  side  from  start- 
ing across  the  moment  a  train  has  passed.  It  is  for  this  reason 
that  the  railroad  company  has  voluntarily  stationed  an  extra  flag- 
man at  the  noon  hour.  This  extra  protection  during  this  one 
hour  is  insufficient.  There  should  be  two  flagmen  on  duty  be- 
tween the  hours  of  7  and  9  in  the  morning;  noon  and  1:30^  and 
3 :30  and  6 :30  in  the  afternoon* 


NBW  YORK  PUBIilO  SERVICE  COMMISSION,  SECOND  DISTRICT. 

BISHOP  &  POHLEY 

V. 

LONG  ISLAND  RAILROAD  COMPANY. 
[Decision  No.  199;  Case  No.  4532.] 

RaUroads '^  Side^traclc  agreement. 

It  is  unreasonable  for  a  railroad  company  to  insist  that  a  cor- 
poration already  enjoying  side-track  facilities  should  become  a  party 
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to  an  agreement  between  the  company  and  another  shipper  with  ref- 
erence to  conditions  upon  which  the  side  track  should  be  relocated  for 
the  benefit  of  the  latter. 

Bailroads^Side'track  faciUiies '^  Written  agreement. 

A  railroad  company  is  entitled,  as  a  condition  precedent  to  the 
building  of  a  side  track  for  the  accommodation  of  a  shipper,  to  have 
an  agreement  in  writing  with  reference  to  the  conditions  tinder  which 
such  track  shall  be  built. 

Batlroads  ^  Side-trach  affreement^^  Unreasonable  provisions. 

It  is  unreasonable  for  a  railroad  company  to  require,  as  a  con- 
dition precedent  to  the  construction  of  a  necessary  side  track,  an 
agreement  by  the  shipper  to  indemnify  the  railroad  against  loss 
caused  by  fire  to  cars  standing  on  such  track  which  are  in  the  immedi- 
ate possession  of  the  railroad,  or  to  indenmify  the  railroad  for  all 
daims  of  whatever  character  for  damages  resulting  to  the  shipper's 
property  by  reason  of  fire  originating  from  locomotives  belonging  to  the 
railroad,  or  to  require  the  shipper  to  keep  the  siding  clear  of  snow, 
ice,  or  other  obstructions. 

Railroads '•^  Side'tracJc   a ffreement -^  Buildings   in   dangerotis   proa> 
imity  to  side  track. 

A  railroad  company  may  reasonably  require,  as  a  oondition 
precedent  to  the  construction  of  a  necessary  side  track,  an  agreement 
by  shipper  to  indemnify  it  against  loss  in  consequence  of  the  erection 
of  structures  and  fixtures  by  the  shipper  in  dangerous  proximity  to  a 
proposed  siding. 

[February  9,  1915.] 

PBOCEEDiNa  to  compel  relocation  of  side  track  for  benefit  of 
shipper;  relief  granted  upon  certain  conditions. 

Appearances:  J.  M.  Sheehan  for  complainants;  C.  L.  Addi- 
son, Assistant  to  President  the  Long  Island  Kailroad  Company, 
for  respondent 

Emmet,  Commissioner:  In  this  case  the  firm  of  Bishop  & 
Pohley  of  Southampton,  Long  Island,  are  asking  for  an  order 
directing  the  Long  Island  Railroad  Company  to  construct  a  side 
track  and  switch  connection  upon  property  belonging  to  the 
railroad,  adjacent  to  the  premises  upon  which  applicants  now 
conduct  their  business  as  masons  and  builders  in  the  town  of 
Southampton.  What  the  applicants  really  ask  for  is  the  reloca- 
tion of  an  existing  side  track,  rather  than  the  construction  of  an 
entirely  new  one.  A  side  track  has  been  in  existence  here  for 
a  number  of  years.  It  was  constructed  originally  for  use  by  the 
Suifolk  Light,  Heat,  &  Power  Company,  whose  power  house  lies 
a  little  to  the  westward  of  the  applicants'  property.     This  exist- 
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ing  side  track  is  now  used  to  some  extent  by  Messrs.  Bishop  & 
Pohley,  with  the  consent  of  the  Suffolk  Light,  Heat,  &  Power 
Company,  but  it  does  not,  by  reason  of  its  precise  location,  serve 
as  a  convenient  side  track  for  these  present  applicants.  The 
property  of  Messrs.  Bishop  &  Pohley  is  situated  about  midway 
between  the  power  house  of  the  Suffolk  Light,  Heat,  &  Power 
Company,  to  which  the  existing  side  track  runs,  and  the  point 
at  which  this  side  track  leaves  the  main  tracks  of  the  railroad 
company,  but  the  track  passes  the  property  of  the  applicants  at 
such  a  distance  that  a  considerable  haul  by  wagon  is  necessary. 
This  of  course  defeats  the  primary  purpose  of  a  side  track,  so 
far  as  Messrs.  Bishop  &  Pohley  are  concerned.  What  they  ask, 
theref  ore,  is  that  the  present  side  track  shall  be  relocated  so  that 
at  the  point  where  it  passes  applicants'  property  it  will  be  im- 
mediately adjacent  to  the  property,  thus  permitting  applicants  to 
derive  the  benefits  which  ordinarily  proceed  from  the  presence 
of  side  track  facilities  in  connection  with  their  business.  The 
proposed  change  will  involve  the  construction  of  about  115  feet 
of  new  track  and  the  relocation  of  about  250  feet  of  existing  side 
track  to  a  point  nearer  the  premises  of  petitioners  than  at  present. 
The  Suffolk  Light,  Heat,  &  Power  Company  are  entirely  wiDing 
that  this  shall  be  done. 

On  the  hearing,  it  was  proved  to  the  satisfaction  of  the  sitting 
Commissioner  that  the  side  track  and  switch  coimection  asked 
for  is,  in  the  language  of  the  statute,  "reasonably  practicable," 
that  it  can  be  "put  in  with  safety,"  and  that  the  business  of  the 
applicants  is  "sufficient  to  justify"  the  construction  of  the  facili- 
ties they  are  asking  for.  Facts  were  also  brought  out  as  to 
n^otiations  which  had  been  pending  for  some  time  between  the 
railroad  and  the  applicants  in  reference  to  the  building  of  this 
switch,  prior  to  the  filing  of  the  present  petition  with  the  Public 
Service  Commission.  The  facts  as  to  these  negotiations  appear 
to  have  some  bearing  upon  the  situation  which  we  are  now  called 
upon  to  unravel,  and  a  brief  statement  concerning  them  will 
therefore  be  proper. 

It  appears  that  prior  to  November,  1913,  Messrs.  Bishop  & 
Pohley  had  conducted  their  business  at  another  location  in 
Southampton,  adjacent  to  the  main  line  of  the  Long  Island  Kail- 
road  Company,  where  the  direct  handling  of  freight  between  their 
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warehouse  and  the  cars  of  the  company  was  possible.  Having 
accommodated  their  business  to  this  method  of  handling  freight, 
they  found  it  necessary  to  move,  and  in  November,  1913,  pui> 
chased  their  present  holdings.  These  lay,  as  I  have  already  said, 
near  an  existing  side  track  used  by  the  Suffolk  Light,  Heat,  & 
Power  Company.  The  possibility  of  availing  themselves  of  the- 
use  of  this  siding  was  largely  controlling  upon  the  applicants  in 
their  selection  of  the  new  site.  Before  taking  title  to  the  prop- 
erty they  took  the  matter  up  formally  with  the  railroad,  and 
asked  that  the  switching  and  side  track  facilities  then  used  by 
the  Suffolk  Light,  Heat,  &  Power  Company  be  so  relocated  as 
to  serve  the  purposes  of  applicant  as  well.  In  response  to  this 
request  the  railroad  company  had  a  map  made,  and  on  Decem- 
ber 5,  1913,  submitted  a  plan  for  changing  the  side  track  so- 
that  it  might  be  used  by  the  applicants  as  well  as  by  the  light- 
ing company.  Messrs.  Bishop  &  Pohley  were  informed  that 
this  plan  would  be  carried  out  upon  the  payment  by  them  to 
the  railroad  of  the  sum  of  $650.  They  were  content  with  these 
terms,  took  title  to  their  property,  and  on  December  8,  1913, 
paid  to  the  railroad  the  $650  asked  for. 

On  December  27,  1913,  they  received  word  from  the  rail- 
road company  that,  in  addition  to  making  the  $650  payment, 
they  would  also  be  expected  to  do  whatever  grading  was  neces- 
sary upon  the  railroad's  property  in  connection  with  the  proposed 
change  in  the  location  of  the  side  track.  This  they  acceded  to- 
ako,  and  immediately  did  the  necessary  grading  upon  the  rail- 
road's property  adjacent  to  their  own.  The  additional  cost  of 
this  work  to  Messrs.  Bishop  &  Pohley  was  about  $100. 

Up  to  this  time  nothing  had  been  said  by  the  railroad  of  any 
terms  and  conditions  other  than  those  I  have  already  mentioned. 
The  applicants  supposed  that  the  negotiations  had  been  com- 
pleted, and  that  the  grading  having  actually  been  done  as  re- 
quired by  the  railroad,  they  would  presently  be  put  in  enjoyment 
of  their  new  side-track  facilities.  This  proved  not  to  be  the 
case,  however,  for  subsequently  they  received  from  the  railroad  a 
proposed  form  of  agreement  to  be  executed  by  the  Suffolk  Light, 
Heat,  &  Power  Company  as  well  as  by  applicants  and  the  railroad 
company  in  which  other  conditions  for  the  construction  of  the 
new  facilities  were  insisted  upon.     The  lighting  company  re- 
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fosed  to  become  a  formal  party  to  the  agreement,  although  it 
again  stated  its  position  to  be  one  of  entire  willingnese  that  the 
change  in  the  location  of  the  side  track  desired  by  Messrs.  Bishop 
&  Pohley  should  be  miade. 

Upon  learning  that  no  tripartite  agreement  was  possible,  the 
railroad  company,  apparently  waiving  their  first  requirement 
that  the  Suffolk  Light,  Heat,  &  Power  Company  should  be  a  party 
to  a  formal  written  agreement,  asked  Messrs.  Bishop  &  Pohley 
to  execute  a  two-party  agreement  with  the  railroad,  containing 
among  other  provisions  the  following: 

"The  parties  of  the  second  part  [petitioners]  further  agree  to 
indemnify,  protect,  and  save  harmless  said  party  of  the  first  part 
against  loss,  damage,  and  expense  by  fire  to  cars  standing  upon 
said  siding,  or  in  the  immediate  charge  and  possession  of  the 
party  of  the  first  part  and  which  have  been  placed  there  for  the 
use  of  the  party  of  the  second  part,  and  from  all  claims  of  what- 
soever character  for  damages  resulting  to  the  property  of  the  said 
party  of  the  second  part  by  reason  of  fire  originating  from  the 
engines  and  locomotives  of  the  party  of  the  first  part,  and  result- 
ing in  the  burning  or  destruction  of  or  injury  to  the  property  of 
the  party  of  the  second  part. 

"The  party  of  the  second  part  agrees  to  keep  the  siding  clear 
of  snow,  ice,  and  other  obstructions,  and  not  to  erect  or  allow  to 
be  erected,  an.  building,  structure,  or  fixture  of  any  kind  in 
dangerous  proximity  to  said  side  track,  and  will  protect,  indem- 
nify, and  save  harmless  the  party  of  the  first  part  against  loss, 
damage,  and  expense  in  consequence  to  person  or  property  by 
reason  of  such  structure,  fixtures,"  etc 

To  these  provisions  Messrs.  Bishop  &  Pohley  objected.    They 

thought  it  unfair  on  the  part  of  the  railroad  company  to  ask 

them  to  indemnify  the  company  against  loss  on  account  of  "any 

building,  structure,  or  fixture  of  any  kind  in  dangerous  proximity 

to  said  side  track.''     They  were  unwilling  to  assume  liability 

on  account  of  damage  by  fires  caused  by  the  negligence  or  fault 

of  the  railroad  company  itself.     They  objected  to  other  clauses 

in  the  proposed  agreement.     The  track,  as  heretofore  stated,  was 

to  be  entirely  upon  the  property  of  the  railroad ;  and  it  appears 

from  uncontradicted  testimony  offered  in  the  present  proceeding 

that  the  railroad  has  always  been  in  the  habit  of  using  the  exist- 
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ing  side  track  not  merely  for  the  unloading  of  oil,  gasolene,  and 
other  inflammahle  substances  used  by  the  lighting  company,  but 
for  their  own  purposes  as  -^elL 

Nothing  happened  then  for  some  months.  Messrs.  Bishop  & 
Pohley  refused  to  sign  the  agreement  which  had  been  presented 
to  them,  and  the  railroad  made  no  move  toward  changing  the 
location  of  the  side  track.  They  did,  however,  on  April  22, 1914, 
inform  Messrs.  Bishop  &  Pohley  that  the  only  thing  which  de- 
layed the  work  was  Messrs.  Bishop  &  Pohley's  continued  unwill- 
ingness to  execute  the  papers  containing  the  clauses  which  are 
quoted  above.  That  appears  at  that  time  to  have  been  the  only 
real  obstacle,  from  the  point  of  view  of  the  railroad.  Nothing 
had  yet  been  said  about  any  inherent  difficulties  in  the  way  of, 
or  objections  to,  the  construction  of  such  a  side  track  as  the  plans 
which  had  been  prepared  called  for.  But  on  August  19,  1914, 
nearly  nine  months  after  Messrs.  Bishop  &  Pohley  had  paid  the 
railroad  company  $650,  in  expectation  that  this  was  their  only 
requirement  and  that  the  side  track  would  inmiediately  be  built, 
the  railroad  company,  for  the  purpose  evidently  of  bringing  the 
matter  to  a  head,  notified  the  applicants  that  in  theii  opinion  it 
was  not  desirable  to  build  such  a  side  track  as  had  been  discussed, 
and  that  for  this  reason  they  refused  to  build  it  They  gave  as 
their  reason  that  the  proposed  switch  was  "on  the  outside  of  a 
curve,"  and  that  therefore  it  would  not  be  "a  desirable  side 
track.'*  They  sent  back  the  $650,  and  all  further  negotiations 
were  off. 

As  matters  now  stand,  therefore,  all  parties  have  fallen  back 
upon  their  statutory  rights,  whatever  these  may  be.  Messrs. 
Bishop  &  Pohley  refuse  absolutely  to  sign  an  agreement  with 
the  railroad  containing  the  clauses  to  which  they  have  objected, 
claiming  that  these  exactions  upon  the  part  of  the  railroad  com- 
pany are  unreasonable.  They  stand,  in  other  words,  upon  their 
original  understanding:  that  they  were  to  have  the  side  track 
upon  paying  $650  and  doing  the  necessary  grading.  They  claim 
that  the  railroad  company  has  abundantly  shown,  during  the 
course  of  the  earlier  negotiations,  that  these  were  the  only  de- 
mands it  could  reasonably  make;  that  the  later  demands  were 
afterthoughts,  put  forward  to  block  the  business  entirely.     The 

grading  has  been  done,  and  the  petitioners  have  stated  that  they 
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are  wining  to  pay  over  $660  to  the  railroad  company  for  a  second 
time,  whenever  they  are  assured  that  they  will  have  their  side 
track.  They  stand  on  that.  The  SuflFolk  Light,  Heat,  &  Power 
Company  refuse  to  sign  papers  of  any  kind,  but  reiterate  their 
original  willingness  that  this  side  track  shall  be  relocated  and 
used  by  Messrs.  Bishop  &  Pohley  in  the  manner  proposed.  The 
railroad  now  insists,  as  we  understand  it,  that  the  side  track  pro- 
posed is  not  in  itself  a  desirable  one,  but  that  in  case  they  shall 
be  ordered  to  construct  it  this  shall  only  be  upon  condition  that 
both  the  Suffolk  Light,  Heat,  &  Power  Company  and  Messrs. 
Bishop  &  Pohley  shall  sign  an  agreement  with  them  covering  the 
matters  to  which  reference  has  been  made. 

Having  now  stated  the  salient  facts  of  the 'case,  and  defined 
the  attitudes  of  the  several  parties  in  interest,  we  shall  take  up 
the  points  which  have  been  raised,  one  by  one,  and  endeavor  to 
dispose  of  them  justly.  We  encounter,  first  of  all,  the  question 
whether  it  is  reasonable  for  the  railroad  to  insist  that  the  Suffolk 
Light,  Heat,  &  Power  Company  shall  be  included  as  a  party  in 
any  side  track  agreement  which  may  hereafter  be  entered  into 
between  it  (the  railroad)  and  Messrs.  Bishop  &  Pohley.  Under 
all  the  circumstances,  we  do  not  think  that  it  is.  Whatever  the 
rights  of  the  Suffolk  Light,  Heat,  &  Power  Company  may  be  in 
respect  to  their  present  side-track  facilities,  we  see  no  reason 
why  that  corporation,  in  a  dispute  between  the  railroad  and 
Messrs.  Bishop  &  Pohley,  should  be  called  upon  to  jeopardize  its 
present  status.  We  say  this  without  presuming  to  pass  in  any 
way,  at  this  lime,  upon  any  questions  which  may  now  be  at  issue, 
or  which  may  hereafter  arise,  between  the  railroad  and  the  light- 
ing company.  Our  understanding  is  that  at  present  no  written 
agreement  exists  between  these  two  companies.  The  lighting 
company  claims  that  none  is  necessary.  If  they  were  willing  now 
to  enter  into  an  agreement  of  this  character,  it  is  to  be  assumed 
that  Messrs.  Bishop  &  Pohley  would  be  quite  indifferent  as  to 
whether  or  not  this  were  done  in  conjunction  with  their  matter 
or  separately,  so  long  as  it  didn't  interfere  in  any  way  with  their 
status,  but  since  the  lighting  company  is  unwilling  to  make  any 
written  agreement,  Messrs.  Bishop  &  Pohley  object  to  being  held 
up  by  reason  of  this  fact.     We  think  that  they  have  a  perfect 

right  to  take  that  position.  They  are  not  concerned  in  any  way 
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with  the  lighting  company^s  affairs.  The  lighting  company  ap- 
pears, as  a  matter  of  fact,  to  have  done  all  that  is  necessary  to 
facilitate  an  adjustment  of  the  present  dispute  between  the  rail- 
road and  Messrs.  Bishop  &  Pohley.  They  have  expressed  their 
entire  willingness  that  the  side  track  shall  be  relpcated  in  the 
manner  asked  for  by  Messrs.  Bishop  &  Pohley,  and  that  it  shall 
be  used  by  Messrs.  Bishop  &  Pohley  as  well  as  by  themselves. 
They  don't  ask  it,  but  they  are  willing  that  it  should  be  done. 
It  is  nothing  to  them,  one  way  or  the  other.  That  willingness 
on  their  part  leaves  the  present  proceeding,  it  seems  to  us,  in 
precisely  the  position  it  would  be  in  if  no  such  concern  as  the 
Suffolk  Light,  Heat,  &  Power  Company  were  in  existence  at  alL 
It  may  be  disposed  of  by  us  on  that  basis.  If  the  railroad  wishes 
to  take  up  with  the  Suffolk  Light,  Heat,  &  Power  Company  the 
question  of  a  written  side-track  agreement,  let  them  do  so  in 
some  manner  that  will  not  involve  Messrs.  Bishop  &  Pohley. 
We  can  see  no  other  theory  upon  which  the  present  case  can  be 
handled  in  a  way  that  will  be  just  to  Messrs.  Bishop  &  Pohley. 

The  next  questions  we  have  to  consider  are  whether:  (1)  It 
is  desirable  and  practicable  to  build  such  a  side  track  as  Messrs. 
Bishop  &  Pohley  have  asked  for,  and  whether  the  business  of 
the  firm  in  question  is  sufficient  to  justify  the  establishment  of 
these  facilities;  (2)  whether  the  railroad  is  entitled  to  have  a 
formal  written  agreement  from  Messrs.  Bishop  &  Pohley  as  a 
condition  to  their  establishing  facilities  asked  for,  rather  than 
a  mere  verbal  understanding  or  an  exchange  of  letters;  and 
(3)  whether  the  several  conditions  upon  which  the  railroad  has 
insisted  shall  go  into  such  a  written  agreement  are  reasonable 
and  ought  to  be  accepted  by  Messrs.  Bishop  &  Pohley. 

The  first  of  these  questions  must  be  answered  in  the  affirma- 
tive. We  believe  that  such  a  side  track  and  switch  connection 
as  Messrs.  Bishop  &  Pohley  require  can  be  put  in  with  safety, 
and  that  the  business  of  the  firm  is  sufficient  to  justify  them  in 
asking  the  railroad  for  the  connection.  The  evidence  offered 
on  this  point  on  behalf  of  the  applicants  was  not  seriously  con- 
troverted, and  the  action  of  the  railroad  in  previously  agreeing 
to  do  this  work  upon  certain  terms,  without  raising  the  question 
of  its  practicability  or  of  the  sufficiency  of  the  applicants'  busi- 
ness, assures  us  upon  these  points  beyond  any  reasonable  doubt. 
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To  the  second  question,  as  to  whether  or  not  the  railroad  is 
entitled  to  have  a  written  agreement  with  Messrs.  Bishop  & 
Pohley  covering  the  conditions  under  which  a  side  track  shall  be 
built,  onr  answer  is  that  \he  railroad  is  entitled  to  an  agreement 
in  writing.  A  matter  of  this  importance  should  not  be  left  at 
loose  ends.  The  railroad  is  quite  within  its  rights  in  requiring 
that  any  understanding  they  come  to  with  Messrs.  Bishop  &  Poh- 
ley should  be  reduced  to  writing. 

This  brings  us  to  the  third  point,  as  to  what  provisions  such 
an  agreement  shall  contain.  Is  it  reasonable,  in  the  first  place, 
for  the  railroad  to  demand  indemnity  from  Messrs.  Bishop  & 
Pohley  against  loss,  damage,  and  expense  by  fire  to  cars  stand- 
ing upon  the  relocated  siding,  which  are  in  the  immediate  charge 
and  possession  of  the  railroad,  but  which  have  been  placed  on  the 
aiding  for  the  use  of  Messrs.  Bishop  &  Pohley  ?  On  the  whole, 
we  think  that  it  is  not  reasonable  for  the  railroad  to  require  this. 
True,  the  indemnity  asked  for  is  only  against  damage  to  cars 
which  are  being  used  in  coimection  with  the  buBiness  of  Messrs. 
Bishop  &  Pohley,  and  if  these  cars  were  actually  in  the  posses- 
sion of  the  last-named  firm,  or  in  charge  of  their  officers,  or  on 
their  property,  we  should  not  regard  the  railroad's  requirement 
as  unreasonable.  Under  the  circumstances,  we  do.  We  feel 
that  upon  such  facts  as  have  been  established  in  this  case  as  to 
the  general  use  to  which  this  siding  has  always  been  put  by  the 
railroad,  there  is  no  greater  reason,  or  substantially  none,  for 
auch  indemnity  as  is  asked  for  here  than  there  would  be  against 
damage  to  cars  iLsed  in  coimection  with  Messrs.  Bishop  &  Poh- 
ley's  shipments  while  these  were  standing  upon  the  main  tracks 
<rf  the  railroad. 

With  regard  to  the  next  requirement  of  the  railroad,  which 
is  that  Messrs.  Bishop  &  Pohley  shall  indemnify  it  against  all 
claims  of  whatsoever  character  for  damages  resulting  to  Messrs. 
Bishop  &  Pohley's  property  by  reason  of  fire  originating  from 
^ingines  and  locomotives  belonging  to  the  railroad^  the  same  gen- 
Wil  argument  obtains,  but  with  even  greater  force.  The  loco- 
motives from  which  it  is  apprehended  that  injury  may  come  to 
Messrs.  Bishop  &  Pohley's  property  would  not,  it  must  be  re- 
membered,  ever  be  operated  or  standing  upon  Messrs.  Bishop  & 
Pohley's  property.     No  portion  of  the  proposed  switch  track 
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lies  elsewhere  than  upon  the  railroad  company's  land.  At  all 
times  the  railroad's  locomotives  are  on  railroad  property,  and 
at  all  times,  too,  they  are  nnder  the  exclusive  control  of  railroad 
employees.  Under  these  circumstances,  even  if  damage  were 
done  by  locomotives  engaged  in  hauling  freight  exclusively  for 
Messrs.  Bishop  &  Pohley,  we  should  doubt  the  reasonableness 
of  compelling  Messrs.  Bishop  &  Pohley  to  be  insurers  against 
the  consequences  to  themselves  of  careless  handling  of  these  loco- 
motives. But,  as  we  have  seen,  the  side  track  involved  in  this 
proceeding  has  always  been,  and  if  relocated  will  continue  to 
be,  largely  used  by  others  than  Messrs.  Bishop  &  Pohley.  It 
is  used  primarily,  of  course,  by  the  lighting  company,  but  it 
is  used  also  by  the  railroad  itself  for  the  temporary  storing  of 
cars  loaded  with  freight  consigned  to  other  Southampton  ship- 
pers. The  indemnity  here  asked  for  would  cover,  so  far  as  we 
can  see,  locomotives  engaged  in  handling  cars  used  by  the  light- 
ing company  and  by  these  other  local  shippers,  and  for  the  rail- 
road for  its  own  purposes,  as  well  as  those  cars  which  are  con- 
signed to  Messrs.  Bishop  &  Pohley.  It  is  impossible  for  us, 
therefore,  to  regard  this  as  a  reasonable  requirement. 

For  much  the  same  reason  we  do  not  believe  that  Messrs. 
Bishop  &  Pohley  should  be  required  to  keep  the  siding  in  ques- 
tion, or  any  part  of  it,  clear  of  snow,  ice,  and  other  obstructions. 
We  do  not  think  that  where  side  tracks  are  on  the  property  of 
the  railroad,  and  are  being  largely  used  by  the  railroad  for  pur^ 
poses  other  than  to  transport  freight  to  and  from  the  applicants' 
property,  such  a  requirement  is  reasonable.  It  should  not  be 
included  in  any  agreement  which  may  be  made  in  connection 
with  the  present  application. 

We  see  no  reason,  however,  why  the  railroad  is  not  entitled 
to  be  indemnified  against  loss,  damage,  and  expense  in  conse- 
quence of  the  erection  of  buildings,  structures,  or  fixtures  of 
any  kind  by  Messrs.  Bishop  &  Pohley  in  dangerous  proximity 
to  the  proposed  siding.  .In  saying  this,  however,  we  wish  to 
make  it  very  plain  that  we  cannot  undertake  at  this  time  to  say 
what  might,  in  some  case  hereafter  to  arise,  be  regarded  as  "dan- 
gerous proximity''  as  the  phrase  would  here  be  used.  That  is 
something  which  would  depend  almost  entirely  on  the  uses  to 
which  the  structures  in  question  were  put.     Therefore,  if  any 
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«uch  clause  is  to  be  inserted  in  an  agreement  between  Messrs. 
Bishop  &  Pohley  and  the  railroad,  it  must  be  understood  that  in 
case  of  a  claim  under  it  for  indemnity,  Messrs.  Bishop  &  Pohley 
will  be  privileged  to  show,  if  they  are  in  a  position  so  to  do,  that 
the  particular  structure  or  fixture  involved  was  not  in  fact — 
having  regard  for  the  uses  to  which  it  was  put — in  "dangerous 
proximity"  to  the  side  track.  That  would  present  a  clean-cut 
question  of  fact,  which  would  have  to  be  determined  by  what- 
ever tribunal  it  came  before  as  the  circumstances  might  war- 
rant. But  we  can  see  no  particular  reason  why,  with  this  un- 
derstanding, the  general  provision  here  referred  to  should  not 
be  included  in  the  proposed  agreement. 

We  do  not  think  that  it  is  reasonable  for  the  railroad  to  ask  that 
they  shall  have  "the  right  at  any  time  after  notice  in  writing  to 
the  parties  of  the  second  part  to  discontinue  the  use  of  said  track, 
to  remove  the  connections,  switches,  and  frogs,  upon  the  property 
of  the  second  part,  and  to  enter  upon  the  property  of  the  second 
part  and  take  up  and  remove  so  much  of  said  track  belonging  to 
the  party  of  the  second  part  as  may  be  located  thereon."  So 
far  as  the  present  case  is  concerned,  this  seems  to  be  a  mere 
omnibus,  and  quite  irrelevant,  provision.  It  refers  to  a  side  track 
which  is  located  upon  private  property,  and,  as  we  have  several 
times  said,  that  is  not  the  case  with  reference  to  the  side  track 
in  question.  For  the  reason,  therefore,  that  the  proposed  pro- 
vision would  have  no  bearing  upon  the  facts  of  this  situation,  it 
should  not  be  included  in  an  agreement  dealing  with  this  par- 
ticular situation,  and  no  other.  This  Commission  will  always  be 
ready,  in  a  proper  proceeding,  to  consider  the  question  of  per- 
mitting the  railroad  to  abandon  this,  or  any  other  side  track, 
whenever  a  change  in  conditions  shall  appear  to  warrant  such 
abandonment. 

These,  we  believe,  are  the  chief,  if  not  the  only,  portions  of 
the  proposed  written  agreement  between  the  railroad  and  Messrs. 
Bishop  &  Pohley  which  are  in  dispute.  The  applicants  are  will- 
ing, as  we  understand  it,  to  subscribe  to  the  railroad's  require- 
ment that  they  shall  pay  $650  toward  the  cost  of  relocating  and 
reconstructing  the  side  track  in  the  manner  proposed.  They 
have  already,  at  their  own  expense,  done  the  necessary  grading. 
Our  conclusion  is  that  they  are  entitled  to  their  side  track,  upon 
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signing  and  complying  with  the  terms  of  a  written  agreement  be- 
tween themselves  and  the  railroad  company  which  shall  embody 
these  requirements  as  to  payment  and  grading,  and  which  shall 
contain  also  such  usual  verbiage  as  is  employed  in  documents  of 
this  character,  as  well  as  the  single  requirement  referred  to 
above  which  the  railroad  has  proposed  and  to  the  insertion  of 
which  we  can  see  no  objection.  But  the  agreement  in  question 
shall  contain  none  of  the  other  requirements  which  have  herein 
been  discussed,  and  which,  for  the  reasons  above  stated,  we  deem 
to  be  unreasonable. 


WISCONSIN  RAIIiROAD   COMMISSION. 

IN  RE  FBIENDSHIP  TELEPHONE  COMPANY. 

Keturn'— Reasonableness'^ Increase  of  telephone  rates, 

A  telephone  company  was  allowed  to  increase  its  rates  for  wall 

phones,  where  it  appeared  that  if  interest  and  depreciation  should  be 

'    allowed  at  7  per  cent  each,  the  revenue  from  such  increased  rates  would 

.     produce  a  return  of  14  per  cent  on  an  amount  below  the  value  of  the 

companjr's  property. 

Bates  —  Telephones  —  DesTc  phones, 

A  proposed  rate  for  desk  phones  of  25  cents  per  month  higher 
than  the  regular  wall  phone  rate  was  held  unreasonable  on  the  ground 
that  this  amoimt  exceeded  the  difference  in  the  cost  of  operating  and 
maintaining  the  two  phones;  but  the  company  was  held  entitled  to 
make  a  nominal  charge  of  $1  for  niaking  a  change  from  wall  to  desk 
phones. 
Bates  —  Telephones  —  Stoitching  service, 

A  rate  of  $6  and  $7  for  switching  service,  unusual  conditions 
not  being  disclosed,  was  held  to  be  too  high,  the  Commission  refusing 
to  disturb  the  present  rates  of  $3  and  $5  applicable  to  this  class  of 
service,  but  leaving  this  feature  of  the  case  open  for  the  productioa  of 
further  testimony  if  deemed  necessary. 

[June  10,  1916.] 

Application  of  petitioner  for  authority  to  increase  telephone 
rates;  granted  in  part  and  in  part  denied.  Rates  for  business 
and  residence  telephones,  rural  telephones,  toll  and  switching 
service  adopted,  including  provisions  for  rental  of  equipment, 
free  service,  moving  or  exchanging  charges,  extra  call  bells,  and 
rates  for  public  building  and  pay  stations. 

By  the  Commission:     The  Friendship  Telephone  Company 
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filed  an  application  on  March  26,  1915,  praying,  in  general,  that 
a  rate  and  toll  schednle  there  presented  might  be  adopted  as  its 
legal  rate  schedule.     The  application  set  forth  in  more  detail: 
(1)  That  the  petitioner  operates  a  telephone  system  in  the  vil- 
lages of  Adams  and  Friendship  and  the  adjacent  territory;  (2) 
that  the  present  rate  for  all  telephones  is  $1  per  month,  except 
where  a  part  of  the  equipment  is  owned  by  the  subscribers;  (3^ 
that  an  increase  in  rates  is  necessary  in  order  to  pay  interest  on 
the  investment  and  to  set  aside  a  depreciation  fund,  to  cover 
salaries  of  extra  employees  required  for  24-hour  service,  to  pro- 
vide for  a  competent  plant  manager,  to  change  grounded  to 
metallic  circuits,  to  change  from  party  to  single-line  service,  and 
to  make  other  changes  in  service  benefiting  the  subscribers ;  and 
petitioned  that  (4)  the  following  schedule  of  rates  might  be  put 
m  effect; 

Adams  and  Friendship. 


BunneM  Telephone: 

Single  Line  .*.... 

TVo  Party  Line 

Extension  Phone  (same  building) 

Betidence  Telephone: 

Single  Line   

Two  Party  Line '. . . 

Four  Party  Line  

Extension  Phone  (same  building) 

Bwal  Lines: 

Meaning  circuits  beyond  the  corporate  limits 
of  Adams  and  Friendship. 

Ten  Party  Line 

Toll  Rates. 
Adams  or  Friendship  to  the  following  points: 


Wall  Phone 
Per  Month. 


$2.00 

1.75 

.60 

1.60 

1.25 

1.00 

.50 


1.25 


Desk  Phone 
Per  Month. 


$2.25 

2.00 

.60 

1.75 

1.50 

1.25 

.60 


1.50 


Air  Line  Distance. 

Place. 

Kate 

Three 

Minute& 

Each 

Additional 

Minute. 

8  miles 

Arkdale   

10^ 
10^ 
10^ 
1(H 

10^ 
20^ 
15^ 

15i? 
10^ 
10^ 
10^ 
16^ 

3< 

7     «     

Arkdale  Station 

3^ 

12     «     

Big  Flats    

3^ 

10     « 

Easton     

34 

10     "     

Grand  Marsh 

3^ 

30     » 

Kilbourn    

6< 

20     " 

Kecedah   

5^ 

20  "  '.".'.!'.;. 

12     « 

14     «     

Qiiincy   (via  W.  C.)    

(Moshure  S.  W.)    

Strongs  Prairie  

5^ 
3^ 
3^ 

13     «     

White  Creek 

3< 

20     «     

Westfield   

54 

^n-RiOLm 
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Free  Service,  Subscribers  at  Adams-Friendship  exchange  to 
have  free  service  with  the  Easton,  White  Creek,  Quincy,  Strongs 
Prairie,  Arkdale,  and  Grand  March  exchange.  Nonsubscrihers 
to  be  charged  the  regular  toll  rate. 

Switching  Charge.  Eate  for  connecting  lines  or  connecting 
companies  where  their  line  connects  direct  with  our  Adams- 
Friendship  exchange: 

To  connecting  line  where  instrument  and  line  are  owned  and 
maintained  by  connecting  parties,  the  Friendship  Telephone 
Company  will  extend  a  connecting  rate  of  $7  per  year,  provided 
that  there  are  six  or  more  subscribers  on  said  connecting  line, 
they  to  have  the  same  privileges  as  the  regular  subscribers  of 
the  Friendship  Telephone  Company. 

Where  the  party  owns  his  own  telephone  and  the  Friendship 
Telephone  Company  owns  the  line,  a  rate  of  $12  per  year  will 
apply;  the  same  rate  to  also  apply  where  subscriber  owns  the 
line  and  the  company  the  telephone. 

Moving  Charge,  A  moving  charge  will  be  made  against  our 
regular  subscribers  when  move  is  desired  within  one  year  from 
date  of  installation.  If  the  moving  is  from  one  location  to  anoth- 
er, the  charge  will  be  $2.  If  moving  is  from  one  room  to  another, 
or  changed  in  the  same  building,  a  charge  of  $1  will  be  made. 
One  move  a  year  after  tHe  first  year  is  allowed  free. 

Extra  Call  Bells,  Ordinary  extension  call  bell,  15  cents  per 
month;  loud  ringing  extension  call  long,  25  cents  per  month. 

Rale  for  Public  Buildings,  Schools,  lodges,  churches,  and  all 
charitable  institutions  shall  take  the  single-line  residence  rate. 

Pay  Stations,  The  company  is  given  the  privilege  of  establish- 
ing pay  stations  or  private  booths,  making  a  charge  of  5  cents 
for  city  calls,  such  calls  to  be  limited  to  five  minutes. 

White  Creek,  Easton,  Big  Flats,  and  Arkdale  Station,  The 
same  rules  and  conditions  apply  at  these  exchanges  as  at  Adams- 
Friendship,  except  that  all  business  is  considered  rural  and  the 
charge  for  connecting  lines  is  $6  per  year  instead  of  $7  per  year. 

The  toll  rates  based  on  air-line  distance  to  points  on  our  line 
are  to  be  computed  as  follows : 

Any  point  under  15  miles,  10  cents  for  3  minutes  and  3  cents 
for  each  additional  minute. 

Between  15  and  25  miles,  15  cents  for  3  minutes  and  5  cents 

for  each  additional  minute, 
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Between  25  and  35  miles,  20  cents  for  3  minutes  and  5  cents 
for  each  additional  minute. 

Same  rates  to  apply  both  day  and  night. 

In  conformity  to  law,  hearing  was  had  in  Madison  on  April 
23,  1915,  after  due  notice  had  been  served  on  interested  parties. 
Appearance  was  made  by  E.  F.  Kileen  as  attorney  for  the  com- 
pany. If  o  appearances  were  entered  against  the  petitioner  com- 
pany. 

The  testimony  taken  at  the  hearing  showed  the  extent  of  the 
plant  and  its  value  according  to  the  best  knowledge  of  witnesses, 
a  statement  of  assets  and  liabilities,  and  an  explanation  of  the 
operating  conditions  of  the  company. 

No  valuation  of  the  system  has  been  made  by  the  Commission. 
The  petitioner,  in  its  testimony,  claimed  a  valuation  of  $17,895, 
although  the  book  value  as  reported  to  the  Commission  in  its 
balance  sheet  as  of  January  1,  1916,  amounted  to  but  $12,500. 
As  will  develop  later,  however,  the  preciseness  of  valuation  need 
not  be  an  issue  of  the  case. 

A  reproduction  of  the  income  account  of  the  company  is  shown 
below: 

Income  Account,  Friendship  Telephone  Company. 
Year  Ending  Jan.  1,  1915. 
Operating  Revenues, 

Exchange  telephone  earnings $2,674.05 

Earnings  from  connecting  lines 305.94 

Total  operating  revenues $2,979.90 

Operating  Expenses, 

Central  office  expense — ^manual  $1,135.22 

Wire  plant  expense 673.83 

Substation  expense   562.30 

Commercial  expenses   184.79 

General  expenses   139.93 

Undistributed  expenses   132.90 

Total  of  above  items   $2,818.97 

Depreciation   888.00 

Taxes    39.43 

Total  operating  expenses $3,746.40 

Net  operating  deficit   766.41 

Nonoperating  revenues |         11.20 

Gross  deficit  755.21 

'Deductions  from  gross  income  ^   78.04 

Net   deficit    •       833.25 

Deficit  beginning  of  year .  4.69 

Deficit  at  close  of  year  $837.94 

1  Interest  on  fioating  debt. 
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This  income  account  shows  a  deficit  of  $833  for  the  year  in 
spite  of  the  fact  that  no  dividends  have  been  declared  and  that 
the  allowance  for  depreciation  is  small.  That  an  increase  in  ]cates 
should  be  granted  is  evident.  The  company  has  indicated  the 
rate  schedule  which  it  desires  to  install.  The  Commission  has 
estimated  the  revenue  derivable  from  this  schedule  (using  the 
wall  phone  rates  quoted),  and  finds  that  the  revenue  would  be 
about  $4,250.  Since  the  present  expenses  amount  to  $3,813,  it 
appears  that  about  $437  would  then  be  available  for  interest  and 
for  additional  depreciation.  Some  economies  are  probably  pos- 
sible in  substation  expense,  and  if  these  are  attained,  the  above 
total  will  be  somewhat  larger.  Adding  back  the  $888  already 
allowed  for  depreciation,  the  total  available  for  interest  and  de- 
preciation would  be  from  $1,350  to  $1,400.  If  interest  and 
depreciation  should  be  allowed  at  7  per  cent  each,  $1,400  would 
equal  14  per  cent  on  $10,000,  which  is  below  either  of  the  valua- 
tion figures  presented  by  the  petitioner.  It  would,  therefore, 
seem  that  the  application  of  the  petitioner  should  be  granted  in 
so  far  as  the  rates  specified  for  wall  phones  pertain. 

The  company  further  desires  to  charge  a  rate  for  desk  phones 
that  is  twenty-five  cents  per  month  higher  than  for  the  regular 
wall  phone.  The  Commission  is  not  inclined  to  favor  this  propo- 
sition, because  this  amount  exceeds  the  difference  in  the  cost  of 
operating  and  maintaining  the  two  phones.  The  rates  quoted 
for  telephone  service  appear  to  be  about  as  high  as  they  should 
be,  and  it  is  not  considered  advisable  to  approve  an  additional 
charge  for  desk  phones.  The  company  should  be  protected  in  the 
change  from  wall  to  desk  phones  by  making  a  nominal  charge  of 
about  $1. 

With  reference  to  the  rate  for  switching  service,  quoted  by  the 
company,  it  may  be  said  that  unless  there  are  unusual  conditions 
not  disclosed  in  the  record,  $6  and  $7  are  rather  high  for  this 
class  of  service  as  found  in  other  cases  before  the  Commission, 
and  nothing  has  been  introduced  to  show  that  an  unusual  rate 
is  required  in  this  instance.  The  present  rates  of  $3  and  $5  ap- 
plicable to  this  class  of  service  will  not  be  disturbed  at  this  time. 
The  Commission  will  leave  this  feature  of  the  case  open,  however, 
in  order  that  further  hearing  may  not  be  necessary  should  perti- 
nent evidence  upon  this  point  be  presented  by  the  company.  In 
those  cases  where  the  subscriber  owns  a  part  of  the  equipment, 
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the  company  will  be  authorized  to  pay  a  reasonable  rental  for 
this  equipment. 

The  toll  rates  now  submitted  are  in  many  cases  decreases  from 
existing  charges,  and  in  very  few  cases  do  they  effect  an  increase. 
Under  these  circumstances  the  Commission  will  incorporate  them 
in  the  decision  as  submitted. 

Other  rules  and  regulations  submitted  appear  to  be  reasonable 
and  will  be  accepted  by  the  Commission. 

It  is  therefore  ordered,  that  the  petitioner,  the  Friendship 
Telephone  Company,  may  set  aside  its  present  schedule  of  rates, 
and  substitute  in  lieu  thereof  the  following  schedule  of  rates : 

Business  and  Residence  Telephones, 


One  party  Kne 

Two  party  line 

Four  party  line  . . . . 
Extension  telephone 


Business. 


^2.00  per  mo. 
1.75     "      " 


.50 


Residence. 


$1.50  per  mo. 

1.26     "  " 

1.00    '«  « 

.50     "  " 


Rural  Telephones. 
Ten  party  line $1.25  per  mo. 

Toll  Rates. 
The  following  toll  rates  shall  apply  from  Adams  or  Friendship  to  the 
points  indicated: 


Arkdale  Station   

Arkdale  Station 

Big  Flats 

Easton    

Grand  Marsh   

Kilbourn    

Neoedah    

Quincy   (via  W.  C.)    .... 
Qoincy   (Moshure  8.  W.) 

Strongs  Prairie   

White  Creek 

Westfield    


First 

Each 

Three 

Additional 

Minutes. 

Minute. 

10^ 

3* 

10 

3 

10 

3 

10 

3 

10 

3 

20 

6 

15 

5 

15 

5 

10 

3 

10 

3 

10. 

8 

16 

5 

The  toll  rates  from  White  Creek,  Easton,  Big  Flats,  and  Ark- 
dale shall  be  computed  on  air-line  distances  as  follows: 


Air-line  Distance. 

First 

Three 

Minutes. 

Each. 

Additional 

Minute. 

Dp  to  16  miles  incliifliTe 

10* 

15 

20 

3* 

16 — 25  miles  inclusive   

5 

26—35      "          "            

5 
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All  toll  rates  shall  apply  both  day  and  night. 

Switching  Rates',  The  switching  rates  now  effective  shall  con- 
tinue in  force,  subject  to  the  right  of  the  company  to  present 
further  evidence  without  a  new  hearing. 

Rental  of  Equipment,  All  subscribers  shall  be  billed  according- 
to  the  above  rates,  but  the  company  shall  pay  a  reasonable  rental 
for  the  use  of  equipment  owned  by  the  subscribers. 

Free  Service.  Subscribers  at  Adams-Friendship  exchange  shall 
have  free  service  with  the  Easton,  White  Creek,  Quincy,  Strong 
Prairie,  Arkdale,  and  Grand  Marsh  exchanges.  Nonsubscrlbers 
shall  be  charged  the  regular  toll  tariff. 

Moving  or  Exchanging  Charges.  The  charge  for  moving  tele- 
phones shall  be  $1.00  when  the  change  is  made  within  the  same 
building,  or  $2.00  if  the  change  is  from  building  to  building, 
provided,  however,  that  one  change  per  year  after  the  first  year 
shall  be  made  free  of  charge. 

The  charge  for  exchanging  wall  phones  for  desk  phones  shall 
be$l. 

Extra  Call  Bells.    The  charge  for  extra  call  bells  shall  be : 

Ordinary  extension  call  bell  15^  per  month. 

Loud  ringing  extension  call  gong 25^    "        " 

Rates  for  Public  Buildings.  Schools,  lodges,  churches,  and  all 
charitable  institutions  shall  take  the  single  line  residence  rate. 

Pay  Stations.  The  company  may  install  pay  stations  or  private 
booths  for  the  convenience  of  nonsubscribers,  whom  they  are 
authorized  to  charge  5  cents  for  city  calls,  such  calls  to  be  limited 
to  five  minutes. 

Eates,  rules,  and  regulations  as  fixed  by  this  order  may  be  put 
in  effect  July  1,  1915. 

Eailroad  Commission  of  Wisconsin,  by  Halford  Erickson^ 
Carl  D.  Jackson,  Commissioners. 


WISCONSIN  RAIIiROAl)  COMMISSION. 

WILLIAM  ANDERSON  et  al. 

V. 

PIERCE  COUNTY  TELEPHONE  COMPANY. 

Return  —  Reasonahlenesa  —  7  per  cent  earning. 

The  fact  that  a  telephone  company  is  earning  7  per  cent  upon  its 
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inyestment  cannot  be  held  to  be  evidence  that  its  rates  are  unreason- 
able or  extortionate^  although  this  is  a  fully  adequate  allowance  for 
interest. 

Service '^  Telephones  —  Observance  of  standards. 

Standards  of  telephone  service  prescribed  by  the  Commission 
will  be  expected  to  be  strictly  complied  with,  while  rates  producing 
a  7  per  cent  return  upon  the  investment  are  allowed  to  stand. 

Boies  —  Telephones  —  Reasonableness  —  Comparison. 

The  Wisconsin  Commission  will  not  establish  rates  for  rural 
telephone  service  on  metallic  lines  of  less  than  $16  per  year,  merely 
because  of  the  fact  that  telephone  companies  in  other  parts  of  the  state 
and  other  parts  of  the  country  are  furnishing  good  service  at  a  lower 
rate,  where,  from  an  investigation  of  the  cost  of  telephone  service  in  a 
great  many  cases,  the  Commission  has  not  found  an  instance  in  which 
unlimited  service  is  furnished  to  rural  subscribers  over  large  systems 
the  lines  of  which  are  metallic  and  the  number  of  subscribers  properly 
limited,  and  in  which  a  rate  much,  if  any,  less  than  $15  per  year  would 
permanently  suflSce  to  meet  the  operating  expenses  of  the  utility,  pro- 
vide a  reasonable  amount  to  meet  deferred  maintenance  or  depreciation 
charges,  and  pay  a  fair  rate  upon  the  capital  invested  in  the  business. 

ttetum^"  Telephones '^Adequacy  of  to  produce  good  service. 

Neither  the  interest  of  a  telephone  company  nor  of  the  com- 
munity will  be  served  by  such  a  reduction  in  the  company's  revenue 
as  must  inevitably  prevent  the  utility  from  maintaining  a  proper 
standard  of  service. 

[June  9,  1915.] 

Application  of  subscribers  of  the  defendant  telephone  com- 
pany for  a  reduction  of  rates  from  $15  to  $12  per  year  j  denied. 
The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  This  is  a  complaint  by  subscribers  of 
the  Pierce  County  Telephone  Company,  alleging  that  the  present 
rate  of  $15  per  year  is  higher  than  it  should  be,  and  asking  for  a 
reduction  to  $12  per  year. 

Hearing  was  held  March  18,  1915,  in  the  oiBGice  of  the  Com- 
mission at  Madison.  William  Anderson  appeared  for  petition- 
ers; and  F.  M.  White  and  Wellesley  Vannatta  for  the  Pierce 
County  Telephone  Company. 

The  Pierce  County  Telephone  Company  is  a  public  utility 
engaged  in  the  operation  of  telephone  exchanges  at  Spring  Valley, 
Roberts,  Ellsworth,  and  Kiver  Falls,  Wisconsin.  At  the  time  of 
the  hearing,  it  developed  that  the  only  objection  offered  by  peti- 
tioners had  to  do  with  the  rate  on  rural  line<^,  and  that  it  was  not 
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intended  to  bring  the  matter  of  rates  for  local  service  in  the  eitiM 
and  villages  served  by  respondent  into  the  case. 

It  'appears  from  the  reports  filed  by  the  Pierce  County  Com- 
pany that  its  exchange  at  Roberts  is  entirely  a  rural  exchange, 
and  that  at  Ellsworth  and  Eiver  Falls  the  company  owns  and 
operates  both  city  and  rural  lines.  The  report  for  the  Spring 
Valley  exchange  does  not  show  any  rural  lines  owned  by  the 
Pierce  County  Company  connected  to  that  exchange.  In  ad- 
dition to  its  own  rural  lines,  the  Pierce  County  Company 
connects  with  a  large  number  of  other  lines,  with  the  connection 
made  in  some  cases  upon  a  toll  basis  and  in  other  cases  upon  an 
unlimited  service  basis.  Wherever  connections  are  not  made 
upon  a  toll  basis,  rural  subscribers  of  the  Pierce  County  Tele- 
phone Company  have  the  use  of  connecting  lines  in  addition  to 
those  of  the  Pierce  county  company  itself.  The  $15  rate,  accord- 
ing to  the  testimony  introduced  at  the  hearing,  entitles  rural 
subscribers  to  imlimited  service  over  the  Pierce  county  system. 
Some  complaint  was  made  at  the  hearing  with  regard  to  serv- 
ice, particularly  with  regard  to  the  number  of  subscribers  on 
a  line,  but  the  testimony  of  the  secretary  and  manager  of  the 
Pierce  County  Telephone  Company  shows  that  there  is  not  a 
large  number  of  rural  lines  which  are  too  heavily  loaded.  A  few 
lilies  have  more  subscribers  than  there  should  be,  but  it  was 
stated  that  two  of  the  most  heavily  loaded  lines  were  to  be  split 
as  soon  as  the  portion  of  the  line  immediately  south  of  Ellsworth 
could  be  rebuilt.  In  one  other  case,  the  manager  testified  that  the 
company  had  prepared  to  divide  a  line,  but  that  subscribers  ob- 
jected to  the  division  of  the  line,  and  it  had  been  left  heavily 
loaded.  The  company,  of  course,  will  be  expected  to  comply  with 
the  standards  for  telephone  service  as  fixed  by  the  Commission. 
The  reports  filed  by  the  company  show  that  at  all  exchanges  there 
are  both  grounded  and  metallic  lines  in  use.  The  testimony  of 
the  manager  of  the  company  stated  that  practically  all  of  the 
lines  are  metallic,  but  that  a  part  of  them  at  Roberts  and  Spring 
Valley  are  still  grounded.  He  stated  further  that  at  the  time  of 
the  hearing,  the  company  was  making  all  of  its  lines  metallic  at 
Ellsworth,  and  that  practically  all  of  them  are  metallic  at  Eiver 
Falls. 

It  appears  from  the  testimony  that  the  original  construction  of 
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rural  lines  was  placed  on  6-mcli,  25-foot  cedar  poles^  but  that  in 
recent  construction  where  lines  are  light,  20-foot  cedar  poles 
with  4  or  6  inch  top  have  been  used.  The  main  leads  are  on 
cross-arms,  and  construction  appears  generally  to  be  good.  The 
cost  of  plant  and  equipment,  the  number  of  subscribers,  and  the 
iuTestment  per  subscriber,  as  shown  on  the  books  of  the  company 
for  each  of  its  exchanges  as  of  December  31,  1914,  were  as  fol- 
lows: 


Spring  Valley 
River  Falls  . . 
EUsworth  ... 
Roberts    


Cost  of  Plant 
and  Equipment 


$6,854.46 

68,802.70 

34,780.86 

6,096.48 


No.  of 

Subscribers 


97 
906 
683 
117 


Investment 
Per  Subscriber 


$70.70 
64.90 
69.60 
62.10 


The  company  has  not  made  a  separate  toll  system  repoii;  to  the 
Commission,  although  for  those  of  its  subscribers  who  do  not  re- 
ceive unlimited  service  it  really  has  a  toll  system  in  operation. 
The  cost  of  the  toll  system,  as  we  understand  the  situation,  is 
shown  with  the  cost  of  the  individual  exchange  systems  to  which 
the  toll  properties  are  adjacent.  The  average  investment  per 
subscriber  appears  rather  high,  but  when  consideration  is  given 
to  the  fact  that  the  toll  system  is  included,  and  that  a  rather  high 
standard  of  construction  appears  to  have  been  maintained,  it  is 
doubtful  whether  any  material  reduction  from  the  company's 
reported  figures  should  be  made  in  arriving  at  the  fair  value  of 
the  property  to  be  considered  in  this  case. 

Operating  expenses  of  the  various  exchanges,  and  the  average 
operating  expense  per  subscriber  for  those  exchanges,  for  an 
eighteen-month  period  ended  December  31,  1914,  were  as  fol- 
lows: 


Spring  VaUey 
River  FaUs  .. 
Ellsworth  .... 
Roberts 


Operating 
Expenses 


$1,756.46 
9,426.28 
6,594.96 
2,088.01 


$18.20 

10.40 

9.60 

17.80 


Operating  expenses,  as  given  above,  do  not  include  deprecia- 
tion, nor  do  they  include  taxes  accrued  during  the  year  and  a 
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half.  It  should  be  noted^  also,  that  the  number  of  subscribers 
over  whom  expenses  have  been  prorated  are  subscribers  on  lines 
owned  by  the  company,  and  that  this  number  does  not  include 
subscribers  for  whom  switching  service  is  performed,  although 
there  are  some  of  the  expenses  which  are  fairly  attributable  to 
the  switching  service.  The  total  expenses  of  the  utility,  including 
provision  for  depreciation  and  taxes,  amounted  to  $24,628.09. 
Allowances  made  by  the  company  for  depreciation  amounted  to 
$4,985.05.  With  plant  and  equipment  amounting  altogether  to 
$106,533.49,  the  provision  made  for  depreciation  appears  to  have 
been  extremely  conservative.  A  rate  of  10  per  cent  for  depreci- 
ation for  a  period  of  eighteen  months,  assuming  a  normal  main- 
tenance policy  to  have  been  pursued,  is  not  usually  considered  ex- 
cessive. A  rate  of  10  per  cent  applied  to  the  reported  value  of 
plant  and  equipment  would  amount  to  $10,653.36,  or  $5,668.30 
more  than  the  actual  provision  which  was  made  for  depreciation 
during  this  period.  The  total  operating  expenses,  including 
taxes,  but  not  including  any  provision  for  depreciation,  were 
$19,543.04.  The  total  number  of  subscribers,  exclusive  of  par- 
ties for  whom  switching  service  only  was  performed,  amounted 
to  1,705,  so  that  the  average  operating  expenses  per  subscriber  for 
the  eighteen  months  amounted  to  approximately  $11.50,  which 
cannot  be  considered  an  abnormally  high  figure;  in  fact,  it  is 
little,  if  any,  above  the  normal  operating  expense  which  seems  to 
attach  to  telephone  business  of  the  character  of  that  conducted  by 
the  Pierce  County  Telephone  Company.  Total  operating  rev- 
enues as  reported  were  $41,385.13.  With  full  provision  for 
depreciation  such  as  should  be  taken  into  account  before  the  rates 
of  a  utility  can  be  held  unreasonable  and  reduced  by  the  Com- 
mission, the  expenses  for  the  period  of  eighteen  months  prior  to 
December  31,  1914,  would  have  been  $30,196.39,  leaving  $11,- 
188.74  available  for  interest  or  practically  7  per  cent  per  year. 
Although  this  is  a  fully  adequate  allowance  for  interest,  the  fact 
that  the  company  is  earning  7  per  cent  upon  its  investment  cannot 
be  held  to  be  evidence  that  rates  are  unreasonable  or  extortionate. 
The  company's  financial  condition,  as  reflected  by  the  figures 
shown  in  its  last  report,  is  such  that  it  should  be  expected  and  re- 
quired to  furnish  a  good  grade  of  service,  and  strict  compliance 
should  be  had  with  the  decision  of  the  Commission  fixing  stand- 
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lurds  of  telephone  service,  a  copy  of  which  has  been  served  upon 
the  Pierce  County  Telephone  Company.  No  order  covering  this 
phase  of  the  situation  is  necessary  in  this  case,  but  we  wish  to 
draw  the  attention  of  the  company  particularly  to  the  fact  that 
in  leaving  rates  as  they  are,  it  will  be  expected  that  the  standards 
of  service  will  be  strictly  complied  with.  The  company  should 
make  its  lines  completely  metallic,  and  reduce  the  number  of 
subscribers  on  a  line  to  the  standard  fixed  by  the  service  rules 
within  a  period  of  three  months  from  the  date  of  this  order. 

The  only  other  matter  which  need  be  mentioned  in  connection 
with  this  case  is  the  contention  of  petitioners  that  telephone  com- 
panies in  other  parts  of  the  state  and  in  other  parts  of  the  country 
are  furnishing  good  service  at  a  lower  rate  than  the  rate  charged 
by  the  respondent.  In  regard  to  this,  it  might  be  said  that  we 
have  had  occasion  to  investigate  the  cost  of  service  of  telephone 
■companies  in  a  great  many  cases,  and  although  it  is  entirely  true 
that  rates  lower  than  those  of  the  Pierce  County  Telephone 
Company  are  in  effect  in  many  places  for  rural  service  on 
metallic  lines,  we  have  not  found  an  instance  where  unlimited 
service  is  furnished  to  rural  subscribers  over 'a  large  system 
where  lines  are  metallic  and  the  number  of  subscribers  prop- 
erly limited  where  a  rate  much,  if  any,  less  than  $15  per  year 
would  permanently  suffice  to  meet  the  operating  expenses  of 
the  utility,  provide  a  reasonable  amount  to  meet  deferred 
maintenance  or  depreciation  charges,  and  pay  a  fair  rate 
upon  the  capital  invested  in  the  business.  Whatever  the 
interests  of  the  subscribers  may  be  in  this  case  in  securing 
lower  telephone  rates,  it  must  be  assumed  that  they  have  an  in- 
terest in  securing  adequate  telephone  service,  and  any  reduction 
of  rates  in  this  case  must  inevitably  result  in  lowering  the 
standard  of  service  which  the  company  can  be  expected  to  fur- 
nish. As  matters  stand  at  present,  the  company  can  be  expected 
and  required  to  furnish  telephone  service  of  a  very  high  grade ; 
and  we  do  not  believe  that  the  interests,  either  of  the  company  or 
of  the  community,  would  be  served  by  such  a  reduction  in  the 
company's  revenues  as  must  inevitably  prevent  the  utility  from 
maintaining  a  proper  standard  of  service.  When  this  is  consider- 
ed in  connection  with  the  fact  that  the  utility  is  now  earning  just 
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about  a  reasonable  amount  for  depreciation  and  interest,  it  should 
be  evident  that  the  application  in  this  case  should  be  denied. 

The  case  is  therefore  dismissed. 

Eailroad  Commission  of  Wisconsin,  by  Halford  Erickson^ 
Carl  D.  Jackson,  Walter  Alexander,  Commissioners. 


WISCONSIN  SUPREME  COURT. 

OSHKOSH  WATEBWORKS  COMPANY 

V, 

EAILROAD  COMMISSION  OF  WISCONSIN. 
(—  Wis.  — ,  162  N.  W.  859.) 

Valuation  —  Elements  to  he  considered  in  general. 

In  the  valuation  of  the  property  of  a  public  utility  for  ocm- 
demnation  or  sale  purposes,  the  main  elements  to  be  considered  are 
the  present  value  of  the  physical  property,  the  present  and  prospective 
reasonable  earnings  of  its  business,  the  going  value  thereof,  and  the 
amount  of  money  presently  needed  to  put  the  plant  in  good  condition. 

Valuation '^Physical  property '^ Elements  to  he  considered. 

In  determining  the  value  of  the  physical  property  of  a  public 
service  corporation,  due  regard  should  be  had  to  the  original  cost  there- 
of, the  reproduction  cost,  the  amount  of  depreciation,  and  the  amount 
of  obsolescence. 

Valuation  —  Ooing  value  —  Definition, 

The  going  value  of  a  utility  is  that  part  of  its  value  due  to  its 
having  an  existing  established  business. 

Valuation  —  Going  value  —  How  determined. 

In  fixing  the  amount  of  the  going  value  of  a  public  service  oor- 
poration,  the  actual  cost  of  establishing  the  utility  in  question  as 
modified  by  what,  under  all  the  circumstances,  ought  to  have  been  its 
reasonable  cost,  as  well  as  ihe  reasonable  cost  of  establishing  like  enter- 
prises imder  similar  conditions,  may  be  considered. 

Appeal  and  review  —  Valuation  hy  Commission. 

The  valuation  of  the  property  of  a  public  service  corporation 
by  a  Commission  cannot  be  set  aside  tmless  grave  errors  in  arriving  at 
it,  which  seriously  affect  the  final  result,  are  shown. 

Valuation  ~- €^oing    value '^  Amount    of    allowance  ^^  Paveni'snt    over 
mains. 

A  waterworks  company  is  not  prejudiced  by  the  valuation  of 
its  property  on  the  theory  that  an  insuflScient  amount  was  allowed  for 
going  value,  where  the  Commission  either  allowed  the  sum  of  $54,000 
for  reproduction  cost  of  paving  over  mains  not  disturbed  and  about 
$14,000  for  going  value,  or  else  disr^arded  the  item  of  paving  and 
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allowed  $68,000  for  going  Talue,  since  if  the  Commission  erred  in  allow- 
ing only  $14,000  for  going  value,  the  error  was  cured  by  the  allow- 
ance of  $54,000  for  paving. 

Taiuation -^  Going  value  ^  How  determined. 

Earnings,  if  derived  from  a  reasonable  rate,  are  important  fac- 
tors in  determining  value,  but,  like  all  other  factors,  they  are  not  in 
themselves  conclusive. 

Appeal  and  review  ^  Finding  as  to  valtte  ~^  Original  queaUon  of  fact. 
In  an  action  to  set  aside  an  order  of  a  Railroad  Commission 
fixing  the  compensation  to  be  paid  by  a  city  for  a  waterworks  system, 
the  trial  court  passes  upon  the  question  of  value  as  an  original  question 
of  fact,  where  it  finds  ''that  the  compensation  so  fixed  by  the  Commis- 
sion is  lawful.'^ 

Appeal  and  review  —  Burden  of  proof* 

The  Wisconsin  statute  (§§  1797m84  and  1797m70)  requires  some- 
thing more  than  a  mere  preponderance  of  the  evidence  to  overthrow 
the  findings  of  the  Railroad  Commission,  since  it  requires  that  the 
evidence  of  error  must  be  '*clear  and  satisfactory,"  or  error  must  be 
established  "to  the  full  satisfaction  of  the  court,"  in  order  to  war- 
rant the  court  to  declare  the  findings  unlawful. 

Action '^JE'arty^  Valuation  proceedings '^  Bondholders. 

Holders  of  outstanding  bonds  are  not  necessary  parties  to  a  pro- 
ceeding to  determine  the  value  of  a  waterworks  company's  property 
for  the  purpose  of  municipal  purchase,  where  it  appears  that  the  com- 
pany had  the  right  to  call  in  the  bonds  at  any  time  upon  the  payment 
of  a  stated  premium;  and  such  bondholders  are  in  no  wise  prejudiced, 
where  it  further  appears  that  the  compensation  fixed  by  the  Conunis- 
sion  is  more  than  sufficient  to  pay  the  full  amount  of  the  bonds  in- 
cluding the  premium,  and  that  the  Commission  merely  required  the 
company  to  call  in  and  cancel  the  bonda  and  turn  over  the  utility 
free  from  all  liens. 

Valuation  —  Municipal  purchase  —  Equity  of  redemption. 

The  Wisconsin  statute  does  not  contemplate  that,  upon  the  ac- 
quirement of  the  property  of  a  waterworks  company  by  a  municipality, 
a  mere  equity  of  redemption  shall  be  valued  by  the  Commission  and 
purchased  by  the  city,  and  consequently  where  the  compensation  award- 
ed is  sufficient  to  pay  off  all  existing  liens  and  they  are  ripe  for  pay- 
ment, they  must  be  paid  by  the  utility,  and  the  property  turned  over 
to  the  city  freed  from  any  and  all  outstanding  claims;  and  it  is  im- 
material that,  in  order  to  do  so,  the  company  may  be  required  to  pay  a . 
premium  to  its  bondholders. 
Taaces  —  Waterworlcs  com,pany  —  Transfer  to  city, 

A  waterworks  company  is  liable  for  taxes  upon  its  property 
assessed  and  due  before  the  award  in  a  proceeding  by  the  municipality 
to  acquire  such  property,  although  possession  of  the  plant  is  taken 
during  the  same  year  in  which  the  property  is  assessed. 

Order  ^  Municipal  purchase  ~- Provision  as  to  compensation. 

An  objection  that  an  order  of  the  Commission  is  unreasonable 
because  it  did  not  require  a  city  taking  over  the  property  of  a  water- 
P.U.R.1915D.  22 


Digitized  by  VjOOQIC 


;338  WISCONSIN  SUPREME  COURT. 

works  company  to  pay  or  provide  meauB  of  payment  before  it  took 
poBsesBion  of  the  plant  as  required  by  the  Constitution,  is  untenable 
where  it  appears  that  the  city  has  the  money  on  hand,  that  it  has 
been  made  lawful  tender  thereof  to  the  utility,  and  has  at  all  times 
kept  such  tender  good. 

[June  1,  1915.] 

AppBAii  from  Circuit  Court,  Dane  County;  E.  Ray  Stevens, 
Judge. 

Action  by  the  Oshkosh  Waterworks  Company  against  the  Rail- 
road Commission  of  Wisconsin.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

Statement  by  Vinje,  J. : 

Action  under  §  1797m83,  Stat.  1913,  to  set  aside  an  order 
•of  the  Railroad  Commission  fixing  the  amount  of  compensation 
i»  be  paid  by  the  city  of  Oshkosh  to  the  plaintiff  for  its  property, 
and  the  terms  of  payment.  The  plaintiff  was  granted  a  fran- 
chise June  18,  1883,  to  erect  and  maintain  a  system  of  water- 
works in  the  city  of  Oshkosh.  It  operated  under  such  franchise 
till  January  18,  1910,  when  it  voluntarily  surrendered  it  for  an 
indeterminate  permit  under  the  Public  Utility  law  (Laws  of 
1907,  chapter  499;  Stat  1913,  §§  1797ml  to  I797ml09). 

In  1902  bonds  payable  in  twenty  years,  and  secured  by  a  trust 
•deed  upon  plaintiff's  property,  were  issued.  The  deed  contains 
a  provision  that,  if  plaintiff  calls  these  bonds  due,  it  shall  pay 
the  bondholders  a  premium  of  7^  per  cent  upon  the  face  of  the 
same.  At  the  time  this  action  was  begun  such  bonds  to  the 
Amount  of  $424,000  were  outstanding.  In  November,  1912, 
the  city  of  Oshkosh  voted  to  purchase  the  property  of  the  plain- 
tiff, and  the  Railroad  Commission  took  jurisdiction  of  the  mat- 
ter as  provided  by  §  I797m82.  On  September  27,  1913,  it  filed 
an  order  providing: 

"(1)  That  the  just  compensation  to  be  paid  to  the  Oshkosh 
Waterworks  Company  for  the  taking  of  the  property  of  said  com- 
pany actually  used  and  useful  for  the  convenience  of  the  public 
by  the  city  of  Oshkosh,  which  property  consists  in  the  items 
above  described,  excepting,  as  stated,  the  stock  and  material  on 
hand,  and  the  additions  to  the  plant  that  have  been  made  since 
January  1,  1913,  to  be  and  the  same  is  hereby  fixed  at  $525,000. 
(2)  That,  in  addition  to  the  above  compensation,  the  materials 
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and  supplies  on  hand  at  the  date  for  the  taking  of  the  said  plant 
and  the  new  additions  to  the  plant  that  have  been  made  sinoe 
January  1,  1913,  be  paid  for  by  the  said  city  of  Oshkosh  at  such 
price  as  may  be  agreed  upon  by  the  parties  themselves,  or,  in  case 
the  parties  fail  to  agree  upon  the  price,  at  such  price  as  the  Com- 
mission shall  fix  by  supplemental  order.  (3)  That  the  said  city 
of  Oshkosh  pay  to  the  said  Oshkosh  Waterworks  Company  the 
compensation  herein  fixed,  and  the  price  of  said  materials  and 
supplies  and  said  additions  to  said  plant,  within  six  months  of 
die  date  hereof  ,  with  interest  at  the  rate  of  6  per  cent  per  annum 
from  the  date  of  taking  possession  of  said  plant  by  said  city 
until  the  same  is  fully  paid." 

To  review  such  order  the  plaintiff  brought  this  action  in  the 
circuit  court  for  Dane  county  pursuant  to  §  lY97m83.  The  trial 
court  found  as  facts: 

"(1)  That  on  September  27,  1913,  the  above  named  defend- 
ant, in  a  proceeding  duly  had  before  said  Commission,  fixed  the 
sum  of  $525,000  as  the  fair  compensation  to  be  paid  by  the  city 
of  Oshkosh  to  the  plaintiff,  as  the  owner  of  the  Oshkosh  Water- 
works, for  the  property  of  the  plaintiff,  used  and  useful  in  supply- 
ing the  city  of  Oshkosh  and  its  inhabitants  with  water;  (2)  that 
the  compensation  so  fixed  by  said  Commission  is  lawful,  that  the 
terms  and  conditions  of  the  sale  fixed  by  said  Commission  are 
reasonable,  and  that  none  of  said  terms  and  conditions  are  un- 
reasonable." 

As  a  conclusion  of  law  the  court  found: 

"(1)  That  judgment  be  entered  confirming  the  award  of  the 
Commission,  that  neither  party  recover  costs,  but  that  plaintiff 
pay  the  fees  of  the  clerk  of  the  above-entitled  court." 

From  a  judgment  entered  accordingly,  the  plaintiff  appealed. 

Appearances:  Kreutzer,  Bird,  Rosenberry,  &  Okoneski  (John 
M.  Olin  of  counsel)  for  appellant;  W.  C.  Owen,  Atty.  Gteri,, 
Walter  Drew,  Deputy  Atty.  Gen.,  and  R.  A-  Hollister,  Corpora- 
tion Counsel,  of  Oshkosh,  for  respondent. 

Vinje,  J.,  delivered  the  opinion  of  the  court : 

The  validity  of  the  judgment  is  challenged:  (1)  Because  it 
failed  to  adjudge  that  the  sum  of  $525,000  .is  less  than  just 
compensation  for  the  taking  of  the  property  appraised;  (2)  be- 
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cause  the  trial  court  should  have  passed  upon  the  question  of 
value  as  an  original  question  of  fact,  giving  the  decision  of  the 
Commission  the  effect  of  only  casting  upon  plaintiff  the  burden 
of  proof,  if  not  already  there;  (3)  because,  construing  the  statute 
as  the  court  did,  to  authorize  the  appraisal  of  the  whole  property, 
the  order  should  have  been  adjudged  void  for  want  of  jurisdiction 
in  the  Commission;  (4)  because  the  Commission  should  have 
valued  plaintiff's  equity  of  redemption  by  itself  and  ordered  its 
value  paid  unconditionally  to  the  plaintiff;  or  (5)  it  should  have 
made  some  other  provision  so  that  the  plaintiff  could  obtain  it» 
money  without  being  required  to  mature  its  bonds  by  paying  a 
premium  thereoup  they  being  worth  in  the  market  not  more  than 
their  face;  (6)  because  the  order  did  not  provide  for  crediting 
plaintiff  with  the  sum  of  $8,481.25  taxes  levied  against  its  prop- 
erty for  the  year  1913,  the  city  having  taken  possession  thereof 
October  4,  1913 ;  and  (7)  because  the  order  of  the  Conmaission 
should  have  fixed  a  time  within  which  the  city  should  be  required 
to  pay  or  provide  for  the  payment  of  the  money  before  it  could 
take  possession  thereunder.  The  first  four  assignments  of  error 
attack  the  validity  of  the  whole  judgment,  while  the  last  three 
claim  the  order  is  unreasonable  in  not  making  the  provisions  men- 
tioned, and  call  only  for  a  modification  of  the  judgment. 

In  the  proper  valuation  of  a  public  utility  for  condenmation 
or  sale  purposes  certain  main  elements  usually  present  in  every 
case  may  legitimately  be  considered.  These  are  the  present  value 
of  its  physical  property,  the  present  and  prospective  reasonable 
earnings  of  its  business,  the  going  value  thereof,  and  the  amount 
of  money  presently  needed  to  put  the  plant  in  good  condition* 
There  may  be  other  elements,  but  these  are  generally  the  es- 
Bential  ones.  In  determining  the  value  of  the  physical  prop* 
erty,  due  regard  should  be  had  to  the  original  cost  thereof, 
the  reproduction  cost,  the  amount  of  depreciation,  and  the 
amount  of  obsolescence.  The  going  value  of  a  utility  is  that 
part  of  its  value  due  to  its  having  an  existing  established  busi- 
ness. In  fixing  its  amount  the  actual  cost  of  establishing  the 
utility  in  question  as  modified  by  what,  imder  all  the  circum- 
stances, ought  to  have  been  its  reasonable  cost,  as  well  as  the 
reasonable  cost  of  establishing  like  enterprises  under  similar 
conditions,  may  be  considered.     The  element  of  going  value  is. 
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usually  one  whose  quantum  is  not  easilj  subject  to  mathematical 
demonstration.  That  in  a  measure  is  true  of  all  the  other  ele- 
ments of  value.  And  it  is  equally  true  that  the  elements  of 
value  spoken  of,  or  others,  if  there  be  any,  may  not  in  their 
aggregate  represent  the  just  value  of  the  utility.  Such  value 
may  be  more  or  less  than  the  aggregate  of  the  sum  of  the  ele- 
ments found.  And  it  may  be  that  some  elements  that  enter 
into  the  main  elements  of  value  above  stated  should  be  entirely 
eliminated  in  fixing  the  just  value  of  the  utility  as  an  entity. 
Its  value  must  be  fixed  as  such.  Chicago  &  N.  W.  R.  Co.  v. 
State,  128  Wis.  553,  108  N.  W.  557;  Appleton  Waterworks  Co. 
V.  Railroad  Commission,  154  Wis.  121,  47  L.RA.(KS.)  770, 
142  N.  W.  476,  Ann.  Cas.  1915B,  1160. 

It  is  because  the  valuation  of  a  utility  caimot  be  reduced  to 
absolutely  fixed  rules,  or  to  the  mere  appraisal  of  parts  whose 
sum  equals  its  value,  that  the  subject  is  one  upon  which  honest 
and  competent  men  difl'er.  In  the  last  analysis  it  is  the  ex- 
ercise of  a  sound  and  competent  business  judgment  upon  many 
elements  of  uncertain  and  debatable  value  considered  as  a  busi- 
iness  entity.  Hence  grave  errors  in  arriving  at  and  seriously 
affecting  the  final  result  must  be  shown  before  a  valuation  of 
the  Commission  can  be  set  aside. 

In  the  present  case  it  is  not  claimed  that  the  Commission 
did  not  take  into  account  the  main  elements  of  value,  but  it  is 
argued  that  an  entirely  inadequate  amount  was  placed  upon 
going  value,  or  else  the  Commission  erroneously  failed  to  con- 
sider an  item  of  about  $54,000  extra  reproduction  cost  of  laying 
pipes  under  pavements.  In  their  decision  the  Commission  pre- 
sented a  table  showing  the  cost  of  reproduction  and  the  present 
value  of  the  different  groups  into  which  they  divide  the  plant. 
They  find  the  reproduction  cost  to  be  $51*4,215  and  the  present 
value  to  be  $453,  647.  These  items  include  an  item  of  $1,267 
for  reproduction  cost  of  laying  pipes  under  paving  actually 
disturbed  by  the  utility  in  laying  their  pipes,  but  do  not  include  an 
item  of  about  $54,000,  reproduction  cost  of  now  disturbing  pav- 
ing over  pipes  laid  before  there  was  any  paving.  The  Com- 
mission, in  discussing  the  table,  say:  "By  including  the  re- 
production cost  and  present  value  of  all  paving  now  existing 
over  mains,  whether  disturbed  or  not,  the  cost  of  reproduction 
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for  the  first  six  groups  becomes  $569,510 ;  present  value  becomesr 
$507,749.  These,  of  course,  must  include  allowance  for  over- 
head charges.  The  totals  for  the  property  therefore  become 
$579,808  cost  of  reproduction,  and  $510,953,  present  value." 

From  this  statement  plaintiff  argues  that  in  fixing  the  value 
of  the  plant  as  an  entirety  the  Commission  placed  a  present 
value  of  $510,953  upon  the  physical  property,  and  hence  allowed, 
only  the  difference  between  such  sum  and  the  total  valuation 
of  $525,000  for  going  value,  an  entirely  inadequate  sum,  it 
is  claimed.  While  the  Commission  included  the  reproduction 
cost  of  all  paving  in  arriving  at  the  stated  present  value  of  the 
plant,  it  does  not  follow  that  they  actually  included  it  in  making- 
their  final  award  of  the  just  value  of  the  plant  as  an  entirety. 
That  they  did  not  is  probable  from  the  fact  that  they  do  not  in- 
clude the  sum  of  $54,000  in  the  table  of  reproduction  cost  set 
out  in  their  opinion,  and  from  the  fact  that  they  say  "paving  is^ 
of  relatively  little  importance  in  this  case."  An  amount  of  $54,- 
000  in  a  total  valuation  of  $525,000  would  not  be  relatively  un- 
important, while  an  amount  of  $1,267  would  be  so.  But  there 
is  other  language  in  the  opinion  of  the  Commission  that  renders 
it  doubtful  whether  or  not  the  item  of  $54,000  was  omitted  in 
arriving  at  the  final  award.  In  the  concluding  part  thereof 
they  say:  "The  cost  of  reproduction  of  the  physical  property, 
excluding  materials  and  supplies  and  nonoperating  property, 
but  including  all  paving  now  over  mains,  is  $569,510 ;  the  cor- 
responding present  value  $510,953.  Bearing  these  facts  in 
mind,  as  well  as  the  present  condition  of  the  plant,  the  needed 
changes,  its  capitalized  value  on  an  unduly  low  depreciation, 
rate,  and  also  certain  important  features  of  the  original  franchise 
under  which  the  company  existed  for  most  of  its  life,  it  is  the 
judgment  of  the  Commission  that  $525,000  represents  fair  com- 
pensation to  the  owners  of  the  company  for  the  property  used 
and  useful  for  the  convenience  of  the  public,  regarding  that 
property  as  an  entity." 

One  thing  is  evident.  The  Commission  either  allowed  $54,- 
000  for  reproduction  cost  of  paving  not  disturbed,  and  about 
$14,000  for  going  value  in  their  final  award,  or  else  they  dis- 
regarded the  item  of  $54,000,  and  allowed  about  $68,000  for  go- 
ing value. 
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A  consideration  of  reproduction  cost  is  profitable  and  proper 
only  in  so  far  as  it  will  aid  in  determining  the  ultimate  fact  to- 
be  ascertained  by  the  Commission;  namely,  the  just  present 
value  of  the  utility  as  an  entity.  If  it  is  apparent  that  an  ev- 
identiary fact  will  not  so  aid  the  Commission,  or  that  it  will  lead 
to  erroneous  results,  such  evidentiary  fact  should  be  disregarded. 
Cost  does  not  always  equal  value.  Neither  does  cost  less  de- 
preciation always  equal  value.  Generally  cost  less  depreciation 
will  fairly  represent  value.  Por  that  reason  it  is  an  important 
element  in  determining  value.  The  reproduction  cost  is  also 
important.  But  there  may  be  elements  that  enter  into  both  cost 
and  reproduction  cost  that  do  not  enhance  value.  The  increased 
cost  in  a  given  case  of  producing  a  particular  result  may  not  add 
to  the  market  value  of  such  result.  While  it  might  cost  $54,000 
more  to  replace  pipes  under  paved  streets  than  under  unpaved 
streets,  pipeb  under  paved  streets  would  not  be  worth  more  for 
waterworks  purposes  than  pipes  under  unpaved  streets.  It  is 
doubtful  if  they  would  be  worth  as  much  owing  to  the  lessened 
cost  of  making  repairs  on  pipes  laid  in  unpaved  streets.  The 
increased  amount  of  business  if  any,  resulting  from  paved  streets 
would  manifest  itself  in  the  earnings  of  the  company,  and  would 
be  properly  considered  in  that  item.  It  should  not  be  twice  con- 
Bidered.  In  rate-making  cases  reproduction  cost  of  laying  pipes 
under  pavement  has  been  disregarded.  People  ex  rel.  Kinga 
County  Lighting  Co.  v.  Willcox,  210  K  Y.  479,  51  L.K.A.(KS.) 
1, 104  K  E.  911 ;  Cedar  Eapids  Gas  Light  Co.  v.  Cedar  Eapids,. 
144  Iowa,  426,  48  L.K.A.(N.S.)  1025,  138  Am.  St.  Eep.  299,. 
120  K  W.  966,  affirmed  in  223  TJ.  S.  655,  56  L,  ed.  594,  32  Sup. 
Ct.  Eep.  389;  Des  Moines  Gas  Case  (D.  C.)  199  Fed.  204. 

The  present  reasonable  value  of  the  utility  determines  rate 

as  well   as  prioe.    In  both  the  original  investment  is  a  valuable 

aid  in  determining  the  present  value  of  the  property,  but  it  is 

not  controlling.    It  is  only  one  of  several  items  to  be  considered 

in  arriving  at  present  value,  whether  for  purchase  or  rate-making 

purposes.     If  the  original  investment  was  extravagant,  or  if 

parts  of  the  physical  property  have  become  obsolete,  the  publio 

Bhould  not  be  required  to  pay  on  original  cost  either  by  way  of 

rate  or  purchase.    On  the  other  hand,  if  the  original  investment 
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was  prudent,  and  values  have  enchanced,  the  utility  should  reap 
the  benefit  thereof  both  in  rate  and  selling  price. 

An  elimination  of  the  item  $54^000  results,  as  before  stated, 
in  an  allowance  of  about  $68,000  for  going  value.  Under  the 
evidence  such  sum  is  reasonably  adequate.  If  the  Commission 
erred  in  allowing  only  $14,000  for  going  value,  such  error  was 
cured  by  its  allowance  of  $54,000  for  reproduction  cost  of  pav- 
ing not  disturbed.  If  it  did  not  allow  the  $54,000  item,  then 
it  allowed  $68,000  for  going  value.  In  either  case  the  plaintiff 
was  not  prejudiced. 

Some  argument  is  made  that  the  other  items  of  physical  prop- 
erty were  unduly  depreciated  by  the  Commission,  but  we  can- 
not say  that  the  circuit  court  erred  in  affirming  the  findings  made 
by  it  as  to  them.  While  it  appears  that  the  net  earnings  of  the 
plaintiff  are  about  $40,000  per  year,  it  also  appears  that  it  would 
require  upwards  of  $100,000  to  put  the  plant  in  good  condition. 
Earnings,  if  derived  from  a  reasonable  rate,  are  important  fac- 
tors in  determining  value.  But,  like  all  other  factors,  are  not 
in  themselves  conclusive.  Upon  the  whole  evidence  we  discover 
no  valid  ground  for  disturbing  the  valuation  fixed  by  the  Com- 
mission upon  the  property  of  the  plaintiff  as  entity  and  approved 
by  the  trial  court. 

It  is  urged  that  the  trial  court  did  not  pass  upon  the  question 
of  value  as  an  original  question  of  fact,  but  merely  held  that  the 
Commission  had  committed  no  error  in  its  proceedings,  and  so 
affirmed  the  award.  In  this  counsel  is  mistaken.  The  first  find- 
ing of  the  court  recites  that  the  Commission  fixed  $525,000  as 
the  compensation  to  be  paid  the  plaintiff  for  its  waterworks  sys- 
tem. The  second  finding  is  "that  the  compensation  so  fixed  by 
the  Commission  is  lawful. ''  This  finding  is  short,  but  it  answers 
the  legal  call.  In  finding  that  the  compensation  fixed  by  the 
Commission  was  lawful,  the  court  found  that  it  was  just  and 
adequate,  else  it  could  not  be  lawful. 

The  statute  (§  1797m84),  however,  does  more  than  merely 
throw  the  burden  of  proof  upon  the  plaintiff.  Upon  appeal  from 
an  order  of  the  Commission  the  burden  rests  upon  him  to  estab* 
lish  "to  the  full  satisfaction  of  the  court"  that  the  compensation 
fixed  is  unlawful.  If  he  cannot  so  satisfy  the  court,  the  com- 
pensation fixed  by  the  Commission  stands.    Essentially  the  same 
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provisions  are  contained  in  §  l79Tm70.  These  statutory  pro- 
visions require  something  more  than  a  mere  preponderance  of 
the  evidence  to  overthrow  the  findings  of  the  Commission.  The 
evidence  of  error  must  be  "clear  and  satisfactory,"  or  error  must 
be  established  "to  the  full  satisfaction  of  the  Court,"  in  order  to 
warrant  it  in  declaring  the  findings  unlawful.  The  statutory 
words  used  are  so  simple  and  expressive  that  attempted  explana- 
tion thereof  would  serve  only  to  confuse. 

From  the  statement  of  facts  it  will  be  seen  that  bonds  secured 
by  a  trust  deed  upon  the  property  of  the  plaintiff  were  at  the 
time  compensation  was  fixed  outstanding  to  the  amount  of 
$424,000.  It  is  claimed  that  proper  service  upon  the  bondholders 
was  not  had,  and  hence  the  Commission  and  the  court  had  no 
jurisdiction  of  them.  We  shall  not  inquire  into  or  determine 
whether  or  not  the  bondholders  were  properly  served  by  the  stat- 
utory publication,  since  they  are  not  necessary  parties  to  this 
proceeding.  It  appears  that  the  plaintiff  has  the  right  to  call  in 
the  bonds  at  any  time  by  paying  a  premium  of  7-^  per  cent  It 
further  appears  that  the  compensation  fixed  by  the  Commission 
ia  more  than  sufficient  to  pay  the  full  amount  of  the  bonds,  in- 
cluding the  premium,  and  that  the  Commission  required  plain- 
tiff to  call  in  and  cancel  the  bonds  and  turn  over  the  utility  free 
from  all  liens.  This  the  plaintiff  has  a  right  to  do,  and  this  the 
Commission  can  require  to  be  done  and,  if  this  is  done,  no  right 
of  any  bondholder  is  in  any  way  adversely  affected.  Each  bond* 
holder  agreed  that  plaintiff  might  declare  the  bonds  due  at  any 
time,  and  have  them  canceled  upon  paying  their  face  and  pre- 
mium. Since  the  order  of  the  Commission  operates  only  upon 
plaintiff,  and  requires  it  to  do  no  more  than  it  has  a  perfect 
contract  right  with  its  bondholders  to  do,  they  are  in  no  wise 
concerned  in  the  proceeding.  Their  rights  are  fully  protected 
by  the  order  made,  and  no  rights  of  plaintiff  are  invaded  by  it 

The  statute  does  not  contemplate  that  a  mere  equity  of  redemp- 
tion shall  be  valued  by  the  Commission  and  purchased  by  the 
city.  It  is  the  property  of  the  utility  that  is  bought.  Green 
Bay  &  M.  Canal  Co.  v.  Kaukauna  Gas,  E.  L.  &  P.  Co.  157  Wis. 
412,  147  N.  W.  701.  And  where  the  compensation  awarded  is 
sufficient  to  pay  up  all  existing  liens,  and  they  are  ripe  for  pay- 
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ment,  they  must  be  paid  by  the  utility,  and  the  property  turned 
over  to  the  city  freed  from  any  and  all  outstanding  claims. 

What  has  already  been  said  disposes  of  the  claim  that  the  Com- 
mission should  have  provided  that  plaintiff  receive  its  money 
without  caHing  in  its  bonds.  When  it  accepted  an  indeterminate 
permit  it  agreed  to  sell  to  the  city  at  any  time  the  latter  might 
€lect,  and  it  must  then  have  contemplated  that,  if  the  city  did  so 
elect  before  the  bonds  matured,  it  would  have  to  call  them  in. 
The  city  is  under  no  duty  to  assume  plaintiff's  contract  obliga- 
tions. Green  Bay  &  M,  Canal  Co.  v.  Kaukauna  Gas,  E.  L.  &  P. 
Co.  supra.  It  is  bound  to  pay  only  the  just  value  of  the  utility. 
The  fact  that  plaintiff  has  entered  into  a  contract  whereby  it  will 
cost  it  something  to  deliver  the  utility  to  the  city  cannot  affect  the 
reasonable  value  of  the  utility.  The  city  is  not  concerned  with 
the  terms  of  settlement  between  the  utility  and  its  creditors  so 
long  as  it  receives  the  property  free  from  liens.  To  require  the 
city  to  pay  the  premium  would  be  to  require  it  to  pay  the  bonus 
plaintiff  agreed  to  pay  for  the  use  of  money.  Municipalities  have 
nothing  to  do  with  past  obligations  incurred  by  the  utility,  except 
in  so  far  as  they  may  be  a  lien  upon  the  property  bought.  If 
they  are,  the  utility  must  satisfy  them  out  of  the  purchase  price 
if  that  is  sufficient  to  do  so.  That  is  all  the  Commission  re- 
quired in  this  case. 

The  city  levied  the  sum  of  $8,481.25  taxes  on  plaintiff's  prop- 
erty for  the  year  1913  on  a  valuation  of  $500,000.  On  October 
4,  1913,  by  stipulation  between  the  parties,  it  took  possession  of 
the  plant  as  of  October  1, 1913.  It  is  claimed  the  city  should  pay 
the  taxes  for  the  year  1913.  Except  as  provided  in  §  1040,  Stat. 
1913,  all  personal  property  shall  be  assessed  as  of  the  1st  day  of 
May  in  each  year.  Section  1033,  Stat.  1913.  This  property 
does  not  fall  under  the  exception.  By  §  51.43  (page  845,  Stat. 
1913)  it  is  deemed  personal  property  for  the  purpose  of  taxation. 
Section  1040,  subdiv.  8,  provides  that  no  change  in  location  or  sale 
of  any  personal  property  after  the  1st  day  of  May  in  any  year 
shall  affect  the  assessment  in  any  year.  The  tax  was  a  debt  of  the 
plaintiff  incurred  before  the  award  was  made,  and  the  Commis- 
sion properly  held  it  was  payable  by  plaintiff.  Green  Bay  &  M. 
Canal  Co.  v.  Kaukauna  Gas,  E.  L.  &  P.  Co.  supra ;  Allen  v.  Green- 
wood, 147  Wis.  626,  133  N.  W.  1094;  Bogue  v.  Laughlin,  149 
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Wis.  271,  40  L.R.A.(KS.)  927,  186  N.  W.  606,  Aim.  Cas. 
1913C,  1367.  The  statutory  provisions  requiring  a  tax  on  per- 
sonal property  to  be  paid  by  one  who  owns  it  May  1st,  though  a 
sale  is  made  thereafter,  work  no  inequity.  Up  to  the  time  of  sale 
he  has  the  property;  after  that  the  purchase  price,  presumably 
equal  to  the  value  of  the  property. 

The  last  claim  made  is  that  the  order  of  the  Commission  is  un- 
Teasonable,  because  it  did  not  require  the  city  to  pay  or  provide 
the  means  of  payment  before  it  took  possession  of  the  plant.  This 
objection,  under  the  facts  shown,  has  now  no  merit.  It  appears 
that  on  March  27,  1914,  and  within  the  six  months  fixed  by  the 
Oommission,  the  city  duly  tendered  plaintiff  the  sum  of  $652,926- 
.18,  being  the  amoxmt  of  the  award  of  $525,000,  and  $11,821.53 
agreed  upon  for  additions  and  supplies,  with  interest  on  both 
sums  from  October  1,  1913,  at  6  per  cent.  It  also  appears  that 
such  tender  has  at  all  times  since  been  kept  good.  As  pointed  out 
in  Janes  v,  Eacine,  155  Wis.  1,  143  N.  W.  707,  the  provision  of 
§  3,  art.  11,  Constitution,  that  a  city  acquiring  a  public  utility 
vfihall  provide  for  the  collection  of  a  direct  annual  tax  to  pay  there- 
for is  for  the  protection  of  the  utility.  When  it  appears,  as  it 
now  does,  that  the  city  has  the  money  on  hand,  and  has  made  law- 
ful tender  thereof  to  the  utility,  a  noncompliance  with  the  provi- 
sion becomes  a  harmless  error. 

Judgment  affirmed. 

Timlin,  J.,  took  no  part. 


OAIilFOKNIA  BAIIiROAD  COMMISSION. 

IN  RE  FRESNO  INTERURBAN  RAILWAY  COMPAmT. 

[Decision  No.  2411;  AppUcation  No.  1649.] 

Security  issues  ~  Prtyportion  of  stock,  and  "bonds. 

An  application  for  permission  to  issue  securities  was  granted 
on  condition  that  they  be  issued  at  a  ratio  of  not  to  exceed  $2  in 
bonds  to  each  $1  of  stock,  or  in  an  amount  not  to  exceed  70  per  cent 
of  proposed  expenditures. 
<3erti1ioate  of  convenience  and  necessity -^  Exercise  of  franchise 
rights  —  Condition. 

A  certificate  of  convenience  and  necessity  authorizing  a  railway 
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eompauy  to  exercise  certain  franchise  rights  obtained  from  municipali- 
ties was  granted,  on  condition  that  a  clause  be  incorporated  therein 
specifying  that  the  company  should  not  claim  a  value  in  excess  of  the 
actual  amount  paid  therefor. 

[May  22,  1915.] 

Application  of  railway  company  for  an  order  authorizing  the 
issuance  of  stock,  bonds,  and  for  an  order  that  public  convenience 
and  necessity  require  the  exercise  by  it  of  certain  franchise  rights ; 
granted  conditionally. 

Appearances:    J.  B.  Eogers  for  applicant. 

Loveland,  Commissioner:  This  is  an  application  by  Fresno 
Interurban  Railway  Company  for  authority  to  issue  250  shares 
of  its  capital  stock  of  the  par  value  of  $100  per  share,  and  to  issue 
$70,000  of  its  first  mortgage  bonds.  The  applicant  proposes  to 
sell  the  stock  at  $80  per  share  aijd  to  realize  therefrom  $20,000, 
and  to  sell  the  bonds  at  90  per  cent  of  face  value,  realizing  there- 
from $63,000,  or  a  total  from  both  stocks  and  bonds  of  $83,000. 

With  the  proceeds  thus  derived  from  the  stocks  an.d  bonds  the 
applicant  proposes  to  construct  an  extension  of  its  line  of  railway 
into  the  city  of  Fresno ;  to  the  Gould  Colony ;  a  spur  to  the  Barton 
Vineyard ;  and  to  purchase  certain  equipment,  the  cost  of  all  of 
which  applicant  estimates  at  $84,921. 

Fresno  Interurban  Railway  Company  was  organized  for  the 
purpose  of  building  a  line  of  electric  railway  from  Fresno  to 
Clovis,  in  Fresno  county.  An  extension  is  also  contemplated 
to  Centerville.  The  applicant  now  proposes  certain  extensions  to 
its  line  as  originally  conceived.  The  applicant  is  now  operating 
some  4^  miles  of  railway,  running  from  the  city  limits  of  Fresno 
toward  Clovis.  It  was  the  intention  of  the  applicant  to  connect 
at  the  city  limits  of  Fresno  with  the  Fresno  Traction  Company, 
but  this  has  been  found  impracticable  and  a  franchise  has  now 
been  obtained  within  the  city  of  Fresno.  The  extension  to  the 
Gould  Colony  will  provide  for  an  interchange  connection  with 
the  Santa  Fe  Railway.  The  Barton  Vineyard  spur  will  enable 
the  railway  to  connect  up  with  the  Barton  Vineyard  and  to  pro- 
vide interchange  connection  with  the  Southern  Pacific. 

The  applicant  thus  describes  its  proposed  extension : 

"Applicant  will  use  the  proceeds  from  the  sale  of  said  stocks 
and  bonds  to  pay  for  the  construction  of  the  Fresno  City  exten- 
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sioB,  Gould  Colony  branch  and  Barton  spur,  and  in  purchasing 
equipment  required  for  the  operation  of  the  road. 

"The  Fresno  City  extension  will  be  a  single  track  line  7,050 
feet  long  laid  upon  public  streets  of  the  city  of  Fresno ;  2,750  feet 
of  the  line  will  be  along  the  paved  portion  of  Merced  street  from 
the  Santa  Fe  crossing  on  Q  street  to  J  street.  The  balance  of  the 
line  will  be  along  oiled  streets.  This  extension  will  give  the  road 
an  entrance  to  the  business  center  of  the  city  through  a  thickly 
populated  residential  district 

"The  Gould  Colony  branch  and  Santa  Fe  connection  will  have 
a  total  trackage  of  7,050  feet  and  will  occupy  public  highways  of 
Fresno  county  except  on  the  curve  from  Fresno  avenue  to  Mahon- 
ey  avenue,  and  from  Blackstone  avenue  to  the  Santa  Fe  coimeo- 
tion  it  has  been  necessary  to  secure  private  rights  of  way. 

"This  line  provides  a  satisfactory  interchange  connection  with 
the  Santa  Fe  Eailroad,  serves  a  well  settled  suburban  residential 
district,  and  terminates  within  a  three  or  four  minute  walk  of  the 
new  state  normal  school. 

"The  Barton  spur  will  be  2,100  feet  long  and  will  occupy  a 
private  right  of  way.  It  will  serve  the  Barton  winery  and  pro- 
vides an  interchange  connection  with  the  Southern  Pacific  Kail- 
road.'' 

The  applicant  estimates  the  cost  of  the  proposed  additions  and 
the  cost  of  the  equipment  as  follows : 

Fresno  ciij  extension  $39,140.00 

Gould  Colony   18,948.00 

Barton  spur    2,833.00 

Equipment    24,000.00 

Total    $84, 921 .00 

The  equipment  is  to  consist  of  two  interurban  electric  cars  to 
cost  $7,000  apiece;  one  suburban  car  to  cost  $7,000;  and  one 
electric  freight  motor  to  cost  $5,500. 

The  applicant  has  heretofore  been  authorized  to  issue  stocks  and 
bonds,  and  reports  that  it  has  expended  on  the  construction  of  its 
line  approximately  $71,000.  In  connection  with  the  proposed 
Gould  Colony  branch,  the  applicant  has  signed  up  bonus  agree- 
ments under  which  property  owners  along  the  proposed  line 
pledge  themselves  to  pay  the  applicant  the  sum  of  $9,520.  The 
persons  thus  subscribing  have  the  option  of  paying  the  money 
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directly  to  the  Fresno  Interurban  Eailway  as  a  bonus,  or  of  tak- 
ing stock  therefor. 

The  estimates  for  constmction  as  submitted  by  the  applicant 
are  not  wholly  satisfactory  as  to  certain  of  the  details,  nor  am  I 
willing  to  approve  each  specific  item  as  it  has  been  estimated. 
But  I  believe  the  total  may  be  accepted  as  a  working  estimate.  It 
will  be  the  intention  of  this  order  that  the  securities  shall  be  issued 
for  the  actual  bona  fide  cost  of  the  work.  If  the  amotrnt  of  se- 
curities shall  provide  less  than  the  actual  cost  of  the  enterprise, 
the  applicant  may  apply  to  the  Commission  for  a  further  issue  of 
securities.  On  the  other  hand,  if  the  securities  authorized  are 
more  than  sufficient  to  pay  for  the  enterprise,  it  will  be  expected 
that  the  applicant  will  issue  only  sufficient  securities  to  pay  for 
the  cost. 

As  the  order  herein  will  be  a  joint  order  for  stocks  and  bonds,  I 
shall  recommend  either  that  the  bonds  be  issued  in  the  ratio  of 
$2  of  bond  for  $1  of  stock  as  the  work  progresses,  or  that  the  bonds 
be  issued  not  to  exceed  70  per  cent  of  the  cost  of  the  work. 

The  applicant  has  submitted  an  estimate  of  annual  earnings 
which  it  summarizes  as  follows : 

Freight   $49,240.00 

Passenger    2a>250.00 

Mail,  express,  and  special  servi<^ 2,000.00 

Total  gross  earnings $71,490.00 

Cost  of  operation — 

Estimated  at  75  per  cent  of  gross  earnings 63,618.00 

Net  operating  revenue  $17,872.00 

Interest  on  bonds — 

Authorized    » . . . .   $110,000,00 

This  application    70,000.00 

Six  per  cent  on $180,000.00     10,800.00 

Surplus    ,. . . .     $7,072.00 

Applicant  also  asks  that  this  Commission  find  that  public  con- 
venience and  necessity  require  thaf  it  should  exercise  rights  and 
privileges  granted  by  Fresno  county  and  by  the  city  of  Fresno. 
The  franchise  granted  by  Fresno  county  provides  in  general  as 
follows : 

For  a  term  of  fifty  years,  grantee  is  given  authority  to  con- 
struct, equip,  operate,  and  maintain  a  street  and  interurban 

railroad  upon  the  following  highways  in  Fresno  county:  Com- 
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mencing  at  a  point  on  or  near  the  center  line  of  Fresno  avenue^ 
one-quarter  mile,  a  Kttle  more  or  less,  southerly  from  Mahoney 
avenue,  and  running  thence  northerly  along  the  center  line  of  said 
Fresno  avenue  to  and  within  Mahoney  avenue;  thence  westerly 
along  the  center  line  of  Mahoney  avenue  to  and  within  Black- 
stone  avenue ;  thence  northerly  along  the  center  line  of  Blackstone 
avenue  to  and  within  Weldon  avenue ;  thence  westerly  along  the 
center  line  of  Weldon  avenue  to  the  Atchison,  Topeka,  &  Santa 
Fe  Railway,  heing  a  total  length  of  1 J  miles,  a  little  more  or  less. 

The  principal  limitations  upon  this  franchise  are  as  follows : 

Grantee  shall,  at  its  own  expense,  pave,  macadamize,  and  grade 
between  its  tracks  and  2  feet  on  either  side  in  the  same  manner  as 
the  balance  of  the  highway  along  which  it  runs  may  be  paved, 
macadamized,  and  graded.  Cars  shall  run  at  intervals  of  not 
more  than  thirty  minutes  between  the  hours  of  ^  a.  m.  and  11  p. 
M.  After  the  first  five  years  grantee  shall  pay  annually  to  the 
county  of  Fresno  2  per  cent  of  its  gross  receipts.  The  single  trip 
fare  between  Belmont  avenue  and  any  point  on  the  railroad  con- 
structed under  this  franchise  shall  not  exceed  5  cents.  Grantee 
shall  secure  and  convey  to  the  county  of  Fresno  such  additional 
rights  of  way  as  are  necessary  to  widen  Mahoney  and  Blackstone 
avenues  to  80  feet,  and  Fresno  avenue  to  70  feet. 

The  franchise  granted  by  the  city  of  Fresno  on  April  19,  1915, 
provides  in  general  as  follows : 

For  a  term  of  twenty-five  years,  grantee  is  authorized  to  con- 
struct, operate,  and  maintain  an  electric  street  railroad  upon  the 
following  streets  in  the  city  of  Fresno :  Commencing  at  or  near 
the  intersection  of  the  center  line  of  Belmont  avenue  with  the 
center  line  of  Fresno  avenue ;  thence  westerly  along  or  near  the 
center  line  of  Belmont  avenue  to  and  within  Valeria  street ;  thence 
southerly  along  or  near  the  center  line  of  Valeria  street  to  and 
within  Merced  street;  thence  westerly  along  or  near  the  center 
line  of  Merced  street  to  and  within  J  street ;  thence  southeasterly 
along  J  street,  using  the  tracks  of  Fresno  Traction  Company, 
thereon,  under  the  terms  and  limitations  of  the  statutes  of  the 
state  of  California  governing  such  usage,  to  and  within  Inyo 
street;  thence  northeasterly  along  or  near  the  center  line  of 
Inyo  street  to  and  within  L  street;  thence  southeasterly  along 
or  near  the  center  line  of  L  street  to  the  southeasterly  end  there- 
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of,  and  over  private  property,  to  and  within  Hamilton  avenue; 
thence  easterly  along  or  near  the  center  line  of  Hamilton  avenue 
to  the  corporate  liftiits  of  said  city  of  Fresno. 

The  principal  limitations  under  which  this  franchise  is  granted 
are  as  follows : 

No  freight  shall  be  carried  between  the  hours  of  6  a.  m.  and 
11  p.  M.,  except  by  permission  of  the  board  of  trustees.  The 
tracks  of  the  grantee  may  be  used  by  any  other  street  railway  who 
shall  be  granted  a  franchise  therefor,  subject  to  the  limitations  of 
the  California  statutes.  Grantee  shall  construct  and  maintain 
street  paving  between  its  tracks  and  for  2  feet  on  either  side. 
Sufficient  cars  to  accommodate  all  persons  desiring  passage  shall 
be  operated  at  intervals  of  fifteen  minutes  or  less  between  6 :30 
A.  M.  and  11  p.  m.  Single  trip  fares  shall  not  exceed  5  cents, 
and  school  children's  tickets  shall  be  issued  at  half  rates.  Tracks 
shall  be  standard  gauge  and  rails  shall  weigh  not  less  than  65 
pounds  to  the  yard.  After  the  first  five  years  grantee  shall  pay 
annually  to  the  city  of  Fresno  2  per  cent  of  its  gross  receipts. 
Orantee  shall  commence  work  within  sixty  days  from  the  date  of 
the  franchise,  and  should  it  not  complete  that  portion  of  its  line 
along  Behnont  avenue,  Valeria  street,  and  Merced  street  within 
twelve  months,  the  franchise  shall  become  null  and  void. 

Grantee  shall  exchange  transfers  with  any  other  street  or  inter- 
urban  railroad  with  which  it  may  connect,  on  basis  of  division  of 
joint  fares. 

I  believe  that  the  applicant  should  enter  into  an  agreement 
with  the  city  of  Fresno  and  the  county  of  Fresno  under  the  terms 
of  which  it  shall  agree  that  the  value  to  be  placed  upon  the  fran- 
chises, either  for  purposes  of  rate  making  or  for  public  purchase, 
shall  not  exceed  the  sum  paid  for  said  franchises. 

The  applicant  has  stated  that  it  has  engaged  Mahoney  Brothers 
to  do  the  construction  work  involved  in  the  enterprise,  and  that 
Mahoney  Brothers  will  be  interested  in  the  stock  of  Fresno  In- 
terurban  Railway  Company. 

I  recommend  that  the  applicant  enter  into  a  contract  in  regular 
form  before  it  undertakes  the  construction  work  contemplated  in 
this  application. 

I  recommend  that  the  application  be  granted  under  certain 
conditions,  and  therefore  recommend  the  following  form  of  order: 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


IN  RE  FRESNO  INTElRURBAK  RAILWAY  00.  ^^ 

ORDER. 

Fresno  Interurban  Railway  Company  having  applied  to  this 
.  Commission  for  authority  to  issue  stocks  and  bonds  as  specified 
in  the  foregoing  opinion,  and  Fresno  Interurban  Railway  Com- 
pany having  also  applied  to  this  Commission  for  a  certi^cate  that 
public  convenience  and  necessity  require  the  exercise  by  it  of  cer- 
tain rights  and  privileges  granted  under  franchises  by  Fresno 
county  and  the  city  of  Fresno ; 

And  a  hearing  having  been  held  and  this  Commission  being  ap- 
prised of  all  of  the  facts  in  connection  with  these  matters,  and  it 
appearing  that  the  stocks  and  bonds  which  the  applicant  herein 
proposes  to  issue  are  not,  in  whole  or  in  part,  reasonably  charge- 
able to  operating  expenses  or  to  income. 

It  is  hereby  ordered  that  Fresno  Interurban  Railway  Company 
be  granted  authority  and  it  is  hereby  granted  authority  to  issue 
250  shares  of  stock  of  the  par  value  of  $100  per  share. 

It  is  further  ordered  that  Fresno  Interurban  Railway  be  grant- 
ed authority  and  it  is  hereby  granted  authority  to  issue  $70,000 
of  its  first-mortgage  ten-year  6  per  cent  bonds. 

The  authority  herein  granted  is  granted  upon  the  following 
conditions,  and  not  otherwise: 

(1)  The  stock  herein  authorized  shall  be  sold  so  as  to  net  the 
applicant  not  less  than  $80  per  share. 

(2)  The  bonds  herein  authorized  shall  be  sold  bo  as  to  net  the 
applicant  not  less  than  90  per  cent  of  the  face  value  thereof,  plus 
accrued  interest  thereon. 

(3)  Such  moneys  as  shall  be  paid  to  Fresno  Interurban  Rail* 
way  Company  under  the  bonus  agreements  heretofore  referred 
to  shall  be  held  by  said  company  either  for  the  purpose  of  a 
sinking  fund  to  retire  its  bonds,  or  shall  be  used  to  pay  operat* 
ing  deficits  if  such  shall  be  ineurred,  or  for  additions  and  bet- 
terments to  applicant's  line  of  railway ;  on  the  condition,  however^ 
that  such  bonus  agreements  shall  be  only  so  used,  as  herein 
provided,  after  application  to  and  approval  of  such  by  this  Com- 
mission. 

(4)  The  proceeds  from  the  sale  of  the  stocks  and  bonds  hereby 
authorized  to  be  issued  shall  be  used  for  the  following  purposes 
and  not  otherwise : 
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For  the  purchase  of  equipment  as  specified  in  the  application  here- 
in, not  to  exceed $24,000.00 

For  the  construction  of  the  so-called  Fresno  City  extension,  as 

specified  in  the  application  herein,  in  a  total  sum  no.t  to  exceed    39,140.00 

For  the  construction  of  the  Gould  Colony  branch  of  railway,  not 
to  exceed  18;948.00 

For  the  construction  of  the  Barton  spur,  not  to  exceed 2,833.00 

$84,921.00 

(5)  The  stocks  and  bonds  herein  authorized  to  be  issued  shall 
be  issued  only  after  the  applicant  shall  have  filed  with  this 
Commission  a  contract  for  the  purchase  of  the  equipment  which 
it  proposes  to  acquire,  and  a  copy  of  the  contract  for  the  con- 
struction of  the  so-called  Fresno  City  extension,  Gould  Colony 
branch,  and  Barton  spur. 

*     (6)  The  stocks  and  bonds  herein  authorized  to  be  issued  shall 
be  issued  in  either  of  the  two  following  methods : 

(a)  Stocks  and  bonds  may  be  issued  in  such  proportion  that 
for  every  $2  face  value  of  bonds  issued  and  sold  the  applicant 
shall  issue  and  sell  $1  par  value  of  stock ;  or 

(6)  The  applicant  shall  issue  the  bonds  herein  authorized  to 
be  issued  for  not  to  exceed  70  per  cent  of  the  expenditures  for 
additions  and  betterments  made  under  this  order. 

(7)  Fresno  Interurban  Railway  Company  shall  keep  separate, 
true,  and  accurate  accounts  showing  the  receipt  and  application 
in  detail  of  the  proceeds  of  the  sale  of  the  stocks  and  bonds 
hereby  authorized  to  be  issued;  and  on  or  before  the  twenty- 
fifth  day  of  each  month  the  company  shall  make  verified  reports 
to  the  Commission  stating  the  sale  or  sales  of  said  stocks  and 
bonds  during  the  preceding  month,  the  terms  and  conditions. of 
the  sale,  the  moneys  realized  therefrom,  and  the  use  and  appli- 
cation of  such  moneys,  all  in  accordance  with  this  Commission's 
General  Order  No.  24,  which  order,  in  so  far  as  applicable,  is 
made  a  part  of  this  order. 

(8)  The  authority  herein  granted  is  conditioned  upon  the 
payment  by  the  applicant  of  the  fee  prescribed  under  the  Public 
Utilities  act. 

(9)  The  authority  herein  granted  to  issue  stocks  and  bonds 
shall  apply  to  such  stocks  and  to  such  bonds  as  shall  have  been 
issued  on  or  before  May  15,  1916. 

Basing  its  conclusions  upon  all  the  facts  in  connection  with 
this  application,  it  is  hereby  found  as  a  fact  by  the  Railroad 
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Commission  of  the  State  oi  California  that  public  convenience 
and  necessity  require  the  exercise  by  Fresno  Interurban  Rail- 
way Company  of  the  rights  and  privileges  granted  to  it  by  the 
county  of  Fresno  under  ordinance  No.  154,  filed  in  connection 
with  the  application  herein,  to  which  reference  is  hereby  made ; 
and  it  is  further  found  as  a  fact  that  public  convenience  and 
necessity  require  the  exercise  by  Fresno  Interurban  Railway 
Company  of  the  rights  and  privileges  granted  to  it  by  the  city 
of  Fresno  under  ordinance  No.  760,  a  copy  of  which  is  filed  in 
connection  with  the  application  herein,  marked  Exhibit  "H." 

The  finding  herein  of  fact  that  public  convenience  and  neces- 
sity require  the  exercise  by  Fresno  Interurban  Railway  Com- 
pany of  the  rights  and  privileges  granted  by  Fresno  county  and 
city  of  Fresno  are  conditioned  upon  the  filing  of  an  agreement 
and  stipulation  by  Fresno  Interurban  Railway  Company  with 
Fresno  county  and  the  city  of  Fresno,  under  the  terms  of  which 
Fresno  Interurban  Railway  Company  shall  agree  that  in  any 
rate  proceeding  or  in  any  purchase  by  public  authority,  or  con- 
demnation by  public  authority,  the  value  of  the  franchise  re- 
ferred to  in  this  application  granted  by  Fresno  county,  and  the 
value  of  the  franchise  referred  to  in  this  application  granted  by 
Fresno  city,  shall  be  taken  to  be  not  more  than  the  sum  paid 
for  such  franchises  by  Fresno  Interurban  Railway  Company. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California.  ^ 


FliORIBA  SUPRJBME  COTJRT. 

BTATE  EX  SEL.  RAILROAD  COMMISSIONERS 

V. 

FLORIDA  EAST  COAST  RAILWAY  COMPANY. 

(—  Fla.  — ,  68  So.  761.) 

ServUfe-^BaUroadM^ Vacuities  for  loadino  and  tuUoading  freight^ 
Curs. 

A  railroad  company  has  a  right  to  load  or  unload  its  cars  where 

Headnotee  by  the  Court. 
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its  facilities  or  appliances  for  sucli  work  are,  and  may  not  be  required 
to  establish  other   facilities  for   such  purpose  to  accommodate  each 
patron. 
Bates  —  Railroads  ~  SwUching  charges. 

A  carrier  which  renders  an  additional  service  to  shippers  or  con- 
signees in  carrying  freight  from  or  to  warehouses  or  points  on  private 
or  industrial  side  tracks  for  shipment  or  delivery  is  entitled  for  such 
service  to  reasonable  compensation. 

Orders --^  Reasonableness  ^  Burden  of  proof. 

Rule  15  of  the  rules  governing  the  transportation  of  freight,  for- 
mulated and  prescribed  by  the  Railroad  Commissioners,  prohibiting, 
among  other  things,  any  charge  whatever  by  a  ''railroad  having  the  line 
haul,  for  placing  for  loading  an  empty  car  at  any  warehouse  or  other 
point  on  its  own  line  or  side  track,  or  for  switching  the  loaded  car  to 
or  from  the  same,  either  for  delivery  or  transportation,"  is  valid  upon 
its  face,  and  a  carrier  which  resists  its  enforcement  has  the  burden  of 
proving  that  the  rule  operates  to  deny  the  carrier  a  reasonable  compen- 
sation for  a  special  or  additional  service. 

Bates  ^  Industrial  switching --^  Bight  to  compensation  therefor. 

The  servioe  of  delivering  freight  to  consignees  in  carloads  on 
private  or  industrial  sidings  is  a  service  which  may  not,  in  the  present 
state  of  the  law,  be  required  of  railroads,  nor  is  it  a  service  which  ia 
forbidden.  If  the  service  is  of  benefit  to  the  patron  of  the  road,  and 
involves  some  service  and  expense  to  the  railroad,  and  forms  no  part 
of  the  .transportation  or  haul,  but  is  in  addition  thereto,  the  railroad 
is  entitled  to  charge  for  the  service,  and  such  charge  may  not  be  con- 
fined to  the  actual  cost  of  it. 

[April  20, 1915.] 

Mandamus  by  the  state  on  the  relation  of  the  Railroad  Com- 
missioners to  compel  the  Florida  East  Coast  Railway  Company 
to  observe  and  obey  certain  rules  of  the  Commissioners  governing 
the  transportation  of  freight ;  peremptory  writ  denied. 

Appearances:  F.  M.  Hudson  for  the  relators;  Alex.  St.  Clair- 
Abrams  for  respondent. 

ElliSy  J.,  delivered  the  opinion  of  the  court : 

An  alternative  writ  of  mandamus  was  issued  in  this  cause 
requiring  the  respondent  to  observe  and  obey  rule  15  of  the 
rules  governing  the  transportation  of  freight^  prescribed  by  the 
Railroad  Commissioners  of  Florida  in  this:  "That,  as  to  all  in- 
trastate shipments  of  which  you  shall  have  the  line  haul,  you,  the 
said  Florida  East  Coast  Railway  Company,  shall  make,  exact,  or 
assess  no  charge  whatever  for  placing  for  loading  any  empty  car 
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at  any  warehouse  or  other  point  on  your  own  line  or  aide  tracks, 
or  for  switching  the  loaded  car  to  or  from  the  same  either  for 
delivery  or  for  transportation,  or  for  switching  carload  shipments 
to  and  from  industries  located  on  any  of  your  own  side  tracks  on 
your  said  line,  whether  designated  by  you  as  private  side  tracks 
or  otherwise,  either  for  the  movement  of  empty  car  after  unloaded 
or  for  handling  inbound  cars  to  be  loaded,  and  in  this,  that  you 
shall  withdraw  from  your  said  tariffs  of  terminal  charges,  so  f a^ 
as  the  same  shall  apply  to  intrastate  shipments  of  which  the  said 
Florida  East  Coast  Eailway  Company  shall  have  the  line  haul, 
all  provisions  for  any  charge  for  switching  carload  shipments  to 
and  from  industries  located  on  your  own  side  tracks,  whether  des- 
ignated as  private  side  tracks  or  otherwise,  at  points  on  your 
Une,  either  for  the  movement  of  empty  cars  after  unloaded  or  for 
handling  inbound  cars  to  be  loaded,  except  those  provisions  in 
accordance  with  said  Bule  15,^'  or  to  appear  on  a  certain  day 
before  this  court  and  show  cause  why  it  refuses  so  to  do. 

The  return  was  filed  January  13,  1913,  to  which  the  relators 
interposed  a  demurrer  and  a  motion  to  strike  certain  portions  of 
the  return.  Both  the  demurrer  and  motion  to  strike  were  over- 
ruled. State  ex  rel.  Bailroad  Comrs.  v.  Morida  East  Coast  E. 
Co.  66  Ela.  420,  62  So.  693. 

Rule  15  of  the  rules  and  regulations  prescribed  by  the  Railroad 
Commissioners  for  the  "government  of  the  transportation  of  per- 
sons and  property  on  the  railroads  in  Florida"  is  a  general  rule, 
applicable  to  the  transportation  of  freight,  and  applies  to  all  rail- 
roads in  the  state.  It  prescribed:  First,  a  charge  of  $2  per  car, 
without  regard  to  weight  or  contents,  for  transporting,  switching, 
or  transferring  a  loaded  car  from  any  point  on  any  railroad  to  a 
connecting  railroad,  or  to  any  warehouse,  side  track,  or  other 
point  within  the  switching  limits  of  the  place  (this  applies  to  all 
railroads  except  the  one  having  the  line  haul) ;  second,  that  no 
railroad  should  decline  to  transport,  switch,  or  transfer  any  such 
car,  or  to  receive  it  from  any  connecting  railroad  for  such  pur- 
pose; third,  that  the  switching  limits  of  any  place  should  be  the 
limits  usually  operated  there,  but  in  no  case  less  than  3  miles; 
fourth,  that  no  railroad  should  reduce  any  of  its  switching 
limits  without  first  obtaining  the  approval  of  the  Railroad  Com- 
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mission;  fifth,  that  in  transferring,  switching,  or  transporting 
a  car  between  such  points  it  became  necessary  to  pass  over  the 
trackff  of  any  intermediate  railroad  the  charge  of  $2  should  be 
divided  between  the  railroads  at  interest,  excluding  the  one 
having  the  line  haul;  sixth,  that  when  a  charge  was  made  for 
transferring,  switching,  or  transporting  a  loaded  car  between  such 
points,  no  additional  charge  should  be  made  for  the  accompanying 
movement  of  the  empty  car  in  the  opposite  direction;  seventh, 
that  no  charge  whatever  should  be  made  by  a  railroad  having  the 
line  haul  for  placing,  for  loading,  an  empty  cat  at  any  warehouse 
or  other  point  on  its  own  line  or  side  track,  or  for  switching  the 
loaded  car  to  or  from  the  same  either  for  delivery  or  transporta- 
tion« 

There  is  a  provision  to  the  effect  that  the  rule  should  not  inter- 
fere with  any  prevailing  legal  rate  for  the  transportation  of 
freight  between  different  stations,  and  should  not  apply  to  freight 
that  does  not  pay  a  direct  freight  transportation  charge  in  ooimec- 
tion  with  a  switching  charge. 

It  was  charged  in  the  alternative  writ  that  the  respondent,  the 
Florida  East  Coast  Railway  Company,  refused  to  obey  the  rule, 
and  was  disregarding  it,  in  that  the  respondent  had  by  its  tariff 
of  terminal  charges  then  in  force  fixed  switching  charges  at  "$2 
per  car  to  cover  switching  carload  shipments  to  and  from  in- 
dustries located  on  private  side  tracks  at  all  points  on  this  line, 
this  charge  to  include  the  movement  of  empty  cars  after  unload- 
ed, also  handling  inbound  to  be  loaded,'^  and  that  the  respondent 
was  charging  on  "intrastate  shipments  $2  per  car  for  switching 
carload  shipments,  of  which  the  company  has  the  line  haul,  to  and 
from  industries  located  on  certain  of  its  own  aide  tracks  which 
said  company  designates  as  private  side  tracks  at  divers  points 
on  its  said  line  of  railway  both  for  handling  oars  inbound,  to  be 
loaded  upon  such  side  tracks,  and  for  the  movement  of  empl^  cars 
from  the  said  side  tracks  after  unloading." 

In  other  words,  the  rule  seeks  to  prohibit  any  diarge  whatever 
by  a  railroad  having  the  line  haul  for  placing,  for  loading,  an 
empty  car  at  any  warehouse  or  other  point  on  its  own  line  or  side 
track,  or  for  switching  the  loaded  car  to  or  from  the  same  either 
for  delivery  or  transportation,  and  the  writ  oharged  the  respon- 
dent with  violating  this  feature  of  the  rule. 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


STATE  EX  REL.  R.  COMRS.  v.  FLOUiDA  E.  C.  RY.  CO.  369 

The  return  by  the  respondent,  among  other  things,  avers : 
"(1)  That  the  Florida  East  Coast  Railway  has  at  every 
station  on  the  line  of  its  road  a  free  delivery  track  oi«  siding  to 
which  cars  will  be  taken  and  delivered  and  removed  therefrom 
without  any  switching  charges  whatsoever  to  the  consignor  or  con- 
signee; (2)  that  at  divers  points  on  the  line  of  this  respondent's 
road  there  are  and  have  been,  in  addition  to  the  free  delivery 
track,  certain  switch  tracks  or  spurs  used  entirely  for  private 
interests,  and  that  to  deliver  or  take  cars  from  said  switching 
tracks  or  spurs  involves  extra  service  and  extra  expense  to  this 
respondent;"  that  such  switch  tracks  or  spurs  were  constructed 
for  private  interests  with  the  xmderstanding  and  agreement  that 
switching  charges  should  be  paid,  and  that  they  do  not  form  part 
of  the  regular  delivery  spurs  or  switch  tracks  of  this  respondent ; 
that  '^respondent  says  that,  under  the  rule  set  forth  in  the  alterna- 
tive writ,  this  respondent  would  be  compelled  to  switch  cars  on 
these  private  spurs  or  tracks  without  charge  to  the  consignor  or 
shipper,  although  every  car  put  on  these  switches  or  spurs  or 
taken  therefrom  involves  an  extra  service  and  an  extra  ex- 
pense to  this  respondent;  that  on  the  free  delivery  tracks 
cars  intended  for  these  tracks,'  or  to  be  taken  therefrom,  are 
left  on  these  tracks  or  taken  therefrom  with  but  little  or  no 
delay  or  additional  expense  to  this  respondent;  that  cars  delivered 
to  or  taken  from  the  spurs  or  switching  tracks  hereinbefore  set 
forth  involve  considerable  delay  and  expense  to  this  respondent ; 
that  this  respondent  has  been  compelled  to  keep  and  maintain 
special  locomotives  at  St.  Augustine,  West  Palm  Beach,  and 
Miami  to  switch  cars  to  and  from  those  spurs  or  switch  tracks ; 
that  at  other  points  this  respondent's  freight  trains  have  to  be 
delayed  for  hours  at  a  time  in  talking  out  cars  and  delivering 
them  to  private  interests  on  these  switching  tracks  or  spurs,  in- 
volving this  respondent  in  considerable  additional  expense  in  the 
consumption  of  fuel  and  the  hire  of  employees ;  that  during  the 
fiscal  year  ending  June  30,  1910,  the  expense  directly  chargeable 
to  switching  service,  w^here  special  locomotives  were  employed 
at  St.  Augustine,  West  Palm  Beach,  and  Miami,  was  approx- 
imately $1,000  per  month ;  that  at  other  points  where  this  switch- 
ing was  done  by  the  regular  freight  trains  the  average  cost,  by 

P.UJ1.1915D. 


Digitized  by  LjOOQIC 


360 


FLORIDA  SUPREME  COURT. 


reason  of  the  delay  and  additional  expense  and  additional  service, 
was  about  $2.50  per  car;  that  the  approximate  aggregate  expense 
during  the  fiscal  year  ending  June  30,  1910,  for  switching  was 
$20,562.60;  and  the  total  revenue  derived  from  these  switching 
charges  only  $16,451.55,  thereby  imposing  a  loss  on  this  re- 
spondent of  over  $4,000  that  year. 

"And  this  respondent  says  that  the  foregoing  does  not  include 
the  switching  done  at  Jacksonville,  South  Jacksonville,  and  the 
transfer  between  Jacksonville  and  South  Jacksonville,  on  which 
a  small  profit  has  been  made,  but  not  sufficient  to  meet  the  ex- 
penses ;  that  for  the  fiscal  year  ending  June  30,  1912,  the  follow- 
ing were  the  switching  charges  and  the  amount  received : 


No.  Cars 
Switched. 

£arni]iga. 

BxpeoBei. 

On  line  of  roftd 

5,125 

17,283 
1,270 
1,976 

$10,251.50 

34,366.00 
2,639.00 
5,952.00 

$12,812.60 

31,736.00 
3,507.00 
6,570.00 

JacksonviUe,  So.  Jacksonville,  and  trans- 
fer between  Jacksonville  and  So.  Jack- 
sonville     

St.   Augustine 

Miami    *..«..........*..*..«......•... 

25,664 

$53,108.50 

$54,625.50 

— showing  a  loss  to  this  respondent  for  the  fiscal  year  of  over 
$1,500 ;  that  the  expenses  given  above  cover  only  the  additional 
expense  due  to  switching  into  these  private  side  tracks  or  spurs, 
and  does  not  cover  the  additional  expense  in  the  maintenance  and 
betterments  of  these  side  tracks  and  spurs;"  that  "the  construc- 
tion of  these  spurs  or  switching  tracks  was  for  the  purpose  of 
saving  to  the  private  interests  using  them  the  expense  of  hauling 
their  freight  to  and  from  the  free  delivery  tracks;  and  that>  by 
reason  of  the  construction  of  these  switches  or  spurs,  these  private 
interests  save  from  40  cents  to  $1  per  ton  in  drayage,  and  are 
enabled  to  carry  on  and  conduct  their  business  at  an  infinitely 
lower  rate  than  they  otherwise  could  conduct  it." 

The  return  also  avers  that,  if  the  rule  is  enforced  against  the 
respondent,  it  will  entail  a  yearly  expense  of  $50,000  upon  the 
respondent,  and  that  its  entire  earnings  will  be  so  reduced  as  to 
deprive  it  of  ability  to  pay  interest  upon  its  bonds  at  the  rate 
previously  agreed  by  it  to  be  paid;  namely,  4  per  cent;  that  it 
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would  deprive  the  respondent  of  any  compensation  whatever  for 
the  extra  service  rendered  in  switching  cars  for  private  interests, 
and  would  entail  upon  the  respondent  a  loss.  The  return  also 
avers  that,  notwithstanding  the  respondent  has  not  been  able  to 
earn  enough  to  pay  the  interest  upon  its  bonds  which  it  had 
agreed  to  pay,  it  had  paid  no  dividend  on  its  stock,  and  the  small 
surplus  shown  by  its  financial  statements  is  insufficient  to  meet 
extraordinary  contingencies ;  that  it  has  no  sinking  fund  of  any 
kind;  that  the  property  of  the  respondent  represents  an  invest- 
ment of  about  $89,000,000,  and  that  the  present  value  of  its 
property  is  greater  than  that  amount,  and  that  these  facts  were 
known  to  the  Bailroad  Commissioners  before  the  rule,  as  amend- 
ed, was  prescribed  by  them.  The  relators  joined  issue  upon  the 
return  after  the  demurrer  and  motion  to  strike  heretofore  refer- 
red to  had  been  overruled  and  denied. 

There  is  involved  in  this  controversy  the  question  of  the  right 
of  the  respondent  having  the  line  haul  to  make  an  extra  charge 
for  placing  an  empty  car  at  any  warehouse  or  other  point  on  its 
line  or  side  track  for  loading  or  for  switching  the  loaded  cars  to 
or  from  the  same,  either  for  delivery  or  transportation. 

The  rule  is  a  general  rule,  applying  alike  to  all  railroads 
in  Florida  on  intrastate  shipments,  and,  in  this  case,  to  every 
place,  station,  spur,  or  side  track  of  the  respondent's  road  where 
the  respondent  makes  a  charge  in  addition  to  the  regular  freight 
rate  for  placing  an  empty  car  at  any  warehouse  or  other  point  on 
its  line  for  loading  or  for  switching  the  loaded  car  to  or  from  the 
place  either  for  delivery  or  transportation. 

The  railroad  company  has  a  right  to  load  or  unload  its  cars 
where  its  facilities  or  appliances  for  such  work  are,  and  it  would 
be  unreasonable  to  require  it  to  establish  other  facilities  to  accom- 
modate each  patron.  See  Covington  Stock  Yards  Co.  v.  Keith, 
139  U.  S.  128,  35  L.  ed.  73,  11  Sup.  Ct  Eep.  461 ;  Louisville  & 
K  E.  Co.  V.  Central  Stock  Yards  Co.  212  U.  S.  132,  text  144,  53 
L.  ed.  441,  446,  29  Sup.  Ct.  Eep.  246.  So  in  Missouri  P.  E.  Co. 
V.  Nebraska,  217  U.  S.  196,  54  L.  ed.  727,  30  Sup.  Ct.  Eep.  461, 
18  Ann.  Cas.  989,  it  was  held  that  the  carrier  could  not  be  re- 
quired to  build  more  private  connections,  because  the  obligation 

was  not  involved  in  the  carrier's  public  duty,  and  the  requirement 
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went  beyond  the  reasonableness  of  the  staters  protective 
power. 

There  is,  however,  nothing  to  prevent  a  railroad  from  building 
or  permitting  to  be  built  private  connections  such  as  industrial 
sidings  or  spur  tracks,  and  rendering  to  the  persons  thus  specially 
acconunodated  the  additional  service  of  delivering  their  freight 
at  warehouses  located  on  such  side  tracks  or  at  such  points 
thereon  as  may  be  req^uired  by  the  consignee,  nor  from  furnishing 
empty  cars  to  be  loaded  at  such  warehouses  or  points  on  the 
private  tracks.  In  the  cases  where  such  industrial  or  private 
side  tracks  have  been  constructed,  and  the  published  freight  rates 
of  the  carrier  for  the  transportation  of  freight  from  its  terminals 
at  that  point  do  not  include  the  extra  expense  of  carrying  the 
freight  from  such  warehouses  or  points  on  the  private  siding  to 
the  carrier's  terminals  or  place  designated  by  it  for  the  delivery 
and  reception  of  freight, — in  other  words,  where  the  industrial 
or  private  side  tracks  are  plant  facilities,  as  distinguished  from 
the  carrier's  terminal  facilities,  and  the  service  of  carrying  the 
freight  from  such  warehouses  or  points  on  the  industrial  track 
or  siding  to  the  carrier's  yards  for  shipment,  or  the  carrying  of 
freight  from  the  carrier's  terminals  to  such  warehouses  or  points 
on  the  industrial  or  private  track  for  delivery,  is  an  additional 
service  to  the  shipper  or  consignee  when  performed  by  the  car- 
rier (Chicago  &  A.  R.  Co.  r.  United  States,  26  L.E.A.(N.S.) 
551,  84  C.  C.  A.  324,  156  Fed.  558),— the  carrier  is  entitled  to 
such  service  to  reasonable  compensation  (State  ex  reL  Eailroad 
Comrs.  V.  Atlantic  Coast  Line  R  Co.  64  ila.  469,  text  473,  60 
So.  186;  Southern  R  Co.  v.  St.  Louis  Hay  &  Grain  Co.  214  U. 
S.  297,  63  L.  ed.  1004,  29  Sup.  Ot.  Rep.  678). 

The  rule  sou^t  to  be  enforced  here  confines  the  service  to  the 
"switching  limits  of  any  place,"  which,  within  the  meaning  of 
the  rule,  "shall  be  the  switching  limits  usually  operated  there, 
but  in  no  case  less  than  3  miles."  The  alternative  vmrit  alleges 
that  the  respondent  is  "charging  on  intrastate  shipments  $2  per 
car  for  switching  carload  shipments,  of  which  the  company  has 
had  the  line  haul  to  and  from  industries  located  on  certain  of  its 
owTi  side  tracks,  which  said  company  designates  as  private  side 
tracks  at  divers  points  on  its  said  line  of  railway,  both  for  hand- 
ling cars  inbound,  to  be  loaded  upon  such  tracks,  and  for  the 
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movement  of  empty  cars  from  the  said  side  tracks  after  unload- 
ing/' The  return  of  the  respondent  avers,  in  substance,  that  at 
every  station  along  its  line  it  has  provided  free  delivery  tracks 
at  which  no  switching  charges  are  made,  but  at  the  places  set  out 
in  the  return  and  at  other  stations  at  which  switching  charges 
are  made  such  switching  charges  are  made  because  the  switches 
or  spxirs  were  constructed  for  the  purpose  of  accommodating 
private  interests,  and  that  they  did  not  and  do  not  form  part  of 
the  regular  delivery  spurs  or  switching  tracks  of  the  .respondent; 
that  at  such  places  the  spurs  or  switching  tracks,  are  used  solely 
by  private  interests,  with  the  expressed  or  implied  understanding 
and  agreement  that  switching  charges  should  be  paid.  If  these 
spurs,  switching  tracks,  or  industrial  sidings,  as  they  are  called, 
do  not,  in  fact,  constitute  and  form  part  of  the  respondent's  ter- 
minal facilities  at  such  stations  or  points  where  loaded,  and  the 
reception  of  freight  at,  or  the  delivery  of  freight  to,  the  ware- 
houses or  points  located  on  such  sidings  and  the  haul  to  and  from 
such  warehouses  or  points  on  such  sidings  or  spurs  to  the  regular 
terminals  of  the  respondent  at  such  stations  established  and  main- 
tained for  the  reception  and  delivery  of  freight  form  no  part  of 
the  haul  or  transportation  of  freight  for  which  the  respondent  is 
compensated  by  its  freight  rates,  then  such  service  is  an  extra  or 
additional,  and  not  a  substituted,  service.  "But,  .  .  . 
whether  or  not  there  is  at  any  point  [on  the  respondent's  line  of 
road]  an  additional  [or  extra]  service  in  connection  with  in- 
dustrial [sidings  or]  spur  tracks  upon  which  to  base  an  extra 
charge,  or  whether  there  is  [at  all  its  stations]  mwely  a  substi- 
tuted service  which  is  substantially  a  like  service  to  that  included 
in  the  line  haul  rate,  and  not  received,  is  a  question  of  fact  to  be 
determined  according  to  the  actual  conditions  of  operation."  Los 
Angeles  Switching  Case  (Interstate  Commerce  Commission  v. 
Atchison,  T.  &  S.  F.  R  Co.),  234  IT.  S.  294,  text  311,  58  L.  ed. 
1319,  1327,  34  Sup.  Ct.  Rep.  814,  818. 

The  rule  is  invalid  upon  its  face  and  binding  alike  upon  all  the 
carriers  in  the  state  who  come  within  its  scope,  and  each  carrier 
who  resists  the  enforcement  of  it  must  show  that  as  to  such  carrier 
the  rule  is  arbitrary  and  unreasonable,  in  that  it  denies  to  the 

carrier  a  reasonable  compensation  for  the  specific  special  service 
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required.  See  Missouri  Bate  Cases  ((Knott  v.  Chicago^  B.  &  Q. 
B.  Co.),  230  TJ.  S.  474,  text  508,  57  L.  ed.  1671,  1594,  33  Sup. 
Ct.  Bep.  975;  State  ex  reL  Bailroad  Comrs.  v.  Atlantic  Coast 
Line  B.  Co.  supra. 

In  the  Los  Angeles  Switching  Case  the  Interstate  Commerce 
Commission  had,  upon  proceedings  instituted  before  it  bj  the 
Associated  Jobbers  of  Los  Angeles,  California,  made  an  order 
in  regard  to  switching  charges  within  the  yard  limits  of  that  city. 
The  order  required  certain  railroad  companies  to  desist  from  ex* 
acting  a  charge  of  $2.50  per  car  for  delivering  and  receiving  car- 
load freight  to  and  from  industries  located  upon  spurs  and  side 
tracks  within  their  respective  switching  limits  in  Los  Angeles. 
It  also  prohibited  the  exaction  of  any  charge  whatever  other  than 
the  charge  for  transportation  from  points  of  origin  to  destination 
for  delivering  or  receiving  carload  freight  in  such  cases.  The 
Commission  found  that  the  carriers  had  designated  certain  terri- 
tory as  within  its  switching  or  yard  limits  in  the  city,  including 
numerous  tracks,  main  lines,  branch  lines,  industry  spurs,  class- 
ification tracks,  team  tracks,  hold  tracks,  repair  tracks,  and 
others;  that  freight  moving  in  carloads  was  delivered  at  team 
tracks,  at  freight  sheds,  or  at  industry  spurs ;  that  at  freight  sheds 
and  team  tracks  no  charge  was  imposed  for  receipt  or  delivery  of 
carload  freight  over  the  freight  rate  named  in  the  tariffs,  while 
at  the  industry  spurs  an  additional  charge  was  made.  The  Com- 
mission found  these  spur  tracks  to  be  portions  of  the  terminal 
facilities  of  the  carriers  with  whose  lines  they  connected,  being 
distinguished  from  mere  plant  facilities.  "Each  spur,''  said  the 
Commission,  "is  in  a  real  sense  a  railroad  terminal  at  which  the 
carrier  receives  and  delivers  freight."  That  "spur  track  de- 
livery" was  a  "substitute  service, — a  service  which  the  roads  had 
solicited  the  right  to  give,  as  the  evidence  showed, — ^a  service 
which  costs  the  industry  for  the  installation  of  the  track 
and  the  use  of  its  property  as  a  railway  terminal."  In  the  Com- 
mission's description  of  the  character  of  service  it  was  pointed 
out  that  it  involved  no  greater  expense  than  would  team  track 
deliveries;  that  it  relieves  the  carrier's  team  tracks  and  sheds, 
necessitating  less  outlay  for  expense  of  yards  in  a  crowded  city, 
promoted  speedy  release  of  equipment,  and  vastly  aided  in  con- 
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ducting  a  commerce  which  is  greater  than  the  carrier's  own  facil- 
ities could  freely,  adequately,  and  economically  handle.  "After 
a  most  exhaustive  inquiry,'^  the  report  says,  *^we  cannot  find,  tak- 
ing this  service  as  a  whole  in  the  same  way  that  it  is  treated  by 
the  carriers,  that  the  service  is  more  expensive  to  the  carrier 
than  if  aU  cars  were  given  team  track  delivery/' 

The  courts  construing  the  finding  of  the  Commission,  said: 
'^or  do  we  understand  that  the  Commission  ruled  that  the  re- 
ceipt and  delivery  of  goods  at  points  located  upon  spurs  or  side 
tracks  could  not  in  any  circumstances  be  regarded  as  a  distinct 
service  for  which  separate  compensation  might,  be  demanded. 
.  •  .  And  it  is  apparent  that  the  ruling  of  the  Commission 
would  not  apply  in  any  case  where,  by  reason  of  the  location  and 
extent  of  the  spur  tracks  and  the  character  of  the  movement,  the 
facts  were  essentially  different  from  those  upon  which  the  deci- 
sion was  based," — citing  Interstate  Commerce  Commission  v. 
Stickney,  215  U.  S.  98,  54  L.  ed.  112,  30  Sup.  Ot.  Rep.  66. 

The  court  accepted  the  findings  of  the  Commission  as  conclu- 
sions of  fact.  The  rule  in  the  Los  Angeles  Switching  Case  ap- 
plied only  to  the  city  of  Los  Angeles,  and  the  findings  of  the 
Commission  related,  of  course,  only  to  the  conditions  as  they  ex- 
isted there.  The  court  said  that  the  real  question  before  the  Com- 
mission was  whether  "there  was  really  an  extra  service  in  the 
circumstances  shown.'' 

In  determining  the  question  whether  the  spur  track  or  indus- 
trial switching  complained  of  in  these  proceedings  is  extra  service 
by  the  respondent  to  the  persons  favored  by  such  service,  several 
matters  should  be  considered,  all  of  which  enter  into  the  service 
and  fix  its  character, — ^the  location  and  extent  of  the  spur,  the  cost 
of  construction  and  maintenance,  the  character  of  the  movement, 
whether  it  is  part  of  the  haul  or  a  separate  and  distinct  movement 
of  the  freight  for  the  accommodation  of  the  patron  of  the  road, 
and,  if  a  separate  movement,  whether  it  is  substituted  for  the  orig- 
inal delivery.  The  question  of  the  difference  in  cost  to  the  rail- 
road between  a  free  track  delivery  and  a  delivery  upon  an  indus- 
trial siding  is  not  a  controlling  factor  to  determine  the  character 
of  the  movement,  but  is  evidentiary  only.  In  or  near  large 
centers  of  commerce,  where  land  available  for  yards  is  both 
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difficult  to  obtain  and  expensive^  where  commerce  is  lai^e  and 
taxes  the  road's  facilities  to  handle  it,  and  where  the  railroad's 
method  of  handling  freight  in  carloads  is  to  carry  a  train  of  cars 
fijst  to  a  place  called  the  ^T>reaking-up  yards,"  and  then  by  use  of 
a  switching  engine  shunt  each  car  to  the  place  where  it  was  des- 
tined to  be  received  by  the  consignee  and  unloaded,  it  is  not  diffi- 
cult to  understand  that  side  tracks  or  industrial  sidings  built  by 
railroads  on  private  property  to  serve  private  interests  with  the 
latter's  consent,  which  also  facilitate  the  speedy  release  of  the  rail- 
road's equipment,  and  relieve  the  pressure  upon  it  for  free  track 
space,  are  considered  as  constituting  part  of  the  terminal  facilities 
of  a  railroad  at  such  a  place.  Under  such  conditions,  there  is  one 
continuous  movement  of  the  car  from  the  point  of  the  origin  of  the 
shipment  to  the  place  on  the  side  track  where  it  is  to  be  received 
by  the  consignee  and  unloaded.  The  carrier  saves  the  expense  of 
providing  lands  for  the  extra  yards  that  might  be  necessary,  the 
demand  upon  its  team  tracks  and  sheds  is  relieved,  and  its  facil- 
ities for  the  handling  of  its  freight  business  are  greatly  increased. 
In  such  case,  even  if  the  cost  of  fuel  and  labor  per  car  for  switch- 
ing to  an  industrial  track  should  be  greater,  less,  or  equal  to  the 
cost  of  fuel  and  labor  per  car  for  switching  to  the  team  tracks, 
the  fact  would  have  little  bearing  either  way  in  determining 
"vHiether  the  side  tracks  at  such  a  place  were  terminal  facilities 
of  the  railroad  company,  or  merely  plant  facilities  of  the  in- 
dustry to  which  the  service  was  rendered ;  that  is  to  say,  whether 
the  service  upon  those  tracks  was  substituted  or  accessorial. 

It  does  not  necessarily  follow  that,  because  a  carrier  delivers 
freight  in  carloads  to  consignees  on  private  side  tracks,  such 
service  was  made  in  substitution  of  a  delivery  which  might  other- 
wise have  been  made  on  the  free  or  station  side  tracks.  The 
service  of  delivering  freight  to  consignees  in  carloads  on  private 
or  industrial  sidings  is  a  service  which  may  not,  in  the  ppesent 
state  of  the  law,  be  required  of  the  railroads,  but,  on  the  other 
hand,  it  is  not  a  service  which  is  forbidden.  It  would  therefore 
seem  to  lie  more  within  the  field  of  contract  than  in  the  domain  of 
the  duties  to  the  public  of  a  public  service  corporation.  If  the 
service  is  of  some  benefit  to  the  patron  of  the  road,  and  involves 
some  service  by  and  expense  to  the  railway  company,  and- is  no 
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part  of  the  transportation,  but  in  addition  thereto,  the  company 
is  entitled  to  charge  for  the  service,  and  in  such  charge  is  not  con- 
fined to  the  actual  cost  of  it.  Southern  E.  Co.  t.  St.  Louis  Hay 
k  Grain  Co.  214  U.  S.  297,  53  L.  ed.  1004,  29  Sup.  Ct.  Rep. 
678. 

On  the  other  hand,  if  the  railroad  company  by  agreement  with 
private  industries  near  the  company's  terminals  may  secure  the 
use  of  private  property  for  spur  tracks,  thereby  facilitating  the 
handling  of  freight,  increasing  its  terminal  facilities,  and  reliev- 
ing the  pressure  of  demand  for  extended  yards  and  greater  con- 
veniences, and  relieving  the  team  or  free  tracks  and  shfeds,  there  is 
no  law  to  prevent  the  carrier  entering  into  an  agreement  to  make 
such  deliveries  without  additional  compensation ;  in  other  words, 
Bubstituting  such  delivery  in  place  of  the  delivery  on  the  team 
or  free  tracks. 

There  are  two  theories  on  which  the  Railroad  Commissioners 
may  deal  with  the  subject :  One  is  on  the  theory  that  the  service  is 
a  substituted,  and  not  accessorial,  service,  and  may  prohibit  any 
charge  therefor,  because  the  carrier  has  already  been  compensated 
by  the  freight  rate  which  It  has  received  for  the  transportation  of 
the  goods;  the  other  theory  is  that  the  service  is  one  which  the 
railroad  company  has  undertaken  in  addition  to  the  line  haul,  and 
may  regulate  the  charge  by  allowing  only  a  just  and  reasonable 
compensation  for  the  service.  It  is  on  the  first  theory  that  rule 
15  is  based. 

The  evidence  submitted,  we  think,  clearly  and  convincingly 
establiahes  the  contention  of  the  respondent  that  some,  if  not  all, 
of  the  spur  or  industrial  side  tracks  of  the  respondent  on  which 
the  charge  of  $2  is  made  for  switching  are  not  part  of  the  yard 
facilities  proper  at  the  different  places  where  the  service  com- 
plained of  is  rendered,  but  are  additional  conveniences  erected 
for  private  interests,  and  the  placing  of  cars  thereon,  either  empty 
or  loaded,  for  the  convenience  of  the  particular  person  or  interest 
served,  iiwrolves  an  extra  service  on  the  part  of  the  respondent  and 
an  additional  cost  In  many  cases  the  industrial  or  spur  tracks 
were  constructed  entirely  at  the  cost  of  the  respondent,  and  in 
every  case  maintained  by  it.  In  many  cases  the  tracks  were  put 
in  at  the  request  of  the  industries  to  be  served  and  for  their 
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especial  convenience,  and  nnder  an  agreement  to  pay  the  respon- 
dent a  stipulated  price  for  the  delivery  of  the  cars  to  the  private 
track.  In  most  of  the  places  it  appears  that  the  regular  yard  or 
free  tracks  of  the  respondent  afford  sufficient  conveniences  for . 
the  delivery  of  all  freight;  the  delivery  to  private  or  industrial 
sidings  involves  more  time,  labor,  and  expense  to  the  company. 
The  service  appears,  from  our  reading  of  the  evidence,  to  be 
clearly  and  convincingly  accessoriaL  To  require  the  respondent 
to  render  this  service  free,  to  treat  it  as  a  substituted  service  for 
that  of  delivery  on  the  free  tracks  of  the  respondent^  would, 
under  the  conditions  shown  by  the  return,  amount  to  a  discrimi- 
nation  by  the  respondent  in  favor  of  the  person  or  corporation  for 
whom  the  delivery  is  made,  and  against  one  engaged  in  a  like 
business  at  the  same  locality,  but  not  specially  favored  by  the 
respondent. 

We  have  shown  that  this  matter  of  delivering  freight  in  car- 
loads  to  consignees  upon  private  tracks  for  the  convenience  and 
financial  advantage  of  private  persons  or  corporations  is  a  service 
that  may  not  be  required  of  the  carrier,  but  that  it  is  a  service  in 
which  it  may  engage;  but  in  engaging  in  such  work  the  carrier 
should  avoid  unjust  discriminations. 

It  is  unnecessary  to  discuss  that  phase  of  the  question  bearing 
upon  the  effect  upon  respondent's  entire  earnings  of  the  enforce- 
ment of  the  rule.  It  having  been  made  to  appear  by  the  respon- 
dent to  the  satisfaction  of  the  court  that  the  service  complained  of 
is  clearly  an  additional  or  accessorial  service  to  that  of  delivery 
of  freight  to  or  upon  the  free  tracks  of  the  road,  the  peremptory 
writ  denied. 

Taylor,  Ch.  J.,  and  Shackleford,  Cockrell,  and  Whitfield,  JJ., 
concur. 
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NEW  lERSET  BOARD  OF  PtJBIjIG  tmiirrT  COHMISSIONSRS. 

P.  B.  MEBEBOTT 

V. 

NEW  YOBK  TELEPHONE  COMPANY. 

Rates -~  Telephone  ~~  Basis  of  charges  to  isolated  communities. 

In  lurniBhing  telephone  service  to  an  isolated  community,  a 
"locality  rate"  based  on  the  average  excess  mileage  of  the  varioua  cus- 
tomers in  the  locality  over  the  base  rate  area  is  not  improper. 

Service  ^- Telephone  ^- Locality  included  as  part  of  another  service 
area. 

Subscribers  in  a  given  locality  are  better  served  by  being  in- 
cluded as  part  of  a  local  service  area  of  another  community  than  they 
would  be  if  set  apart  in  a  theoretical  area  by  themselves  and  compelled 
to  pay  toll  for  outside  communications,  where  it  appears  that  from  80 
to  85  per  cent  of  their  messages  terminate  in  the  local  service  area  of 
the  place  with  which  they  are  connected. 

Bates '^Telephones -^Reasonableness  of  locality  rates. 

A  "locality  rate"  is  better  suited  to  a  given  locality  than  the 
ordinary  mileage  rate  where  it  appears  that,  under  the  latter  rate,  68 
per  cent  of  the  subscribers  would  pay  increased  charges,  and  that  the 
total  average  revenue  from  the  locality  would  be  increased  about  11 
per  cent. 

(June  10,  1915.] 

Application  for  direct  line  telephone  service,  calling  for  the 
payment  of  a  certain  rate  per  annum.  The  controversy  involved 
the  reasonableness  of  a  plan  of  serving  an  isolated  community  as 
part  of  the  local  service  area  of  another  community,  or  of  treat- 
ing it  as  area  by  itself,  and  of  the  reasonableness  of  the  "locality 
rate"  in  effect ;  locality  rate  upheld  and  application  dismissed. 

Appearances:  Raymond  Dawson  for  petitioner;  George  E. 
Grant  for  respondent. 

By  the  Commission:  The  hearing  in  this  matter  was  held 
April  9th,  1915,  at  the  Chancery  Chambers  in  Jersey  City,  at 
which  representatives  of  the  complainant  and  the  Telephone  Com- 
pany were  present. 

P.  B.  Meerbott,  the  complainant,  in  June,  1911,  made  appli- 
cation for  telephone  service  at  his  residence  on  the  southwest 
comer  of  county  road  and  Paterson  plank  road,  Secaucus.    This 
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application  was  for  a  direct  line,  which  called  for  the  payment 
of  $42  per  annum,  for  which  six  hundred  calls  might  be  used. 

It  appears  that  the  Telephone  Company  later  discovered  that 
the  contract  with  Mr.  Meerbott  was  not  in  accordance  with  the 
regular  schedule  of  rates  for  service  in  Secaucus,  and  notice  was 
sent  to  him  that  the  regular  rate  for  direct  line  service  in  Se- 
caucus was  $60  per  annum,  this  being  made  up  of  the  base  rate 
charge  of  $42  per  annum  plus  a  so-called  'locality  charge"  of 
$18  per  annum. 

It  appears  also  that  the  usual  basis  upon  which  telephone  serv- 
ice is  furnished  is  an  annual  charge  for  which  service,  without 
additional  toll  charges,  is  available  within  an  area  called  the 
^T)ase  rate"  area. 

Ordinarily,  the  base  rate  area  includes  the  territory  within  a 
radius  of  1^  miles  from  the  central  station.  From  IJ  miles  to 
2^  miles  air  line  measurements  are  used  to  fix  mileage  charges, 
which  are  established  on  quarteivmile  zones  for  the  distance  be- 
yond the  base  rate  area.  Beyond  this  distance,  the  mileage  charge 
is  based  on  route  measurements,  and  is  added  to  the  proper  charge 
for  the  air  line  mileage  zone. 

Departures  from  the  standard  schedule  are  found  necessary  in 
some  instances  in  order  to  conform  to  municipal  or  natural 
boundaries.  In  outlying  sections,  when  the  real  estate  develop- 
ment is  in  the  nature  of  a  colony  having  a  community  of  interests, 
it  is  also  found  advisable  to  apply  an  average  charge  throughout 
such  colony  in  order  to  avoid  a  variety  of  charges,  which  would 
result  from  the  strict  application  of  the  standard  schedule. 

The  usual  mileage  charge  is  as  follows: — 

For  each  quarter  mile  or  fraction  thereof: 

Individual  or  auxiliary  line,  or  a  private  branch  exchange 

trunk    $9.00  per  annum 

Two  party  line  per  station 4.50     "       " 

JFour  or  four-plus  party  line — per  station  2.25    "       " 

Secaucus  is  practically  an  island  in  the  Hackensack  meadows. 
It  is  bounded  on  the  west  by  the  Hackensack  river  and  the 
meadows  bordering  it;  on  the  east  by  the  Oroma  hill  and  Fen- 
horn  creeks  and  by  an  area  of  meadows  which  is  perhaps  a  mile 
wide. 

In  furnishing  service  to  such  an  area,  the  Telephone  Company 
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has  adopted  what  they  call  a  ^locality  rate,"  this  rate  being  based 
on  the  average  excess  mileage  of  the  various  customers  located 
in  the  ^locality"  in  question. 

In  the  opinion  of  the  Board,  such  a  method  of  treating  an  iso- 
lated community  is  not  necessarily  improper.  The  application 
of  such  a  rate  may  result  in  the  greatest  good  to  the  greatest 
number. 

It  appears  that  prior  to  1908  or  1909,  there  were  very  few 
telephones  in  Secaucus,  and  these  were  supplied  over  a  limited 
number  of  lines.  The  service  was  not  of  the  best,  and  there  was 
more  or  less  demand  for  a  better  service.  Before  establishing  a 
more  comprehensive  service,  however,  the  company  negotiated  a 
new  franchise  ordinance  under  which  permanent  cable  was  in- 
stalled and  carried  along  the  same  line  of  poles  which  carry  the 
main  trunk  lines  from  Hudson  county  to  Rutherford,  Passaic, 
Paterson,  and  beyond.. 

Telephone  service  in  Secaucus  might  be  furnished  under  two 
general  plans:  (1)  by  separating  Secaucus  into  an  area  by  it- 
self, within  which  a  low  base  rate  would  be  effective,  but  in  ad- 
dition to  which  tolls  would  be  paid  for  all  messages  sent  to  Union, 
Hoboken,  Jersey  City,  and  to  all  other  places  outside  of  Secaucus. 

The  establishment  of  such  a  local  area  would  not  necessarily 
involve  the  installation  of  a  switchboard,  as  service  is  frequently 
furnished  under  such  circumstances  from  a  switchboard  located 
in  another  place,  the  area,  however,  being  referred  to  as  a  "the- 
oretical area." 

(2)  The  second  basis  on  which  service  might  be  furnished,  and 
which  is  the  basis  which  the  company  has  adopted  in  serving 
Secaucus,  is  to  include  it  as  part  of  the  Union  local  service  area, 
every  subscriber  in  Secaucus  being  able  to  call  every  subscriber 
in  the  Union  area  without  any  question  of  toll  calls.  As  a  mat- 
ter of  fact,  the  subscriber  in  Secaucus,  because  of  his  being  a 
part  of  the  Union  local  service  area,  is  entitled  to  call  without 
additional  toll  charge,  any  subscriber  bearing  the  designations: 
Union,  Hoboken,  Bergen,  Jersey  City,  and  Webster. 

Whether  the  first  plan  or  the  second  is  more  advantageous  in 
this  particular  territory  depends  upon  the  character  of  the  use 
made  of  the  telephone  by  the  Secaucus  subscribers. 

Mr.  F.  H.  Fuller  (testimony  April  9th,  p.  41)  stated  that  "in 
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Majy  1914,  we  obtained  a  special  ten-day  record  of  the  service 
of  the  Secaucus  subscribers,  which  indicated  that  50  per  cent  of 
the  calls  from  Secaucus  to  subscribers  to  stations  within  the 
Union  central  office  district  were  for  subscribers  located  in  Union,, 
and  not  in  Secaucus.  42  per  cent  terminated  in  Secaucus.  That 
record,  however,  did  not  include  calls  from  Secaucus  subscribers 
to  Hoboken,  Jersey  City,  Bergen,  and  Webster,  which  they  could 
and  did  obtain  as  locaL  The  record  was  not  complete  in  that 
way,  but  it  is  our  feeling  that  80  to  85  per  cent  of  the  traffic,  local 
traffic,  originating  in  Secaucus,  terminates  outside  of  Secaucus.'^ 

If  the  above  statement  is  even  approximately  correct,  it  indi- 
cates that  the  Secaucus  subscribers  are  better  served  by  being  in- 
cluded as  part  of  the  Union  local  service  area  than  they  would 
be  if  set  apart  in  a  theoretical  area  by  themselves. 

The  only  question  to  determine, 'then,  is  as  to  whether  the  so- 
called  "locality  rate"  is  fair  to  the  Secaucus  subscribers. 

The  ordinary  mileage  rate  has  been  stated  above.  The  '^o- 
oality  rate,"  so-called,  applied  by  the  company  to  all  subscribers 
in  Secaucus,  is  as  follows : 

Individual  line   $18.00 

Two  party  line  fl.OO 

Four  party  line 4.50 

On  this  basis,  the  charge  to  Mr.  Meerbott  was  $42,  plus  $18> 
or  $60  per  annum. 

It  should  be  noted  that  the  $42  rate  was  reduced  to  $39  per 
annum  on  February  1st,  1915. 

Mr.  Fuller  (testimony  April  9th,  p.  42)  was  asked  the  fol- 
lowing question: 

"In  establishing  your  local  rate  for  Secaucus  you  took  what  aa 
the  basis  ?" 

"A.  In  establishing  the  Secaucus  local  rate  we  assumed  that 
we  had  the  right  to  charge  mileage,  the  average  mileage  of  Se- 
caucus subscribers  to  the  Union  base  rate  area,  which,  as  pre- 
viously explained,  is  somewhat  elongated  and  contracted  on  the 
sides,  due  to  natural  barriers.  In  order,  though,  not  to  work 
any  hardship  on  Secaucus  due  to  the  contraction  of  the  base  rate 
area  from  the  theoretical  1^  miles,  the  standard  base  area,  we 
described  a  1^  mile  circle  from  the  Union  central  office.  Then, 
taking  the  average  length  of  the  Secaucus  line,  air  line  distance^ 
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from  that  mile  and  a  half  circle,  we  found  that  those  lines  aver- 
aged ^00  of  a  mile,  or  a  trifle  over  -J  mile-  For  that  reason,  ^ 
mile  was  taken  as  a  fair  and  equitable  charge  throughout  the 
Secaucus  section." 

On  further  being  asked  what  the  strict  application  of  the  mile- 
age rate  would  amount  to,  Mr.  Fuller  stated:  "That  would 
amount  to,  in  mileage  charge,  $27  for  individual  line  service; 
$13.50  for  two-party  line  subscribers ;  and  $6.75  for  four-party 
subscribers.  Adding  those  rates  to  the  main  rates  applicable  in 
Union,  the  total  charge  for  telephone  service  in  Secaucus  would 
amount  to  $66  for  individual  line,  $49.50  for  two-party  line 
service,  and  $36.75  for  four-party  line  service,  as  compared  with 
our  filed  rate  of  $57  for  individual  line  service,  $45  for  two- 
party  line  service,  $34.50  for  four-party  line  service.  All  this 
service,  it  being  understood,  is  for  the  minimum  600  messages 
on  a  measured  service  basis." 

If  the  ordinary  mileage  rate  was  applied  to  the  customers  in 
Secaucus,  the  result  would  be  as  testified  to  by  Mr.  Fuller  (tes- 
timony April  9th,  p.  38) :  "One  subscriber  would  be  reduced 
$2.25  per  year;  four  subscribers  would  be  reduced  about  $4.50 
each  per  year ;  ten  subscribers  would  pay  the  same  rate ;  fifteen 
subscribers  will  be  increased  J  mile  mileage  either  by  $9  for  in- 
dividual, $4.50  for  two-party  service,  $2.25  for  four-party  serv- 
ice, depending  upon  what  service  he  contracted  for.  Fourteen 
subscribers  would  be  increased  ^  mile  mileage  $18  for  individual 
service,  $9  for  two-party  service,  $4.50  for  four-party  service. 
Two  subscribers  would  be  increased  $36  each;  one  subscriber 
would  be  increased  $9." 

The  following  question  was  asked  Mr.  Fuller: 

"Q.  Have  you  estimated  in  percentages  the  effect  which  would 
be  brought  about  to  these  subscribers  ?" 

"A  Yes,  sir.  Sixty-eight  per  cAit  of  the  subscribers  in  Se- 
caucus would  be  increased,  have  their  rates  increased,  and  the 
total  average  revenue  in  Secaucus  would  be  increased  about  11 
per  cent  if  we  established  our  regular  method  of  mileage  charges." 

In  the  instant  case,  upon  the  record  as  it  stands,  with  the 
statements  of  the  company  uncontradicted,  we  think  the  "locality 
rate"  is  better  suited  to  the  territory  affected  because  it  results 
in  greater  advantage  to  the  community  as  a  whole. 
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The  Board  does  not  pass  upon  the  reasonableness  of  the  base 
of  either  charge,  because  the  record  does  not  contain  the  facts 
necessary  to  such  determination. 

The  complaint  will  be  dismissed,  and  an  order  to  this  eifect 
will  enter. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges, 
President;  John  J.  Treacy,  John  W.  Slocum,  Commissioners. 


OHIO  PUBIilO  UTHilTIES  COMMISSION. 

IN  EE  MARYSVILLE  LIGHT  &  WATER  COMPANY. 

[No.  360.] 

Commi89ion '^  Jurisdiction -^  Determination    of    validity    of    Public 
Service  Commission  acU 

The  Ohio  Commission  wiU  not  assume  to  question  or  determine 
the  constitutionality  or  validity  of  the  statute  under  which  it  operates 
and  from  which  its  jurisdiction  is  exclusiTely  derived. 

[June  11, 1915.] 

Demueree  to  complaint  as  to  the  unreasonableness  of  rates  of 
a  light  and  water  company  fixed  by  an  ordinance  contract;  de- 
murrer overruled. 

By  the  Commission:  A  complaint,  signed  by  thirty-eight 
electors  of  the  village  of  Marysville,  Ohio,  being  more  than  3  per 
cent  of  the  qualified  electors  thereof,  was  filed  with  the  Commis- 
sion, alleging  that  on  the  18th  day  of  August,  1914,  the  council 
of  said  village  duly  passed  an  ordinance  prescribing  and  fixing 
the  rates  to  be  charged  by  the  Marysville  Light  &  Water  Com- 
pany for  its  electrical  service  for  a  period  of  five  years  from  the 
effective  date  of  the  ordinanpe;  that  the  rate  so  fixed  is  unjust 
and  unreasonable,  and  would  allow  the  company  to  receive  an 
excessive  and  unreasonable  rate  upon  its  property,  actually  used 
and  useful  for  the  convenience  of  the  public,  in  furnishing  the 
service. 

This  proceeding  was  instituted  under  favor  of  §  614-44,  of  the 
General  Code,  which  provides  for  an  appeal  from  an  ordinance, 
passed  by  the  council  of  a  municipality,  establishing  the  rate  to 
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be  charged  by  the  utility  for  a  period  of  not  to  exceed  ten  years. 
The  provisions  thereof  are  as  follows: 

"Any  mnnicipal  corporation  in  'which  any  public  utility  is 
established  may^  by  ordinance,  at  any  time  within  one  year  be- 
fore the  expiration  of  any  contract  entered  into  under  the  pro- 
visions of  §§  3644,  3982,  and  3983  of  the  General  Ck)de,  between 
the  municipality  and  such  public  utility,  with  respect  to  the  rate, 
price,  charge,  toll,  or  rental  to  be  made,  charged,  demanded,  col- 
lected, or  exacted  for  any  couMuodity,  utility  service,  by  such 
public  utility,  or  at  any  other  time  authorized  by  law,  proceed  to 
fix  the  price,  rate,  charge,  toll,  or  rental  that  such  public  utility 
may  charge,  demand,  exact,  or  collect  therefor  for  an  ensuing 
period,  as  provided  in  §§  3644,  3982,  and  3983  of  the  General 
Code.  Thereupon,  the  Commission,  upon  complaint  in  writing, 
of  such  public  utility,  or  upon  complaint  of  1  per  centum  of  the 
electors  of  such  municipal  corporation,  which  complaints  shall 
be  filed  within  sixty  days  after  the  passage  of  such  ordinance, 
shall  give  thirty  days'  notice  of  the  filing  and  pendency  of  such 
complaint  to  the  public  utility  and  the  mayor  of  such  municipali- 
ty, of  the  time  and  place  of  the  hearing  thereof,  and  which  shall 
plainly  state  the  matters  and  things  complained  of. 

"If  any  public  utility  shall  have  accepted  any  rate,  price, 
charge,  toll,  or  rental  fixed  by  ordinance  of  such  municipality,  the 
same  shall  become  operative,  unless  within  sixty  days  after  such 
acceptance  there  shall  have  been  filed  with  the  Commission  a  com- 
plaint, signed  by  not  less  than  3  per  centum  of  the  qualified 
electors  of  such  municipaKty.  Upon  such  filing,  the  Commission 
shall  forthwith  give  notice  of  the  filing  and  pendency  of  such 
complaint  to  the  mayor  of  such  municipality  and  fix  a  time  and 
place  for  the  hearing  thereof.  The  Commission  shall,  at  such 
time  and  place,  proceed  to  hear  such  complaint,  and  may  adjourn 
the  hearing  thereof  from  day  to  day. 

"The  filing  of  a  complaint  by  a  public  utility,  as  herein  pro- 
vided, shall  be  taken  and  held  to  be  the  consent  of  such  public 
utiKty  to  continue  to  furnish  its  product  or  service,  and  devote 
its  property  engaged  therein  to  such  public  use  during  the  term 
80  fixed  by  ordinance  or  by  the  provisions  of  this  act.  Parties 
thereto  shall  be  entitled  to  be  heard,  represented  to  counsel,  and 
to  have  process  to  force  the  attendance  of  witnesses." 
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To  this  complaint  a  demurrer  has  been  interposed  by  the  com- 
pany, setting  forth  two  grounds : 

"First.  That  the  Public  Utilities  Commission  of  Ohio  has  no 
jurisdiction  of  the  subject  of  the  action. 

"Second.  That  the  statute  under  which  this  proceeding  is 
sought  to  be  prosecuted  is  in  contravention  of  and  contrary  to  the 
provisions  of  §  If,  article  2,  of  the  Constitution  of  the  state  of 
Ohio,  as  amended  in  1912." 

This  brings  us  to  a  consideration  of  the  powers  and  proper 
functions  of  the  Commission  in  controversies  of  this  character. 
As  its  powers  and  duties  are  derived  exclusively  from  the  law 
creating  it,  and  are  purely  administrative  in  character,  if  a  con- 
stitutional right  of  the  defendant  has  been  infringed  upon  or  vio- 
lated, as  claimed,  or  there  has  been  delegated  authority,  now 
being  exercised  by  the  Commission,  inconsistent  with  the  provi- 
sions of  the  Constitution,  it  is  for  the  courts  to  interfere  and 
determine  the  proper  limits,  not  only  of  the  legislative  power, 
but  the  administrative  power,  conferred  by  it  upon  the  Commis- 
sion. 

While  it  is  well  settled  there  is  nothing  in  the  Constitution  or 
the  laws  of  the  United  States  which  prevents  a  state  from  creat- 
ing a  commission  of  this  character,  and  an  express  delegation  of 
power  granted  to  the  general  assembly  by  article  13,  §  2,  of  our 
state  Constitution  to  classify  corporations  and  confer  upon  proper 
boards,  commissions,  or  officers,  supervisory  and  regulatory 
powers  over  the  organization,  business,  and  issue  and  sale  of 
stock  and  securities  thereof,  to  assume  to  determine  the  issue 
raised  by  this  demurrer  would  lead  the  Commission  into  the  do- 
main occupied  exclusively  by  the  judicial  branch  of  the  govern- 
ment, and  it  would  be  exercising  a  power  that  is  not  and  cannot 
be  confided  to  it. 

The  Commission  must  administer  the  law  as  it  finds  it,  and 
cannot  assume  to  question  or  determine  the  constitutionality  or 
validity  of  the  statutes  under  which  it  operates  and  from  which 
its  jurisdiction  is  exclusively  derived. 

An  order  will  be  entered  overruling  the  demurrer. 

The  Public  Utilities  Commission  of  Ohio,  Beecher  W.  Walter- 
mire,  Chairman ;  Oliver  H.  Hughes,  Lawrence  K.  Langdon,  Com- 
missioners. 

P.U.R.1916D. 


Digitized  by  VjOOQIC 


UNION  P.  R.  CO.  V.  PUBLIC  UTILITIES  COM.  377 


KANSAS  SUPREME  COURT. 

TJNION  PACIFIC  RAILROAD  COMPANY 

V. 

PUBLIC  UTILITIES  COMMISSION  OP  KANSAS. 
ATCHISON,  TOPEKA  &  SANTA  Ffi  RAILWAY  COMPANY 

V. 

SAME. 

[No«.  19,725,  19,726.] 

(95  Kan.  a04»  148  Pac.  667.) 

Rates  —  Bailf'oadB  —  Comparison  —  Voluniary  charges. 

Although  tables  of  comparative  freight  rates  may  show  that  an 
intrastate  coal  rate  fixed  by  the  Public  Utilities  Commission  is  extreme- 
ly low,  they  cannot  be  held  to  prove  that  the  rate  complained  of  is 
unprofitable  when  the  same  intrastate  rates  on  the  dame  commodity 
have  been  volimtarily  established  and  long  maintained  by  the  carriers 
in  other  portions  of  the  state. 

Evidence  —  Commission  rates  *  Presumption  and  J^urden  of  proof. 

The  burden  is  upon  the  carriers  to  overcome  the  presumption 
that  the  rates  ordered  established  by  the  Public  Utilities  Commission 
are  reasonable'. 

Bates'-^ Loss   on  particular   commodity ^ Reasonahteness   on  entire 
intrastate  husiness. 

The  rule  of  law  hitherto  prevalent  that  the  rate  on  each  and 
every  conmiodity  transported  in  intrastate  commerce  need  not  return  a 
profit,  provided  the  entire  intrastate  business  of  the  carrier  shows  a 
fair  profit,  must  be  abandoned  in  deference  to  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  Northern  P.  R.  Co.  v.  North  Dakota, 
decided  March  8,  1915,  236  U.  S.  585,  59  L.  ed.  — ,  L.R.A.  — ,  P.U.R. 
1915C,  277,  35  Sup.  Ct.  Rep.  429. 

Betum  -—  Distinction  between  conflstrntion  and  unreasonableness* 

When  a  railroad  carrier  invokes  a  judicial  review  of  rates  im- 
posed by  the  Public  Utilities  Commission,  as  provided  by  Gen.  Stat. 
1909,  §  7228,  and  Laws  1911,  chap.  238,  §  21,  the  words  "unreasonable, 
unjust,  oppressive,  and  unlawful"  are  not  synonymous  with  ''confisca- 
tory," and  should  be  given  their  fair  and  reasonable  import  according 
to  the  usages  of  courts  of  equity. 

Bates  ^  Railroads  ^  Must  be  compensatory, 

A  rate  is  "unreasonable,  unjust,  oppressive,  and  imlawful,*'  as 
against  the  carrier,  if  it  does  not  fairly  compensate  the  carrier  for  its 
services. 

Rates  ^  Railroads  ^  Voluntary  charges  as  basis  for  fixing. 

It  is  proper  for  the  Public  Utilities  Commission,  in  establishing 
coal  rates  between  Pittsburg,  Kansas,  and  Concordia,  Kansas,  on  purely 
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intrastate  transportation,  to  use  the  voluntary  intermediate  rates  estab- 
lished and  long  maintained  by  the  carriers  as. a  basis  for  fixing  such 
rates. 
Rates  —  Railroads  *  Coul  *  Reaeitnableness. 

A  rate  on  slack,  nut,  and  pea  coal  from  Pittsburg,  Kansas,  to 
Concordia,  Kansas,  composed  by  adding  the  Kansas  local  distance  rate 
of  20  cents  per  ton  from  Abilene  to  Concordia  to  the  carrier's  voluntary 
rate  of  $1  per  ton  from  Pittsburg  to  Abilene,  and  involving  only  intra- 
state commerce,  is  not  unreasokiable,  unjust,  or  oppressive. 

[May  8.  1915.] 

Headnotes  by  the  CooBT. 

Appeal  from  District  Court  oi  Shawnee  County.  Actions 
were  brought  by  the  Union  Pacific  Railroad  Company  and  the 
Atchison,  Topeka,  &  Santa  Fe  Bailway  Company  against  the 
Kansas  Public  Utilities  Commission.  The  appeal  was  from 
judgments  rendered  in  favor  of  the  plaintiffs.  Reversed  and  re- 
manded, with  directions  that  the  injunction  be  dissolved  and  case 
dismissed. 

Appearances:  H.  O.  Caster  for  appellant;  Blair,  Magaw,  & 
Lillard,  E.  H.  Hogueland,  and  W.  R.  Smith  for  appellees. 

Dawson,  J.,  delivered  the  opinion  of  the  court:  This  is  an 
appeal  by  the  Public  Utilities  Commission  from  a  decision  of  the 
district  court  of  Shawnee  county,  in  which  the  Commission  was 
enjoined  from  enforcing  its  order  directing  the  Santa  Fe  and 
Union  Pacific  Railroads  to  reduce  their  freight  rates  on  slack, 
nut,  and  pea  coal  from  Pittsburg  to  Concordia  from  $1.54  per  ton 
to  $1.20  per  ton. 

About  January  1,  1913,  the  Concordia  Ice  &  Cold  Storage 
Company  and  the  Concordia  Electric  Light  Company  filed  a 
complaint  before  the  Public  Utilities  Commission  against  the 
Santa  Fe,  Burlington,  Missouri  Pacific,  and  Union  Pacific  Rail- 
roads, charging  that  these  carriers  were  exacting  excessive  and 
inequitable  freight  rates  on  coal  from  Pittsburg,  Weir  City,  and 
other  shipping  points  in  the  coal  district  of  southeastern  Kansas 
to  Concordia;  that  the  rate  exacted  on  slack,  nut,  and  pea  coal 
from  that  district  to  Concordia  was  $1.64  per  ton,  while  Kanop- 
olis,  Ellsworth,  and  Salina,  which  were  equally  remote  from  said 
coal  district,  enjoyed  a  rate  of  $1  per  ton;  and  that  the  latter  rate 
was  a  just  recompense  for  the  service  of  transportation.     The 
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Concordia  complainants  prayed  for  a  reduction  of  rates  to  $1  per 
ton. 

On  Jnly  3,  1913,  the  Public  Utilities  Commission  made  the 
following  order:  "The  application  in  this  case  alleges  that  the 
complainant  is  engaged  in  manufacturing  ice  and  in  maintaining 
a  cold  storage  plant  in  the  city  of  Concordia,  Cloud  county,  Kan- 
sas. Complainants  further  allege  that  the  coal  they  use  in  manu- 
facturing their  ice  and  in  running  their  cold  storage  plant  comes 
from  what  is  known  as  the  Pittsburg  district,  and  that  the  rate 
made  by  the  respondent  on  this  coal  to  Concordia  is  higher,  both 
relatively  and  absolutely,  than  the  rate  made  on  like  kind  of  coal 
to  other  towns  with  which  complainants  compete.  The  respond- 
ents at  the  hearing  were  not  inclined  to  deny  that  the  rate  on  the 
particular  grade  of  coal  used  by  the  complainants  is  more  favor- 
able to  certain  other  towns  in  the  neighborhood  of  Concordia 
than  it  is  to  Concordia,  but  they  represent  that  what  they  call 
the  dollar  rate  on  slack  and  other  cheap  grades  of  coal  from 
the  Pittsburg  district  was  made  a  number  of  years  ago  for  the 
benefit  of  the  salt  industry  and  was  extended  only  to  the  salt 
towns,  or  the  towns  through  which  coal  must  be  hauled  on  its  way 
to  salt  towns,  known  as  intermediate  towns.  They  further  repre- 
sent that  this  rate,  which  they  call  the  salt  rate,  or  the  dollar 
rate,  is  unreasonably  low  and  can  be '  justified,  if  at  all, 
only  on  the  ground  that  it  encourages  the  salt  industry  and 
gives  the  carriers  a  return  hauL  The  answer  is  only  partly 
good.  The  evidence  shows  that  the  average  rate  for  hauling 
these  several  kinds  of  coal  to  nonsalt-producing  towns  is  4.8 
mills  per  ton  mile,  while  the  rate  to  Concordia  is  6.6  mills  per  ton 
mile.  Abilene  is  intermediate  between  Pittsburg,  Kansas,  and 
some  of  the  salt  towns.  It  is  also  intermediate  between  Pittsburg 
and  Concordia.  The  rate  from  Pittsburg  district  to  Abilene,  a 
distance  of  220  miles,  is  $1.  Concordia  is  55  miles  beyond  Abi- 
lene in  making  the  haul  from  Pittsburg,  and  the  rate  from 
Abilene  to  Concordia  is  54  cents.  The  coal  is  hauled  to  Abilene 
for  3.8  mills  per  ton  mile  and  from  Abilene  to  Concordia  at  prac- 
tically one  cent  per  ton  mile.  We  think  that  these  facts  justify  a 
reduction.  The  complainants  ask  for  a  rate  of  $1.20  on  the  above- 
mentioned  coals  from  Pittsburg  district  to  Concordia,  where  the 
haul  is  wholly  within  the  state  of  Kansas,  and  we  are  of  the 
opinion  that  they  are  entitled  to  that  rate.    It  is  therefore  order- 
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ed  that  the  respondents  herein  publish  and  put  in  effect,  within 
thirty  days  from  the  date  hereof,  a  rate  of  not  exceeding  $1.20 
on  slack,  nut,  and  pea  coal  in  carload  lots,  from  the  Pittsburg 
district  to  Concordia,  Kansas,  when  such  shipments  of  coal  are 
transported  wholly  within  the  state  of  Kansas." 

Within  thirty  days,  the  appellees  filed  suits  in  the  district  court 
of  Shawnee  county  against  the  Public  Utilities  Commission,  set- 
ting up  the  pertinent  facts,  and  alleging  that  the  order  of  the 
Commission  was  unlawful,  unreasonable,  and  void ;  that  the  rate 
ordered  was  unremunerative  and  confiscatory;  that  it  would  re- 
sult in  taking  tiie  carriers'  properties  without  due  process  of  law^ 
and  deprive  them  of  the  equal  protection  of  the  law  assured  them 
by  the  14th  Amendment;  that  the  rate  ordered  was  so  unrea- 
sonably low  that  it  would  cause  a  disturbance  in  settled  ooal 
rates  and  would  require  a  readjustment  of  interstate  coal  rates  in 
order  that  other  mine  operators  in  adjoining  states  might  compete 
with  the  mines  of  the  Pittsburg  district  favored  by  such  order, 
and  that  the  order  would  affect,  regulate,  and  control  interstate 
rates.  The  Union  Pacific  also  alleged  that  its  lines  did  not  reach 
the  coal  fields  of  the  Pittsburg  district,  and  that  all  such  coal 
conveyed  by  it  would  have  to  be  transported  over  one  or  more 
other  railroads,  and  that  the  rate  was  unreasonably  low,  when 
applied  to  a  two-line  or  more  than  two-line  hauL  The  Union 
Pacific  has  never  recognized  the  $1  rate  under  discussion.  Ita 
joint  rate  from  the  coal  district  to  the  salt  district  at  Kanopolis 
is  $1.25,  but  it  probably  gets  little  of  the  traffic. 

The  appellees  promptly  secured  a  temporary  injunction  against 
the  enforcement  of  the  reduced  rate,  and  upon  final  hearing  the 
court  made  findings  of  fact  and  conclusions  of  law  and  set  aside 
the  order  reducing  the  rates,  and  perpetually  enjoined  the  Com- 
mission from  enforcing  it.  The  Commission  appeals,  and  arguea 
the  following  propositions : 

(1)  That  evidence  does  not  show  that  at  the  rate  of  $1.20  thia 
coal  would  not  be  carried  at  a  profit. 

(2)  That  the  presumption  is  that  the  rate  fixed  by  the  Commis- 
sion is  reasonable  and  the  railroads  have  the  burden  to  show  the 
contrary. 

(3)  That  the  coal  rate  in  controversy  need  not  in  itself  be 
compensatory,  if  the  earnings  of  the  carriers  on  their  entire  in- 
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traatate  business  are  profitable ;  and  that,  before  the  district  court 
can  say  that  the  rate  is  unreasonable,  the  railroads  must  show  that 
a  compliance  with  the  order  would  reduce  their  entire  net  earn- 
ings on  their  intrastate  business  to  such  an  extent  as  to  constitute 
a  taking  of  their  property  without  just  compensation  and  without 
due  process  of  law. 

(4)  That  the  Commission  was  justified  in  taking  the  carriers^ 
voluntary  rates  between  the  Pittsburg  coal  district  and  the 
Hutchison-Kanopolis  salt  district  as  a  basis  for  fixing  rates  to 
other  points  than  those  between  those  districts. 

To  these  questions  the  railroads  add  some  others : 

(5)  That  the  words  "unreasonable"  and  "unlawful"  in  the 
Kansas  statute  are  not  synonymous  with  "confiscatory,"  and 
that  the  statute  intends  that  the  judicial  review  of  rates  estab- 
lished by  the  Commission  shall  test  the  reasonableness  and  justice 
of  the  rates  according  to  equitable  principles. 

(6)  That  the  rate  of  $1.20  per  ton  from  the  Pittsburg  district 
to  Concordia  is  unreasonable  when  measured  by  the  ordinary 
tests  employed  by  the  Interstate  Commerce  Commission  and  by 
other  state  commissJbns. 

(7)  That  the  ordinary  rule  of  this  court  not  to  disturb  findings 
of  fact  of  the  trial  court  when  they  are  supported  by  competent 
evidence  should  be  followed  in  this  class  of  cases  as  in  all  others. 

The  importance  of  this  case  lies  in  the  principles  involved. 
Coal  is  extensively  mined  in  Crawford  and  Cherokee  counties  in 
southeastern  Kansas  in  what  i&  commonly  called  the  Pittsburg 
district.  Salt  is  produced  in  limitless  quantities  in  Reno  and 
Ellsworth  counties  and  thereabout  Some  years  ago  the  railroads, 
after  consultation  with  the  State  Board  of  Railroad  Commission- 
ers, predecessor  of  the  Public  Utilities  Commission,  but  without 
any  formal  order  of  the  board,  established  a  rate  of  $1  per  ton  on 
slack,  nut,  and  pea  coal  from  all  points  in  the  Pittsburg  coal 
district  to  Hutchinson  and  all  other  points  in  the  salt-producing 
district.  The  production,  transportation,  and  delivery  of  this  coal 
are  entirely  Kansas  domestic  commerce,  and  the  complications 
which  so  frequently  arise  on  account  of  interstate  commerce  are 
almost  wholly  absent.  This  rate  of  $1  is  said  to  be  an  unusually 
low  rate  and  was  voluntarily  established  by  the  carriers  for  the 
purpose  of  fostering  the  salt  industry;  it  being  then  generally 
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understood  that  95  per  cent  of  the  cost  of  producing  salt  was  for 
fuel.  All  stations  between  the  coal  district  and  the  salt  district 
enjoy  the  dollar  rate.  Abilene  is  one  of  the  intermediate  towns,, 
and  Concordia  is  located  56  miles  north  of  Abilene. 

The  Pittsburg-Concordia  rate  of  $1.20  per  ton,  which  is  the 
subject  of  this  lawsuit,  was  made  by  adding  to  the  Abilene  rate  a 
proportional  of  20  cents,  as  per  the  Kansas  local  distance  tariff. 
The  question  comes,  then,  to  this  point:  Was  the  $1  rate  to 
Abilene,  an  intermediate  town  between  the  coal  district  and  the 
salt  district,  a  fair  basis  upon  which  to  establish  a  rate  from  the 
coal  district  to  Concordia,  a  town  not  intermediate  between 
the  coal  and  salt  districts  ? 

The  evidence  shows  that  the  dollar  rate  was  established  by  the 
railroads  after  a  conference  between  the  railway  representatives 
and  the  salt  producers,  called  at  the  instigation  of  the  State  Board 
of  Railroad  Commissioners  in  1906  upon  a  tacit  agreement  with 
the  State  Commission  that  this  dollar  rate  would  not  be  used  as  a 
basis  for  the  fixing  of  coal  rates  to  other  points.  No  order  wa& 
made,  and  no  record  of  this  conference  was  made  by  the  Commis- 
sion, but  the  fact  is  credible  and  not  disputed.  Its  legal  effect  ia 
debatable.  The  statute  of  1905  says  no  rates  shall  be  changed 
without  an  order  of  the  State  Commission,  and  that  emergency 
rates  shall  only  be  for  a  limited  time.  Gen.  Stat.  1909,  §  7178. 
However,  it  is  doubtful  if  this  agreement  can  be  taken  into  ac- 
oount,  and  it  may  be  doubted  whether  the  Commission  had  the 
power  to  make  it.  It  is  doubtful,  if  the  agreement  is  in  harmony 
with  public  policy.  The  Commission  could  order  what  was  prop* 
er,  and  its  agreement  or  acquiescence  in  anything  improper  or 
illegal  would  be  without  force  and  void.  It  is,  indeed,  doubtful 
if,  upon  any  ground,  an  unduly  low  or  preferential  rate  can  be 
permitted  under  existing  law.  It  takes  just  so  much  money  to 
operate  a  railroad  and  maintain  the  property  against  deprecia^ 
tion.  That  far  the  public  is  interested.  Then  the  owners  of  the 
property  are  entitled  to  a  fair  profit  on  their  investment^  if  the 
property  has  been  wisely  located  and  prudently  managed.  How 
can  these  results  be  attained  if  some  traffic  is  transported  at  an 
unduly  low  rate  ?  Only  by  the  exaction  of  an  unduly  high  rate 
on  other  traffic.     Our  statutes  provide  that  every  freight  rate 
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must  be  reasonable  and  just  (Gen.  Stat  1909,  §  7170)  ;  that  no 
form  of  preference,  privilege,  or  discrimination  shall  be  permit- 
ted (Gen.  Stat  1909,  §  7181).    It  is  also  provided  that  railroads 
shall  charge  the  same  rate  to  all  persons  for  like  services  under 
sabstantially  similar  conditions.     See  Gen.  Stat  1909,  §  7196. 
Section  7214,  General  Statutes  of  1909,  reads:  "No  railroad 
company  shall  charge,  demand  or  receive  from  any  person,  com- 
pany or  corporation,  for  the  transportation  of  any  property,  or  for 
any  other  service,  a  greater  or  less  sum  than  it  shall  at  the  same 
time  charge,  demand  or  receive  from  any  other  person,  company 
or  corporation  for  a  like  service  from  the  same  place,  or  upon  like 
conditions  and  under  similar  circumstances;  and  all  concession 
of  rates,  drawbacks  and  contracts  for  special  rates  shall  be  open  to 
and  allowed  all  persons,  companies  and  corporations  alike;  nor 
ahall  it  charge  more  for  transporting  freight  from  any  point  on 
its  line  than  a  fair  and  just  proportion  of  the  price  it  charges  for 
the  same  kind  of  freight  transported  from  any  other  point;  nor 
shall  it  be  lawful  to  charge  a  greater  freight  rate  to  haul  any  class 
of  goods  for  a  shorter  distance  than  for  a  longer  one  in  the  same 
general  direction  under  like  conditions,  and  over  the  same  system 
of  road  in  Elansas,  exc^t  by  the  consent  of  the  commissioners." 
Section  10,  chap,  238,  of  the  Session  Laws  of  Kansas  of  1911 
(the  Public  Utilities  act),  in  part  reads:  ".     .     .     And  every 
unjust  or  unreasonable  discriminatory  or  unduly  preferential  rule 
or  regulation,  classification,  rate,  joint  rate,  fare,  toll  or. charge 
demanded,  exacted  or  received  is  prohibited  and  hereby  declared 
to  be  unlawful  and  void." 

Section  13  provides:  ".  .  •  If  after  full  hearing  and  in- 
vestigation  the  Commission  shall  find  that  such  rates,  joint  rates, 
fares,  tolls,  (Jharges,  or  exactions,  classifications  or  schedules  of 
rates  or  joint  rates,  or  rules  and  regulations,  are  unjust,  unreason- 
able, unjustly  discriminatory  or  unduly  preferential,  the  Com- 
mission shall  have  power  to  fijc  and  order  substituted  therefor 
such  rate  or  rates,  fares,  tolls,  charges,  exactions,  classifications 
or  schedules  of  rates  or  joint  rates  and  such  rules  and  regulations 
as  ahall  be  just  and  reasonable." 

Again  in  §  16  it  is  said :  "If  upon  such  hearing  and  investi- 
gation the  rates,  joint  rates,  fares,  tolls,  charges,  rules,  regula- 
tions, classifications,  or  schedules  of  such  common  carrier  or 
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public  utility  governed  by  the  provisions  of  this  act,  are  found  to 
be  unjust,  unreasonable,  unfair,  unjustly  discriminatory  or  un- 
duly preferential,  or  in  anywise  in  violation  of  the  provisions  of 
this  act,  or  of  any  of  the  laws  of  the  state  of  Kansas,  the  Public 
Utilities  Commission  shall  have  the  power  to  fix  and  establish, 
and  to  order  substituted  therefor,  such  rates,  joint  rates,  fares, 
tolls,  charges,  rules,  regulations,  classifications  pr  schedules  as  it 
shall  find,  determine  or  decree  to  be  just,  reasonable  and  neces- 
sary ;  and  if  it  shall  be  found  that  any  r^ulation,  practice  or  act 
whatsoever,  relating  to  any  service  performed  or  to  be  performed 
by  such  public  utility  or  common  carrier  for  the  public  in  any 
respect  unreasonable,  unjust,  unfair,  unreasonably  inefficient,  in- 
sufficient, imjustly  discriminatory  or  unduly  preferential,  or 
otherwise  in  violation  of  any  of  the  provisions  of  this  act,  or  of 
any  of  the  laws  of  the  state  of  Kansas,  the  Public  Utilities  Com- 
mission shall  have  full  power,  authority  and  jurisdiction  to  sub- 
stitute therefor  such  other  regulations,  practice,  service  or  act  as 
they  find  and  determine  to  be  just,  reasonable  and  necessary." 

Here  also  we  should  cite  §  17,  art.  2,  state  Constitution,  which 
provides  that  all  laws  of  a  general  nature  shall  have  uniform 
operation  throughout  the  state,  for  the  question  will  press  itself 
upon  us  throughout  this  case  as  to  the  justification  of  any  law,  or 
rule  of  any  board  founded  on  any  law,  which  would  permit  one 
section  of  the  state  to  enjoy  preferential  or  favored  freight  rates 
over  another  section  of  the  state.  In  other  words,  can  we  justify 
freight  rates  from  Pittsburg  to  the  salt  district  and  intermediate 
points  which  are  less  than  the  freight  rates  from  Pittsburg  to 
Concordia  and  other  points  not  intermediate  ? 

It  goes  without  saying  that  favorable  freight  rates  have  a  very 
pronounced  effect  upon  any  territory  thus  favored,  whetiier  these 
rates  are  justified  by  natural  causes,  by  artificial  competitive  con- 
ditions, or  by  unfair  discrimination;  and  unfavorable  rates  have 
the  effect  of  depressing  and  discouraging  commercial  and  indus- 
trial progress.  We  may  properly  take  judicial  notice  of  the  fact 
that  west  of  the  cities  on  the  Missouri  river  and  north  of  Topeka 
and  Salina  pur  state  has  scarcely  a  commercial  or  industrial  cen- 
ter. On  the  other  hand,  these  two  cities  and  Pittsburg,  Coffey- 
ville,  Wichita,  and  Hutchinson  and  others  in  the  southern  half  of 
the  state  manifest  a  steady  growth,  not  only  in  population,  but  in 
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the  extent  and  variety  of  their  commercial  and  industrial  activi- 
ties. Some  of  this  growth  may  be  attributed  to  natural  resources 
and  some  to  advantageous  location  in  railroad  centers,  but  these 
alone  do  not  altogether  explain  the  disparity  of  development  be- 
tween the  cities  of  Northern  and  Southern  Kansas.  These  are  not 
problems  for  the  courts,  but  they  certainly  are  for  Kansas  states- 
men, and  especially  for  those  clothed  with  direct  official  responsi- 
bility, like  the  members  of  the  Public  Utilities  Commission. 
History  records  that,  to  carry  out  a  fax-visioned  project  for  the 
normal  and  indiscriminate  development  of  Texas,  a  distinguished 
statesman  of  that  commonwealth,  Senator  John  H.  Reagan,  re- 
signed his  seat  in  the  United  States  Senate  to  become  the  chair- 
4nan  of  the  State  Board  of  Bailroad  Commissioners  of  that  state, 
and  under  his  leadership  that  Commission  deliberately  promulga- 
ted a  system  of  freight  rates  which  tended  to  develop  a  large  num- 
ber of  commercial  centers  rather  than  to  permit  one  abnormal 
city  like  St  Louis  or  Chicago  to  dominate  the  entire  commerce  of 
thi9  state.  And  we  are  bound  to  believe  that  some  such  compre- 
hensive vision  of  the  needs  of  this  state  and  a  desire  to  secure  a 
wise  and  indiscriminate  development  of  all  portions  of  our  com- 
monwealth prompted  the  appellant  Commission  to  use  the  volun- 
tary rate  between  the  coal  and  salt  districts  of  this  state  as  the 
basis  upon  which  to  build  a  rate  structure  to  Concordia.  The 
courts  have  no  rate-making  powers;  the  legislature  cannot  confer 
snch  powers  upon  us ;  and  we  must  steadfastly  refrain  from  such 
■assumption  of  such  powers.  When  our  jurisdiction  is  invoked  in 
any  railroad  rate  case,  our  duties  are  limited  to  a  determination 
of  legal  questions.  Do  the  i^ates  return  a  fair  compensation  as 
Constitutions  provide  and  as  statutes  contemplate  f  Are  the  rates 
reasonable?  Are  they  discriminatory?  Are  they  extortionate? 
Questions  like  these  we  must  consider  and  determine. 

As  said  by  Mr.  Justice  Hughes  in  the  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729 :  "The  rate-making  power  is 
a  legislative  power  and  necessarily  implies  a  range  of  legislative 
discretion.  We  do  not  sit  as  a  board  of  revision  to  substitute  our 
judgment  for  that  of  the  legislature,  or  of  the  Commission  lawful- 
ly constituted  by  it  as  to  matters  withui  the  province  of  either. 

P.U.R.1915D.  Z3 


Digitized  by  VjOOQIC 


386  KANSAS  SUTOEME  COURT. 

San  Diego  Land  &  Town  Co.  v.  Jasper,  189  TJ,  S.  439,  446,  47 
L.  ed.  892,  896,  23  Sup.  Ct.  Kep.  571." 

In  State  ex  rel.  Taylor  v.  Missouri  P.  R.  Co.  76  Kan.  467,  486, 
92  Pae.  606,  612,  it  was  said:  "There  is  nothing  substantial  in 
the  contention  that  the  statute  authorizes  the  court  to  try  the 
whole  controversy  and  make  such  orders  as  it  may  deem  reasonable 
and  just,  and  that  the  order,  when  reviewed  and  revised,  becomes 
a  judicial  order.  This  court  is  not  given  authority  by  the  act  to 
make  any  rule,  order,  or  regulation.  Its  authority  is  limited  to 
the  inquiry  whether  the  order  already  issued  is  reasonable  and 
just" 

Touching  the  jurisdiction  and  power  of  the  courts  in  railroad 
rate  questions,  our  statutes  say :  "Issues  shall  be  formed  and  th^ 
controversy  tried  and  determined  as  in  other  civil  cases  of  an 
equitable  nature;  and  the  court  may  set  aside,  vacate,  or  annul 
one  or  more  or  any  part  of  any  of  the  regulations  or  orders  adopt- 
ed by  the  said  board  which  shall  be  found  to  be  unreasonable,  un- 
just, oppressive  or  unlawful,  without  disturbing  others.  .  .  . 
Either  party  to  said  cause,  if  dissatisfied  with  the  judgment  or 
decree  of  said  court,  may  institute  proceedings  in  error  in  the 
Supreme  Court  as  in  other  civil  cases,  and  said  court  shall  exam- 
ine the  record,  including  the  evidence,  and  render  such  judgment 
as  shall  be  just  and  proper  in  the  premises."  Glen.  Stat.  1909, 
§  7228. 

It  will  be  noted  that  the  judicial  consideration  of  a  freight  rate 
case  shall  be  tried  and  determined  like  a  case  in  equity,  and  that 
unreasonable,  unjust,  oppressive,  or  unlawful  rates  may  be  annul- 
led. Without  any  statute,  a  Kansas  district  court,  holding,  as  it 
does,  almost  the  full  judicial  power  of  this  state  both  at  law  and 
in  equity,  CQuld  prevent  the  imposition  of  any  such  improper 
rates;  and  if  compliance  with  "unreasonable,  unjust,  oppressive, 
or  unlawful"  rates  was  sought  by  mandamus,  this  court  or  the 
district  court  would  withhold  judicial  assistance  to  their  im- 
position. 

With  these  preliminary  observations,  let  us  note  the  questions 
raised  by  appellant. 

1  and  4.  The  evidence  tends  to  show  that  the  rate  ordered  by 
the  Commission,  $1.20  per  ton,  seems  rather  low.  The  average 
cost  of  freight  traffic  is  6  mills  per  ton  per  mile.     The  general 
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average  cost  for  the  Santa  Fe  system,  from  Chicago  to  California 
and  Texas,  is  5.03  mills  per  ton  per  mile.  The  cost  of  handling 
all  Kansas  freight  traffic  on  the  Santa  Fe  is  6.38  mills  per  ton  per 
mile.  The  present  Pittsburg-Concordia  rate  of  $1.54  is  5.6  mills 
per  ton  per  mile.  The  $1.20  rate  would  yield  only  4.4  mills  per 
ton  per  mile.  We  use  the  Santa  Fe  figures  rather  than  the  Union 
Pacific,  as  the  former  has  the  short  line  mileage.  On  the  Santa 
F6  system,  the  rates  on  bituminous  coal  for  the  year  1913  pro- 
duced 6.44  mills  per  ton  per  mile.  In  making  rates  for  slack, 
nut,  and  pea  coal,  the  custom  is  to  fix  them  at  80  per  cent  of  bi* 
tuminous  coal  rates. 

Elaborate  tables  are  furnished  us  showing  coal  rates  to  many 
points  equidistant  from  Pittsburg,  and  the  $1.54  rate  is  not  un- 
favorable to  Concordia,  except  when  compared  with  the  $1  rate 
between  the  coal  and  salt  districts. 

To  be  of  much  value,  tables  of  rates  in  Missouri,  Iowa,  and  Il- 
linois should  show  the  relative  density  of  traffic.  We  might 
indulge  the  presumption  that  density  of  traffic  in  Nebraska  and 
Oklahoma  is  much  similar  to  our  own.  But  measured  by  compar* 
ative  rates,  a  common  practice  of  the  Interstate  Commerce  Com- 
mission and  the  several  state  Commissions,  the  proposed  rate  to 
Concordia  is  decidedly  low.  Whether  it  is  possible  to  segregate 
this  traffic  from  the  general  business  of  the  carriers  and  demon- 
strate to  a  mathematical  certainty  that  it  is  noncompensatory,  we 
cannot  say.  No  method  of  determining  that  fact  is  suggested  by 
counsel  for  either  side,  and  our  own  investigations  have  discover- 
ed no  such  determinant. 

But  we  cannot  get  away  from  the  voluntary  rates  in  vogue  over 
a  large  part  of  Kansas  arising  from  the  $1  rate  between  Pittsburg 
and  the  salt  district  The  concluding  clause  of  Gen.  Stat  1909, 
§  7214,  intimates  that,  to  save  or  foster  a  languishing  industry, 
an  order  of  the  Commission  might  be  made  providing  a  rate  to 
the  salt  district  which  need  not  have  been  applied  to  towns  inter- 
mediate. But  no  languishing  industry  impelled  the  rate  to 
Abilene  and  several  hundred  other  points  between  Pittsburg  and 
the  salt  district  Yet  the  Abilene  rate  and  similar  rates  give  a 
very  low  compensation  per  ton  per  mile.  The  established  rate  to 
Abilene  gives  only  3.8  mills  per  ton  per  mile,  as  found  by  the 
Public  Utilities  Commission.    By  the  exhibits  and  tables  submit- 
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ted  to  lis,  it  appears  to  be  4.6  mills  per  ton  per  mile,  as  compared 
with  5.6  mills  to  Concordia.  There  is  a  general  principle  in  rate- 
making  that  on  shipments  over  long  distances  under  similar  con- 
ditions the  longer  the  haul  the  lower  the  rate  per  ton  per  mile 
should  be.  This  principle  is  violated  in  the  rate  of  $1.54  per  ton 
to  Concordia,  if  it  be  just  to  test  that  rate  by  the  rate  to  Abilene 
and  other  intermediate  rates  between  Pittsburg  and  the  salt  dis- 
trict 

2.  It  is  true  that  there  is  a  presumption  of  validity  and  reason- 
ableness which  attends  the  orders  of  the  Conmiission,  and  the  rail- 
roads must  carry  the  burden  of  showing  that  they  are  not  just  or 
reasonable.  How  can  the  railroads  show  in  dollars  and  cents 
whether  this  rate  or  any  rate  on  any  one  commodity  is  just, 
reasonable,  or  fairly  profitable  t  Can  the  items  of  cost,  the  wear 
and  tear  of  tracks,  engines,  and  cars,  the  time  and  wages  of  em- 
ployees, the  myriad  individual  items  of  expense  which  enter  into 
the  movement  of  slack  coal,  be  segregated  from  the  general  ex- 
penses of  moving  all  traffic  ?  It  may  not  be  impossible,  but  human 
skill  has  not  yet  achieved  that  result  Thus  far,  in  American 
judicial  and  administrative  jurisprudence,  railroad  rate-making 
and  costs  of  moving  specific  commodities  are  but  guesses  and  esti- 
mates based  upon  averages,  experiments,  and  tests  in  operation. 
If  a  railroad  must  show  absolutely  in  figures  of  arithmetic  that  a 
rate  is  unprofitable,  then  no  rate  on  one  specific  commodity  can 
ever  be  proven  to  be  either  profitable  or  unprofitable.  The  best 
the  railroad  can  ordinarily  do  is  to  produce  tables  of  prevailing 
rates  on  other  not  dissimilar  commodities  under  approximately 
similar  conditions.  '  But  the  question  would  still  remain  as  to 
whether  or  not  all  the  comparative  rates  were  fair  and  just  or  un- 
fair and  excessive.  In  practice  before  state  commissions  and 
before  the  Interstate  Commerce  Commission,  and  even  before 
the  courts,  opinion  evidence  is  received,  but  its  value  is  not  great 
It  is  admissible  only  because  no  other  and  better  evidence  is  in 
existence. 

8.  It  is  urged  for  appellant  that  it  is  not  necessary  that  this 
particular  traffic  be  compensatory,  if  the  carrier's  entire  state 
business  shows  a  fair  profit,  and  that,  before  the  carriers  can  com- 
plain that  the  $1.20  rate  ordered  by  the  Commission  is  unlawful, 
it  must  be  shown  that  it  has  depreciated  their  net  earnings  on  all 
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their  Kansas  business  so  as  to  wipe  out  all  the  profit  on  their 
entire  business.  Appellant's  brief  quotes  ample  authorities  to 
sustain  that  contention^  and  we  concede  that  that  doctrine  hereto- 
fore has  been  avowed  by  the  highest  courts.  But  right  lately  have 
come  three  decisions  from  the  Supreme  Court  of  the  United 
States  which  disavow  that  doctrine  and  say  that  their  prior  deci- 
sions, which  are  said  to  have  sanctioned  that  view,  were  never  so 
mtended,  and  that,  fairly  read,  they  never  furnished  a  basis  for 
that  doctrine.  The  cases  just  decided  are  Northern  P.  E.  Co.  v. 
Xorth  Dakota  and  Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Railway  Co.  v.  North  Dakota,  236  U.  S.  686,  69  L.  ed.  — ,  L.K.A. 
— ,  P.  U.  K.  1915C,  277,  35  Sup.  Ct.  Rep.  429;  and  Norfolk  & 
W.  R.  Co.  V.  Conley,  286  TJ.  S.  606,  59  L,  ed.  — ,  P.  TJ.  R,  1916 
C,  293,  86  Sup.  Ct  Rep.  487,  all  decided  March  8, 1916.  In  the 
first  of  these,  Mr.  Justice  Hughes  says:  "Frequently,  attacks 
upon  state  rates  have  raised  the  question  as  to  the  profitableness 
of  the  entire  intrastate  business  under  the  state's  requirements. 
But  the  decisions  in  this  class  of  cases  (which  we  have  cited  in  the 
margin)  furnish  no  ground  for  saying  that  the  state  may  set  apart 
a  CQmmodity  or  a  special  class  of  trafiic  and  impose  npon  it  any 
rate  it  pleases,  provided  only  that  the  return  from  the  entire  in- 
trastate business  is  adequate." 

The  great  significance  of  these  decisions  can  be  seen  by  noting 
the  cases  which  the  court  had  in  mind  where  it  speaks  of  those 
cited  in  the  margin.  They  are  Stone  v.  Farmers'  Loan  &  T.  Co. 
116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388,  1191; 
Dow  V.  Beidelman,  125  TJ.  S.  680,  690,  31  L.  ed.  841,  844,  2 
Inters.  Com.  Rep.  66,  8  Sup.  Ct.  Rep.  1028;  Chicago  &  G.  T.  R. 
Co.  V.  Wellman,  143  IT.  S.  339,  341,  36  L.  ed.  176,  177,  12  Sup. 
Ct  Rep.  400 ;  Reagan  v.  Farmers'  Loan  &  T.  Co.  164  U.  S.  362, 
38  L.  ed.  1014,  4  Inters.  Com.  Rep.  660,  14  Sup.  Ct.  Rep.  1047 ; 
Covington  &  L.  Tump.  Co.  v.  Sandford,  164  U.  S.  678,  41  L.  ed. 
560,  17  Sup.  Ct.  Rep.  198;  Smyth  v.  Ames,  169  U.  S.  466,  42 
L  ed.  819,  18  Sup.  Ct.  Rep.  418,  id.  171  U.  S.  861,  43  L.  ed. 
197,  18  Sup.  Ct.  Rep.  888;  San  Diego  Land  &  Town  Co.  v. 
National  City,  174  U.  S.  739,  43  L.  ed.  1164,  19  Sup.  Ct.  Rep. 
804,  Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins,  176  U.  S.  167,  44 
L.  ed.  417,  20  Sup.  Ct.  Rep.  336 ;  San  Diego  Land  &  Town  Co. 
V.  Jasper,  189  U.  S.  439,  47  L.  ed-  892,  23  Sup.  Ct.  Rep.  671 ; 
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Stanislaus  County  v.  San  Joaquin  &  K.  River  Canal  &  Irrig.  Co. 
192  TJ.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct.  Rep.  241;  Knoxville 
V.  Knoxville  Water  Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct 
Rep.  148;  Willcox  v.  Consolidated  Gas  Co.  212  TJ.  S.  19,  53  L. 
ed.  382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann. 
Cas.  1034 ;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids,  223  U.  S. 
665,  56  L.  ed.  594,  32  Sup.  Ct.  Rep.  389 ;  Louisville  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  225  TJ.  S.  430,  56  L.  ed.  1151,  32  Sup. 
Ct  Rep.  741;  Minnesota  Rate  Cases  (Simpson  v.  Shepard),  230 
U.  S.  352,  433,  57  L.  ed.  1511,  1555,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729;  Missouri  Rate  cases  (Knott  v.  Chicago,  B.  & 
Q.  R.  Co.),  230  U.  S.  474,  497,  57  L.  ed.  1571,  1590,  33  Sup. 
Ct.  Rep.  975;  Southern  P.  Co.  v.  Campbell,  230  U.  S.  537,  57 
L.  ed.  1610,  33  Sup.  Ct.  Rep.  1027;  Allen  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  230  TJ.  S.  553,  556,  57  L.  ed.  1625,  1628,  33  Sup.  Ct 
Rep.  1030. 

It  is  too  soon  to  say  how  far-reaching  these  recent  decisions 
may  be.  Presimiably  the  new  doctrine,  if  we  persist  in  calling  it 
a  new  doctrine,  has  probably  come  to  stay.  It  is  controlling,  no 
doubt ;  and  whatever  has  been  said  in  decisions  and  text-books  to 
the  effect  that  a  state  or  a  state  commission  could  establish  a  rate 
not  in  itself  compensatory,  provided  the  mass  of  state  rates  was 
profitable,  may  as  well  be  discarded.  This  applies  to  St.  Louis 
&  S.  F.  R.  v.  Gill,  156  U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct  Rep. 
484,  where  the  Supreme  Court  of  the  United  States  said:  ^'As 
to  whether  a  state  law  ixing  the  rates  of  fare  requires  a  railroad 
to  do  business  at  a  loss,  and  therefore  constitutes  a  taking  of  its 
property  without  just  compensation  or  due  process  of  law,  the 
correct  test  is  the  effect  of  the  law  on  the  entire  line  of  such  rail- 
road." 

The  new  doctrine  also  discredits  the  case  of  Minneapolis  &  St 
L.  R.  Co.  v.  Minnesota,  186  U.  S.  257,  46  L.  ed.  1161,  22  Sup. 
Ct.  Rep.  900,  where  it  was  held :  "A  tariff  fixed  by  the  Commis- 
sion for  coal  in  carload  lots  is  not  proved  to  be  unreasonable  by 
showing  that,  if  such  tariff  were  applied  to  all  freight,  the  road 
would  not  pay  its  operating  expenses,  since  it  might  well  be  that 
the  existing  rates  upon  other  merchandise,  which  were  not  dis- 
turbed by  the  Commission,  might  be  siiflicient  to  earn  a  large 
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profit  to  the  company,  though  it  might  earn  little  or  nothing 
upon  coal  in  carload  lots." 

We  do  not  say  that  these  cases  are  overruled,  because  the  Su- 
preme Court  says  that  these  decisions  never  were  intended  to  sanc- 
tion this  doctrine  which  lawyers,  courts,  and  commissions  have 
inferred  from  them. 

5.  There  is,  however,  much  merit  to  the  contention  of  the  cai*^ 
riers  in  the  case  at  bar  that  the  word  "unreasonable"  is  not  syn- 
onymous witJi  "confiscatory;"  and  this  is  supported  by  noting 
that  the  judicial  review  of  an  order  of  the  Commision  shall  be 
determined  according  to  equitable  principles.  A  rate  may  not  be 
confiscatory ;  that  is,  it  may  not  be  so  low  as  to  amount  to  a  taking 
of  the  carriers*  property,  its  transportation,  without  due  process 
of  law,  or  without  just  compensation,  and  yet  be  inequitable  in 
that  it  does  not  yield  a  fair  compensation,  which  would  include 
cost  of  moving  the  traffic,  wear  and  tear  of  tracks  and  equipment, 
and  a  fair  profit  for  the  service  rendered.  This  is  the  view  of  the 
Texas  courts  on  a  statute  much  like  our  own.  Eev.  Stat,  of 
Texas,  art.  4565. 

In  Hkilroad  Commission  v.  Houston  &  T.  C.  R.  Co.  90  Tex. 
340,  88  S.  W.  751,  it  was  said:  "In  actions  instituted  under 
articles  4665  and  4566,  Rev.  Stat,  to  determine  whether  regula- 
tions adopted  by  the  Railroad  Commission  are  unreasonal}le  and 
unjust,  the  test  of  reasonableness  is  not  in  a  consideration  of  the 
question  whether  such  regulation  amounts  to  a  taking  of  property 
without  proper  compensation,  such  test  being  only  applicable  in 
determining  the  constitutionality  of  the  law.  The  reasonableness 
and  justice  of  the  regulation  is  to  be  determined  by  the  same  rules 
as  if  it  were  an  issue  in  other  classes  of  suits,  except  as  to  the 
conclusive  character  of  the  evidence  required.''     Syl.  ^  6. 

"It  is  asserted  that  prior  to  the  enactment  of  this  law  the  words 

'unreasonable  and  unjust,'  when  used  in  reference  to  the  action 

of  legislative  bodies  and  of  Commissions  created  by  them,  had 

received  the  interpretation  that  such  acts  must  be  unreasonable 

and  unjust  to  the  extent  of  being  violative  of  the  Constitution, 

and  that  the  words  'unreasonable  and  unjust'  must  be  so  construed 

because  it  will  be  presumed  that  the  legislature  used  them  in  that 

sense.     We  know  of  no  decision  of  any  court  which  has  defined 

either  'unreasonable'  or  'unjust'  to  mean  that  the  act  so  character- 
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ized  is  the  taking  of  property  without  proper  compensation  or 
without  due  process  of  law."    90  Tex.  363. 

In  Detroit  &  M.  R.  Co.  v.  Michigan  R.  Commission,  171  Mich. 
335, 137  N.  W.  329,  it  was  held :  '"We  apprehend  that  the  words 
'reasonable  and  just'  in  the  statute  do  not  mean  nonconfiscatory, 
as  the  word  'confiscatory'  is  usually  defined*  The  legislature  has 
not  fixed  the  freight  rates  to  be  charged  by  complainant  beyond 
this :  It  has  prohibited  and  made  unlawful  every  unjust  and  un- 
reasonable charge.  It  permits  reasonable  and  just  rates  to  be 
charged  for  services  performed.  It  has  confided  to  the  Michigan 
Bailroad  Commission  the  power,  with  the  duty,  to  ascertain,  in 
proper  cases,  whether  a  rate  is  reasonable  and  just  or  unreason- 
able and  unjust,  and  to  thereupon  make  an  order  in  conformity 
with  the  facts.  The  facts  being  found,  it  is  the  legislature  which 
speaks,  approvingly  or  disapprovingly,  as  the  case  may  be.  The 
important  business  of  the  Commission  with  respect  to  rates  is 
ascertaining  facts.  Its  findings  are  not  conclusive,  but  have  the 
effect  of  establishing  prima  facie  that  the  rates  considered  are 
reasonable  and  just  and  therefore  lawful,  or  are  unreasonable  and 
unjust  and  unlawful.  Its  orders  stand  until  modified  or  set  aside 
by  it  or  by  the  courts.  The  duty  of  the  courts  in  the  premises  is 
not  essentially  different  from  that  of  the  Commission." 

Th§  cases  of  Louisiana  R.  &.  Nav.  Co.  v.  Railroad  Commission, 
131  La.  387,  59  So.  820,  and  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  V.  Railroad  Commission,  136  Wis.  146,  17  L.R.A.(N.S.) 
821,  116  K  W.  905,  are  to  the  same  effect. 

And,  construing  our  own  statute,  we  have  no  hesitancy  in  say- 
ing that  the  words  "unreasonable,  unjust,  oppressive,  and  unlaw- 
ful," as  applied  to  the  orders  of  the  Commission,  must  be  given 
their  fair  and  usual  meaning  according  to  equity  and  good  con- 
science, and  that  rates  may  be  unjust  and  unreasonable  to  the 
detriment  of  either  the  carrier  or  the  shipper  without  actually 
trenching  upon  the  positive  inhibitions  of  either  the  state  or  Fed- 
eral Constitutions. 

7.  But  what  shall  we  say  as  to  the  last  contention  of  the  car- 
riers ?  That  the  ordinary  rule  of  this  court  not  to  disturb  findings 
of  fact  of  the  trial  court  should  be  observed  in  freight  rate  cases 
as  in  all  others.  Railroad  Comrs.  v.  Missouri  P.  R.  Go.  71  Kan. 
193,  80  Pac.  53.    That  rule  is  a  wise  one  for  most  cases.     The 
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trial  court  sees  the  witnesses,  observes  their  apparent  frankness, 
candor,  and  intelligenoe  or  lack  of  these  qualities.  Frequently  the 
trial  court  knows  the  witnesses  and  knows  what  credence  to  give 
their  testimony.  In  these  respects  it  has  a  great  advantage  over 
the  supreme  court,  which  must  glean  its  facts  from  the  pages  of 
a  record.  Moreover,  the  supreme  court  is  for  most  purposes  an 
appellate  court  for  the  review  of  errors.  Its  appellate  jurisdiction 
is  fixed  by  law.  But  these  freight  rate  cases  usually  involve 
mixed  questions  of  law  and  fact,  and  to  properly  solve  them  we 
must  frequently  look  below  the  so-called  findings  of  fact  developed 
by  the  trial  courts.  This  also  seems  imperative  in  view  of  the  con- 
trolling decisions  of  the  United  States  Supreme  Court  That 
tribunal  has  said :  "This  court  will  review  the  findings  of  facts 
by  a  state  court:  (1)  Where  a  Federal  right  has  been  denied 
as  the  result  of  a  finding  shown  by  the  record  to  be  without  evi- 
dence to  support  it;  and  (2)  where  a  conclusion  of  law  as  to  a 
Federal  right  and  findings  of  fact  are  so  intermingled  as  to  make 
it  necessary,  in  order  to  pass  upon  the  Federal  question,  to  analyze 
the  facts.  Kansas  City  Southern  R.  Co.  v.  C.  H.  Albers  Com- 
mission Co.  223  U.  S.  573,  591,  56  L.  ed.  556,  565,  32  Sup.  Ct 
Rep.  316;  Creswill  v.  Grand  Lodge,  K.  P.  225  TJ.  S.  246,  261, 
56  L.  ed.  1074,  1080,  32  Sup.  Ct  Rep.  822;  Wood  v.  Ches- 
borough,  228  U.  S.  672,  678,  57  L.  ed.  1018,  1021,  33  Sup.  Ct. 
Rep.  706.  But  the  present  case  is  not  within  either  branch  of 
the  rule.  Portland  R.  Light  &  P.  Co.  v.  Railroad  Commission, 
229  U.  S.  397,  412,  57  L.  ed.  1248,  1258,  33  Sup.  Ct.  Rep.  820 ; 
Miedreich  v.  Lauenstein,  232  U.  S.  236,  243,  244,  58  L.  ed.  584, 
589,  590,  34  Sup.  Ct.  Rep.  309."  JS^orthern  P.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585,  59  L.  ed.  —  ,  L.R.A.  — ,  P.U.R.  1915C, 
277,  35  Sup.  Ct.  Rep.  429,  decided  March  8,  1915. 

Another  distinction  must  be  noted  which  distinguishes  freight 
rate  cases  from  most  others.  Ordinarily  the  facts  are  established 
in  the  district  court  for  the  first  time.  In  freight  rate  cases  the 
facts  are  first  developed  and  established  before  the  Public  Utili- 
ties Commission.  That  body  is  equipped  with  statisticians,  ac- 
countants, engineers,  and  other  assistants.  The  Commissioners 
live  in  an  atmosphere  where  freight  rates  are  studied,  debated, 
and  discussed  the  whole  year  round.  When  its  orders  come  up 
for  review  in  the  courts,  the  time  for  presentation  and  considera- 
tion is  limited  by  the  myriad  of  other  cases  involving  every  other 
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branch  of  the  law,  and  the  substitution  of  the  court's  judgment 
for  the  judgment  of  the  Commission  ought  not  to  be  lightly  un- 
dertaken. Even  in  ordinary  jury  cases,  where  the  jurymen  bring 
untrained  minds  to  the  solution  of  questions  of  fact,  neither  the 
trial  court  nor  this  court  will  trench  upon  the  province  of  the 
jury.  With  still  greater  reluctance  should  the  courts  interfere 
with  findings  of  fact  made  by  a  commission  chosen  and  trained 
for  the  purpose  of  solving  such  intricate  facts  as  usually  lie  at 
the  basis  of  a  structure  of  freight  rates. 

But,  in  the  case  before  us,  we  do  not  need  to  disturb  any  mere 
question  of  fact  determined  by  the  district  court.  The  historical 
incidents  relating  to  the  establishment  of  the  $1  rate,  the  geo- 
graphical facts  relating  to  the  coal  and  salt  districts,  the  arith- 
metical and  statistical  facts  and  figures  concerning  rates  and 
tables  of  comparative  rates,  as  found  and  approved  by  the  district 
court,  are  not  disputed  by  either  party.  The  conclusion  that  the 
$1.20  rate  from  Pittsburg  to  Concordia  is  unreasonable  is  not  a 
mere  finding  of  fact,  but  a  mixed  question  of  law  and  fact,  and  all 
such  questions  are  subject  to  appeal  and  review.  Moreover,  our 
statute  seems  to  indicate  that,  even  where  an  order  of  the  Commis- 
sion is  under  review  in  the  district  court,  an  original  proceeding 
may  be  conmienced  in  this  court,  and  the  proceedings  in  the  dis- 
trict court  may  be  stayed.  'Whenever  a  proceeding  brought  in  the 
supreme  court  under  §  38  of  this  act  by  the  attorney  for  the  board, 
or  the  attorney  general,  upon  the  direction  of  the  board  of  Rail- 
road Commissioners  against  any  railroad  company  to  compel  the 
compliance  with  any  order  of  said  Board  of  Eailroad  Commis- 
sioners, shall  be  pending  at  the  same  time  with  an  action  brought 
in  any  district  court  of  the  state  by  such  railroad  company  to  va- 
cate such  order,  the  supreme  court,  upon  such  fact  being  made  to 
appear,  may  stay  all  proceedings  in  said  district  court  in  said 
cause,  so  far  as  relates  to  the  subject-matter  involved  in  such  pro- 
ceeding in  the  supreme  court,  until  the  final  determination  there- 
of by  the  supreme  court;  and  if  said  proceeding  in  the  supreme 
court  result  in  a  final  decision  upon  the  merits,  determining  the 
question  of  the  validity  of  such  order,  said  district  court,  upon 
the  facts  being  made  to  appear,  shall  render  judgment  in  accord- 
ance with  such  decision  of  the  supreme  court"    Gen.  Stat.  1909, 

§  7228. 
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We  have  frankly  conceded  that  the  $1.20  rate  is  very  low.  We 
cannot  say  that  it  is  noncompensatory,  nor  even  that  it  is  unprofit- 
able. We  do  not  determine  that  point.  We  leave  that  matter 
open.  We  do  say  that,  so  long  as  the  intermediate  rates  between 
the  coal  district  and  the  salt  district  stand  at  $1  per  ton,  that  in- 
termediate rate  of  $1  is  a  fair,  just,  and  proper  factor  in  compos- 
ing a  freight  rate  from  Pittsburg  to  Concordia,  and  that  the 
order  of  the  Commission,  based  thereon,  is  reasonable  and  just 
and  should  be  observed  and  obeyed  so  long  as  the  $1  rate  to  Abi- 
lene and  similar  intermediate  points  is  maintained.  This  is  in  ac- 
cord with  the  views  of  the  Supreme  Court  of  the  United  States  in 
Alabama  &  V.  R.  Co.  v.  Mississippi  R.  Commission,  203  U.  S. 
496,  51  L.  ed.  289,  27  Sup.  Ct.  Rep,  163,  where  Mr.  Justice 
Brew^er  said :  "While  it  may  be  true  that  a  local  railway's  share 
of  an  interstate  rate  may  not  be  a  legitimate  basis  upon  which  a 
State  Railroad  Commission  can  establish  and  enforce  a  purely 
local  rate,  yet  whenever,  under  the  guise  or  pretense  of  a  rebilling 
rate,  some  merchants  are  given  a  low  local  rate,  the  Commission 
is  justified  in  making  that  rate  the  rate  for  all.  It  is  not  bound 
to  inquire  whether  it  furnishes  adequate  return  to  the  railway 
company,  for  the  state  may  insist  upon  equality,  to  be  enforced 
under  the  same  conditions  against  all  who  perform  a  public  or 
quasi  public  service.  When  voluntarily  the  Vicksburg  Company 
established  a  local  rate  of  3^  per  cent  from  Vicksburg  to  Meridian 
for  those  who  had,  within  ninety  days,  made  a  shipment  over  the 
Shreveport  road,  it  estopped  itself  from  complaining  of  an  order 
making  that  rate  applicable  to  all  shipments,  no  matter  whence 
they  arose,  and  in  favor  of  all  merchants,  whether  those  trans- 
porting over  the  Shreveport  road  or  not  ...  In  the  present 
case  we  are  not  construing  an  act  of  the  state  of  Mississippi  or 
passing  upon  the  powers  whith  by  it  are  given  to  the  State  Rail- 
road Commission.  Those  matters  are  settled  by  the  decision  of 
the  supreme  court  of  the  state,  and  the  question  we  have  to  con- 
sider is  the  power  of  the  state  to  enforce  an  equality  of  local  rates 
as  between  all  parties  shipping  for  the  same  distance  over  the 
same  road.  That  a  state  has  such  power  cannot  be  doubted,  and 
it  cannot  be  thwarted  by  any  action  of  a  railroad  company  which 
does  not  involve  an  actual  interstate  shipment,  although  done  with 
a  view  of  promoting  the  business  interests  of  the  company.    Even 
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if  a  state  may  not  compel  a  railroad  company  to  do  business  at  a 
loss,  and  conceding  that  a  railroad  company  may  insist^  as  against 
the  power  of  the  state,  upon  the  right  to  establish  such  rates  as 
will  afford  reasonable  compensation  for  the  services  rendered,  yet, 
when  it  voluntarily  establishes  local  rates  for  some  shippers,  it 
cannot  resist  the  power  of  the  state  to  enforce  the  same  rates  for 
all.  The  state  may  insist  upon  equality  as  between  all  its  citizens, 
and  that  equality  cannot  be  defeated  in  respect  to  any  local  ship- 
ments by  arrangements  made  with  or  to  favor  outside  companies," 

An  instructive  case  in  this  connection  is  Meredith  v.  St.  Louis 
Southwestern  R.  Co.  23  Inters.  Com.  Rep.  31.  Briefly  stated- 
the  intrastate  freight  rates  in  Texas  were  lower  than  the  interstate 
rates.  As  a  consequence,  the  wholesale  jobbing  town  of  Shreve- 
port^  Louisiana,  was  at  a  disadvantage  in  reaching  the  trade 
territory  of  eastern  Texas.  Its  competitors,  Dallas,  Houston, 
and  other  Texas  jobbing  towns,  enjoying  the  lower  intrastate 
rates,  had  all  the  better  of  it.  The  Interstate  Commerce  Commis- 
sion held,  in  substance,  that  the  rates  from  Shreveport  would 
have  to  be  reduced ;  that,  if  the  Texas  rates  were  not  compensa- 
tory, the  railroads  need  not  observe  them ;  but,  since  the  railroads 
did  observe  them  in  intrastate  traffic  in  eastern  Texas,  it  must 
grant  Shreveport  rates  no  higher  than  these  in  interstate  trans- 
portation to  points  in  the  same  general  territory.  This  order  of 
the  Commission  was  carried  by  appeal  to  the  Supreme  Court. 
Houston,  E.  &  W.  T.  R.  Co.  v.  United  States,  234  TJ.  S.  342,  58 
L.  ed.  1341,  34  Sup.  Ct.  Rep.  833.  A  few  excerpta  from  the 
opinion  of  Mr.  Justice  Hughes  are  in  point: 

"The  rates  on  these  lines  from  Dallas  and  Houston,  respective- 
ly, eastward  to  intermediate  points  in  Texas,  were  much  less, 
according  to  distance,  than  from  Shreveport  westward  to  the  same 
points.  It  is  undisputed  that  the  difference  was  substantial  and 
injuriously  affected  the  commerce  of  Shreveport."  234  U.  S.  346. 

"Manifestly  the  order  might  be  complied  with,  and  the  dis- 
crimination avoided,  either  by  reducing  the  interstate  rates  from 
Shreveport  to  the  level  of  the  competing  intrastate  rates,  or  by 
raising  these  intrastate  rates  to  the  level  of  the  interstate  rates,  or 
by  such  reduction  in  the  one  case  and  increase  in  the  other  as 
would  result  in  equality."    234  U.  S.  349. 

"We  find  no  reason  to  doubt  that  Congress  is  entitled  to  keep 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


UNION  P.  R.  CO.  V.  PUBUC  UTILITIES  COM.  397 

the  highways  of  interstate  communication  open  to  interstate  traf- 
fic upon  fair  and  equal  terms.  That  an  unjust  discrimination 
in  the  rates  of  a  common  carrier,  by  which  one  person  or  locality 
is  unduly  favored  as  against  another  under  substantially  similar 
conditions  of  traffic,  constitutes  an  evil^  is  undeniable.''  234 
U.  S.  353. 

'TReading  the  order  in  the  light  of  the  report  of  the  Commis- 
sion, it  does  not  appear  that  the  Commission  attempted  to  require 
the  carriers  to  reduce  their  interstate  rates  out  of  Shreveport  be- 
low what  was  found  to  be  a  reasonable  charge  for  that  service. 
So  far  as  these  interstate  rates  conformed  to  what  was  found  to  be 
reasonable  by  the  Commission,  the  carriers  are  entitled  to  main- 
tain them,  and  they  are  free  to  comply  with  the  order  by  so 
adjusting  the  other  rates,  to  which  the  order  relates,  as  to  remove 
the  forbidden  discrimination.  But  this  result  they  are  required 
to  accomplish."    234  TJ.  S.  360. 

And  so  here  with  equal  force  we  may  hold  that  the  state  legis- 
lature, and  the  Public  Utilities  Commission  operating  under  its 
authority,  are  entitled  to  keep  the  highways  of  intrastate  com- 
merce open  to  intrastate  traffic  upon  fair  and  equal  terms ;  and 
a  discrimination  in  rates  in  favor  of  all  the  wide  region  lying 
between  the  Pittsburg  coal  district  and  the  Hutchiilson-Kanopolis 
salt  district  against  Concordia,  under  conditions  of  traffic  pre- 
sumably similar  and  certainly  not  shown  to  be  dissimilar,  is  an 
evil  which  cannot  be  tolerated. 

It  follows  that  the  decision  of  the  District  Court  must  be  re- 
versed and  remanded,  with  instructions  to  dissolve  the  injunction. 
As  no  affirmative  relief  was  prayed  for  by  defendant,  it  should 
be  awarded  its  costs,  and  the  case  should  be  dismissed. 

It  is  so  ordered. 

All  the  Justices  concur,  except  Marshall,  J.,  who  did  not  sit 
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PENNSYLVANIA  RAILBOAD  COMPANY 

v. 

TOWERS  et  al. 

[No.  67.] 
(—  Md.  — ,  94  Atl.  330.) 

Mates  ^^  Commutation  tickets -^  Poxcera  of  Commission. 

The   Maryland   Ck>minission,   under   the   Public   Utility   Statute 
(Code  Pub.  Civ.  Laws),  §  435  of  article  23,  and  the  amendatory  act, 
chap.  162,  of  the  Acts  of  1912,  has  full  power  to  regulate  railroad  com- 
mutation rates.  * 
Rates -^  Commentation  tickets -^  Exhaustion  of  power  of  Com,m.iss1on. 

The  Maryland  Conunission  does  not,  by  the  establishment  of 
single-rate  railroad  fares,  exhaust  its  powers  so  as  to  prevent  it  from 
regulating  commutation  rates. 

Mates  ^  Bailro€uis -^  Factors  considered  ^^  Entire  net  revenue. 

In  determining  the  reasonableness  of  railroad  commutation  rates 
within  a  state,  it  is  not  necessary  to  consider  the  entire  net  revenue 
of  the  railroad,  from  whatever  source  derived,  whether  passenger,  freight, 
express,  or  investments,  in  order  to  ascertain  whether  it  is  making  a 
reasonable  profit  upon  its  entire  system  therein. 

Discrimination  —  Railroads  —  Commutation  rates. 

A  commutation  rate  established  by  a  Commission  will  not  be 
enjoined  merely  on  the  ground  that  it  is  discriminatory,  since  not  every 
discrimination  is  unlawful. 

Return -^  Distinction  hettceen  unreasonableness  and  confiscation. 

Although  rates  charged  the  public  must  be  reasonable,  this  does 
not  mean  they  may  be  reduced  to  the  point  of  confiscation. 

Orders -^  Effect  —  Presumption  of  reasonableness -^  Powers  of  c€yurt. 

The  findings  of  a  Public  Service  Commission  on  the  question  of 
the  reasonableness  of  rates  are  to  be  taken  by  the  court  as  prima  facie 
correct,  and  should  not  be  interfered  with  without  clear  and  satisfac- 
tory evidence  that  the  action  of  the  Commission  was  unreasonable  or 
unlawful. 
Return  —  Beasonabletiess  —  Test  —  Actual  trial. 

Before  an  order  of  the  Public  Service  Commission  fixing  rates  is 
enjoined  as  unreasonable  and  noncompensatory,  it  should  be  given  the 
test  of  a  practical  trial,  where  the  evidence  as  to  its  unreasonableness 
is  conflicting  and  uncertain. 

Rates  ^  Reduction  of  intrastate  passenger  charges  —  Effect  on  inter^ 

state  rates. 

The  lowering  of  intrastate  passenger  rates  does  not  necessarily 

rquire  the  reduction  of  interatate  tariffs,  since  the  two  services  are 
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radically  different,  and  the  one  is  by  no  means  a  conclusive  measure  of 
the  other. 

[April  16,  1915.] 

Appeal  from  Circuit  Court  No.  2  of  Baltimore  city;  James 
M.  Ambler,  Judge.  This  was  an  action  by  the  Pennsylvania 
Railroad  Company  against  Albert  G.  Towers  and  others,  consti- 
tuting the  Public  Service  Commission.  From  a  decree  for  the 
defendants,  the  plaintiff  appealed.  Affirmed.  The  order  of  the 
Public  Service  Commission  in  this  case,  fixing  the  rates,  provided 
that  it  should  continue  in  force  for  a  period  of  ten  years,  unless 
earlier  modified  or  abrogated  by  the  Commission.  The  court,  in 
affirming  the  decree,  modified  it  so  as  to  reserve  to  the  railroad 
company  the  right,  after  the  expiration  of  a  reasonable  time,  to 
apply  to  the  Commission  for  a  revision  or  modification  of  its 
order  if  experience  should  demonstrate  that  the  revenue  derived 
from  the  tariff  as  established  by  the  Commission  is  not  properly 
compensatory  for  the  service  performed. 

Argued  before  Boyd,  Ch.  J.,  and  Briscoe,  Burke,  Thomas, 
Umer,  Stockbridge,  and  Constable,  J  J. 

Appearances:  Shirley  Carter  and  John  J.  Donaldson  for 
appellant;  Washington  Bowie,  Jr.,  and  W.  Cabell  Bruce  for 
appellees. 

Stockbridge,  J.,  delivered  the  opinion  of  the  court : 
The  Pennsylvania  Railroad  Company,  as  lessee,  operates  as  a 
part  of  its  system  the  line  known  as  the  Northern  Central  Rail- 
way. The  Baltimore  Division  of  this  extends  from  Baltimore  to 
Harrisburg,  Pennsylvania,  lying  thus  in  two  states.  Through 
traffic  over  this  is  accordingly  interstate  traffic.  In  addition  to  this 
through  business,  there  is  also  local  business,  which  between  Bal- 
timore and  Parkton  is  wholly  in  the  state  of  Maryland,  and  this 
business,  being  intrastate,  is  subject  to  state  control,  in  so  far 
as  it  is  subject  to  any  control  at  all  in  the  interest  of  the  public. 
For  some  time  past  there  has  been  a  demand  on  the  part  of  the 
railroads  of  this  country  for  an  increase  of  their  revenues,  on  the 
ground  that,  as  the  result  of  a  number  of  contributing  causes, 
they  were  either  making  no  net  revenue  at  aU,  or  at  best  one 
inadequate  to  meet  the  requirements  for  the  upkeep  of  their  road- 
bed and  rolling  stock,  or  extensions  rendered  desirable  by  th^ 
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increase  of  popTilation  or  development  of  new  localities,  and  alflo 
yield  any  adequate  return  on  the  capital  employed  in  the  enter- 
prise. Among  the  causes  contributing  to  this  condition  were  the 
hostile  legislation  in  many  states,  placing  new  and  additional 
burdens  on  such  companies,  the  great  increase  in  wages  paid  to 
employees,  and  enhanced  cost  of  requisite  supplies  of  all  kinds. 
As  a  means  to  in  part  overcome  the  unfavorable  condition,  there 
has  been,  throughout  the  eastern  states,  at  least,  an  increase  in 
the  rates  for  passenger  transportation.  Such  travel  may  be 
roughly  divided  into  four  general  classes,  though  this  will  not 
include  all  varieties  of  the  passenger  transportation,  each  one  of 
which  has  its  own  distinctive  characteristics,  which  clearly  differ- 
entiate it  from  the  others.  These  classes  are  single-rate  fares, 
mileage  rates,  conmiutation  rates,  and  party  rates.  It  is  with 
the  third  of  these,  conmiutation  rates,  that  this  case  has  to  deal. 
Por  a  number  of  years  there  had  been  in  force  on  the  Northern 
Central  Bailway  commutation  rates  from  Baltimore  to  points  on 
the  line  of  the  railway  as  far  as  Parkton,  On  November  25, 
1914,  the  railway  company  filed  with  the  Public  Service  Commis- 
sion of  this  state  a  proposed  tariff  of  new  passenger  rates  for  such 
commutation  service,  involving  an  entire  revision  and  increase  of 
the  rates  over  those  theretofore  charged  for  such  service.  This 
was  followed  by  a  "petition  and  complaint"  by  a  number  of  those 
to  be  affected  by  the  changes,  and  the  question  thus  came  before 
the  Public  Service  Commission,  which  heard  testimony  on  behalf 
both  of  the  petitioners  and  the  railroad,  and  by  its  order  of 
December  21,  1914,  granted  certain  increases,  though  in  no 
instance  to  the  full  extent  asked  by  the  railroad  company.  Then 
the  bill  in  this  case  was  filed  to  enjoin  the  Commission  from 
enforcing,  or  attempting  to  enforce,  the  order  of  December  2l8t. 
It  is  from  the  decree  dismissing  the  bill  of  the  railroad  company 
that  this  appeal  is  taken. 

The  question  is  not  now  presented  whether  it  is  within  the 
power  of  the  Public  Service  Commission  to  require  the  estab- 
lishment of  a  schedule  of  commutation  rates  by  a  railway  com- 
pany in  a  case  where  no  such  rates  had  theretofore  existed.  Upon 
that  no  opinion  is  now  expressed.  What  the  court  is  now  called 
to  pass  upon  is  the  reasonableness  of  commutation  rates,  where 
such  a  system  of  rates  had  long  been  in  operation  by  the  action 
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of  the  company,  and  where  a  modification  of  thoee  rates  was  pro- 
posed by  the  railway  company  and  by  it  submitted  to  the  Com- 
mission. Whether  commutation  rates  shall  be  established  at  all 
is  a  question  of  policy  upon  the  part  of  the  company,  but  if  such 
a  policy  is  adopted  there  will  still  remain  the  reasonableness  of 
the  manner  in  which  that  policy  is  carried  out. 

What  was  endeavored  to  be  done  by  the  railroad  with  regard 
to  rates,  and  how  far  the  same  was  ratified  by  the  order  of  the 
Commission,  will  be  best  understood  from  the  following  table : 


Bates  Prior  to  Nor.  25.  1914. 


L  Soand  trip,    10  day,    2i^ 

per  M. 
2.  Sxc,  2—10  daya,  2k^  per 

1 10  trip  ticket,  1  yr.,  1^^ 

per  M. 
4.  00  trip,  1  mo.,  20  for  first 

3  M.,  ^  for  ea.  add!  i 

5. 100  trip,   1  yr..  @  double 

60  trip. 
1 180  trip,  3  mos.,  same  aa 

4  less  10  per  cent. 

7.  46  trip  school,  1  mo.,  4j{ 
of  60  trip.  '' 


Rates    as    per    Schedule 
Fd.  Not.  25,    1914. 


Round  trip,  no  limit,  2^ 

per  M. 
Dlacontinued. 

10  trtp»  3  mos.,  2^  per  M. 

GO  trip,  1  mo.;  former  rate 
plus  260   flat. 

Discontinued. 

180  trip,  3  mos.,  @  3  times 

60  trip. 
46  trip  school,  1  mo.,  AA 

of   60   trip.  " 


Rates    under    Order    P.    8. 
Com.   Dec.  23.   1914. 


Round  trip,  ^  per  M. 

No  ruling  made. 

10  trip,  3  mos.,  24  per  M. 

60  trip,  1  mo.,   former  rate 
plus  250. 

100    trip,    4    mos.,    former 

rates  plus  |L 
180    trip,    3    mos.,    former 

rate  plus  750. 
46   trip   school,    1   mo.    #1 

of  60  trip.  " 


At  or  about  the  same  time  the  railroad  company  made  in- 
creases in  the  single-rate  fares,  and  also  in  the  mileage  ticket, 
but  as  both  of  these  forms  of  transportation  involved,  under  the 
circumstances  of  this  case,  interstate  rather  than  intrastate  car- 
riage, the  jurisdiction  over  them  belonged  to  a  different  tribunal, 
and  properly  did  not  and  cannot  enter  into  the  consideration  of 
this  case  at  all. 

The  first  prayer  of  the  bill  is  that  the  action  of  the  Public 
Service  Commission  may  be  declared  void  and  set  aside.  When 
couched  in  so  general  terms  the  ground  for  such  a  prayer  is  not 
clearly  evident.  A  body  like  the  Public  Service  Commission 
has,  of  course,  no  power  or  authority  to  make  any  order,  except 
in  so  far  as  the  authority  is  distinctly  conferred  upon  it  by  the 
legislature.  But  the  act  creating  the  Public  Service  Commis- 
sion, now  codified  as  §  435  of  article  23,  when  taken  in  connec- 
tion with  the  amendatory  act,  chapter  162  of  the  Acts  of  1912, 
clearly  confers  upon  the  Commission  full  power,  so.  far  as  it 
was  within  the  province  of  the  legislature  to  grant  it,  to  super- 
vise and  regulate  all  tariffs  and  transportation  charges  within  the 

state,  including  by  its  very  terms  commutation  rates.     Or  the 
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contention  of  the  plaintiff  may  have  been  in  this  regard  upon  a 
somewhat  different  theory,  namely,  that  while  it  might  be  within 
the  power  of  the  legislature,  and  therefore,  by  delegation,  within 
the  power  of  the  Public  Service  Commission,  to  regulate  and 
establish  the  single-rate  fare,  yet  when  it  had  done  so,  it  bad 
exhausted  its  power  and  could  not  thereafter  make  any  regula- 
tion whatever  to  affect  either  mileage  or  commutation  rates,  and 
for  this  claim  there  is  warrant  to  be  found  in  the  language  used 
in  the  decision  of  the  Lake  Shore  &  2L  S.  R.  Co.  v.  Smith,  173 
U.  S.  684,  48  L.  ed.  858,  19  Sup.  Ct.  Eep.  565,  in  which  Mr. 
Justice  Peckham  elaborately  discusses  the  question  of  the  va- 
lidity of  an  act  of  the  Michigan  legislature,  which  was  intended 
to  regulate  the  price  of  1,000-mile  tickets,  and  holds  that  in  at- 
tempting so  to  do  the  Michigan  legislature  had  exceeded  its 
powers.  Without  citing  his  ai'gument  in  full,  the  following  lan- 
guage, to  be  found  in  the  opinion,  wiU  indicate  its  trend :  "If 
unhampered  by  contract  there  is  no  doubt  of  the  power  of  the 
state  to  provide  by  legislation  for  maximum  rates  of  charges  for 
railroad  companies,  subject  to  the  condition  that  they  must  be 
such  as  will  admit  of  the  carrier  earning  a  compensation  that 
under  all  the  circumstances  shall  be  just  to  it  and  to  the  public, 
and  whether  they  are  or  not  is  a  judicial  question.  If  the  rates 
are  fixed  at  an  insufBcient  amount  within  the  meaning  of  that 
term  as  given  by  the  courts,  the  law  would  be  invalid,  as  amount- 
ing to  the  taking  of  the  property  of  the  company  without  due 
process  of  law.  .  •  •  The  question  is  presented  in  this  case 
whether  the  legislature  of  a  state  .  •  •  has  also  the  right,  after 
having  fixed  a  maximum  rate  for  the  transportation  of  passen- 
gers, to  still  further  regulate  their  affairs  and  to  discriminate 
and  make  an  exception  in  favor  of  certain  persons,  and  give  to 
them  a  right  of  transportation  for  a  less  sum  than  the  general 
rate  provided  by  law.  .  .  .  The  act  is  not  a  general  law  upon 
the  subject  of  rates,  establishing  maximum  rates  which  the  com- 
pany can  in  no  case  violate.  The  legislature,  having  established 
such  maximum  as  a  general  law,  now  assumes  to  interfere  with 
the  management  of  the  company  while  conducting  its  affairs  pur- 
suant to  and  obeying  the  statute  regulating  rates  and  charges, 
and,  notwithstanding  such  rates,  it  assumes  to  provide  for  a  dis- 
crimination, an  exception  in  favor  of  those  who  may  desire  and 
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are  able  to  purchase  tickets  at  what  might  be  called  wholesale 
rates^ — a  discrimination  which  operates  in  favor  of  the  wholesale 
buyer,  leaving  the  others  subject  to  the  general  rule.  •  •  •  It 
thus  invades  the  general  right  of  a  company  to  conduct  and  man- 
age its  own  affairs,  and  compels  it  to  give  the  use  of  its  property 
for  less  than  the  general  rate  to  those  who  come  within  the  pro- 
visions of  the  statute,  and  to  that  extent  it  would  seem  that  the 
statute  takes  the  property  of  the  company  without  due  process 
of  law.  We  speak  of  the  general  right  of  the  company  to  con- 
duct and  manage  its  own  affairs;  but  at  the  same  time  it  is  to 
be  understood  that  the  company  is  subject  to  the  unquestioned 
jurisdiction  of  the  legislature  in.  the  exercise  of  its  power  to  pro- 
vide for  the  safety,  the  health,  and  the  convenience  of  the  public, 
and  to  prevent  improper  exactions  or  extortionate  charges  from 
being  made  by  the  company.  .  .  •  The  power  of  the  legisla- 
ture to  enact  general  laws  regarding  a  company  and  its  affairs 
does  not  include  the  power  to  compel  it  to  make  an  exception 
in  favor  of  some  particular  class  in  the  community  and  to  carry 
the  members  of  that  class  at  a  less  sum  than  it  has  the  right  to 
charge  for  those  who  are  not  fortunate  enough  to  be  members 
thereof.     This  is  not  reasonable  regulation." 

The  act  was  further  criticized  for  the  reason  that  it  compelled 
the  company  to  carry,  not  only  those  who  might  purchase  the 
mileage  tickets,  but  also  the  length  of  time  during  which  the 
company  should  be  obliged  to  honor  them,  the  forfeiture  of 
the  ticket  under  certain  conditions,  and  the  redemption  of  any  un- 
used* portion  of  it  at  the  expiration  of  two  years.  This  act  ap- 
plied in  a  case  with  regard  to  a  mileage  ticket,  and  iu  regard 
to  the  same  class  of  ticket,  the  decision  above  quoted  was  followed 
and  adopted  in  Beardsley  v.  New  York,  L.  E.  &  W.  R.  Co.  162 
^.  Y.  230,  56  N.  E.  488 ;  State  ex  reL  McCue  v.  Great  North- 
em  R.  Co.  17  K  D.  370,  116  N.  W.  89;  State  v.  Bonneval,  128 
La.  902,  66  So.  569,  Ann.  Cas.  1912C,  837;  Com.  v.  Atlantic 
€oast  Line  R.  Co.  106  Va.  61,  7  L.RA.(KS.)  1086,  117  Am. 
St.  Rep.  983,  66  S.  E.  672,  9  Ann.  Cas.  1124;  Chicago,  R.  L  & 
P.  R.  Co.  V.  Ketchum  (D.  C.)  212  Fed.  986. 

It  was  contended  in  argument  on  behalf  of  the  Public  Service 
Commission,  that  while  not  in  terms  overruled,  the  effect  of  the 
decision  in  the  Lake  Shore  Case,  supra,  had  been  very  much 
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i?eakened,  if  not  entirely  done  away  with,  by  other  and  later 
decisions.  Since-  the  argument  of  this  case,  however,  the  Su- 
preme Court  of  the  United  States  has  rendered  opinions  in  three 
cases,  which  clearly  show  that,  in  the  view  of  that  court  the 
decision  in  the  Lake  Shore  Case  is  still  in  full  force.  The  first 
two  of  the  cases  referred  to  are  Northern  P.  R.  Co.  v.  North 
Dakota,  and  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  North 
Dakota,  236  TJ.  S.  585,  59  L.  ed.  — ,  L.R.A<  — ,  P.U.R.1915C, 
277,  35  Sup.  Ct  Rep.  429.  The  proceedings  in  each  of  these 
cases  were  instituted  by  the  attorney  general  of  the  state,  for  a 
mandatory  injunction  against  the  railroads  to  require  them  to 
put  into  eflFect  an  act  of  the  legislature  of  North  Dakota,  estab- 
lishing a  maximum  coal  rate  in  that  state.  In  the  case  of  the 
Northern  Pacific  Railway  Company  it  was  shown  that  out  of  a 
total  revenue  derived  from  the  carriage  of  coal  of  $58,953.07, 
there  was  a  surplus  income,  over  and  above  expenses,  of  $827.61, 
and  that  in  the  case  of  the  other  road  the  carriage  was  conducted 
at  an  actual  loss.  In  the  course  of  that  opinion  Mr.  Justice 
Hughes  uses  the  following  language:  '^The  general  principles 
to  be  applied  are  not  open  to  controversy.  The  railroad  property 
is  private  property  devoted  to  a  public  use.  As  a  corporation, 
the  owner  is  subject  to  the  obligations  of  its  charter.  As  the 
holder  of  special  franchises,  it  is  subject  to  the  conditions  upon 
which  they  were  granted.  Aside  from  specific  requirements  of 
this  sort,  the  common  carrier  must  discharge  the  obligations 
which  inhere  in  the  nature  of  its  business.  It  must  supply  fa- 
cilities that  are  reasonably  adequate;  it  must  carry  upon  rea- 
sonabla  terms ;  and  it  must  serve  without  unjust  discrimination. 
These  duties  are  properly  called  public  duties,  and  the  state, 
within  the  limits  of  its  jurisdiction,  may  enforce  them.  The 
state  may  prescribe  rules  to  insure  fair  remuneration  and  to 
prevent  extortion,  to  secure  substantial  equality  of  treatment  in 
like  cases,  and  to  promote  safety,  good  order,  and  convenience. 

''But,  broad  as  is  the  power  of  regulation,  the  state  does  not 
enjoy  the  freedom  of  an  owner.  The  fact  that  the  property  is 
devoted  to  a  public  use  on  certain  terms  does  not  justify  the 
requirement  that  it  shall  be  devoted  to  other  public  purposes,  or 
to  the  same  use  on  other  terms,  or  the  imposition  of  restrictions 
that  are  not  reasonably  concerned  with  the  proper  conduct  of 
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the  business  according  to  the  undertaking  which  the  carrier  has 
expressly  or  impliedly  assumed.  If  it  has  held  itself  out  as 
a  carrier  of  passengers  only,  it  cannot  be  compelled  to  carry 
freight.  As  a  carrier  for  hire,  it  cannot  be  required  to  carry 
persons  or  goods  gratuitously.  The  case  would  not  be  altered  by 
the  assertion  that  the  public  interest  demanded  such  carriage. 
The  public  interest  cannot  be  invoked  as  a  justification  for  de- 
mands which  pass  the  limits  of  reasonable  protection  and  seek  to 
impose  upon  the  carrier  and  its  property  burdens  that  are  not 
incident  to  its  engagement.  In  such  a  case,  it  would  be  no 
answer  to  say  that  the  carrier  obtains  from  its  entire  intrastate 
business  a  return  as  to  the  sufficiency  of  which  in  the  aggregate 
it  IB  not  entitled  to  complain.    •    •    . 

'^e  have,  then,  to  apply  these  familiar  principles  to  a  case, 
where  the  state  has  attempted  to  fix  a  rt^te  for  the  transportation 
of  a  commodity  under  which,  taking  the  results  of  the  business 
to  which  the  rate  is  applied,  the  carrier  is  compelled  to  transport 
the  ^mmodity  for  less  than  cost,  or  without  substantial  com- 
pensation in  addition  to  cost.  We  say  this,  for  we  entertain  no 
doubt  that,  in  determining  the  cost  of  the  transportation  of  a 
particular  conmiodity,  all  the  outlays  which  pertain  to  it  must 
be  considered.  We  find  no  basis  for  distinguishing  in  this  re- 
spect between  so-called  ^out-of-pocket  costs,'  or  ^actual'  expenses, 
and  other  outlays  which  are  none  the  less  actually  made  because 
they  are  applicable  to  all  traffic,  instead  of  being  exclusively  in- 
curred in  the  traffic  in  question.  Illustrations  are  found  in  out- 
lays for  maintenance  of  ways  and  structures,  general  expenses, 
and  taxes.  It  is  not  a  sufficient  reason  for  excluding  such,  or 
other,  expenses  to  say  that  they  would  still  have  been  incurred 
had  the  particular  conmoiodity  not  been  transported.  That  com- 
modity has  been  transported ;  the  conmion  carrier  is  under  a  duty 
to  carry,  and  the  expenses  of  its  business  at  a  particular  time 
are  attributable  to  what  it  does  carry.  The  state  cannot  estimate 
the  cost  of  carrying  coal  by  throwing  the  expense  incident  to  the 
maintenance  of  the  roadbed,  and  the  general  expenses,  upon  the 
carriage  of  wheat,  or  the  cost  of  carrying  wheat  by  throwing 
the  burden  of  the  upkeep  of  the  property  upon  coal  and  other  com- 
modities. This,  of  course,  does  not  mean  that  all  commodities 
are  to  be  treated  as  carried  at  the  same  rate  of  expense.     The 
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outlays  that  exclusively  pertain  to  a  given  class  of  traffic  must 
be  assigned  to  that  class,  and  the  other  expenses  must  be  fairly 
apportioned.  It  may  be  difficult  to  make  such  an  apportion- 
ment, but  v^hen  conclusions  are  based  on  cost,  the  entire  cost 
must  be  taken  into  account.  .  .  .  But,  while  local  interests 
serve  as  a  motive  for  enforcing  reaponable  rates,  it  would  be  a 
very  different  matter  to  say  that  the  state  may  compel  the  carrier 
to  maintain  a  rate  upon  a  particular  commodity  that  is  less  than 
reasonable,  or — as  might  equally  well  be  asserted — to  carry 
gratuitously,  in  order  to  build  up  a  local  enterprise.  That  would 
be  to  go  outside  the  carrier's  undertaking,  and  outside  the  field 
of  reasonable  supervision  of  the  conduct  of  its  business,  and 
would  be  equivalent  to  an  appropriation  of  the  property  to  pub- 
lic uses  upon  terms  to  which  the  carrier  had  in  no  way  agreed. 
It  does  not  aid  the  argument  to  urge  that  the  state  may  permit 
the  carrier  to  make  good  its  loss  by  charges  for  other  transporta- 
tion. If  other  rates  are  exorbitant,  they  may  be  reduced.  Cer- 
tainly it  could  not  be  said  that  the  carriers  may  be  required  to 
to  charge  excessive  rates  to  some  in  order  that  others  might  be 
served  at  a  rate  unreasonably  low.    .    .    . 

"But  a  different  question  arises  when  the  state  has  segregated 
a  commodity,  or  a  class  of  traffic,  and  has  attempted  to  compel 
the  carrier  to  transport  it  at  a  loss  or  without  substantial  com- 
pensation, even  though  the  entire  traffic  to  which  the  rate  is 
applied  is  taken  into  account.  On  that  fact  being  satisfactorily 
established,  the  presumption  of  reasonableness  is  rebutted.    .    .    . 

"In  Interstate  Commerce  Commission  v.  Union  P.  R.  Co.  222 

U.  S.  541,  549,  56  L.  ed.  308,  312,  32  Sup.  Ct.  Rep.  108,  in 

speaking  of  the  carriers'  concession  that  they  were  tmable  to 

determine  the  cost  of  the  particular  traffic  in  question,  and  that 

a  former  rate  had  not  been  'less  than  cost,'  the  court  said: 

' .    .    .    Whether  the  carrier  earned  dividends  or  not  sheds  little 

light  on  the  question  as  to  whether  the  rate  on  a  particular  article 

is  reasonable.     For,  if  the  carrier's  total  income  enables  it  to 

declare  a  dividend,  that  would  not  justify  an  order  requiring  it 

to  haul  one  class  of  goods  for  nothing,  or  for  less  than  a  reasonable 

rate.     On  the  other  hand,  if  the  carrier  earned  no  dividend,  it 

would  not  have  warranted  an  order  fixing  an  unreasonably  high 

rate  on  such  articles.'    •    •    • 
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"To  repeat  and  conclude:  It  is  presumed — ^but  the  presump- 
tion is  a  rebuttable  one — ^that  the  rates  which  the  state  fixes  for 
intrastate  traffic  are  reasonable  and  just.  When  the  question  is 
as  to  the  profitableness  of  the  intrastate  business  as  a  whole  under 
a  general  scheme  of  rates,  the  carrier  must  satisfactorily  prove 
the  fair  value  of  the  property  employed  in  its  intrastate  business 
and  show  that  it  has  been  denied  a  fair  return  upon  that  value. 
With  respect  to  particular  rates,  it  is  recognized  that  there  is  a 
wide  field  of  legislative  discretion,  permitting  variety  and  classi- 
fication, and  hence  the  mere  details  of  what  appears  to  be  a  rea- 
sonable scheme  of  rates,  or  a  tariff  or  schedule  affording  sub- 
stantial compensation,  are  not  subject  to  judicial  review.  But 
this  legislative  power  cannot  be  regarded  as  being  without  limit. 
The  constitutional  guaranty  protects  the  carrier  from  arbitrary 
action  and  from  the  appropriation  of  its  property  to  public  pur- 
poses, outside  the  undertaking  assumed;  and  where  it  is  estab- 
lished that  a  commodity,  or  a  class  of  traffic,  has  been  segregated 
and  a  rate  imposed  which  would  compel  the  carrier  to  transport 
it  for  less  than  the  proper  cost  of  transportation,  or  virtually  at 
cost,  and  thus  the  carrier  would  be  denied  a  reasonable  reward 
for  its  service  after  taking  into  account  the  entire  traffic  to  which 
the  rate  applies,  it  must  be  concluded  that  the  state  has  exceeded 
its  authority." 

The  third  case  of  those  recently  decided  by  the  Supreme  Court 
was  the  case  of  the  Norfolk  &  W.  K.  Co.  v.  Conley,  236  U.  S. 
605,  59  L.  ed.  — ,  P.U.K.1915C,  293,  35  Sup.  Ct.  Kep.  437, 
in  which  the  court  had  under  consideration  an  act  of  the  legis- 
lature of  West  Virginia  establishing  a  maximum  rate  for  pas- 
sengers on  railroads  at  2  cents  a  mile,  and  in  that  case,  after 
reference  to  the  two  cases  last  cited,  the  court  says: 

"The  fundamental  question  presented  is  whether  the  validity 
of  the  passenger  rate  can  be  determined  by  its  effect  upon  the 
passenger  business  of  the  company,  separately  considered.  •  .  . 
It  is  not  necessary  that  there  should  be  uniform  rates  or  the 
same  percentage  of  profit  on  every  sort  of  business,  and  that  there 
is  abundant  room  for  reasonable  classification  and  the  adaptation 
of  rates  to  various  groups  of  services.  It  was  further  held  that, 
despite  this  range  of  permissible  action,  the  state  has  no  arbitrary 
power  over  rates,  that  the  devotion  of  the  property  of  the  carrier 
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to  public  use  is  qualified  by  the  oondition  of  the  carrier's  under- 
taking that  its  services  are  to  be  performed  for  reasonable  reward^ 
and  that  the  state  may  not  select  a  commodity,  or  class  of  traffic, 
and,  instead  of  fixing  what  may  be  deemed  to  be  reasonable  com- 
pensation for  its  carriage,  compel  the  carrier  to  transport  it 
either  at  less  than  cost  or  for  a  compensation  that  is  merely  nomi- 
nal 

"These  considerations  are  controlling  here.  The  passenger 
traffic  is  one  of  the  main  departments  of  the  company's  business ; 
it  has  its  separate  equipment,  its  separate  organization  and  man- 
agement, and  of  necessity  its  own  rates.  In  making  a  reasonable 
adjustment  of  the  carrier's  charges,  the  state  is  under  no  obliga- 
tion to  secure  the  same  rate  of  return  from  each  of  the  two  prin- 
cipal departments  of  business,  passenger  and  freight;  but  the 
state  may  not  select  either  of  these  departments  for  arbitrary  con- 
troL  Thus  it  would  not  be  contended  that  the  state  might  re- 
quire passengers  to  be  carried  for  nothing,  or  that  it  could  justify 
such  action  by  placing  upon  the  shippers  of  goods  the  burden  of 
excessive  charges  in  order  to  supply  an  adequate  return  for  the 
carrier's  entire  service.  And,  on  the  same  principle,  it  would 
also  appear  to  be  outside  the  field  of  reasonable  adjustment  that 
the  state  should  demand  the  carriage  of  passengers  at  a  rate  so 
low  that  it  would  not  defray  the  cost  of  their  transportation, 
when  the  entire  traffic  imder  the  rate  was  considered,  or  would 
provide  only  a  nominal  reward  in  addition  to  cost," 

Prom  these  citations  it  will  be  apparent  that  the  limitations 
placed  upon  legislative  action  do  not  go  to  the  extent  of  saying 
that  the  establishment  by  state  authority  of  a  maximum  single 
rate  exhausts  the  power  of  state  regulation,  or  that  there  may 
not  be  diflFerent  rates  for  different  characters  of  service.  In  the 
interest  of  the  public  there  subsists  and  must  subsist  in  the  state 
the  power  to  control  and  prevent  exorbitant  or  extortionate 
charges  for  services  performed,  while  at  the  same  time  that  regu- 
lation must  be  reasonable  in  its  character  and  so  framed  as 
under  ordinary  or  normal  conditions  to  bring  about  a  proper 
return  to  the  railroad  for  the  service  performed  independent  of 
the  return  to  the  railroad  from  other  and  a  different  character 
of  service. 

The  contention  was  made  upon  the  part  of  the  Public  Service 
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Commission  that,  in  determining  the  reasonableness  of  the 
charge,  the  entire  net  revenue  of  a  railroad  must  be  looked  to, 
from  whatever  source  derived,  whether  passenger,  freight,  ex- 
press, or  investments  held  by  the  company,  and  there  are  un- 
doubtedly cases  which  tend  to  support  that  view,  among  which 
may  be  named  Missouri  P.  R  Ca  v.  Smith,  60  Ark.  221,  6 
Inters.  Com.  Kep.  348,  29  S.  W.  752;  Pensacola  &  A.  R  Co.  v. 
State,  25  Fla.  310,  3  L.K.A-  661,  2  Inters  Com.  Kep.  522,  5  So. 
833 ;  People  ex  rel.  Cantrell  v.  St.  Louis  A.  &  T.  H.  E.  Co.  176 
111.  512,  35  L.E.A.  656,  52  N.  E.  292.  These  cases,  however,  are 
not  in  accord  with  the  general  trend  of  decision.  In  Louisville 
&  N.  R  Co.  V.  Kailroad  Commission  (D.C.)  208  Fed.  35,  certain 
passenger  rates  were  complained  of,  and  the  evidence  tended  to 
show  that  the  operation  of  the  road  as  a  whole  was  improfitable, 
mainly  because  it  was  transporting  iron  and  coal  at  or  below 
cost,  and  it  was  there  held  that  the  intrastate  passenger  rate  could 
not  be  attacked  because  the  entire  business  of  the  road  did  not 
yield  a  fair  return.  In  the  Railroad  Comrs.  v.  Illinois  C.  R  Co.  20 
Inters.  Com.  Rep.  181,  the  question  arose  with  regard  to  certain 
tolls  of  the  Dunleith  &  Dubusque  Bridge  Company,  of  25  cents 
per  passenger,  for  local  traffic,  when  the  same  charge  was  not  made 
on  through  tickets,  and  it  was  there  said  that  the  fact  that  the 
net  earnings  of  the  carrier  may  be  large  does  not  of  itself  justify 
us  in  fixing  a  rate  at  less  than  is  reasonable  for  the  service,  all 
other  things  being  considered.  In  the  Commutation  Rate  Case, 
21  Inters.  Com.  Rep.  428,  the  Interstate  Commerce  Commission 
bad  under  consideration  the  conmiutation  rates  of  eight  railroad 
companies,  running  into  New  York,  most  of  them  from  points 
in  New  Jersey.  In  the  opinion  which  was  filed,  Commissioner 
Harlan  said:  "In  our  judgment  the  carriage  of  a  commuter 
differs  in  many  respects  from  other  passenger  traffic  and  is  an 
independent,  and  a  special  service." 

'  He  reviews  at  length  the  history  of  commutation  transpor- 
tation, and  shows  wherein  it  differs  from  transportation  by  mile- 
age tickets  or  other  forms  of  carriage,  and  there  holds  that  for 
commutation  service  the  carrier  is  entitled  to  receive  a  reason- 
able compensation,  and  no  more.  In  that  case  he  found  that  the 
commutation  rates  charged  by  the  New  Jersey  Central  were  fair 

and  reasonable,  while  those  charged  by  the  Pennsylvania  were 
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notj  and  accordingly  required  a  reduction  in  the  commutation 
rates  of  the  latter  road ;  but  in  so  doing  no  account  was  taken  of 
the  passenger  returns  from  the  entire  Pennsylvania  system,  nor 
of  the  net  revenue  derived  from  the  combined  receipts  of 
freight,  passenger,  and  express  business.  So  in  the  Minnesota 
Rate  Cases  (Simpson  v.  Shepard),  230  U.  S.  352,  57  L.  ed- 
1511,  33  Sup.  Ct.  Rep.  729,  48  L.R.A.(N.S.)  1151,  it  was  held 
that  where  a  carrier  does  both  interstate  and  intrastate  business, 
in  order  to  determine  whether  a  scheme  of  maximum  intrastate 
rates  afforded  a  fair  return  for  the  value  of  the  property  em- 
ployed in  intrastate  business,  the  rates  prescribed  must  be  con- 
sidered separately,  and  that  the  profits  and  losses  on  interstate 
business  cannot  be  offset  And  the  same  principles  underlay  the 
decision  in  the  Interstate  Commerce  Commission  v.  Union  P.  R. 
Co.  222  U.  S.  541,  56  L.  ed.  308,  32  Sup.  Ct  Rep.  108,  and  the 
Interstate  Commerce  Commission  v.  Louisville  &  N.  R.  Co.  227 
U.  S.  88,  57  L.  ed.  431,  33  Sup.  Ct.  Rep.  185.  The  same 
question  was  before  this  court  in  the  case  of  the  Public  Service 
Commission  v.  Northern  C.  R.  Co.  122  Md.  355,  on  page  390, 
90'Atl.  105,  on  page  118.  Judge  Thomas,  speaking  for  this 
court,  said:  "We  cannot  adopt  the  view  that  common  carriers 
may  be  required  to  perform  services  at  rates  less  than  the 
actual  costs  of  such  services,  for  that  would  amount  to  confis- 
cation, and  would  ultimately  defeat  the  very  ends  they  are  de- 
signed to  accomplish,  namely,  to  subserve  the  public  good  and 
public  convenience." 

One  of  the  grounds  upon  whidi  the  court  was  asked  to  enjoin 
the  enforcement  of  the  order  of  the  Public  Service  Commission 
was  that  it  was  discriminatory.  But  it  is  not  all  discriminations 
which  are  condenmed  by  the  law.  As  illustrating  the  distinction, 
it  is  sufficient  to  cite  the  case  of  State  ex  reL  Bump  v.  Omaha 
&  C.  B.  R.  &  Bridge  Co.  113  Iowa,  30,  52  L.RA-  316,  86  Am. 
St.  Rep.  357,  84  N.  W.  983,  in  which  an  ordinance  of  the  city 
of  Council  Bluffs  was  held  void  for  this  reason,  and  the  case  of 
the  Interstate  Commerce  Commission  v.  Baltimore  &  O.  R.  Co. 
145  U.  S.  263,  36  L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup. 
Ct.  Rep.  844,  commonly  known  as  the  Party-Rate  Case,  in 
which  a  not  dissimilar  discrimination  to  that  now  presented  was 
involved,  and  yet  was  held  to  be  a  valid  act 

P.U.R.19J6D. 


Digitized  by  VjOOQIC 


PENNSYLVANIA  R.  CO.  v.  TOWERS. 


411 


When  we  turn  to  the  testimony  offered  before  the  Public 
Service  Commission  to  determine  the  reasonableness  or  unreason- 
ableness of  the  rates  as  fixed  by  the  order  of  the  Commission, 
we  encounter  serious  diiBculties.  It  is  conceded  that  the  increase 
in  the  straight-fare  ticket  will  produce  an  increase  of  revenue  to 
the  railway,  but  of  what  amount  or  how  far  it  may  operate  to 
diminish  the  present  passenger  operating  ratio  there  is  no  means 
of  determining.  As  the  accounts  of  the  railway  company  have 
been  kept,  there  has  been  an  attempt  to  apportion  the  receipts  and 
expenditures  as  between  freight  and  passenger  business,  both  over 
the  entire  Northern  Central  System,  and  also  over  the  Baltimore 
Division.  But  that  is  as  far,  apparently,  as  the  effort  at  appor- 
tionment has  gone.  In  this,  65  per  cent  of  the  expenditures 
have  been  apparently  readily  apportioned  as  between  the  freight 
and  passenger  business,  while  the  remaining  35  per  cent  have 
been  allocated  arbitarily.  In  this  is  included  much  in  the  way 
of  expense  which  pertains  to  both  of  *these  classes  of  business, 
^9uch  as  maintenance  of  way,  bridges,  and  the  like,  but  taking  the 
apportionment  as  made  to  have  been  measurably  fair,  there  is 
this  further  difficulty  remaining.  No  attempt  has  been  made  to 
subdivide  the  receipts  upon  the  passenger  business  of  the  Balti- 
more Division,  as  between  the  portion  which  lies  within  the  state 
of  Maryland  and  the  territory  beween  Parkton  and  Harrisburg, 
fltill  less  to  furnish  anything  like  exact  figures  of  the  relative 
receipts  and  expenses  arising  from  commutation  business.  Nu- 
merous and  elaborate  tabulations  were  offered  on  behalf  of  the 
eompany,  tending  to  show  that  the  passenger  business  of  the 
Baltimore  Division  had  been  operated  at  an  actual  loss  for  a 
number  of  years.  Without  going  into  these  in  detail  the  sub- 
ioined  extract  from  plaintiff ^s  exhibit  No.  5  will  show  the  claim 
of  the  railway  in  this  regard : 


1908  

1909 

1910 

1911  

1912  

1913  

P.U.R.1915D 


Revenues. 


$  931,858 
1,012,340 
1,089,574 
1,096,251 
1,160,982 
1,265,595 


Passenger 

Expenses. 

(Inc.  Taxes) 


$  985,001 
1,045,904 
1,319,213 
1,363,141 
1,244,285 
1,387,306 


Ratio  of  Expenses 

to  Revenues. 

Passenger. 


105.70 
103.32 
121.08 
124.35 
107.18 
109.62 
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But  in  this  connection  it  must  be  borne  in  mind  that  the 
figures  in  the  expense  column  and  in  the  column  of  ratio  of  ex- 
penses to  revenue  might  be  materially  modified  by  a  slightly 
different  apportionment  of  the  36  per  cent,  which,  as  already 
stated,  was  necessarily  arbitrarily  allocated,  and  might  be  still 
further  modified  if  we  had  absolute  figures  in  regard  to  that 
portion  of  the  passenger  business  of  the  Baltimore  Division 
conducted  over  the  part  of  that  division  lying  between  Baltimore 
and  Parkton. 

Prom  what  has  already  been  said  the  rates  charged  to  the  gen- 
eral public  must  be  reasonable  not,  however,  to  the  point  of  be- 
ing confiscatory.  But  ^'the  point  of  injustice  is  reached  long 
before  that  of  confiscation,  and  to  make  the  word  ^confiscatory* 
really  appropriate  it  must  be  read,  not  in  the  sense  of  producing 
actual  confiscation,  but  of  having  an  inevitable  tendency  thereto." 
Pennsylvania  K.  Co.  v.  Philadelphia  County,  220  Pa.  100,  IS 
L.E.A.(KS.)  108,  68  ^tL  676.  "Public  service  corporations. 
.  .  .  are  entitled  to  look  for  a  rate  of  return,  if  their  prop- 
erty will  earn  it,  not  less  than  the  legal  rate  of  interest,  and  a 
system  of  charges  that  yields  no  more  income  than  is  fairly 
requisite  to  maintain  the  plant,  pay  fixed  charges  and  operating 
expenses,  provide  a  suitable  sinking  fund  for  the  payment  of 
debts,  and  pay  a  fair  profit  to  the  owners  of  the  property  cannot 
be  said  to  be  imreasonable.  .  .  • .  While  the  public  has  cer- 
tain rights  which,  in  case  of  conflict,  must  prevail,  yet  it  must 
not  be  forgottei^  that  even  so-called  public  service  corporations 
are  private  property  organized  and  conducted  for  private  cor- 
porate profit.  And  unless  necessary  for  the  fulfilment  of  their 
corporate  duties  they  should  not  be  required  to  do  any  part  of 
their  business  in  an  unbusinesslike  way  with  a  resulting  loss. 
If  part  is  unprofitable,  it  is  neither  good  business  nor  justice  to- 
make  it  more  so  because  the  loss  can  be  offset  by  profit  on  the 
rest."     Ibid. 

This  plainly  follows  for  the  reason  stated  in  Boston  &  M. 
E.  Co.  V.  State,  —  K  H.  — ,  P.  U.  K.  1916C,  25,  93  Atl.  306, 
where  it  is  said:  "Although  the  plaintiffs  are  common  carriers 
engaged  in  a  public  service,  they  are  entitled  to  compensation 
for  service  performed.  Authority  for  requiring  them  to  render 
service  for  less  than  fair  compensation,  if  it  exists,  must  be^ 
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found  in  some  preceding  stipulation  of  the  parties.  It  must  be 
rested  in  contract,  not  upon  the  police  power  of  he  state." 

Though  less  explicit,  to  the  same  effect  will  be  found  the 
decision  in  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U.  S.  649, 
39  L.  ed.  667,  16  Sup.  Ot.  Rep.  484. 

The  general  principles  applicable  to  a  case  of  this  character 
have  already  been  stated,  and  the  conclusion  to  be  drawn  from 
the  evidence  as  to  what  is  and  what  is  not  proved  with  regard  to 
the  confiscatory  effect  of  the  tariffs  as  embodied  in  the  order  of 
the  Public  Service  Commission.  The  next  step  is  as  to  the  force 
and  effect  which  should  be  given  to  the  fiindings  of  the  Com- 
mission, as  contained  in  the  order  of  December  21,  1914. 
Analogy  is  sought  to  be  drawn  from  the  provision  in  the  Inter- 
state Commerce  act,  which  provides  that  the  findings  of  that  Com- 
mission are  prima  facie  correct,  and  this  has  been  recognized  in 
a  number  of  cases.  Cincinnati,  H.  &  D.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  142,  61  L.  ed.  995,  27  Sup. 
Ct.  Rep.  648;  Illinois  C.  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 206  U.  S.  441,  61  L.  ed.  1128,  27  Sup.  Ct.  Rep.  700. 

While  this  provision  of  the  Interstate  Commerce  act  has  no 
exact  counterpart  in  the  Public  Service  Commission  act  of  this 
state,  the  function  of  the  courts,  when  called  on  to  review  an 
order  of  the  Public  Service  Commission,  was  clearly  and  aptly 
stated  by  Judge  Thomas,  in  Public  Service  Commission  v.  North- 
em  O.  R  Co.  122  Md.  388,  90  Atl.  118,  where  he  said: 

'TJpon  an  application  to  the  court  for  an  injunction  restrain- 
ing the  execution  of  an  order  of  the  Commission,  the  court  has  no 
authority  to  determine  what  would  be  a  reasonable  rate  for  the 
service  required,  or  to  establish  rates,  but  its  power  is  limited  to 
the  determination  of  the  question  whether  the  rates  fixed  by  the 
Commission  are  unreasonable  or  unlawful,  and  until  it  is  made 
to  appear  by  clear  and  satisfactory  evidence  that  the  action  of 
the  Commission  is  unreasonable  or  unlawful,  the  court  is  with- 
out power  to  impose  any  restrictions  upon  the  execution  of  the 
Commission's  order."  And  the  same  view  has  been  adopted  in 
Wisconsin  in  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Rail- 
road Commission,  136  Wis.  146,  17  L.R.A.(N.S.)  821,  116  N. 
W.  905,  and  it  is  there  stated  that  the  function  of  the  court  "is 
not  to  determine  whether  the  rate  or  service  fixed  by  it  is  just 
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and  reasonable,  but  to  determine  whether  the  order  is  unreason- 
able or  unlawfuL  If  the  order  is  found  by  the  court  to  be  such. 
that  reasonable  men  might  well  differ  as  to  its  correctness,  it 
cannot  be  said  to  be  unreasonable." 

The  whole  duty,  power,  and  function  of  the  court  in  such 
cases  was  well  summed  up  by  Chief  Justice  White  in  Interstate 
Commerce  Commission  v.  Illinois  C.  R.  Co.  215  U.  S.  470,  54 
L.  ed.  287,  30  Sup.  Ct.  Eep.  160,  when  he  said:  "Beyond  con- 
troversy, in  determining  whether  an  order  of  the  Commission 
shall  be  suspended  or  set  aside,  we  must  consider:  (a).  All 
relevant  questions  of  constitutional  power  or  right ;  (b)  all  per- 
tinent questions  as  to  whether  the  administrative  order  is  with- 
in the  scope  of  the  delegated  authority  under  which  it  purports 
to  have  been  made;  and  (c)  a  proposition  which  we  state  inde- 
pendently, although  in  its  essence  it  may  be  contained  in  the  pre- 
vious one,  viz.,  whether,  even  although  the  order  be  in  form  with- 
in the  delegated  power,  nevertheless  it  must  be  treated  as  not 
embraced  therein,  because  the  exertion  of  authority  which  is  ques- 
tioned has  been  manifested  in  such  an  unreasonable  manner  as 
to  cause  it,  in  truth,  to  be  within  the  elementary  rule  that  the 
substance,  and  not  the  shadow,  determines  the  validity  of  the 
exercise  of  the  power.  .  •  .  Plain  as  it  is  that  the  powers 
just  stated  are  of  the  essence  of  judicial  authority,  and  which, 
therefore,  may  not  be  curtailed,  and  whose  discharge  may  not  be 
by  us  in  a  proper  case  avoided,  it  is  equally  plain  that  such  per- 
ennial powers  lend  no  support  whatever  to  the  proposition  that 
we  may,  under  the  guise  of  exerting  judicial  power,  usurp  merely 
administrative  functions  by  setting  aside  a  lawful  administra- 
tive order  upon  our  conception  as  to  whether  the  administrative 
power  has  been  wisely  exercised." 

As  already  pointed  out,  the  increase  in  the  passenger  tariff, 
including  straight  fares  and  the  return  from  commutation  and 
mileage  tickets,  is  an  uncertain  quantity.  It  is  perfectly  evi- 
dent that  in  the  estimation  of  the  railroad  accounting  officials 
an  increase  of  revenue  was  expected  to  be  derived  under  the  tariff 
as  proposed  by  them  on  November  25th,  and  if  this  estimate  is 
correct,  it  necessarily  follows  that  the  revenue  to  be  derived  un- 
der the  tariffs  established  by  the  order  of  the  Public  Service  Com- 
mission of  December  21st  must  also  bring  an  increase  in  revenue 
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over  that  previously  received.  With  the  increase  in  straight  fares 
the  Public  Service  Commission  has  not  attempted  to  deal,  yet 
some  portion  of  this,  when  received,  is  properly  to  be  apportioned 
to  the  receipts  of  the  Baltimore  Division,  and  the  effect  will 
necessarily  be  to  produce  and  increase  in  revenue  derived  from 
passenger  traflBic  beyond  that  received  for  the  last  five  years,  other 
conditions  remaining  normal.  The  same  is  true  with  regard  to 
commutation  rates.  It  may  turn  out  as  the  result  of  the  revision 
of  these  tariffs  that  there  will  be  more  monthly  tickets  sold  and 
fewer  of  the  100-trip  tickets,  but  all  of  this  is  to  a  very  consider- 
able degree  a  matter  of  conjecture  merely.  The  true  test  of  the 
effect  upon  the  revenue  of  the  changes  made  must,  and  can  only, 
be  the  test  of  time  and  practical  experience.  The  bill  in  the 
present  case  was  filed  almost  immediately  upon  the  passage  of 
the  order  by  the  Public  Service  Commission,  and  we  are  of 
opinion  that  before  that  order  is  disturbed  by  the  court  it  should 
be  given  the  test  of  a  practical  trial.  The  most  that  the  evidence 
gives  us  is  the  opinion  of  certain  railway  experts,  and  yet  their 
evidence  shows  that  they  are  far  from  having  such  complete  data 
as  to  enable  them  to  give  anything  more  than  an  opinion.  As 
was  said  by  Woods,  Justice,  in  Tilley  v.  Savannah,  F.  &  W.  R. 
Co.  (C.  C.)  4  Woods,  427,  5  Fed.  641,  662,  in  a  case  where  the 
evidence  had  been  conflicting  or  uncertain  as  to  the  probable  re- 
munerative effect  of  a  new  tariff:  "Which  view  is  the  correct 
one  it  is  impossible  to  decide.  •  .  •  There  is,  however,  a  con- 
clusive way,"  and  one  only,  in  which  "this  controversy  can  be 
settled,  and  that  is  by  experiment.  A  reduction  of  railroad 
charges  is  not  always  followed  by  a  reduction  of  either  gross  or 
net  income.  It  can  soon  be  settled  which  is  right — the  railroad 
company's  officers  or  the  Railroad  Commission — in  their  view  of 
the  effect  of  the  Commission's  tariff  of  rates,  by  allowing  the 
tariff  to  go  into  operation." 

This  view  was  cited  with  approval  and  adopted  in  the  case  of 
Chicago,  B.  &  Q.  R.  Co.  v.  Dey  (C.  C.)  38  Fed.  656,  and  again 
by  the  supreme  court  of  Florida  in  Pensacola  &  A.  R.  Co.  v. 
State,  25  Fla.  310,  3  L.R.A.  661,  2  Inters.  Com.  Rep.  522,  5 
So.  833.  Again  in  the  case  of  Knoxville  v.  Knoxville  Water  Co. 
212  IT.  S.  1,  58  L.  ed.  371,  29  Sup.  Ct.  Rep.  148,  Mr.  Justice 
Moody  concludes  the  opinion  as  follows:    "The  courts,  in  clear 
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cases^  ought  not  to  hesitate  to  arrest  the  operation  of  a  confisca- 
tory law,  but  they  ought  to  refrain  from  interfering  in  cases  of 
any  other  kind.  ...  If  hereafter  it  shall  appear,  under  the 
actual  operation  of  this  ordinance  [an  ordinance  fixing  maximum 
water  rates  for  the  city  of  Knoxville],  that  the  returns  allowed 
by  it  operate  as  a  confiscation  of  property,  nothing  in  this  judg- 
ment will  prevent  another  application  to  the  courts,  .  .  . 
but  as  the  case  now  stands  there  is  no  such  certainty  that  the 
rates  prescribed  will  necessarily  have  the  effect  of  denying  to 
the  company  such  a  return  as  would  avoid  confiscation." 

And  in  the  case  of  Willcox  v.  Consolidated  Gas  Co.  212  IT. 
S.  19,*53  L.  ed.  382,  48  L.K.A.(KS.)  1134,  29  Sup.  Ot.  Rep. 
192,  15  Ann.  Cas.  1034,  Mr.  Justice  Peckham  uses  this  lan- 
guage: ''Where  the  rate  complained  of  shows  in  any  event  a 
very  narrow  line  of  division  between  possible  confiiscation  and 
proper  regulation,  •  •  .  a  court  of  equity  ought  not  to  inter- 
fere by  injunction  before  a  fair  trial  has  been  made  of  continu- 
ing the  business  under  that  rate,  and  thus  eliminating,  as  far  as 
is  possible,  the  doubt  arising  from  opinions  as  opposed  to  facts." 

In  the  case  in  which  this  opinion  was  rendered,  just  as  in  the 
case  now  under  consideration,  the  court  was  asked  to  intervene 
before  there  had  been  any  actual  experience  of  the  practical  re- 
sult of  the  rates  established.  So  in  the  present  case,  the  test 
of  experience  will  soon  make  it  clear  whether  the  rate  imposed 
by  the  order  of  the  Public  Service  Commission  can,  in  any  prop- 
er sense,  be  termed  "confiscatory^^  or  compensatory;  if  the  lat- 
ter, no  injunction  ought  to  issue,  while  if  not  compensatory,  be- 
yond any  doubt  an  injunction  should  be  granted. 

It  was  suggested  in  the  argument  that  the  effect  of  putting 
into  operation  the  tariff  established  by  the  Commission  would 
be  to  require  a  lowering  of  interstate  tariffs  as  well ;  but  this  by 
no  means  follows,  because  the  two  services  are  radically  different, 
and  the  one  is  by  no  means  a  conclusive  measure  for  the  other, 
and  among  the  points  decided  by  the  Minnesota  Kate  Cases 
(Simpson  v.  Shepard),  230  U.  S.  352,  57  L.  ed.  1511,  48  L.RA, 
(KS.)  1151,  33  Sup.  Ct.  Eep.  729,  were  the  following:  First, 
that  Congress  has  not,  by  the  creation  of  the  Interstate  Commerce 
Commission,  sought  to  establish  a  unified  control  over  interstate 
and  intrastate  rates;  second,  that  the  fixing  of  reasonable  rates 
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for  intrastate  transportation  was  left  with  the  states,  and  the 
agencies  created  by  the  states  to  deal  with;  and,  third,  that  the 
interblending  of  operations  in  the  conduct  of  interstate  and  local 
business  and  the  exigencies  that  are  said  to  arise  with  respect  to 
the  maintenance  of  interstate  rates  by  reason  of  their  relation 
to  intrastate  rates  are  consideration  for  the  practical  judgment 
of  Congress.  And  in  connection  with  this  last  point,  it  is  to  be 
observed  that  up  to  the  present  time  Congress  has  not  undertaken 
or  seen  fit  to  attempt  to  regulate  or  interfere  with  the  establish- 
ment, maintenance,  or  exercise  of  supervision  over  intrastate 
rates. 

It  was  perhaps  unfortunate  that  the  Public  Service  Commis- 
sion in  its  order  used  the  following  language:  "That  its  said 
order  of  December  21,  1914,  shall  continue  in  force  for  a  period 
of  ten  years  imless  earlier  modified  or  abrogated  by  the  said 
Commission/' 

It  certainly  will  not  require  ten  years*  time  of  practical  ex- 
perience, under  the  tariff  adopted  by  the  Commission,  to  dem- 
onstrate whether  the  rates  fixed  are  confiscatory  or  compensa- 
tory. And  while  it  is  true  that  the  order  expressly  reserves  the 
right  to  modify  or  abrogate  the  order  of  December  21st,  prior 
to  the  expiration  of  ten  years,  it  would  have  been  far  better  to 
have  avoided  even  the  impression  of  determining  in  advance  the 
effect  of  a  new  scheme  of  rates  for  a  definite  period  of  time. 
Therefore,  in  affirming  the  decree  of  the  circuit  court,  it  will  be 
with  a  reservation  of  the  right  to  the  railroad  company  after  the 
lapse  of  a  reasonable  time  to  apply  to  the  Commission  for  a  re- 
scission or  modification  of  its  order,  if  experience  shall  demon- 
strate that  the  revenue  derived  under  the  tariff  as  established  by 
the  Commission  is  not  properly  compensatoiy  for  the  service  per- 
formed. 

Decree  affirmed,  with  costs. 
P.U.R.1916D.  87 
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MISSISSIPPI  SITPKEBCE  COURT. 

McINNIS  et  al. 

V, 

NEW  OELEANS  &  NORTH  EASTERN  RAILROAD  COMPANY. 

[No.  16,687.] 

(—  Miss.  — ,  L.R.A.  — ,  68  So.  481.) 

Constitutional   law  ^  Due   process  ~-' Requiring   construction   of   side 
tracR  uHthout  compensation. 

The  Mississippi  statute  (Laws  of  1008,  chap.  88)  which,  in 
effect,  gives  the  Railroad  Commission  the  power  to  require  railroad 
companies  to  construct,  without  compensation,  spur  tracks  connecting 
their  main  line  with  manufacturing  and  other  industrial  plants,  if  such 
tracks  can  be  constructed  without  causing  hazard  to  the  property  and 
trains  of  the  railroad  company,  contravenes  the  Constitution  of  the 
United  States,  since  under  it  the  Commission  may  take  the  property  of 
railroads  without  due  compensation,  and  the  fact  that  the  Commission 
might  consider  each  application  for  side  tracks  upon  its  merits  does 
not  render  the  statute  valid. 

(May  31,  1915.) 

Action  by  the  plaintiffs  against  the  New  Orleans  &  North 
Eastern  Railroad  Company  to  recover  the  amount  of  money  ex- 
pended by  them  in  constructing  a  spur  track  which  the  railroad 
had  been  ordered  by  the  Railroad  Commission  to  construct.  The 
order  of  the  Commission  was  made  under  the  power  supposed  to 
have  been  conferred  by  chapter  88  of  the  Laws  of  1908,  whicli 
chapter  is  set  out  in  the  appended  note.  From  a  judgment  of  the 
Circuit  Court  for  the  defendant  the  plaintiflFs  appealed ;  affirmed. 

Appearances :  Currie  &  Currie  for  the  appellants ;  R.  H.  and 
J.  H.  Thompson  for  appellee. 

Cook,  J.,  delivered  the  opinion  of  the  court : 

The  averments  of  the  declaration  in  this  case,  taken  most  favor- 
ably for  plaintiflFs,  make  this  case:  PlaintiflFs  were  the  owners 
of  and  operated  a  gravel  pit  somewhere  near  the  main  line  of 
the  New  Orleans  &  North  Eastern  R.  R.  Company  in  Forrest 
county.  Being  unable  to  induce  the  company  to  build  a  spur 
track  to  this  pit,  plaintiflFs  sought  the  aid  of  the  Railroad  Com- 
mission. After  hearing  plaintiflF's  complaint  the  Railroad  Com- 
mission made  the  following  order,  viz. : 

P.U.R.1915D. 
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The  Southern  Cement  Building  Material  Company  v.  The  New 
Orleans  and  North  Eastern  Eailroad  Company. 

On  this,  a  day  of  the  regular  July  term  of  the  Railroad  Com- 
mission court,  came  on  to  be  heard  the  application  of  the  Southern 
Cement  Building  Material  Company,  a  partnership  composed  of 
A.  K.  Mclnnis  and  P.  Beehgard,  against  the  New  Orleans  & 
North  Eastern  R.  R,  Co.,  a  corporation  engaged  in  the  business 
of  common  carrier;  the  plaintiffs  and  defendants,  being  called, 
appeared  in  open  court  and  announced  ready  for  trial,  whereupon 
the  application  was  read  by  the  secretary  of  said  Commission, 
and  the  testimony  of  both  the  plaintiffs  and  the  defendant  was 
introduced  and  the  arguments  of  counsel  made ;  and,  it  appearing 
to  the  Commission,  after  hearing  all  the  testimony  in  the  case  and 
being  advised  in  the  premises,  that  as  a  matter  of  fact  the  appli- 
cants are  entitled  to  the  relief  prayed  for  in  their  petition ;  that 
the  applicants  are  a  sand  and  gravel  mining  manufacturing  plant ; 
that  a  practical  and  feasible  route  can  be  found  along  which  to 
extend  a  spur  track  as  prayed  for  by  the  applicants,  connecting 
their  plant  with  the  main  line  of  the  defendant  company ;  and, 
it  further  appearing  that  the  construction  of  such  a  spur  track  is 
necessary  to  the  successful  operation  of  their  said  plant  by  the 
applicants,  and  that  the  construction  and  operation  of  the  same 
would  be  beneficial  to  the  defendant  company  as  well  as  to  the 
applicants ;  and  it  further  appearing  to  the  said  Commission  that 
the  applicants  are  entitled  to  the  extension  of  said  spur  track  as 
a  matter  of  law — it  is  accordingly  ordered  and  adjudged  by  said 
Commission  that  the  defendant,  the  New  Orleans  &  North  East- 
em  R.  R,  Co.,  a  corporation,  be  and  it  is  hereby  ordered  to  pro- 
ceed forthwith  and  without  unnecessary  delay  to  construct  the 
said  spur  track  so  as  to  connect  the  plant  of  the  applicants  with 
the  main  line  of  said  company,  under  and  pursuant  to  the  terms, 
provisions,  and  conditions  contained  in  chapter  88  of  the  acts 
of  the  legislature  of  the  state  of  Mississippi,  enacted  at  the  1908 
session  thereof,  upon  compliance  by  the  applicants  for  said  track 
with  all  the  terms  and  conditions  of  said  act  obligatory  and  bind- 
ing upon  them ;  and  it  further  appearing  to  the  Commission  that 
route  No.  2,  as  indicated  in  the  plat  marked  ^^Exhibit  B"  to  the 
testimony  of  J.  H.  Putnam,  civil  engineer,  and  now  on  file  among 
the  papers  in  said  cause,  is  a  practical  and  feasible  route,  and 
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that  the  operation  of  engines  and  trains  over  the  same  wotdd  not 
unduly  hazard  the  trains  and  property  of  the  defendant  company, 
it  is  accordingly  further  ordered  that  said  defendant  company  be, 
and  it  is  hereby,  ordered  forthwith  and  without  unnecessary  de- 
lay to  construct  a  spur  track  along  said  line  as  indicated  in  said 
Exhibit  B,  and  marked  "proposed  siding  No.  2"  upon  compliance 
by  the  applicants  with  all  the  terms,  provisions,  and  conditions 
of  said  chapter  88  of  the  acts  of  the  legislature  of  the  state  of 
Mississippi  of  1908. 

The  grading,  switches,  rails,  ties,  etc.,  to  be  used  in  the  con- 
struction of  the  spur  track  hereby  ordered  shall  be  of  the  same 
grade  and  character  of  material  as  is  now  used  by  the  Louisiana 
Sand  and  Gravel  Company  and  J.  M.  Chapman  in  the  same 
locality  and  the  present  track  of  the  Southern  Cement  Building 
&  Material  Company,  and  according  to  the  uniform  custom  in 
building  such  tracks ;  the  grade  of  the  said  spur  track  shall  be  in 
accordance  with  the  profile  plan  of  said  spur  track,  as  appears  in 
Exhibit  0,  and  marked  "profile  of  proposed  switch  S.  C.  B.  & 
M.  Co." 

The  said  railroad  company  shall  connect  the  spur  track  hereby 
ordered  to  be  constructed  with  their  line  known  as  the  Gravel 
Pit  Line,  and  upon  its  completion  shall  supply  such  cars  and 
engines  to  the  said  Southern  Cement  Building  &  Material  Com- 
pany over  said  spur  track  as  may  be  necessary  for  the  handling 
of  its  said  product 

Ordered  July  6,  1910. 

It  is  alleged  that  the  plaintiffs  fully  complied  with  chapter  88, 
Laws  of  1908,  which  required  that  applicants  for  spur  tracks 
secure  the  right  of  way,  do  the  grading,  and  furnish  all  the 
material  for  the  building  of  the  spur;  that  defendant  refused  to 
construct  the  spur  track  and  to  maintain  same  after  its  construo- 
tion ;  that  plaintiffs,  in  order  to  reduce  their  damages,  then  pro- 
ceeded to  construct  and  maintain  the  spur  at  their  own  expense. 
Judgment  is  demanded  for  the  amount  of  money  expended  by 
them  in  doing  the  work  which  the  law  and  the  order  of  the  Rail- 
road Commission  required  the  railroad  company  to  do.  The 
aggregate  amount  claimed  is  $955.55. 

To  the  declaration  the  defendant  demurred,  which  demurrer 
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was  sustained.  We  will  only  consider  the  second  and  fourth 
grounds  of  demurrer,  which  read: 

"(2)  The  defendant  was  and  is  under  no  legal  duty  or  obliga- 
tion to  the  plaintiff,  under  the  act  relied  upon,  to  wit,  chapter  88 
of  the  acts  of  the  legislature  of  Mississippi  of  1908,  or  said  order 
of  said  Kailroad  Commission,  to  construct  or  maintain,  at  its  own 
expense,  the  said  spur  track,  or  without  due  compensation  being 
first  made  to  it" 

^^(4)  Because  the  said  act  of  the  legislature,  if  by  its  terms 
it  requires  the  defendant  railroad  company,  upon  the  order  of  said 
Railroad  Commission,  to  construct  the  said  spur  track  at  its  own 
expense,  or  without  due  compensation  being  first  made  to  it,  or 
to  pay  or  reimburse  to  the  plaintiff  the  cost  and  expenses  of  con- 
structing the  same,  is  in  violation  of  the  Constitution  of  the 
United  States,  and  particularly  the  14th  amendment  thereof,  in 
that  it  deprives  the  defendant  of  its  property  without  due  pro- 
cess of  law,  and  denies  to  the  defendant  the  equal  protection  of 
the  law/' 

It  will  be  observed  that  §  1  of  the  act  in  question  confers  upon 
the  Eailroad  Comanission  the  power  to  require  railroad  companies 
to  construct,  without  compensation,  spur  tracks  '^so  as  to  connect 
their  main  line  with  manufacturing  and  other  industrial  plants," 
if  they  can  be  constructed  without  causing  hazard  to  the  property 
or  trains  of  the  railroad  company.  The  only  limitation  upon  the 
power  of  the  Commission  is  to  see  that  the  property  and  trains 
of  railroad  companies  are  not  put  in  peril  by  the  proposed  spur 
tracks,  and,  after  finding  that  the  spur  track  can  be  constructed 
without  this  hazard,  the  statute  gives  it  the  power  to  require  the 
railroads  to  construct  the  same  at  their  own  expense.  It  may  be 
that  the  cost  of  construction  and  maintenance  may  be  out  of  all 
proportion  to  the  extra  revenue  which  may  be  obtained  therefrom ; 
it  may  be  that  there  is  no  real  necessity  for  the  proposed  spur  \ 
nevertheless  the  Commission  is  empowered  to  require  its  construc- 
tion, and  the  railroad  company  must  obey  its  order,  unless  it  can 
be  shown  that  its  property  or  trains  will  be  hazarded  thereby. 

We  think  that  statutes  of  this  character  are  condemned  as  un- 
constitutional by  the  Supreme  Court  of  the  United  States  in  Mis- 
souri P.  E.  Co.  V.  Nebraska,  217  U.  S.  196,  54  L.  ed,  727,  30 
Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989. 

P.U.R.iaiSD. 


Digitized  by  VjOOQIC 


422  MISSISSIPPI  SUPRl!.ME  COURT. 

In  this  case,  as  in  the  case  decided  by  the  Supreme  Court  of 
the  United  States,  ^'this  statute  has  no  reference  to  special  circum- 
stances. It  is  universal  in  its  terms."  Any  person  or  corporation 
engaged  in  the  business  of  manufacturing,  or  in  any  other  in- 
dustrial pursuit,  may  secure,  at  the  hands  of  the  Railroad 
Commission,  an  order  compelling  any  railroad  company  to  con- 
struct a  spur  to  serve  his  or  its  plant,  whether  it  be  reasonable  to 
do  so  or  not,  if  the  Eailroad  Commission  is  of  opinion  that  the 
spur  track  will  not  endanger  the  property  or  trains  of  the  rail- 
road company. 

In  Missouri  P.  E.  Co.  v.  Nebraska,  supra,  the  reason  for  the 
condemnation  of  the  state  law  under  consideration  is  expressed 
thus :  "We  are  of  the  opinion  that  this  statute  is  unconstitutional 
in  its  application  to  the  present  cases,  because  it  does  not  provide 
idemnity  for  what  it  requires." 

We  think  that  the  law  in  question  is  also  condemned  in  Miss- 
ouri P.  R.  Co.  V.  Nebraska,  164  U.  S.  403,  41  L.  ed.  489,  17  Sup. 
Ct.  Rep.  130. 

The  statutes  of  Nebraska,  so  far  as  the  principles  involved  in 
this  case  are  concerned,  are,  in  all  essentials,  the  same  character 
of  legislation  as  our  statute  under  review.  Our  statute  puts  it  in 
the  power  of  a  Commission  to  require  railroad  companies  to  spend 
money  for  the  purpose  of  giving  special  facilities  to  certain  named 
industries  without  requiring  any  indemnity  for  the  money  ex- 
pended, and  without  regard  to  the  circumstances,  if,  in  the  opin- 
ion of  the  Commission,  the  property  or  trains  of  the  railroad  will 
not  be  endangered  thereby.  No  matter  what  may  be  the  special 
circumstances  or  necessities  of  the  case,  the  Railroad  Commission 
is  given  the  power  to  order  the  construction  of  a  side  track  to  any 
or  all  industrial  plants.  What  the  Commission  may  or  may  not 
do  in  each  case  is  immaterial,  inasmuch  as  their  statutory  power 
is  unlimited  except  as  above  noted.  It  may  be  that  the  Commis- 
sion will,  as  suggested,  consider  each  application  for  a  spur  track 
upon  its  merits,  and  with  due  r^ard  for  the  public  welfare,  but 
such  are  not  the  requirements  of  the  statute.  The  statute  is  the 
thing  to  be  considered,  and  it  is  under  the  authority  of  the  statute 
the  Commission  may  take  the  property  of  railroads  without  re- 
quiring due  compensation,  and  this  statutory  power  is  just  what 
the  Supreme  Court  of  the  United  States  has  declared  to  be  in 
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contravention  of  the  Constitution  of  the  United  States.  An  un- 
constitutional grant  of  power  cannot  be  exercised  in  a  constitu- 
tional manner. 

We  do  not  feel  justified  in  adopting  counsel's  criticisms  of  the 
reasoning  of  the  Supreme  Court  in  the  Nebraska  cases.  Our 
judgment  as  to  the  correctness  of  the  Supreme  Court's  decisions 
is  of  little  consequence.  Upon  all  questions  involving  a  construc- 
tion of  the  national  Constitution  the  decisions  of  the  Supreme 
Court  of  the  United  States  are  as  binding  on  state  courts  as  are 
the  mandates  of  their  own  state  Constitutions.  However^  it  seems 
to  us  that  the  reasoning  in  the  cases  cited  is  unanswerable.  The 
action  of  the  trial  court  is  approved,  and  the  cause  is  dismissed. 

Affirmed. 

Note. — Mississippi  Laws  of  1908,  chap.  88,  provides  as  follows: 
§  1.  That  upon  application  to  it  for  that  purpose  the  Railroad 
Commission  may  order  side  tracks,  spur  tracks,  loop  or  switch  tracks 
to  be  constructed  by  railroad  companies  so  as  to  connect  their  main 
line  with  manufacturing  or  other  industrial  plants,  if  they  can  be 
constructed  without  causing  imdue  hazard  to  the  property  or  trains 
of  the  railroad  company ;  but  all  expenses  for  the  right  of  way,  grad- 
ing, cross  ties,  rails,  spikes,  fastenings,  and  switches  required  shall 
be  defrayed,  unless  otherwise  agreed  on,  by  the  person,  company,  or 
corporation  applying  for  their  construction. 

§  2.  If  the  applicant  shall  comply  with  such  rules  and  regulations 
as  are  uniformly  in  force  by  the  railroad  company  for  the  safe  operar 
tion  of  similar  tracks,  spur  tracks,  loop  or  switch  tracks  situated  on 
its  lines,  they  shall  not,  after  having  been  constructed,  be  removed, 
abandoned  or  destroyed  without  the  consent  of  the  Commission,  given 
after  ten  days'  notice  of  the  application  to  it  for  such  consent  to  the 
party  or  parties  or  their  assigns  upon  whose  application  they  were 
required  to  be  constructed. 


NEW  YORK  COURT  OP  APPEALS. 

PEOPLE  EX  EEL.  NEW  YOEK  CENTRAL  &  HUDSON  EIVER 

KAILROAD  COMPANY 

v. 

PUBLIC  SERVICE  COMMISSION  FOR  SECOND  DISTRICT. 

Evidence --^  Burden  of  proof  ^  Beasonahleness  of  increase  in  rates. 

In  the  absence  of  statute,  the  mere  fact  that  lower  railroad  com- 
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mutation  rates  have  prevailed  for  three  years  prior  to  an  increase  is 
not  sufficient  to  cast  upon  the  railroad  company  the  burden  of  proof 
that  such  increase  is  reasonable;  nor  should  such  burden  be  cast  upon 
it  on  the  theory  that  the  knowledge  which  pertains  to  the  subject  ia 
peculiarly  within  its  control,  in  view  of  the  regulations  which  have 
been  imposed  upon  railroad  corporations  and  of  the  requirements  which 
have  been  enforced  against  them  for  public  reports  of  all  of  the  details 
of  their  operations. 

Evidence --^  Burden  of  proof  ^  ConatrucUon  of  ruling  as  to, 

A  Commission  ruling  in  a  proceeding  attacking  the  reasonable- 
ness of  increases  in  commutation  rates,  that  respondent  railroad  cor- 
porations have  not  succeeded  by  the  evidence  and  arguments  presented 
by  them  in  overcoming  the  presumption  that  the  increases  complained 
of  were  unjust  and  imreasonable,  cannot  be  said  merely  to  have  affected 
the  order  of  proof,  but  is  evidence  of  an  improper  assumption  that  the 
burden  of  the  case  rested  on  the  railroad  companies  rather  than  on  the 
complainant  attacking  the  rates,  and  was  therefore  prejudiciaL 

CommiaeionS'-'JPowera  —  JPolicy  as  to  company  management. 

In  considering  the  question  whether  commutation  rates  are  rea- 
sonable, a  Public  Service  Commission  should  not  be  influenced  by  the 
question  whether  their  adoption  would  be  a  wise  policy,  since  the  ques- 
tion whether  the  welfare  of  the  road  will  be  best  subserved  by  one 
policy  or  another  is  one  to  be  decided  by  the  officrs  and  stockholders 
of  the  corporation. 

(Cardozo,  J.,  dissents.) 
[June  8,  1915.] 

Appeal  from  Supreme  Court,  Appellate  Division  (169  App. 
Div.  546,  145  K  Y.  Supp.  513),  Third  Department.  From  an 
order  annulling  an  order  of  the  Public  Service  Commission,  Sec- 
ond District,  reducing  certain  commutation  rates,  the  Commis- 
sion appealed.     Affirmed. 

Appearances:  Ledyard  P.  Hale  for  appellant;  Joseph  S. 
Wood  for  intervener  Fiske;  Max  Cohen  for  intervener  Lennon; 
Kobert  E.  Whalen  for  respondent 

Hiscock,  J.,  delivered  the  opinion  of  the  court : 
The  respondent,  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  made  two  increases  in  commutation  rates  charged 
by  it  to  certain  suburban  points,  one  in  1907  and  the  second  in 
1910.  Four  proceedings  were  instituted  by  various  parties  to  have 
it  declared  by  the  Public  Service  Commission  that  these  increased 
rates  were  not  justified  and  were  unreasonable,  and  to  have  them 
reduced.     The  proceedings  failed  so  far  as  pertained  to  the  in- 
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crease  in  rates  adopted  in  1907,  but  prevailed  as  to  the  increase 
adopted  in  1910,  these  latter  rates  being  reduced  to  those  whi<di 
prevailed  during  the  years  1907-1910.  A  writ  of  certiorari 
brought  the  proceedings  and  order  of  the  Commission  before  the 
appellate  division  for  review,  and  that  court  by  a  divided  vote 
reversed  the  order  of  the  Commission  reducing  respondent's  rates, 
established  as  above  stated,  and  the  correctness  of  this  order  of 
reversal  is  now  submitted  to  us. 

In  deciding  the  appeal  we  find  it  necessary  to  decide  only  one 
question,  and  in  the  decision  of  this  we  reach  the  same  conclusions 
which  were  well  expressed  in  the  prevailing  opinion  of  Mr.  Jus- 
tice Lyon  at  the  appellate  division.  The  proceedings  which  were 
instituted  before  the  Commission,  as  above  stated,  were  heard 
together.  So  far  as  eoncems  the  question  now  to  be  discussed, 
all  of  them  presented  it  in  substantially  identical  form.  It  was, 
in  substance,  alleged  in  each  petition  that  certain  rates  had  been 
adopted  in  1907  and  had  prevailed  until  1910,  when  they  were 
increased  to  an  extent,  which  was  set  forth,  that  such  increase 
was  entirely  unjustified,  and  that  said  increased  rates  were  un- 
reasonable. The  respondent  in  each  proceeding,  both  by  denials 
of  allegations  in  the  petition  and  by  affirmative  allegations,  in- 
sisted and  asserted  that  the  rates  adopted  by  it  in  1910,  not  only 
were  not  unreasonable,  but,  on  account  of  great  increase  in  the 
cost  of  operation,  were  not  even  fairly  compensatory.  Thus 
the  only  fact  admitted  by  what  constituted  the  pleadings  was  the 
one  that  certain  rates  which  prevailed  for  three  years  prior  to 
1910  had  been  increased.  There  was  no  allegation  or  admission 
of  the  circumstances  under  which  the  respondent  had  adopted 
these  rates  in  1907,  and  whether,  therefore,  they  were  in  a  full 
sense  voluntary  or  were  the  result  of  competition  or  other  com- 
pelling circumstances,  and  there  was  no  allegation  or  admission 
that  these  rates  had  proved  to  be  compensatory  and  reasonable, 
or  that  the  business  of  the  respondent  had  prospered  thereunder. 
On  the  contrary,  the  exact  opposite  was  alleged;  at  least,  as  of 
the  time  when  the  increase  was  made  in  1910. 

Under  these  circumstances,  and  without  taking  any  proof  to 
supplement  the  admission  of  the  pleadings,  the  Public  Service 
Commission  at  the  very  commencement  of  the  hearing  held  that 
the  existence  and  maintenance  of  these  rates  for  three  years  cast 
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upon  the  respondent  the  burden  of  proving  and  establishing  that 
its  increased  rates  at  the  end  of  that  period  were  reasonable. 
This  view  abided  with  the  Commission  from  beginning  to  end 
and  controlled  its  attitude  throughout. 

At  the  commencement  of  the  hearing  the  following  took  place : 

Chairman  Stevens :  .  .  .  Now,  I  suppose  the  complainants 
take  the  same  position  as  in  the  New  Haven  cases.    .    .    . 

Mr.  Paulding  (counsel  for  respondent)  :  I  would  like  to  ask 
what  that  position  is.     I  do  not  exactly  understand. 

Chairman  Stevens:  Why,  in  the  first  instance  you  have  in- 
creased a  long-established  rate  which  was  established  by  your 
voluntary  act,  and  the  burden  of  proof  is  upon  you,  so  to  speak, 
to  show  the  reason  for  doing  it, — ^to  justify  that  action.    .     .    . 

Mr.  Paulding:  If  your  Honor  pleases,  there  is  no  presump- 
tion of  law  that  a  rate  is  imreasonable.  In  that  case  the  burden 
of  proof  to  establish  that  is  upon  those  who  are  attacking  the 
rate. 

Chairman  Stevens:  This  Commission  has  held  that  where  a 
railroad  company,  by  its  own  volimtary  act,  has  established  a 
rate  and  has  continued  in  its  use  for  a  certain  length  of  time  so 
it  was  its  established  rate,  not  as  a  mere  experiment  trying  how 
it  would  work,  but  it  has  acted  upon  them  and  the  public  has 
acted  upon  them  for  a  considerable  length  of  time,  that  shows 
that  presumptively  it  is  a  reasonable  rate  as  against  the  public 
and  as  against  the  road;  and,  when  that  road  undertakes  to  in- 
crease the  rate,  the  reasons  being  within  the  knowledge  of  the 
corporation  which  justify  it,  it  involves  upon  the  corporation 
in  a  hearing  of  this  kind  to  present  those  reasons,  first,  to  show 
us  that  the  increase  they  had  made  is  a  just  and  reasonable  rate. 

To  this  ruling  an  exception  was  duly  taken.  Again,  in  the 
opinion  handed  down  with  the  order  reducing  respondent's  rates, 
it  was  said:  'We  think  that  the  respondent  corporations  have 
not  succeeded  by  the  evidence  and  arguments  presented  by  them 
in  overcoming  the  presumption  that  the  increases  complained  of 
were  unjust  and  unreasonable." 

The  Public  Service  Commission  was  not  justified  by  the  facts 
in  casting  upon  respondent  the  burden  which  it  did.     As  I  have 
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pointed  out,  the  only  conceded  fact  which  existed  as  a  basis  for 
throwing  this  burden  upon  respondeat  of  establishing  that  its 
increased  rates  were  reasonable  was  the  one  that  a  lower  rate  had 
prevailed  for  three  years  prior  to  the  increase,  and  I  believe 
that  no  well-established  principle  of  law,  and  no  influential  au- 
thority, sustains  the  proposition  that  this  fact  was  sufficient  to 
sustain  the  position  which  was  taken. 

It  must  have  been  necessary  for  the  Commission  to  draw  two 
presumptions  in  order  to  reach  the  conclusion  that  the  existence 
of  the  lower  rates  established  in  1907  cast  upon  the  respondent 
the  burden  of  showing  that  its  increase  in  rates  in  1910  was 
justified  and  reasonable.  One  presumption  was  that  the  lower 
rates  were  compensatory  and  reasonable  when  established,  and 
the  other  one  was  that  a  rate  which  was  thus  compensatory  and 
reasonable  in  1907  would  indefinitely  continue  so,  I  do  not 
think  that  either  of  these  presumptions  was  warranted. 

The  naked  fact  that  a  railroad  has  established  and  continued 
a  rate  for  a  limited  time  does  not  justify  the  conclusion  that  it 
was  profitable.  It  may  have  been  established  at  an  unprofitable 
figure  as  the  result  of  miscalculation,  compelling  competition,  or 
of  a  policy  which  was  willing  to  endure  temporary  losses  in  the 
hope  that  thereby  there  might  ultimately  be  developed  a  profitable 
traffic*  In  the  absence  of  proofs  showing  the  circumstances  un- 
der and  the  results  with  which  these  lower  rates  were  established 
and  maintained,  no  court  has  the  right  to  presume  and  hold 
that  they  were  profitable. 

In  the  second  place,  even  if  we  should  assume  that  these  rates 
when  established  in  1907  were  compensatory,  in  my  opinion  the 
presumption  did  not  follow  that  this  condition  and  result  would 
indefinitely  continue.  It  is  true  that  the  courts  indulge  in  the 
presumption  of  the  continuity  of  certain  facts  and  conditions  in 
the  absence  of  proofs  to  the  contrary.  Amongst  such  presump- 
tions are  those  of  the  continuance  of  life,  intention,  reputation, 
partnership,  residence,  etc.  Sometimes  these  presumptions  of 
continuity  seem  to  be  somewhat  arbitrary  and  to  have  been  adopt- 
ed as  a  matter  of  convenience.  So  far  as  they  rest  upon  any 
real  basis,  that  basis  is  common  experience  and  observation  which 
justify  the  belief  that  ordinarily  when  certain  facts  are  estab- 
lished it  is  safe  to  presume  others.     Lawson,  Presumptive  Ev. 
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§  642.  Amongst  these  presumptions  of  continuity  fortified  by 
long  observation  there  is  none  which  would  apply  to  such  a  case 
as  that  of  railroad  rates.  Railroad  transportation  is  in  a  certain 
sense  a  commodity,  and  the  rates  charged  therefor  are  the  price 
or  value  of  that  commodity.  There  is  no  recognized  presump- 
tion that  what  was  a  fair  price  for  any  commodity  in  1907  would 
be  a  fair  price  for  the  same  commodity  in  1910,  in  the  absence 
of  some  evidence  showing  that  conditions  had  remained  stable. 
No  court  would  receive  as  evidence  of  the  value  of  ordinary  com- 
modities such  as  food  stuffs  and  coal,  or  even  of  real  estate,  proof 
of  values  which  prevailed  three  years  before,  unless  it  was  sup- 
plemented by  other  evidence  of  the  continuity  of  governing  con- 
ditions, and  common  experience  and  observation  do  not  sustain 
the  belief  that  there  has  been  any  unusual  stability  during  the 
last  few  years  in  prices  entering  into  the  cost  of  railroad  opera- 
tion which  must  be  compensated  by  rates. 

As  I  have  pointed  out,  at  the  time  this  presumption  was  in- 
voked and  enforced  against  the  respondent,  there  not  only  was 
no  admission  of  pleadings  and  no  evidence  showing  that  condi- 
tions and  cost  of  railroad  operation  was  the  same  in  1910  as  in 
1907,  but  it  was  a  matter  of  common  knowledge  that  during 
that  period  there  had  been  widespread  and  substantial  changes 
and  increases  in  the  cost  of  such  items  as  wages,  coal,  and  safety 
appliances  which  go  to  make  up  this  cost  of  operation.  The  Pub- 
lic Service  Commission  was  certainly  chargeable  with  knowledge 
in  this  case  that  in  1910  there  was  a  substantial  increase  in  the 
wages  of  employees  on  respondent's  road,  and  it  is  established 
that  in  fixing  rates  on  any  particular  branch  of  a  railroad  the 
company  may  not  be  compelled  to  consider  merely  that  branch 
by  itself,  but  it  is  entitled  to  have  taken  into  account  the  cost 
of  operation  and  rates  prevailing  over  its  entire  system.  2  Wy- 
man,  Public  Service  Corp.  §  1175. 

I  do  not  attach  any  importance  to  the  idea,  which  seems  to 
have  been  somewhat  involved  in  this  presumption,  that  the  bur- 
den should  be  cast  upon  the  railroad  of  explaining  and  justify- 
ing its  increase  of  rates  because  the  knowledge  which  pertained 
to  that  subject  was  peculiarly  within  its  possession  and  control 
In  view  of  the  regulations  which  have  been  imposed  upon  rail- 
road corporations  and  of  the  requirements  which  have  been  en- 
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forced  against  them  for  public  reports  of  all  of  the  details  of 
their  operations,  it  would  seem  to  be  a  mistake  to  assume  that 
they  have  any  peculiar  or  hidden  knowledge  of  their  own  afiPairs. 

Therefore,  I  think  that  there  is  not  to  be  found  amongst  the 
established  presumptions  any  one  which  justified  the  ruling 
which  was  made. 

2^either  do  I  find  any  authority  which  seems  to  me  to  support 
it.  In  Interstate  Commerce  Commission  v.  Chicago  G.  W.  R. 
Co.  209  U.  S.  108,  119,  62  L.  ed.  705,  712,  28  Sup.  Ot  Rep. 
493,  497,  there  was  involved  the  subject  of  increased  railroad 
rates,  and  this  general  rule  was  laid  down:  ^'It  must  also  be 
remembered  that  there  is  no  presumption  of  wrong  arising  from 
a  change  of  rate  by  a  carrier.  The  presumption  of  honest  intent 
and  right  conduct  attends  the  action  of  carriers  as  well  as  it  does 
the  action  of  other  corporations  or  individuals  in  their  trans- 
actions in  life.  Undoubtedly  when  rates  are  changed  the  carrier 
making  the  change  must,  when  properly  called  upon,  be  able  to 
give  a  good  reason  therefor ;  but  the  mere  fact  that  a  rate  has  been 
raised  carries  with  it  no  presumption  that  it  was  not  rightfully 
done." 

This  general  rule  has  not  been  changed  by  other  decisions 
which  are  relied  on  as  sustaining  the  ruling  made  in  this  case, 
but  wherever  it  has  been  held  or  intimated  in  such  latter  cases 
that  a  presumption  arose  against  the  reasonableness  of  increased 
rates,  tiiere  has  appeared  some  other  fact,  in  addition  to  the  mere 
change  in  rates,  which  fairly  warranted  the  presumption  that  the 
prior  rates  were  reasonable,  and  therefore  the  increased  rates 
unreasonable.  Thus,  in  Interstate  Commerce  Commission  v. 
Louisville  &  K  R.  Co.  227  U.  S.  88,  99,  eta,  57  L.  ed.  431, 
436,  33  Sup,  Ct.  Rep.  185,  190,  it  appeared  that  for  many  years 
prior  to  the  increased  rates  which  were  being  attacked  as  unrea- 
sonable the  carrier  had  maintained  certain  low  local  rates.  When 
first  put  in  force  they  were  abnormally  low  because  compelled  by 
water  competition,  and  therefore,  as  the  court  distinctly  held, 
they  furnished  no  just  standard  of  reasonableness,  it  being  said : 
^^If  when  that  competition  disappeared  the  rates  had  been  ad- 
vanced, no  inference  adverse  to  the  railroad  could  have  been 
drawn  from  the  increase;"  but  it  further  appeared  that  after 
this  water  competition  had  ceased  for  several  years,  the  same 
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rates  were  maintained,  and  that  when  the  increase  complained 
of  occurred  it  was  made,  not  because  of  the  absence  of  water  com- 
petition, but  to  make  the  sum  of  the  local  rates  correspond  with 
the  through  rates,  and  it  was  held  that  under  these  circumstances 
the  maintenance  of  these  rates  after  the  water  competition  had 
disappeared  tended  to  support  the  theory  that  by  an  increase  of 
business  or  other  cause  they  had  become  reasonable  and  compen- 
satory. 

In  Louisville  &  K  R.  Co.  v.  Finn,  235  IT.  S.  601,  607,  59 
L.  ed.  — ,  P.U.R.  1915A,  121,  85  Sup.  Ct.  Rep.  146,  149,  cer- 
tain new  and  increased  rates  were  the  object  of  attack.  The 
company,  long  prior  to  the  date  of  the  increased  rates,  had  vol- 
untarily established  comparatively  low  rates  upon  a  part  of  its 
traflSc,  and  had  maintained  them  for  years  after  the  reason  as- 
signed for  originally  introducing  them  had  ceased  to  exist,  and 
had  withdrawn  them,  not  upon  the  ground  that  they  were  inade- 
quate, but  because  they  gave  rise  to  discrimination,  and  in  so 
doing  had  introduced  rates  very  much  greater  than  those  before 
prevailing.  Under  these  circumstances  the  court  said  that 
"There  was  some  .  .  .  evidence,  but  not  very  much,  that 
bore  directly  upon  the  question  of  the  reasonableness  of  the 
rates;"  and  (referring  to  the  facts  above  stated) :  "It  seems  to 
us  that  the  conduct  of  the  carrier,  in  the  absence  of  some  explana- 
tion more  conclusive  than  any  that  was  made,  was  sufficient  basis 
for  a  reasonable  inference  that  the  special  rates  in  force  prior 
to  March  25  .  .  .  were  reasonable  and  adequate  compensa- 
tion, .  .  .  and  that  the  rates  thereafter  charged  were  unrea- 
sonably high  to  the  extent  of  being  extortionate." 

These  cases  come  very  far  from  establishing  the  rule  applied 
in  this  case  that  mere  evidence  of  an  increase  of  rates  establishes 
a  prima  facie  case  against  the  carrier  that  the  new  rates  are 
unreasonable,  and  casts  upon  it  the  burden  of  establishing  the  rea- 
sonableness of  such  rates- 
It  further  seems  to  me  significant,  as  casting  doubt  upon  the 
rule  applied  by  the  Commission  in  this  case,  that  in  1910  and 
1914  statutes  were  adopted,  respectively,  by  the  Congress  of  the 
United  States  and  by  the  legislature  of  the  state  of  New  York, 
specifically  casting  upon  a  carrier  the  burden  of  establishing  the 
reasonableness  of  its  rates  when  it  appeared  that  such  rates  car- 
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ried  an  increase  over  those  which  had  prevailed  previously.  If 
there  had  existed  such  a  rule  of  law  as  was  applied  by  the  Com- 
mission, there  would  have  been  no  necessity  for  the  enactment 
of  these  statutes.  36  Stat,  at  L.  (1910)  p.  651,  chap.  309,  §  12, 
Comp.  Stat.  1913,  §  8583 ;  Laws  1914,  chap.  240. 

But  it  is  further  said,  in  substance,  that  this  ruling  of  the 
Public  Service  Commission  simply  affected  the  order  of  proof, 
and  that  therefore,  even  if  erroneous,  it  was  not  substantially 
prejudicial  If  in  this  argument  the  premise  is  correct,  of  course 
the  conclusion  is.  A  ruling  affecting  the  order  in  which  evidence 
should  be  produced  would  not  be  a  matter  of  serious  consequence 
if  in  the  end  each  side  was  fully,  heard  and  the  burden  of  estab- 
lishing the  ultimate  facts  necessary  to  the  conclusion  reached 
placed  upon  the  preper  party.  I  agree  that  in  proceedings  be- 
fore such  a  body  as  the  Public  Service  Commission  we  should 
not  give  too  great  importance  to  technical  rules  of  procedure, 
provided  substantial  principles  controlling  the  merits  have  been 
properly  recognized.  I  am  not  able  to  agree,  however,  that  this 
latter  course  governed  the  present  proceeding,  and  that  the  rul- 
ing of  the  Public  Service  Commission  affected  only  the  order  of 
evidence.  On  the  other  hand,  I  think  it  is  plain  that  as  the 
result  of  a  misconception  of  the  significance  of  the  fact  that  an 
increase  in  rates  had  been  made,  the  Commission  relieved  the 
complainants  of  the  burden  of  establishing  that  the  new  rates 
were  unreasonable,  and  instead  cast  upon  the  respondent  the  bur- 
den of  showing  that  they  were  reasonable. 

While  the  counsel  for  the  appellant  seems  to  argue  that  in  this 
proceeding  the  burden  did  not  rest  upon  the  complainants  of 
establishing  that  the  rates  complained  of  were  unreasonable,  I 
think  that  the  proposition  that  the  complainants  did  have  such 
burden  is  scarcely  debatable.  They  were  attacking  certain  rates 
as  unreasonable  and  asking  that  those  rates  should  be  reduced, 
and  the  burden  rested  upon  them,  as  a  means  of  securing  this 
relief,  to  supply  the  evidence  showing  that  the  rates  were  unrea- 
sonable, and  that  they  were  entitled  to  the  relief  which  was  being 
sought,  and  which  in  fact  has  been  granted. 

As  I  have  already  pointed  out,  at  the  very  commencement  of 
the  hearing,  when  no  fact  appeared  except  the  simple  one  that 
there  had  been  an  increase  of  rates,  the  Commission  informed 
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the  respondent  that  the  burden  of  proof  rested  upon  it  to  show 
the  reason  for  increasing  its  rateS;  and  to  justify  that  action.  It 
is  true  that  it  was  stated  that  such  rule  rested  on  certain  elements 
outside  of  the  mere  fact  that  there  had  been  an  increase  in  rates, 
but,  of  course,  the  ruling  was  not  fortified  in  this  case  by  the 
statement  of  these  elements  which  did  not  appear  in  this  case. 
The  controlling  manner  in  which  this  conviction  remained  with 
the  Commission  that  the  burden  rested  upon  the  respondent  to 
justify  its  increase  is  shown  by  what  was  said  in  the  opinion 
handed  down  with  the  order  reducing  the  rates.  It  was  said: 
^'We  think  that  the  respondent  corporations  have  not  succeeded 
by  the  evidence  and  arguments  presented  by  them  in  overcoming 
the  presumption  that  the  increases  complained  of  were  unjust 
and  unreasonable." 

It  seems  to  me  that  this  shows  very  clearly  that  the  burden  of 
the  entire  proceeding  rested  upon  the  respondent;  that  it  was 
compelled  to  prove  that  the  rates  were  reasonable,  and  that  it 
cannot  fairly  be  said  that  the  Copunission  was  considering  the 
mere  order  of  proof,  and  that  it  kept  in  mind  the  rule  that  upon 
the  whole  case  the  burden  rested  upon  the  complainants  to  show 
that  the  rates  were  unreasonable.  If  the  CJommission  had  ruled 
that,  it  appearing  that  rates  had  been  increased,  it  would  hear 
the  respondent  and  then  the  complainants,  and  upon  all  the  evi- 
dence decide  whether  the  new  rates  were  proper,  always  remem- 
bering that  on  the  whole  case  the  burden  rested  with  the  complain- 
ants by  a  preponderance  of  evidence  to  establish  that  they  were 
thus  unreasonable,  that  ruling  would  have  related  to  the  order 
of  proof,  and  would  not  have  been  serious,  even  if  erroneous.  But 
that  was  not  what  was  done.  The  Commission  said  to  the  re- 
spondent, in  substance,  it  appearing  that  rates  have  been  in- 
creased, the  burden  henceforth  rests  upon  you  of  proving  that 
the  new  rates  are  reasonable ;  if  in  the  light  of  this  presumption 
in  which  we  are  indulging  the  evidence  is  evenly  balanced,  your 
contention  must  fail — as  it  did  fail — plainly  and  explicitly  be- 
cause the  presumption  had  not  been  overcome.  This  was  not  a 
mere  order  of  proof.  It  was  an  improper  location  of  the  burden 
of  the  case,  based  on  an  erroneous  presumption* 

I  take  it  that  it  is  unnecessary  to  discuss  the  proposition  that 
if  the  Commission  in  its  deliberations  did  misconceive  the  loca- 
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tion  of  the  affinnative  and  of  the  burden  of  proof,  and  did  cast 
these  upon  the  respondent  when  they  did  not  belong  there,  the 
error  was  a  serious  one,  and  should  not  be  overlooked. 

The  views  which  I  have  regched  on  this  question  would  lead 
to  a  reversal  of  the  action  of  the  Public  Service  Commission  and 
to  an  affirmance  of  the  order  made  by  the  appellate  division^ 
without  consideration  of  other  questions  which  have  been  dis- 
cussed. 

We  cannot,  however,  refrain  from  suggesting  the  view  that  the 
Commission  seems  to  have  been  influenced  by  what  it  deemed  to 
be  the  wiser  policy  for  the  management  of  respondent's  road, 
rather  than  to  have  confined  itself  to  the  consideration  of  the 
sole  question  whether  the  rates  charged  by  the  respondent  were 
unreasonable  or  not.  There  is  no  express  finding  that  the  new 
rates  were  unreasonable ;  there  is  a  long  discussion  of  the  benefits 
which  the  Commission  thought  would  result  to  the  respondent 
from  adopting  a  policy  of  low  commutation  rates.  In  this  course 
it  took  into  account  considerations  which  were  really  not  before 
it  The  question  what  general  policy  should  be  adopted  by  the 
respondent  in  developing  suburban  trade  was  one  to  be  decided 
by  it,  and  not  by  the  state.  The  methods  and  rates  which  it 
would  apply  to  the  development  of  any  policy  were  subjects  for 
regulation,  but  the  question  whether  the  welfare  of  the  road 
would  be  best  subserved  by  one  policy  or  another  was  a  subject 
to  be  decided  by  the  officers  and  stockholders  of  the  corporation* 
It  seems  to  me  the  Commission  was  more  or  less  influenced  by 
this  consideration,  which  was  irrelevant. 

I  think  the  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Willard  Bartlett,  Ch.  J.,  and  Chase^  Collin,  Hogan,  and  Mil- 
ler, JJ.,  concur. 

Cardozo,  J.,  dissents. 

Order  affirmed. 
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MINNEAPOLIS,  ST.  PAUL  ft^AULT  STE.  MARIE  RAIL- 
EOAD  COMPANY 

V, 

STATE  BOARD  OF  RAILWAY  COMMISSIONERS. 


(—  N.  D.  — ,  152  N.  W.  513.) 

Appeal  and  review  —  Relief  front  daily  paseenger  eervice  —  Statutory 
construction. 

The  Board  of  Commissioners  of  Railroads  of  this  state  ordered 
a  separate  daily  passenger  service  to  be  installed  on  the  Ambrose-Flax- 
ton  branch  of  the  appellant  railway  company,  which  appealed  to  the 
District  Court,  where  the  board's  decision  was  affirmed,  and  it  ap- 
peals to  this  court,  alleging  that  the  findings  are  insufficient  to  sup- 
port the  judgment  of  the  district  court.  The  board's  order  was  a  de- 
nial of  the  railroad's  application  to  be  relieved  under  chapter  200,  Laws 
1907,  from  running  a  daily  passenger  service,  which  had  been  ordered 
by  the  board.  The  board  denies  the  right  of  the  railroad  to  appeal, 
asserting  that  its  order  is  final,  and  that  a  statute  granting  a  right 
of  appeal  would  be  unconstitutional  because  administrative,  instead  of 
judicial,  functions  are  concerned.  Since  the  decision  below  was  made 
this  branch  line  has  been  extended  into  Montana.  Both  parties  re- 
quest a  decision  on  the  merits,  and  that  the  case  not  be  treated  as 
moot.  Held,  though  chapter  200,  Laws  1907,  did  not  expressly  grant 
an  appeal  to  the  courts,  yet,  as  it  is  in  pari  materia  with  similar 
earlier  statutes  in  themselves  granting  and  contemplating  generally  a 
right  of  appeal  from  decisions  of  the  board  to  the  courts,  a  right  of 
appeal  exists  as  to  the  matters  embraced  in  the  statute  in  question. 

Constitutional  law -^  Departments  of  government  ^^  Pouyers  of  courts 
—  Appeal. 

That  the  subject-matter  is  legislative  or  administrative  does  not 
render  a  statute  unconstitutional,  authorizing  a  review  of  the  action 
of  the  board  in  the  courts  on  an  appeal  to  them. 

Appeal  and  review-^ Form  of  Com^mission  order ^^ Effect. 

That  the  right  of  the  railroad  to  apply  to  the  Commission  to  be 
relieved  from  maintaining  a  separate  daily  passenger  service  (by  in 
stallation  of  a  daily  mixed  passenger  and  freight  service  on  branch 
lines)  is  permissive  in  language,  and  not  a  positive  direction  to  the 
board,  and  vests  in  it  a  discretion,  does  not  negative  a  right  of  appeal. 

Service '^  Railroads  ^  Relief   from,   daily   passenger   service  ^^  Barn" 
ings. 

In  determining  whether  such  relief  shall  be  granted,  the  earn- 
ings and  cost  of  operation  of  branch  line  service  must  be  determined  as 
near  as  possible;  and,  where  it  plainly  appears  that  the  cost  of  oper- 
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ating  the  branch  line  with  separate  daily  passenger  service  installed 
greatly  exceeds  the  railroad's  earnings  and  revenues  derivable  from  the 
operation  of  such  branch  line,  the  carrier  is  prima  facie  within  the  stat- 
utory exception,  and  prima  facie  is  entitled  to  be  permitted  to  operate 
a  daily  mixed  passenger  and  freight  train. 
Service  —  BaOroads  —  Operation  of  passenger  service  at  loss  — >  Intent 
of  sUOute. 

The  statute  granting  such  relief  has  particular  application  to 
branch  lines,  and  the  revenues  from  service  and  cost  of  branch  line 
service  only  must  be  considered.  The  petitioner  cannot  be  compelled 
to  operate  a  separate  daily  passenger  service  on  this  branch  line  at  a 
great  loss,  and  be  compelled  to  make  up  such  loss  from  its  main  line 
revenues.  The  intent  of  the  statute  is  that  the  revenues  from  branch 
lines  shall  Justify  a  daily  passenger  servios  independent  of  whether  the 
railroad  as  a  whole  within  the  state  is  returning  a  fair  dividend  on  its 
investment. 

Service'-^ Railroads ^^ When  daily  passenger  service  not  warranted. 

The  proof  discloses  that  the  Great  Northern  Crosby-Berthold 
line  furnishes  ample  passenger  service  for  four-fifths  of  the  length  of 
this  Soo  branch  line.  A  separate  passenger  service  should  not  be 
forced  for  the  convenience  alone  of  the  town  of  Ambrose  and  vicinity, 
when  to  do  so  will  cause  an  additional  annual  expenditure  of  $14,000, 
added  to  a  loss  already  sustained  under  mixed  train  service;  the  reve- 
nues being  inadequate  to  meet  even  the  expenses  of  a  mixed  train 
service. 
Commeroe '^  Extension  of  railroad  Une  beyond  state  "^  Effect  of  de* 
cision  relieving  company  from  daily  passenger  service. 

The  order  and  judgment  appealed  from  are  reversed.  Since  trial 
this  line  has  been  extended  into  Montana,  and  questions  of  interstate 
oommerce  may  now  be  involved,  which  condition  will  be  taken  into  con- 
sideration in  future  proceedings  had  herein. 

(Bruce,  J.,  and  Burr,  D.  J.,  dissent.) 
[April  23,   1915.] 
Headnotes  by  the  Coubt. 

Appeal  from  District  Court,  Burke  County;  Frank  Fisk, 
Judge.  The  appeal  was  by  the  Minneapolis,  St.  Paul,  &  Sault 
Ste.  Marie  Eailroad  Company,  from  a  decision  of  the  court  sus- 
taining an  order  of  the  North  Dakota  Board  of  Kailway  Com- 
missioners requiring  the  installation  of  separate  daily  passenger 
and  freight  service  between  certain  points  on  the  appellant's  rail- 
road ;  reversed  and  remanded. 

Appearances:  Palda,  Aaker,  &  Greene  (John  L.  Erdall  and 
Alfred  H.  Bright,  of  counsel),  for  appellant;  W.  H.  Stutsman 
and  Henry  J.  Linde,  Attorney  General,  for  respondent, 
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GosSy  J.y  delivered  the  opinion  of  the  oonrt: 

This  appeal  is  from  the  decision  of  the  district  court,  wherein 
trial  was  had  on  testimony  taken  relating  to  an  application  by 
the  railroad  company  to  the  State  Board  of  Bailway  Commis- 
sioners, made  under  diapter  200  of  the  Session  Laws  of  1007. 
Mixed  train  service  was  given  on  the  Ambrose-Flaxton  Soo  branch 
line.  In  November,  1910,  residents  of  Ambrose  petitioned  the 
Board  of  Kailway  Commissioners  to  order  installation  of  separate 
daily  passenger  and  freight  service.  On  hearing  had  the  peti- 
tion was  granted.  The  railroad  immediately  applied  to  be  re- 
lieved therefrom,  and  upon  a  second  hearing  had  the  application 
of  the  railroad  was  denied  and  an  order  was  entered  June  24, 
1911,  directing  installation  of  a  separate  daily  passenger  service. 
From  this  order  the  railroad  appealed  to  the  district  court  of 
Burke  county.  The  matter  came  on  for  trial  as  an  issue  of  fact 
and  law  on  May  80,  1912,  and  a  decision  was  rendered  adverse 
to  the  railroad  company.  It  appeals,  assigning  as  error  that  the 
evidence  is  insufficient  to  justify  certain  findings  entered  and  that 
the  findings  are  insufficient  to  support  the  judgment  rendered. 

This  opinion  is  written  after  a  rehearing  had.  Prior  to  re- 
hearing it  was  held  that  the  order  made  by  the  Board  of  Railway 
Commissioners,  and  upon  which  the  appeal  was  taken  to  the 
district  court,  was  nonappealable,  in  that  it  was  merely  an  order 
denying  the  carrier's  application  to  be  relieved  from  the  general 
statutory  requirement  to  run  a  daily  passenger  train,  instead 
of  an  order  directing  or  compelling  action  in  the  matter,  and  for 
the  further  reason  that  no  right  of  appeal  was  considered  as 
granted  by  chapter  200  of  the  Session  Laws  of  1907  concerning 
the  matters  there  mentioned,  and  that  the  intent  of  that  particu- 
lar statute  was  to  leave  the  board  vested  with  a  discretion  as  to 
said  matters,  uncontrolled  by  resort  to  the  courts  by  appeal.  It 
was  also  mentioned  in  said  opinion  that  the  case  was  moot,  in- 
asmuch as  this  Ambrose  branch  had  been  extended  into  Montana, 
pending  the  appeal,  and  now  accommodates  a  much  greater  terri- 
tory. Undoubtedly  this  case  might  be  disposed  of  as  moot,  and 
the  decision  be  within  the  law.  However,  the  board  and  the  cor- 
poration desire  a  decision  as  precedent  for  future  action. 

The  legislature  has  seen  fit  to  declare  that  both  a  daily  pas- 
senger and  daily  freight  train  shall  be  run  each  way  over  every 
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railroad  within  this  state :  'Trovided,  however,  that,  if  any  rail- 
road corporation  shall  make  it  appear  to  the  Board  of  Kailroad 
Commisaioners  of  this  state  that  the  business  on  any  line  of  its 
road  will  npt  justify  its  operating  both  the  passenger  and  freight 
train  herein  provided  for,  and  said  board  shall  so  order,  said 
company  may  operate  one  mixed  train  on  such  line  each  way  on 
every  business  day  in  the  year  for  such  time  as  said  board  may 
direct." 

The  order  made  is  appealable,  and  a  review  of  the  action  of 
the  board  may  be  had  in  the  courts  and  in  this  court  on  appeaL 
Whether  the  order  be  merely  negative,  or,  on  the  contrary,  affirm- 
ative, action,  does  not  affect  the  right  of  appeaL  To  hold  other- 
wise would  allow  the  right  to  an  appeal  to  be  dependent  on  the 
caprice  of  the  board  in  the  framing  of  its  order.  The  right  is 
absolute  if  granted  by  the  statute,  and  it  is  plainly  apparent  from 
the  codification  of  the  laws  pertaining  to  the  powers  and  duties 
of  the  Railroad  Commissioners,  as  codified  in  chapter  115  of 
the  Session  Laws  of  1897,  that  it  was  the  legislative  intent  that, 
as  to  all  enactments,  past  and  future,  unless  the  contrary  was 
clearly  apparent  from  the  future  act  itself,  a  right  of  appeal, 
retrial,  and  review  should  be  allowed  from  tie  decision  of  that 
body  to  the  courts.  As  nothing  contained  in  chapter  200  of  the 
Session  Laws  of  1907  manifests  a  contrary  intention,  it  must  be 
taken  as  in  pari  materia  with  similar  existing  enactment,  and  as 
having  been  enacted  subject  to  an  understood  and  generally  appli- 
cable right  of  appeal  in  this  as  in  all  other  similar  and  related 
matters.  Lewis's  Sutherland,  Stat  Constr.  2d  ed.  §§  443-44:8 ; 
36  Cyc.  1147. 

The  Board  of  Eailroad  Commissioners  urges  that  it  is  a  part 
of  the  executive  department  of  the  state,  with  functions  purely 
•administrative;  that  the  courts  have  universally  established  and 
maintained  a  sharp  distinction  between  purely  administrative 
acts  and  those  which  are  purely  judicial,  relegating  one  to  the 
executive  and  the  other  as  belonging  to  the  judicial  department 
of  government  respectively.  It  urges  that  such  distinction  here 
exists  pertaining  to  the  acts  under  review,  and  that  "the  judicial 
department  is  powerless  to  control  or  review  the  executive  depart- 
ment 80  long  as  it  does  not  exceed  its  legal  authority ;"  that,  if 
its  acts  are  reviewable  at  all  by  the  courts,  it  is  only  when  they 
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are  in  palpable  excess  of  jurisdiction  or  power,  and  that  then 
they  are  reviewable  only  on  certiorari  if  at  all ;  and,  if  the  power 
to  review  by  appeal  has  been  granted,  the  statute  attempting  to 
confer  it  is  unconstitutional  "for  the  reason  that  the  cpurts  have 
no  power  over  a  commission  belonging  to  the  executive  depart- 
ment acting  within  the  scope  of  its  authority."  It  next  contends 
that  certiorari  will  not  lie  for  a  mere  excess  of  jurisdiction  exer- 
cised, and  finally  arrives  at  the  conclusion  that  its  acts,  because 
administrative,  and  it  constituting  a  branch  of  the  executive 
arm  of  government,  are  practically  wholly  beyond  judicial  re- 
view. 

The  powers  and  duties  of  this  constitutional  board  are  not 
prescribed  by  the  Constitution,  but  are  left  to  the  legislature  to 
create  and  define.  Section  83  of  the  state  Constitution  declares 
that  they  "shall  be  as  prescribed  by  law."  As  well  observed  in 
Kermott  v.  Bagley,  19  N.  D.  345,  124  X.  W.  397,  the  powers 
of  government,  although  divided  generally  into  three  distinct 
departments,  legislative,  executive,  and  judicial,  are  otherwise  un- 
distributed. In  other  words,  our  Constitution  contains  no  dis- 
tributing clause  specifically  apportioning  the  three  different 
classes  of  governmental  power.  Merely  because  the  duty  is  ad- 
ministrative, strictly  speaking,  and  nonjudicial  in  the  broad  sense 
of  the  term,  does  not  bar  the  legislature  from  requiring  its  exer- 
cise, nevertheless,  by  a  district  court,  the  constitutional  court  of 
general  original  jurisdiction.  Kermott  v,  Bagley,  supra,  follow- 
ing Com.  ex  rel.  Carson  v.  Collier,  213  Pa.  138,  62  Atl.  567. 
The  Constitution  does  not  prevent  the  legislature  (upon  which  it 
has  imposed  the  duty  of  prescribing  the  powers  and  duties  of  the 
Railroad  Commission)  from  saying  that  such  powers  or  duties, 
even  though  administrative  in  character,  may  be  reviewable  in 
the  district  court  on  appeal,  and  in  which  tribunal  a  trial  de  novo 
of  even  administrative  issues  may  be  had. 

It  is  immaterial  whether  the  duties  of  the  Board  of  Railroad 
Commissioners  may  be  technically  legislative  or  judicial.  There 
is  nothing  in  the  Federal  Constitution  to  hinder  a  state  from  unit- 
ing "legislative  and  judicial  powers  in  a  single  hand"  (Prentis 
V.  Atlantic  Coast  Line  Co.  211  U.  S.  210-225,  53  L.  ed.  150-158, 
29  Sup.  Ct.  Rep.  67;  Dreyer  v.  Illinois,  187  U.  S.  71-84,  47 
L.  ed.  79-86,  23  Sup.  Ct.  Rep.  28,  15  Am.  Crim.  Rep.  253; 
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Winchester  &  S.  R  Co.  v.  Com.  106  Va.  264-268,  55  S.  E.  692, 
6  K.  C.  L.  147)  ;  and,  though  in  our  state  Constitution  the  three 
departments  of  government,  executive,  legislative,  and  judicial, 
are  primarily  separately  invested  with  powers  to  be  so  classified 
respectively,  "  Ht  is  not  meant  to  affirm  that  they  must  be  kept 
wholly  and  entirely  separate  and  distinct,  and  have  no  common 
link  or  dependence  the  one  upon  the  other  in  the  slightest  degree. 
The  true  meaning  is  that  the  whole  power  of  one  of  these  depart- 
ments should  not  be  exercised  by  the  same  hands  which  possess 
the  whole  power  of  either  of  the  other  departments.  .  .  . ' 
Story,  Const.  5th  ed.  393.  Again:  'Indeed,  there  is  not  a  single 
Constitution  of  any  state  in  the  Union  which  does  not  practically 
embrace  some  acknowledgment  of  the  maxim  [separation  of  the 
powers  of  government  to  be  administered  by  the  three  arms  of 
government  separately],  and  at  the  same  time  some  admixture 
of  powers  constituting  an  exception  to  it.^  Story,  Const.  5th  ed. 
395."  Winchester  &  S.  R.  Co.  v.  Com.  106  Va.  264-270,  55  S. 
E.  692. 

The  duties  of  this  board  relative  to  granting  permission  to 
discontinue  operation  of  this  daily  train  are  legislative.  6  R.  C. 
L.  159.  The  order  made  will  be  prospective  in  operation  and 
relate,  not  to  past,  but  to  future,  matters.  It  is  analogous  to  the 
establishing  of  rates.  The  inquiry  preliminary  to  determining 
the  rule  to  be  made  concerning  it  is  but  such  as  might,  with 
propriety,  have  been  made  by  a  legislative  committee.  That  the 
inquiry  may  be  reviewed  on  appeal  in  court  proceedings  matters 
not,  as  "that  question  depends  not  upon  the  character  of  the 
body,  but  upon  the  character  of  the  proceedings."  Ex  parte 
Virginia,  100  U.  S.  339-348,  25  L.  ed.  676,  680,  3  Anu 
Crim.  Rep.  547;  also  Prentis  v.  Atlantic  Coast  Line  Co. 
211  U.  S.  210-232,  53  L.  ed.  150-161,  29  Sup.  Ct.  Rep.  67, 
wherein  was  held  that  the  fact  that  an  appeal  is  taken  from  the 
Commission  to  the  courts  and  a  decision  given  confirming 
a  rate  does  not  render  such  decision  judicial  instead  of  legia- 
lative  in  character.  "A  state  may  permit  appeals  to  its  courts 
from  the  rate-making  orders  of  its  Railroad  Commission,  and, 
upon  the  review  of  such  orders,  it  may  expressly  authorize  its 
judicial  tribunals  to  investigate  and  decide  questions  which  other- 
wise would  not  belong  to  them,  or  even  to  act  legislatively." 
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Louisville  &  K  R  Co.  v.  Garrett,  231  U.  S.  298,  at  page  314, 
68  L.  ed.  229,  243,  34  Sup.  Ct  Rep.  48,  at  page  54,  citing  Pren- 
tis  V.  Atlantic  Coast  Line  Co.  211  U.  S.  210-227,  53  L.  ed.  150- 
159,  29  Sup.  Ct.  Rep.  67.  Conceding  the  premise  of  the  Com- 
mission that  its  acts  may  be  either  legislative  or  adnunistrative, 
it  does  not  follow  that  an  appeal  to  the  courts  from  its  decisions 
in  sudi  matters  cannot  constitutionally  be  granted.  Kermott  v. 
Bagley,  19  N.  D.  345-350, 124  N.  W.  397.  Com.  ex  rel.  Carson 
V.  Collier,  213  Pa.  138,  62  AtL  567.  The  original  exercise  of 
the  power  is  left  with  the  Commission  for  its  administration,  and 
until  the  appeal  the  whole  legislative  power  is  there,  which  suf- 
fices the  test  prescribed  by  constitutional  provisions  distributing 
generally  the  three  powers  of  government  to  the  three  arms  of 
government.  Winchester  &  S.  R.  Co.  v.  Com.  106  Va.  264,  55 
S.  E.  692.  While  duties  cannot  be  imposed  upon  this  court, 
except  such  as  are  judicial  under  §  96  of  the  state  Constitution, 
the  limitation  does  not  apply  to  district  court  original  jurisdic- 
tion (Kermott  v.  Bagley,  supra),  and  it  is  true  that  the  charac- 
ter of  the  act,  as  being  legislative  or  judicial,  is  determined  by 
the  nature  of  the  final  act  under  consideration ;  yet  this  proceed- 
ing on  appeal  is  but  an  exercise  of  appellate  jurisdiction,  even 
though  concerning  administrative  subject-matter.  Though  prac- 
tically a  retrial  may  be  had  in  this  court  on  the  appeal,  it  does 
not  alter  the  fact  that  the  jurisdiction  exercised  is  appellate,  and 
the  trial  in  that  manner  is  but  one  method  of  exercise  of  strictly 
appellate  jurisdiction.  Christiansen  v.  Farmers'  Warehouse 
Assn.  5  N.  D.  438,  32  L.R.A.  730,  67  K  W.  300;  Re  Peterson, 
22  K  D.  480,  505,  134  N.  W.  751.  The  legislature,  having  the 
authority  to  vest  the  courts  of  general  trial  jurisdiction  with  the 
appellate  jurisdiction  of  the  subject-matter,  though  administra- 
tive or  legislative  in  kind,  could  prescribe  a  further  appellate 
jurisdiction  therefor  and  vest  this  court  therewith.  The  consti- 
tutional limitation  on  the  supreme  court  is  not  on  subject-matter, 
but,  instead,  is  that  the  jurisdiction  exercised  or  conferred  shall 
be  appellate  jurisdiction  only ;  except,  of  course,  in  the  instances 
prescribed  by  §§  86  and  87  of  the  state  Constitution,  conferring 
original  jurisdiction  on  this  court.  The  question  ia  rather  one 
of  power  of  the  legislature  to  grant  the  right  of  trial  and  an  ap- 
peal therefrom. 
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Along  with  nearly  every  power  granted  this  board  is  provided 
a  right  of  appeal  to  the  courts.  It  is  declared  that  '^the  district 
courts  of  this  state  shall  have  jurisdiction  to  enforce  by  proper 
decrees,  injunctions,  and  orders'^  its  "reasonable  ruling,  orders, 
and  regulations  affecting  public  right/'  Comp.  Laws  1913,  §  4732. 
Section  4736  not  only  grants  the  right  of  appeal  to  the  district 
courts,  but  gives  them  general  power  to  try  and  determine  all 
issues,  whether  of  a  judicial,  administrative,  or  legislative  nature. 
'The  district  court  shall,  Mpon  the  hearing  of  such  appeal,  re- 
ceive and  consider  such  evidence  as  may  be  adduced  by  either 
party,  and  shall  rescind,  modify,  or  alter  said  order  appealed 
from  in  such  manner  as  may  be  equitable  and  just."  Consult, 
also,  §§  4744,  4745,  a  part  of  the  general  scheme  of  review  in 
the  courts  of  such  orders* 

The  weight  of  the  findings  of  the  board  originally  made  in  the 
matter  is  a  question  different  from  that  concerning  the  power  of 
the  courts  over  the  issue  on  which  such  findings  are  offiered  as 
evidence.  ISo  doubt,  cases  may  arise  where  the  findings  of  the 
Commission,  as  is  said  in  Fuget  Sound  Electric  S.  Co.  v.  Bail- 
road  Commission,  65  Wash.  75, 117  Pac.  739,  Ann.  Cas.  1913B, 
763,  reiterated  in  State  ex  rel.  Great  Northern  R.  Co.  v.  Public 
Service  Commission,  76  Wash.  625,  137  Pac.  132,  may  neces- 
sarily be  of  an  expert  character,  and,  because  thereof,  entitled  to 
great  weight ;  yet  the  same  is  not  true  in  the  instant  case.  Courts 
can  satisfactorily  determine  the  issue  presented  of  the  reasona- 
bleness or  unreasonableness  of  the  order  made  in  the  light  of  all 
the  circumstances. 

It  may  be  conceded  that  the  legislature  could  have  passed  this 
statute  without  the  proviso,  and  required  daily  passenger  train 
service.  It  had  the  power  to  declare  such  to  be  the  public  policy. 
But  it  also  had  the  power  to  declare  an  exception  to  be  the  pub- 
lic policy  to  be  observed,  and  has  done  so.  Had  no  exception 
been  made,  but  a  daily  train  been  required,  it  would  not  only 
have  been  within  the  power,  but  it  would  have  been  the  duty,  of 
the  Commission  to  compel  a  daily  service.  With  the  exception 
made,  however,  it  is  the  fluty  of  the  Commission  to  likewise  com- 
ply with  the  law  and  observe  the  exception.  What  the  Commis- 
sion might  have  done  had  the  statute  not  containe<f  the  proviso 
can  furnish  no  basis  for  disregard  of  the  proviso  nor  make  it 
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any  the  less  the  statute.  That  the  exception  is  granted  in  per- 
missive, rather  than  in  mandatory,  language,  is  immaterial,  as 
it  does  not  signify  that  it  is  not  its  declared  policy  that,  when 
the  facts  bring  the  carrier  within  the  exception,  it  should  enjoy 
its  benefits ;  nor  because  it  is  framed  in  permissive  language  does 
it  place  the  ruling  of  the  Commission  beyond  appeal  and  court 
review. 

Now  as  to  merits :  The  branch  line  from  Flaxton  to  Ambrose 
was  61  miles  long.  Tabulations  of  receipts  and  expenditures 
made,  allotted,  or  apportioned  to  this  line  for  the  three  years  end- 
ing, respectively,  June  30, 1909, 1910,  and  1911,  are  in  evidence. 
During  this  period  mixed  train  service  was  given.  From 
freight,  passenger,  mail,  and  express,  apportioned  on  a  mile- 
age basis,  the  earnings  of  this  branch  .  show  $50,030,  $51,- 
818,  and  $49,147  per  year,  respectively.  It  is  urged  that  the 
apportionment  made  of  these  earnings  is  improper,  and  does  not 
truly  reflect  the  benefit  of  the  branch  to  the  railroad  system  as 
a  whole.  But  of  all  known  methods  of  apportionment,  that  on 
the  mileage  basis  seems  most  equitable,  and  has  met  generally 
with  the  approval  of  the  courts.  Against  these  earnings  must 
be  charged  approximately  $22,000  per  year  for  strictly  transpor- 
tation expenses  alone, — an  expense  unquestionably  disbursed  on 
the  branch  line  in  producing  its  earnings.  To  this  there  must 
necessarily  be  added  $14,000  per  year  for  taxes  of  this  branch 
line,  another  expense  equally  certain,  making  a  total  definite 
expense  from  these  two  items  alone  of  $36,000,  which  includes 
no  overhead  charge  such  as  maintenance  of  way  and  structures, 
maintenance  of  equipment,  trafiic,  and  general  expenses  of  the 
general  railway  system,  a  proper  proportion  of  all  of  which  upon 
an  equitable  basis  must  be  allotted  to  or  charged  against  this 
branch  line  under  the  holding  in  Northern  P.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585,  59  L.  ed.  -— ,  L.R.A.  — ,  P.U.R.  1915C, 
277,  35  Sup.  Ct.  Rep.  429,  just  decided  by  the  Supreme  Court 
of  the  United  States,  or  what  is  commonly  known  as  the  North 
Dakota  Lignite  Coal  Rate  Cases.  The  Federal  court  reversed 
this  court  partially  upon  the  very  proposition  now  under  consid- 
eration. Our  holding  was  that  "out  of  pocket  costs,"  in  effect, 
constituted 'the  real  and  actual  cost  of  transportation  of  the  par- 
ticular commodity  in  fixing  a  commodity  rate,  inasmuch  as  the 
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overhead  charges  would  continue  regardless  of  any  or  all  business 
done.  The  Federal  Supreme  Court,  however,  has  announced 
the  rule  applicable  to  a  commodity  (and  necessarily  applicable 
as  well  to  the  total  earnings  of  a  branch  line)  that  in  calculating 
the  cost  of  carriage  there  must  be  a  proper  allocation  or  appor- 
tionment of  all  overhead  charge  made  and  added  to  the  out  of 
pocket  costs.  The  portion  of  such  general  overhead  charge  to 
this  branch  line  is  in  excess  of  $20,000  per  year,  or  about  the 
amount  of  the  local  branch  line  operating  expense.  This  may 
be,  and  probably  is,  somewhat  excessive,  as  ordinarily  the  ratio 
of  operating  "out  of  pockef '  expenses  to  overhead  charges  is  as 
60  to  40.  Figured  on  this  basis,  the  total  expense  apportionable 
to  this  branch  line,  exclusive  of  taxes,  will  reach  between  $37,000 
and  $38,000  per  year.  When  taxes  are  added  in  the  sum  of 
$14,000  per  annum,  the  total  expense  exceeds  by  approximately 
$2,000  the  total  revenues  of  the  branch.  And  these  figures  are 
the  result  of  a  three-year  test,  during  all  of  which  time  mixed 
passenger  and  freight  service  only  was  given.  The  testimony  is 
that  the  addition  of  daily  passenger  service,  as  ordered  installed 
by  the  Commission,  will  increase  the  yearly  operating  expense 
$14,000.  This  would  increase  the  actual  deficit  or  expenses  over 
receipts  to  about  $16,000  per  annum.  These  are  our  deductions. 
The  railroad's  figures  are  that  the  deficit  will  be  much  greater, 
approximately  $40,000  annually.  It  is  apparent  that,  if  the 
train  service  ordered  be  installed,  it  will  be  at  an  actual  outlay 
in  expense  over  the  receipts  of  at  least  $1,000  a  month.  There 
can  be  no  escape  from  this  fact,  any  more  than  there  can  be  any 
from  the  further  conclusion  that  the  people,  other  patrons  of  the 
road  elsewhere,  must  make  good  this  needless  deficit  if  the  order 
is  enforced.  And  the  carrier's  property  right  to  a  reasonable  rate 
of  return  on  its  money  invested  has  been  wholly  omitted  from  the 
foregoing  calculations.  It  has  been  held  that,  in  prescribing  the 
carrier's  duties  to  the  public, — a  matter  that  the  public  may  to 
an  extent  control, — ^the  public  may  compel  a  daily  passenger 
service  to  be  rendered  wholly  independent  of  expense  to  the  com- 
pany. This  requirement  is  held  valid  on  the  basis  of  it  being 
a  requirement  concerning  the  public  service  and  a  mere  incident 
to  the  railroad  business  as  a  whole.  However,  the  statute  in 
question  contains  a  proviso  in  eflfect  excusing  the  company  from 
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operating  a  separate  daily  passenger  and  freight  service  when  it 
"shall  make  it  appear  to  the  board  that  the  business  on  any  line 
of  its  road  will  not  justify  its  operating  both  the  passenger  and 
freight  train  herein  provided  for/' 

The  statute  has  reference  to  a  portion, — i.  e.,  branch  lines, — 
and  not  the  entire  railroad  system.  Whether  any  particular  part 
of  the  main  line  of  the  system  may  be  segregated  and  come  within 
the  statute  is  unnecessary  to  determine.  It  is  certain  that  the 
statute  has  particular  reference  to  branch  line  service.  The  por- 
tion of  this  road  to  be  taken  in  this  case  for  the  purpose  of  plao- 
ing  total  earnings  against  total  cost  of  earnings,  to  determine 
whether  the  traffic  will  or  "will  not  justify  its  operating  both 
passenger  and  freight"  service,  must  be  this  branch  line  only» 
In  other  words,  the  statute  speaks  of  the  business  on  branch 
lines,  and  hence,  as  to  this  case,  contemplates  that  this  branch,, 
as  the  one  in  question,  shall  be  considered  separate  and  independ- 
ent from  the  receipts  and  disbursements  necessary  elsewhere  on 
the  system.  When  the  receipts  will  not  "justify  its  operating^ 
both  the  passenger  and  the  freight  train"  daily,  mixed  trains  may 
be  run.  The  receipts  must  justify  in  a  business  way  the  dis- 
bursements occasioned  by  a  daily  service.  It  was  but  another 
way  of  stating  that  the  receipts  must  be  sufficient,  or  nearly  so,, 
to  bear  the  expense  of  a  daily  service.  !N'ecessarily  some  rea- 
sonable latitude  fol*  judgment  and  discretion  on  the  part  of  the 
board  must  be  allowed.  And  such  is  allowed  by  the  language 
used.  The  measure  is  the  *T)usiness"  done  on  the  particular 
line.  The  railroad  cannot,  as  a  matter  of  strict  legal  right,  re> 
fuse  to  install  daily  passenger  service  on  the  sole  ground  that  to- 
do  so  would  run  the  total  expense  above  the  total  income  from 
the  branch,  as  the  element  of  public  service  which  the  road  is^ 
chartered  to  perform  enters  into  consideration.  But,  in  the  ab- 
sence of  some  strong  reason  to  the  contrary,  proof  that  the  neces- 
sary expense  is  in  excess  of  total  receipts  should  control  the  situa- 
tion and  authorize  the  conclusion  being  drawn  that  the  business 
will  not  justify  such  daily  service.  On  proof  of  these  facts  the 
company  prima  facie  justified  its  failure  to  install  a  separate 
•daily  passenger  service,  or  exonerated  itself  from  so  doing. 

Of  course,  this  court,  like  the  Board  of  Eailroad  Commission- 
ers, has  the  right  to  take  judicial  notice  of,  and  consider  with  the 
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evidence,  many  outside  matters  throwing  light  upon  the  situa- 
tion. In  so  doing  it  is  to  be  observed  that  shortly  after  this 
branch  was  built  to  Ambrose  a  rival  and  competing  branch  of  the 
Great  Northern  Railroad  was  built  from  Crosby  to  Berthold. 
This  Flaxton-Ambrose  branch  parallels  the  international  bound- 
ary, running  east  and  west  from  3  to  10  miles  south  of  it.  For 
about  four-fifths  of  its  entire  length,  or  from  Crosby  down,  it 
is  closely  paralleled  on  the  south  by  the  Great  Northern  Berthold 
branch  line.  The  only  territory  left  solely  tributary  to  this  Soo 
line  is  that  portion  between  Crosby  and  Ambrose,  and  not  exceed- 
ing 9  miles.  A  daily  passenger  service  from  Crosby  to  Minot 
and  return  via  Berthold  has  been  maintained,  affording  all  resi- 
dents in  this  territory  very  convenient  passenger  service  on  the 
Great  Northern,  the  only  way  to  meet  which  by  the  Soo  would 
necessitate  installing  a  similar  return  service  from  Ambrose  to 
Minot  and  return.  The  receipts  from  this  branch  show  that  such 
competition  could  but  result  in  added  useless  expense  under  con- 
ditions as  they  were  when  this  trial  was  had.  The  long  and 
short  of  the  whole  proposition  is  that  in  a  territory  capable  of 
sustaining  but  one  line  of  railroad  two  have  been  built,  and  one 
or  hoih  must  suffer  the  consequences  of  competition  for  terri- 
tory. The  reason  for  the  deficit,  then,  on  this  branch,  is  as  self- 
evident,  as  is  the  fact  that  the  branch  will  sustain  or  justify  but 
a  mixed  freight  and  passenger  service.  And  the  fact,  too,  that 
the  public,  as  a  result  of  such  competitive  service,  is  having  its 
wants  supplied  by  the  Berthold  branch,  is  also  inconsistent  with 
any  claim  of  justification  that  might  otherwise  be  urged  for  a 
daily  Soo  passenger  service.  This  does  not  apply  to  Ambrose 
or  the  territory  inomiediately  tributary  thereto.  But  it  would  be 
unjust  to  say  that  an  unprofitable  passenger  service  over  50  miles 
of  branch  line '  railroad  should  be  compelled  merely  to  suit  the 
convenience  of  a  town  of  500  people  and  surrounding  community, 
at  the  most  not  exceeding  in  the  aggregate  1,000  people,  while  all 
other  iownB  on  the  line  are  otherwise  adequately  served,  and  then, 
too,  when  the  particular  town  complaining  has  the  benefits  al- 
ready of  a  mixed  passenger  and  freight  service.  To  enforce  the 
order  made  would  be  to  compel  an  additional  expenditure  of 
$14,000  per  annum  over  receipts,  where  the  traffic  now  will  not 
return  the  expense  it  causes,  all  to  suit  the  convenience  of  a 
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single  small  community.  Such  an  order  is  not  "justified,"  to 
use  the  statutory  term. 

It  is  easy  to  understand  how  the  opposite  conclusion  was 
reached  by  the  Board  of  Railroad  Commissioners  and  the  district 
court.  It  is  explained  by  the  fifth  finding  of  fact,  wherein  the 
court  found :  That  the  entire  mileage  of  this  railroad  company  in 
this  state  is  1,110  miles,  producing  annual  earnings  of  $4,000,000, 
and  that  "there  is  no  evidence  that  the. total  mileage  of  the  com- 
pany in  the  state  is  operated  at  a  loss  as  a  whole,  or  that  the 
earnings  of  that  portion  of  the  mileage  of  the  company  within 
this  state  are  not  sufficient  to  pay  a  reasonable  income  upon  the 
sums  of  money  invested  in  the  property  and  rolling  stock  of  the 
company  within  the  state." 

The  only  purpose  of  such  finding  was  to  allow  the  court  to 
reason  along  lines  parallel  with  those  heretofore  followed  by  this 
court  in  the  Lignite  Coal  Rate  Cases,  but,  as  this  reasoning  was 
recently  condenmed  by  the  Federal  Supreme  Court  when  applied 
to  a  commodity  or  a  classification,  it  must  be  equally  untenable 
when  used  as  a  basis  for  determining  whether  or  not  the  income 
of  a  branch  line  is  to  be  treated  with  reference  to  the  earnings 
of  the  whole  system  within  the  state.  The  Federal  Supreme 
Court  negatives  any  such  conclusion,  and  by  analogous  reasoning 
we  must  determine  the  question  as  one  of  receipts  and  expendi- 
tures of  the  branch  line  alone.  To  quote  from  the  recent  Federal 
decision:  "The  public  interest  cannot  be  invoked  as  a  justifica- 
tion for  demands  which  pass  the  limits  of  reasonable  protection 
and  seek  to  impose  upon  the  carrier  and  its  property  burdens  that 
are  not  incident  to  its  engagement.  In  such  a  case  it  would  be 
no  answer  to  say  that  the  carrier  obtains  from  its  entire  intra- 
state business  a  return,  as  to  the  sufficiency  of  which  in  the  aggre- 
gate it  is  not  entitled  to  complain." 

In  the  West  Virginia  Rate  Case,  ]!^orfolk  &  W.  R  Co.  v.  Con- 
ley,  230  U.  S.  605,  59  L.  ed.  — ,  P.U.R.  1915C,  293,  35  Sup. 
Ct.  Rep.  437,  decided  at  the  same  time  as  the  North  Dakota 
Lignite  Coal  Rate  Cases,  supra,  the  same  principle  was  enforced 
as  to  different  classes  of  traffic  and  freight.  By  analogy  the 
precedent  applies.  This  branch  should  not  be  compelled  to 
operate  in  a  particular  manner  at  a  great  increase  of  loss  over 
present  cost  of  operation  because,  forsooth,  the  railroad  can  afford 
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to  suffer  this  loss  by  recouping  itself  from  increased  rates  of 
revenue  obtained  elsewhere,  or  on  its  other  lines  within  the  state. 
'Not  is  such  the  intent  of  the  statute,  as  has  been  observed;  it 
providing  that  the  character  of  the  branch  service  to  be  given 
shall  be  determined  from  the  proceeds  of  that  branch  line,  and 
not  from  the  proceeds  of  all  of  the  system  within  the  state. 

Judicial  notice  is  taken  of  the  fact  that  this  branch  has  been 
extended  into  Montana,  and  present  conditions  may  warrant  a 
daily  passenger  service.  Questions  of  interstate  commerce  may 
now  arise.  Suitable  allowance  will  be  made  for  possible  changed 
conditions  in  any  judgment  and  order  to  be  entered  herein.  The 
judgment  appealed  from  is  ordered  vacated,  and  the  district  court 
will  direct  the  Board  of  Railway  Commissioners  of  this  state  to 
vacate  its  order  of  June  24,  1911,  as  an  order  erroneously  made, 
and  also  direct  that  said  board  may  either  dismiss  these  proceed* 
ings,  or  may  enter  such  further  order,  after  full  hearing  afforded 
the  railway  company,  as  present  conditions  may,  in  its  judg- 
ment, require,  and  the  law  permit  in  the  matter  herein  litigated. 

Christianson,  J.,  did  not  participate;  Burr,  District  Judge, 
sitting  in  his  stead. 

Bruce,  J.  (dissenting) :  I  am  compelled  to  dissent  from  the 
opinion  of  the  majority.  The  province  of  this  court,  as  I  under- 
stand it,  is  to  construe  the  law,  and  not  to  administer  it,  nor  to 
legislate.  This  court  has  no  right  to  ignore  the  plain  and  un- 
equivocal language  of  a  valid  legislative  enactment. 

The  legislature  of  North  Dakota  has  ordered  (as  it  had  a  right 
to  do,  and  with  the  wisdom  of  the  enactment  we  are  not  con- 
cemed)  that  daily  passenger  trains  shall  be  run  on  the  branch 
as  well  as  on  the  main  lines  of  the  railroads  within  the  state: 
"Provided,  however,  that  if  any  railroad  corporation  shall  make 
it  appear  to  the  Board  of  Eailroad  Commissioners  of  this  state 
that  the  business  on  any  line  of  its  road  will  not  justify  its  operat- 
ing both  the  passenger  and  freight  train  herein  provided  for  and 
said  board  shall  so  order,  such  company  may  operate  one  mixed 
train  on  such  line  each  way  on  every  business  day  in  the  year 
for  such  time  as  said  board  may  direct.''  Laws  of  1907,  chap. 
200. 

The  statute  expressly  provides  that  such  train  shall  be  run, 
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and  that  the  running  of  daily  passenger  trains  shall  be  the  uni- 
form public  policy  of  the  state  unless  the  Board  of  Railroad 
Commissioners  (which  is  an  administrative  agency  intrusted  with 
the  general  supervision  of  raiboad  matters  in  North  Dakota) 
shall  order  otherwise.  But  the  majority  of  this  court  holds 
that  it,  and  not  the  Board  of  Eailroad  Commissioners,  may  is- 
sue such  order  or  grant  such  excuse.  The  statute  expressly  pro- 
vides that  such  general  policy  of  daily  passenger  trains  shall 
prevail  unless  the  railroad  corporation  '^shall  make  it  appear 
to  the  Board  of  Railroad  Commissioners  of  this  state  that  the 
business  on  any  line  of  its  road  will  not  justify  its  operating 
both  the  passenger  and  freight  train  herein  provided  for,"  The 
majority,  however,  holds  that  if  a  railroad  company  makes  it 
appear,  not  to  the  Board  of  Railroad  Commissioners,  but  to  the 
district  court,  upon  a  trial  de  novo  and  upon  evidence  totally 
different  from  that  produced  before  the  commissioners,  that 
such  district  court  must  grant  the  excuse.  It  holds,  in  short, 
that,  where  the  legislature  says  that  a  matter  shall  be  made  to 
appear  to  the  Board  of  Railroad  Commissioners,  it  means  that 
it  shall  be  made  to  appear  to  the  district  court  upon  a  trial  de 
novo  and  upon  totally  different  evidence.  Not  only  this,  but 
it  holds  that  in  case  the  district  court  happens  to  be  of  the  same 
opinion  as  the  Board  of  Railroad  Commissioners,  an  appeal  even 
can  be  taken  from  its  decision,  and  that,  if  it  shall  be  made  to 
appear  to  the  supreme  court  that  such  excuse  from  the  oper- 
ation of  daily  passenger  trains  should  be  granted,  the  supreme 
court  may  grant  the  same.  It  holds,  in  short,  that  when  the  leg- 
islature provides  that  a  fact  or  condition  must  be  made  to  ap- 
pear to  the  Board  of  Railroad  Commissioners,  it  really  means 
that  this  fact  or  condition  must  be  made  to  appear  to  the  supreme 
court  It  would  be  hard,  indeed,  to  find  any  other  case  where 
a  clear  legislative  enactment  has  been  so  distorted  and  pervert- 
ed. 

The  only  excuse  for  the  holding  of  the  majority  is  that  an 
act  which  was  passed  in  1897,  and  ten  years  before  tiie  enact- 
ment of  the  statute  now  under  consideration,  provided  for  an 
appeal  from  orders  of  the  Board  of  Railroad  Commissioners  is- 
sued under  "the  act"  The  majority,  however,  absolutely  ig- 
nores the  fact  that  this  prior  act  of  1897  nowhere  made  any 
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provision  for  the  running  of  passenger  trains.  It  related  almost 
entirely  to  the  regulation  of  railroad  rates  and  to  the  orders  of 
the  Board  of  Railroad  Commissioners  in  relation  thereto.  It 
made  it  the  dat  j,  it  is  true,  of  the  Eailroad  Commissioners  to 
see  that  the  railroads  obeyed  the  laws  of  the  state.  It  nowhere, 
however,  provided  that  either  the  railroads  or  the  Board  of 
Bailroad  Commissioners  could  overrule  the  positive  mandates  of 
a  future  act,  nor  can  it  be  contended  that  when  it  provided  for 
an  appeal  from  orders  regulating  rates  it  tied  the  hands  of  sub- 
sequent legislatures  and  prevented  them  from  establishing  a 
public  policy  of  daily  passenger  trains,  and  vesting  the  respon- 
sibility of  its  carrying  out  in  the  discretion  of  the  Board  of 
Railroad  Commissioners. 

The  provision  of  the  act  of  1897  (chapter  115)  which  relates 
to  appeals  is  expressly  limited  in  its  application.  It  (§  32) 
provides  that  ^'any  railroad,  railroad  corporation  or  common 
carrier  subject  to  the  provisions  of  this  act,  or  any  other  per- 
son  interested  in  the  order  made  by  the  commissioners  of  rail- 
roads may  appeal  to  the  district  court  of  the  proper  county  in 
the  judicial  district  of  this  state  from  which  the  complaint  arose, 
and  which  is  the  subject  and  basis  of  the  order  .  •  •  made  by 
the  commissioners  of  railroads  regulating  or  fixing  its  tariffs 
or  rates,  fares,  charges,  or  classification,  or  from  any  other  order 
made  by  said  commissioners  under  the  provisions  of  this  act" 

This  limited  clause,  and  in  a  statute  which  says  nothing  about 
the  running  of  passenger  trains,  and  which  is  interested  solely 
in  tariff  classifications  and  rates,  and  in  the  general  details  of 
railroad  operation  in  relation  thereto,  is  construed  by  the  ma- 
jority opinion  to  apply  to  a  statute  which  is  passed  ten  years 
later,  which  provides  for  a  general  policy  of  passenger  service, 
and  which  provides  that  the  only  person  or  body  which  can 
grant  an  excuse  from  an  observance  of  such  policy  is  the  Board 
of  Railroad  Commissioners.  See  Robinson  v.  Sunderland  [1899] 
1  Q.  B.  751,  68  L.  J.  Q.  B.  N.  S.  330,  63  J.  P.  341,  80  L.  T.  N. 
S.  262,  15  Times  L.  R.  196,  19  Cox,  C.  C.  245. 

When  the  discretion  of  granting  such  an  excuse  is  by  chapter 
200  of  the  Laws  of  1907  vested  exclusively  in  the  Board  of 
Railroad  Commissioners,  and  then  only  in  case  certain  facts 
are  made  to  appear  to  them,  can  it  be  said  that  it  was  the  inten- 
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tion  of  the  legislature  that  new  evidence  should  be  introduced 
in  the  district  court,  and  that  that  court  should  be  vested  with 
the  power  to  hold  that  it  was  made  to  appear  to  the  Board  of 
Commissioners  which  did  not  in  fact  appear  to  them,  and  that, 
in  case  of  a  holding  of  that  court  which  was  adverse  to  the  rail- 
road company,  an  appeal  could  again  be  taken  to  this  tribunal, 
and  that  we  could  say  the  same  thing.  Is  it  not  clear  that 
the  general  policy  of  the  state,  as  announced  by  chapter  200  of  the 
Laws  of  1907,  was  a  policy  of  daily  passenger  service,  unless  the 
Board  of  Railroad  Commissioners  (which  is  an  administrative 
branch  of  the  government,  and  which  is  intrusted  with  the  duty 
of  subserving  the  interests  of  all  parties  concerned)  should  be 
satisfied  that  the  business  of  the  branch  line  did  not  justify  the 
expense,  and  that  in  that  event  an  excuse  should  be  granted  for 
a  limited  time?  Does  this  court,  we  may  now  ask,  assume  the 
power  to  fix  the  limits  of  that  time  ?  Is  it  not  also  clear  that 
the  writer  and  subscribers  to  the  majority  opinion  have  confused 
the  rights  of  the  railway  company  which  arise  imder  statutes 
which  regulate  rates  with  those  which  arise  under  statutes  which 
merely  relate  to  the  method  of  the  operation  of  its  lines  ?  Are  they 
not  infiuenced  in  their  decision  by  a  feeling  that  the  operation 
of  a  passenger  train  on  the  line  in  question  would  be  an  unprofit- 
able venture,  and  that  the  railway  company  should  by  some  means 
be  protected  against  loss?  Do  they  not  absolutely  ignore  the 
fact  that  the  railway  company  has  its  remedies,  and  that,  even 
if  it  had  not,  they  have  no  right  to  themselves  usurp  legislative 
functions  ?  "There  is,"  says  the  Supreme  Court  of  the  United 
States  in  Missouri  P.  R.  Co.  v.  Kansas,  216  TJ.  S.  262,  54  L. 
ed.  4Y2,  30  Sup.  Ct.  Ilep.  330,  "a  difference  between  the  ex- 
ertion of  the  legislative  power  to  establish  rates  in  such  a  man- 
ner as  to  confiscate  the  property  of  a  public  service  corporation 
by  fixing  them  below  a  remunerative  standard  and  one  compell- 
ing the  corporation  to  render  a  service  which  it  is  essentially  its 
duty  to  perform ;  and  an  order  directing  a  railroad  company  to 
run  a  regular  passenger  train  over  its  line,  instead  of  a  mixed 
passenger  and  freight  train,  is  not,  even  if  such  train  is  run  at  a 
loss,  a  deprivation  of  property  without  due  process  of  law,  or  a 
taking  of  private  property  for  public  use  without  compensation; 
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nor  is  such  an  order  an  unreasonable  exercise  of  governmental 
controL" 

The  reason  for  this  rule  is  that  the  charter  of  every  railroad 
corporation  must  be  deemed  to  have  been  granted  upon  the  the- 
orj  of  public  service,  and  that  the  road  will  really  serve  the 
public.  On  no  other  theory,  indeed,  can  the  right  of  eminent 
domain,  which  is  universally  conceded  to  railroad  companies,  be 
justified.  It  lies  also  in  the  ^ fact  that  the  railroad  corporation 
has  a  remedy  against  confiscation  in  the  right  and  power  to 
charge  rates  that  will  compensate  it  and  guarantee  to  it  a  rea- 
sonable profit  after  meeting  aU  of  the  requirements  of  the  state 
in  regard  to  service.  Having  this  power  to  insist  upon  an  ade- 
quate compensation,  and  to  demand  rates  which  will  be  com- 
mensurate to  the  duties  imposed,  it  cannot  complain  if  the 
public,  for  reasons  of  basic  convenience  or  of  public  safety,  de- 
mands passenger  rather  than  mixed  trains. 

Independently  of  statute,  dnd  under  its  charter,  it  is  the  duty 
of  the  railroad  company  to  carry  passengers,  as  well  as  freight 
Having  this  duty,  and  even  in  the  absence  of  a  statute,  it  is  its 
duty  to  furnish  reasonable  conveniences  and  a  reasonably  safe 
method  of  transportation  for  such  passengers.  ''It  cannot  be 
said  that  the  carrier  of  passengers  in  a  car  attached  to  a  freight 
train  is  a  suitable  and  proper  operation  of  a  railroad,  so  far  as 
the  carriage  of  passengers  is  concerned.  The  transportation  of 
passengers  on  a  freight  train,  or  on  a  mixed  train,  is  subordinate 
to  the  transportation  of  freight, — a  mere  incident  to  the  busi- 
ness of  carrying  freight.  To  furnish  such  cars  as  are  necessary 
for  the  suitable  and  proper  carriage  of  passengers  involves  the 
necessity  of  adopting  that  mode  of  carrying  passengers  which  is 
best  adapted  to  secure  their  safety  and  convenience.  This  can 
be  accomplished  better  by  operating  a  separate  passenger  train 
than  by  operating  a  naixed  train."  People  ex  reL  Cantrell  v. 
St.  Louis,  A.  &  T.  H.  R  Co.  176  111.  612,  85  L.RA.  656,  52 
N.  E.  292, 

This  must  be  universally  conceded.  In  fact,  it  needs  no  evi- 
dence to  show  that  from  the  standpoint  of  public  safety,  to  say 
nothing  of  speed  or  convenience,  there  is  no  parallel  between  a 
freight  or  mixed  train  and  a  strictly  passenger  train.  Is  not 
this  the  clear  polijy  which  is  announced  by  the  legislature?    It 
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is  a  self-evident  fact  that  the  interests  of  the  railway  companies 
and  of  the  public  are  one.  We  have  adopted  the  theory  of  quasi 
public  corporations.  We  have  given  to  the  railway  companies 
extraordinary  rights^  such  as  eminent  domain.  They  are  also 
essentially  businesses  which  are  "clothed  with  a  public  interest," 
which  are,  to  a  greater  or  lesser  extent,  monopolies,  and  which 
are,  therefore,  subject,  even  under  the  common  law,  to  legisla- 
tive control    Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77. 

On  the  other  hand,  the  constitutional  provisions  which  forbid  a 
deprivation  of  property  without  due  process  of  law  and  the  gen- 
eral spirit  of  fair  play  in  the  community,  as  well  as  the  economic 
fact  that  no  man  or  corporation  can  for  a  long  period  of  the  time 
be  induced  or  compelled  to  operate  at  a  loss,  have  given  rise  to 
the  rule  that  they  can  in  all  cases  insist  upon  a  fair  return  for 
the  capital  which  is  reasonably  invested  and  on  the  reasonably 
economical  administration  of  their  property,  and  that  this  right 
cannot  be  taken  from  them  by  the  legislature.  This  rule,  of 
course,  implies  that,  though  the  public  may  impose  duties  upon 
the  railway  company,  and  may  insist  that  its  needs  be  reasonably 
served,  yet  that,  when  these  requirements  impose  an  additional 
cost  upon  the  corporation,  it  may  reimburse  itself  in  the  form 
of  added  rates,  so  that  the  total  result  will  be  a  reasonable  profit 
on  its  enterprise.  On  this  theory,  and  as  a  last  analysis,  the 
public  themselves  pay  for  insisting  upon  added  requirements  or 
upon  an  obedience  to  the  duties  imposed  in  the  first  place  by  the 
charter  of  the  company ;  for  it  is  perfectly  clear  that  every  new 
expense  which  is  imposed  upon  the  railroad  company,  whether 
in  the  form  of  adequate  service  or  in  the  form  of  taxes,  is  ulti- 
mately paid  by  the  traveling  and  freight  consuming  public,  as 
such  expenses  only  tend  to  elevate  the  point  which  divides  loss 
and  profit,  and  to  raise  the  point  where  a  reasonable  profit  is  ex- 
ceeded and  the  public  may  insist  upon  a  reduction  of  rates. 
Iforthem  P.  R  Co.  v.  Richland  County,  28  N.  D.  172,  L.R.A. 
1915A,  129,  148  N.  W.  645.  The  Board  of  Railroad  Commis- 
sioners, theref  orC)  are  intrusted  with  the  duties  of  subserving  the 
interests  of  both  the  railroad  companies  and  of  the  public.  Among 
those  duties  (and  imposed  by  chapter  200  of  the  Laws  of  1907) 
is  the  duty  to  determine  whether  the  business  of  a  branch  line 
really  justifies  the  imposing  upon  the  railway  company,  as  well 
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as  upon  the  public,  the  increased  cost  of  passenger  service,  or, 
rather,  whether  or  not  the  loss  is  so  apparent  that  they  should 
excuse  the  railway  company  for  a  limited  period  of  time  from 
complying  with  the  provisions  of  the  general  law  which  requires 
the  running  of  such  trains  and  the  incurring  of  such  expense. 
This  is  purely  an  administrative  function,  and  is  clearly  made 
so  by  the  act  of  1907,  and  there  is  no  justification  nor  excuse  for 
attempting  to  limit  that  act  by  claiming  that  there  is  an  appeal 
from  the  discretion  of  such  Commission,  which  appeal  is  not 
provided  for  in  the  act  in  question,  and  which  is  sought  to  be 
based  on  the  provisions  of  a  statute  which  was  passed  ten  years 
before,  and  which  has  no  connection  what^ver  with  the  statute 
under  consideration. 

The  plaintiff  railway  oompany  is,  as  a  matter  of  fact,  entitled 
to  but  little  consideration  in  this  particular  controversy,  though, 
of  course^  as  the  rule  which  is  announced  by  the  decision  is  far- 
reaching,  it  and  the  general  public  are  entitled  to  the  fullest  con- 
sideration of  the  questions  involved.  It  at  no  time  has  complied 
with  the  provisions  of  the  statute,  and  much  of  the  confusion 
which  is  apparent  in  the  record,  and  in  the  opinion  of  the  ma- 
.  jority,  I  believe  is  due  to  this  fact.  It  has  delayed  for  many 
years  a  decision  in  a  matter  which  long  ago  should  have  been 
settled.  The  act  of  1907  jjrovides  for  a  general  policy  of  pas- 
senger service.  It  provides  that  passenger  trains  shall  be  run 
unless  an  excuse  is  granted,  and  then  that  that  excuse  shall  only 
be  "for  such  time  as  said  board  may  direct.^^  It  presupposes  the 
institution  of  that  service  in  the  first  instance.  I  do  not  say 
that  the  railway  company  should  necessarily  have  immediately 
instituted  the  service  after  the  law  became  operative  and  appli- 
cable to  it,  but  I  do  say  that,  if  it  did  not  do  so,  it  should  have 
immediately  applied  to  the  Board  of  Bailroad  Commissioners 
for  the  excuse.  Instead  of  doing  this,  the  railway  company,  how- 
ever, has  never  attempted  to  comply  with  the  statute,  and  it 
made  no  application  to  the  Board  of  Eailroad  Commissioners  to 
be  excused  from  such  compliance  until  tiie  road  had  been  in 
operation  for  some  years,  and  until  the  Board  of  Railroad  Com- 
missioners had  been  compelled  to  issue  an  order  requiring  it  to 
comply  with  the  provisions  of  the  statute.  It  now  seeks  to  avoid 
the  provisions  of  the  statute,  which  vests  the  exclusive  discretion 
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as  to  the  granting  of  such  permission  or  excuse  in  the  Board  of 
Railroad  Commissioners,  by  appealing  from  the  order  which  re- 
quires it  to  obey  the  law,  and  which  necessarily  must  be  valid, 
unless  in  the  first  instance  it  had  obtained  such  excuse.  It  may 
be  that  such  order  is  appealable,  but  on  such  appeal  it  can  only 
be  shown  that  the  railway  company  was  not  actually  within  the 
state  and  subject  to  the  jurisdiction  of  the  board,  or  that,  as  a 
matter  of  fact,  the  passenger  train  was  in  operation,  or  that  the 
Board  of  Railroad  Commissioners  had  for  some  other  reason  act- 
ed outside  of  its  jurisdiction.  The  railway  company  cannot,  by 
appealing  from  such  order,  accomplish  the  same  results  as  if 
it  had  appealed,  and  an  appeal  had  been  allowed  by  the  statute, 
from  the  refusal  of  the  commissioners  to  grant  the  excuse.  It,  it 
is  true,  tried  the  two  matters  together,  and  the  record  is  greatly 
confused,  but  the  fundamental  fact  still  remains  that  the  only  de- 
fense to  the  order  was  the  alleged  fact  that  the  Board  of  Rail- 
road Commissioners  did  not  grant  the  excuse,  and  should  have 
done  so.  But  this  decision  was  not  reviewable  in  the  district 
court,  and  is  not  reviewable  here. 

I  fully  agree  with  the  conclusion  of  the  majority  that  it  was 
the  intention  of  the  legislature  that  it  was  the  business  of  tha 
branch  line,  and  not  of  the  railway  company  as  a  whole  within 
the  state,  that  should  justify  the  operation  of  the  passenger  train ; 
in  other  words,  that  it  was  this  criterion  that  should  be  adopted 
by  the  Board  of  Railroad  Commissioners.  The  matter,  how- 
ever, with  this  general  rule  or  criterion  as  a  guide,  was  left  to 
their  discretion.  I  should  also  add  that  there  is  serious  doubt 
in  my  mind  as  to  whether  the  evidence  offered  by  the  railway 
company  was  in  any  way  competent  and  controlling.  When  I 
say  that,  in  my  opinion,  it  was  the  business  of  the  branch  line 
that  should  justify  the  incurring  of  the  expense  of  the  daily  pas- 
senger service,  I  do  not  mean  that  in  every  instance  a  branch 
line  should  show  a  profit  on  the  basis  of  its  mileage,  for  in  many 
instances  a  branch  lilie  is  but  a  feeder,  and,  though  but  a  few 
miles  in  length,  may  be  the  origin  of  hundreds  of  miles  of  long- 
distance freight  or  passenger  transportation,  and  become  in  this 
way  the  source  of  a  large  revenue  which  is  entirely  disproportion- 
ate to  its  length.  The  proof  of  the  railway  company  was  defec- 
tive in  this  respect     Instead  of  showing  what  the  branch  line 
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really  furnished  in  the  way  of  business,  it  apportioned  its  re- 
ceipts to^the  branch  line  on  the  basis  of  the  mileage  of  that 
line.  If  this  theory  be  adopted,  I  believe  I  am  safe  in  saying 
that  there  is  hardly  a  paving  branch  line  in  North  Dakota.  It 
must,  however,  be  clear  to  all  that  a  branch  line,  though  short 
in  its  mileage,  may  open  up  a  pocket  of  grain  or  of  coal,  or  other 
freight  or  passenger  traffic.  That  grain  or  coal  is  carried  for  a 
few  miles  over  the  branch  line,  and  then  is  carried  for  many 
hundreds  of  miles  over  the  main  line  for  which  service  the  com- 
pany is  compensated.  A  branch  line,  in  short,  may  be  a  feeder 
and  the  basis  of  a  large  revenue,  not  because  of  its  mileage,  but 
because  it  furnishes  the  material  for  hundreds  and  even  thou- 
sands of  miles  of  through  transportation.  There  is  hardly  a  car- 
load of  wheat,  for  instance,  that  stops  at  the  end  of  the  branch 
line  and  does  not  go  on  to  Duluth  or  to  Minneapolis,  or  even  to 
Chicago.  In  any  view  of  the  case  the  railroad  commissioners 
can  hardly  be  said  to  have  abused  their  discretion  when  they 
failed  to  grant  the  excuse  upon  the  proof  that  was  furnished. 
It  can  hardly  be  said  that  it  must  have  satisfactorily  appeared 
to  them  that  the  branch  line  was  not  a  paying  line.  I  am  of 
the  opinion  that  the  judgment  of  the  District  Court  should  be 
affirmed. 

Burr,  District  Judge  (dissenting)  :  I  reach  the  same  con- 
clusion as  Justice  Bruce.  The  issue  involved  is  this:  Has  the 
railway  company  the  right  of  appeal  from  the  action  of  the 
Board  of  Railroad  Commissioners  in  refusing  permission  to  be 
relieved  from  the  observance  of  the  provisions  of  §  4789  of  the 
Compiled  Laws  of  1913  ?  The  Board  of  Railroad  Commission- 
ers is  part  of  the  executive  department  of  this  government,  free 
from  the  control  of  the  judiciary,  unless  such  control  is  given 
by  the  Constitution  and  the  law.  It  is  true  the  powers  and 
duties  of  the  board  "shall  be  as  prescribed  by  laV^  (§  83,  Const.) ; 
but  this  does  not  presuppose  appeal  to  the  courts.  The  right  of 
appeal  must  be  clearly  defined;  there  is  no  presumption  in  its 
favor,  and,  unless  jurisdiction  to  revise  these  acts  is  given  to  the 
courts,  it  does  not  exist  As  Justice  Bruce  has  pointed  out,  the 
section  relied  on  as  granting  appeals  from  orders  of  the  board 
is  not  applicable.     In  addition  to  the  fact  that  the  matter  in- 
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volved  here  was  not  in  the  contemplation  of  the  legislature  when 
§  4Y36  was  enacted,  there  is  this  feature:  The  evid^jpLce  of  the 
action  of  the  Board  of  Railroad  Commissioners  is  not  an  order 
in  that  sense.  The  fact  that  an  order  is  in  the  negative  is  not 
the  question ;  there  is  no  order  here^  within  the  meaning  contem- 
plated— simply  a  refusal  to  grant  permission.  It  is  immaterial 
what  it  may  be  called.  The  board  is  not  requiring  the  railway 
company  to  do  or  not  to  do  a  certain  thing;  the  law  inquires 
the  company  to  run  the  passenger  trains.  It  is  the  duty  of  the 
company  to  do  so.  The  legislature  recognized  that  this  may  en- 
tail expense  and  loss  which  could  only  be  compensated  by  an 
increase  in  rates,  and  made  provision  whereby  one  part  of  the 
executive  department  may  waive  compliance  with  this  section^ 
provided  the  railway  company  ^^makes  it  appear  to  the  board'' 
that  the  business  does  not  justify  this  expenditure  and  the  said 
board  shall  so  order.  There  is  no  analogy  between  the  provisions 
of  this  section  and  the  control  of  rates.  Primarily,  the  carrier 
controls  the  rates.  It  is  its  road  and  its  business.  Only  to  pre- 
vent injustice  does  the  state  interfere.  The  so-called  "Lignite 
Cases'*  in  the  United  States  Supreme  Court  show  this.  But 
the  requirement  to  run  trains  is  an  entirely  different  matter.  It 
is  conceded  the  state  has  the  right,  from  the  very  first,  to  insist 
on  this  action,  and  has  placed  with  the  administrative  department 
the  power  of  waiving  compliance.  The  duties  prescribed  and  or- 
ders made  pursuant  to  the  provisions  of  §  4736  have  no  rela- 
tion to  this  matter.  This  seccion  is  part  of  chapter  115  of  the 
Session  Laws  of  1897,  and  is  entitled,  "An  Act  to  Eegulate 
the  Transportation  of  Passengers  and  Property  by  Common  Car- 
riers, ...  to  Provide  for  the  Control  Thereof,  in  the  Matter 
of  Eates  to  be  Charged  for  Such  Transportation  and  the  Manner 
Thereof,  to  Define  the  Powers  and  Duties  of  the  Conmiissioners 
of  Kailroads.  .  .  ."  The  right  to  appeal,  as  given  by  the 
provisions  of  this  chapter,  is  the  right  to  appeal  from  any  order 
"regulating  or  fixing  tariffs  of  rates,  fares,  charges,  or  classifi- 
cations, or  from  any  other  order  made  by  said  commissioners 
under  the  provisions  of  this  act."  Section  4789  is  part  of  chap- 
ter 200  of  the  Session  Laws  of  1907,  entitled,  "An  Act  to  Regu- 
late the  Operation  of  Passenger  and  Freight  Trains  over  Rail- 
way Lines  in  This  State.    •    •    •"    This  act  in  form  is  not  an 
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amendment  to  chapter  115  of  the  Session  Laws  of  1897^  nor 
does  it  refer  to  such  chapter  or  to  the  act  therein  stated.  It  is 
a  separate  and  distinct  act,  and,  so  far  as  the  first  section  is  con- 
cerned (§  4789  of  the  Ciompiled  Laws),  it  is  an  entirely  differ- 
ent matter.  The  last  paragraph  of  this  new  act  of  1907  says : 
^'Kothing  in  this  act  contained  shall  in  any  manner  be  construed 
as  repealing  or  in  any  manner  altering  any  other  act  or  part  of 
act,  heretofore  adopted  by  the  legislature  of  this  state,  but  the 
remedies  herein  provided  shall  be  cumulatire  to  all  other  reme- 
dies now  existing." 

It  is  clear  from  this  §  7  that  chapter  200  is  intended  to  be 
additional  to  chapter  116  of  the  Session  Laws  of  1907,  and  any 
control  given  therein,  or  declaraticm  made,  is  additional  to  chap- 
ter 115  of  the  Session  Laws  of  1897.  Therefore  the  provisions 
of  chapter  115  of  1897  Laws,  with  reference  to  appeals  from 
the  orders  of  the  Commissioners,  should  not  be  extended  to  chap- 
ter 200  of  Session  Laws  of  1907,  unless  the  nature  of  the 
subject-matter  treated  is  so  connected  with  chapter  115  of  the 
Session  Laws  of  1907  as  to  be  construed  an  amendment.  The  ju- 
dicial does  not  control  the  other  departments  of  the  government, 
unless  the  power  is  given  explicitly,  not  by  implication. 

Then,  again,  the  expression  *'made  to  appear  to  the  Board 
of  Eailroad  Commissioners"  is  broader  than  judicial  discretion; 
it  is  analogous  to  personal  satisfaction.  The  board  alone  can 
say  whether  it  is  made  to  appear  to  the  board.  The  legislature 
desired  the  opinion  and  judgment  of  the  board  on  the  question 
whether  it  would  be  better  in  certain  cases  to  permit  a  waiver 
of  what  the  state  has  a  right  to  insist  on,  or  have  the  company 
raise  its  rates.  It  is  not  a  question  of  arbitrary  power,  although 
this  is  always  involved,  even  in  the  decision  of  cases.  The  num- 
ber of  times  the  question  may  be  reviewed  does  tend  to  justice ; 
but  the  final  determination  must  be  somewhere.  The  legislature 
has  seen  fit  to  confide  to  the  board  the  power  of  saying  whether 
the  state  will  waive  its  right  to  insist  on  running  of  daily  passen- 
ger trains.  It  is  a  matter  of  grace  on  the  part  of  the  state,  not 
a  matter  of  right  to  which  the  road  is  entitled  when  it  brings 
itself  within  the  limit.  The  railway  may  present  a  strong  show- 
ing why  it  should  be  permitted  to  substitute  a  mixed  train,  and 
I  believe  it  has;  but  the  board  may,  in  its  judgment,  think  it 
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better  to  require  this  service  to  the  public,  even  though  it  merely 
suits  the  convenience  of  a  town  of  500  inhabitants.  This  is  a 
matter  which  appeals  to  the  legislature,  and  it  is  the  judgment 
of  the  board  the  legislature  desires.  It  must  be  made  to  appear 
t^  the  board,  and  not  to  the  courts.  It  may  be  asked :  What  is 
to  be  done  in  case  the  board  acts  arbitrarily?  The  answer  is 
found  in  Worman  v.  Hagan,  78  Md.  152,  21  L.E.A.  720,  27 
Atl.  616,  where  the  court  says:  "It  would  not  be  becoming  to 
this  court  to  suppose  that  such  a  contingency  would  ever  happen. 
The  courtesy  due  to  the  executive  department  forbids  us  to  en- 
tertain such  a  conjecture.  But  if,  unhappily,  in  future  times, 
it  ever  should  occur,  assuredly  a  sufficient  remedy  wiU  be  found. 
The  resources  of  a  free  government  are  ample,  and  will  always 
be  found  adequate  to  punish  and  redress  offenses  against  its 
sovereignty." 

But  the  company  is  not  injured  in  any  way.  The  law  does  not 
compel  the  road  to  do  business  at  a  loss,  and  the  facts  and  fig- 
ures set  forth  appear  to  be  beside  the  question,  except  so  far  as 
they  appeal  to  the  judgment  of  the  board  in  determining  whether 
it  be  better  to  substitute  mixed  trains  for  a  time  and  thus  save 
expense,  or  have  a  readjustment  of  schedules  with  all  of  the  at- 
tendant trouble  and  delay.  This  matter  can  be  adjusted  readily. 
Primarily,  the  carrier  fixes  its  own  rates.  Laws  fixing  too  low 
rates  are  frequently  declared  confiscatory,  and  therefore  this  ele- 
ment of  hardship  and  injustice  is  not  involved.  As  Justice 
Bruce  has  pointed  out,  the  state,  as  an  incident  to  its  sovereignty, 
has  a  right  to  require  the  service,  and  the  company  must  accede. 
The  company  has  the  right  to  fix  remunerative  rates,  however, 
and  if  the  state,  in  insisting  on  its  rights  of  adequate  service  to 
the  public,  requires  action  which  increases  expense,  the  added 
rate  will  not  be  controlled,  unless  it  is  unreasonable.  The  legis- 
lature has  seen  fit  to  place  this  power  with  the  board,  and,  as 
after  noted,  did  not  contemplate  appeal  therefrom. 

There  are  special  features  involved  here.  The  railway  com- 
pany is  asking  a  review  of  the  judgment  of  the  Board  of  Rail- 
road Commissioners,  but  the  review  is  based  on  matters  not  be- 
fore the  board,  if  the  contention  of  appellant  be  correct.  How 
can  it  be  said  that  the  railroad  "makes  it  to  appear  to  the  board," 
when  the  board  denies  the  request  on  the  showing  before  it  ?    The 
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courts  may  have  new* evidence  regarding  rates;  this  is  a  matter 
where  the  state  cannot  interfere  unless  the  railroad  is  guilty  of 
injustice  and  the  interference  is  aimed  to  secure  justice.  In 
this  situation  cited  the  board  is  the  first  agency,  and  appeal  to 
the  courts  is  given ;  but  the  question  at  issue  in  that  case  is  one 
where  the  company  has  the  primary  right  to  fix  its  own  rates. 
In  the  case  at  bar  we  are  concerned  with  a  matter  where  the  state 
has  the  absolute  right  to  require  the  service.  The  company  claims 
conditions  have  so  changed,  through  the  extension  of  the  road, 
etc,  that  now  the  board  should  relieve  it.  This  contention  comes 
with  very  poor  grace.  The  law  was  passed  in  1907.  Conoededly, 
it  has  never  been  complied  with.  The  state  has  a  right  to  re- 
quire the  service,  and  it  is  the  duty  of  the  company  to  obey. 
The  company,  without  any  attempt  to  comply,  and  after  years  of 
violation,  at  a  time  when  action  was  being  taken  to  compel  its 
compliance,  asked  to  be  excused.  The  Board  of  Railroad  Com* 
missioners,  in  its  wisdom,  denied  the  request,  and  now,  having 
extended  its  line  and  changed  conditions,  the  appellant  says  the 
judgment  of  the  board  should  be  overruled,  and  permission  given 
because  the  conditions  existing  at  the  time  the  board  acted  have 
changed. 

In  Robinson  v.  Sunderland  [18199]  1  Q.  B.  75,  the  question 
before  the  court  involved  the  judgment  or  decision  of  a  local 
authority  in  regard  to  matters  where  the  statute  authorized  such 
local  authority  to  do  certain  things  if  it  appeared  to  such  au- 
thority necessary,  and  in  that  case  Channell,  J.,  says:  "The 
words  ^appear  to  such  authority'  are  obviously  put  in  for  the 
purpose  of  making  the  local  authority  the  judges  of  the  question. 
...  It  depends  upon  the  opinion  of  the  local  authority,  not 
upon  the  fact  of  sufficiency  or  insufficiency.  It  cannot  possibly 
be  a  matter  for  the  justices  to  decide ;  they  can  only  inquire  in 
this  respect  whether,  in  the  opinion  of  the  local  authority,  there 
is  sufficient  water-closet,  eta  They  may  also  inquire,  I  think, 
whether  the  local  authority  have  taken  the  proper  procedure, — 
whether  they  have  done  everything  which  is  made  by  the  statute 
a  condition  precedent  to  the  right  to  enter." 

And  in  the  same  case  Lawrance,  J.,  says:  "The  decision  of 
that  question  rests  with  the  local  authority ;  when  they  have  ar- 
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rived  at  the  conclusion  that  the  premises  are  not  in  a  proper  con- 
dition, the  justices  have  no  power  to  interfere  with  it" 

It  seems  to  me  clear,  therefore,  that  where  the  personal  judg- 
ment of  the  Commission  is  involved,  there  can  be  no  appeal 
therefrom,  and  this  must  have  been  the  legislative  intention. 

The  matter  is  far-reaching.  If  the  district  courts  and  the 
supreme  court  may  review  the  action  of  the  board  in  denying  or 
granting  requests  to  substitute  mixed  trains  for  passenger  trains 
for  such  seasons  as  may  be  desired,  then  the  statute  involved  is 
rendered  practically  nugatory.  The  long  process  to  be  used  be- 
fore final  determination  becomes,  in  effect,  a  bar.  Of  course,  if 
this  be  the  method  prescribed  by  law,  then  the  courts  must  give 
effect  to  it;  but  such  a  construction  should  not  be  placed  on  this 
section  unless  it  clearly  appears  to  be  the  only  proper  one.  The 
nature  of  the  acts  surest  this.  The  law  contemplates  merely  a 
temporary  suspension,  speedily  granted  and  speedily  rescinded 
as  the  season  of  the  year  may  justify,  and  the  suspension  must 
be  for  a  definite  time.  From  time  to  time  the  legislature  pre- 
scribes the  duties  and  powers  of  the  board,  and  states  whether 
appeal  to  the  courts  lies.  In  enacting  §  4789  the  legislature  could 
have  readily  provided  for  appeal.  The  fact  that  no  appeal  is  pro- 
vided for  in  this  act  is  presumptive  that  none  was  intended, 
particularly  when  we  view  the  nature  and  scope  of  the  power  vest- 
ed in  the  board.  Had  not  power  to  relieve  from  the  duties  been 
vested  in  the  board,  the  company  would  be  compelled  to  operate 
the  trains  in  question,  and  would  have  no  recourse  to  the  courts 
in  this  matter.  Why  there  should  be  appeal,  in  the  absence  of 
express  provision,  when  the  state  says  we  will  give  the  board 
power  to  waive  our  rights  when  certain  conditions  are  made  to 
appear  to  the  board,  does  not  appear  clear,  especially  when  we 
view  the  temporary  nature  of  the  permission  to  be  granted.  The 
construction  given  by  the  majority  opinion  will  greatly  cripple 
the  effectiveness  of  the  board,  and,  as  the  conditions  which  would 
guide  the  board  in  granting  or  refusing  permission  are  change- 
able and  variable  in  their  nature,  by  the  time  the  courts  have 
finally  determined  the  judicial  discretion  of  the  board  in  such 
requests,  the  judgment  of  the  board  might  vary  the  action  first 
contemplated,  and  thus  by  appeals  to  the  courts  such  delay  may 
be  occasioned  that  the  very  conditions  justifying  the  board  in 
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TefuAing  pennissioii  may  have  so  changed  by  the  lime  the  courts 
are  through  taking  testimonj  that  the  board  itself,  on  a  new  ap- 
plication, may  come  to  a  different  conclusion.  The  law  recog- 
nizes the  element  of  changing  conditions,  cmd  places  finally  with 
the  board  the  power  of  adjusting  the  requirements  to  the  con- 
ditions in  order  that  the  public  may  be  served  and  the  company 
be  uninjured.  It  may  be  claimed  that  this  is  one  of  the  powers 
of  the  board,  and  the  powers  are  subject  to  review  by  virtue  of  the 
provisions  of  §  4736.  Section  4789  is  not  a  part  of  the  article 
included  in  the  language  of  §  4736,  and  the  language  of  §  4736 
should  not  be  construed  so  as  to  control  the  acts  of  the  adminis- 
tration unless  the  legislature  has  explicitly  shown  such  construc- 
tion to  be  intended,  and  I  respectfully  suggest  that  this  has  not 
been  done. 

I  therefore  believe  the  judgment  of  the  district  court  should 
be  affirmed. 


KENTUCKY  RAILROAD  COMMISSION. 

.  GLASGOW  HOME  TELEPHONE  COMPANY 

GAINESBORO  TELEPHONE  COMPANY  et  al. 

Service '•^ Telephones '•^ Physical    connection'^ Jurisdiction    of   Com' 
mission  —  Discrim^ination. 

The  Kentaeky  Commiflrion,  under  tiie  statute  entitled,  "An  Act 
Providing  for  the  Interchange  and  Transmission  of  Messages  between 
Telephone  Companies,"  is  without  jurisdiction  to  enter  an  order  re- 
quiring a  receiving  exchange  to  remove  discrimination  as  between  origi- 
nating exchanges  with  which  physical  connection  exists,  but  the  Com- 
mission has  jurisdiction  to  determine  whether  the  rates  and  tolls  charged 
by  the  receiving  exchange  for  handling  messages  over  its  lines  are  im< 
just  and  imreasonable. 

[March  3,  1915.] 

Petition  alleging  that  complainant  and  defendant  telephone 
companies  have  physical  connection  with  an  exchange  known  as 
the  Tucker  line,  in  Cave  City,  and  that  the  patrons  of  the  defend- 
ant company  are  allowed  free  exchange  and  service  to  points 

served  by  the  Tucker  exchange,  while  the  complainant  company 
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and  its  patroms  are  required  to  pay  toll  for  a  like  service,  and 
asking  for  an  order  requiring  the  Tucker  line  to  remove  the  dis^ 
crimination  and  to  give  the  plaintiff  the  same  service  v^hich  it 
accords  to  the  defendant  and  its  patrons.  The  petition  was,  upon 
demurrer^  dismissed  for  lack  of  jurisdiction. 

By  the  Commission:  The  plaintiff,  Glasgow  Home  Telephone 
Company,  filed  its  petition  before  the  Kentucky  Railroad  Com- 
mission, alleging  that  it  was  a  corporation  organized  under  the 
laws  of  the  commonwealth  of  Kentucky,  engaged  in  the  telephone 
and  telegraph  business,  maintaining  its  exchange  and  principal 
place  of  business  in  the  city  of  Glasgow,  Barren  county,  Ken- 
tucky. That  the  defendant,  the  Gainesboro  Telephone  Company, 
is  a  corporation  organized  under  the  laws  of  the  state  of  Ken- 
tucky, and  that  it  maintains  an  exchange  at  Glasgow,  Kentucky, 
and  does  a  general  telephone  and  telegraph  business  with  lines 
running  over  the  county  of  Barren  and  the  city  of  Glasgow. 
The  petition  further  alleges  that  George  Tucker  individually  owns 
and  operates  an  exchange  known  as  the  Tucker  Line  in  Cave 
City,  Barren  county,  12  miles  distant  from  Glasgow,  and  that 
he  furnishes  telephone  service  to  numerous  box  rental  patrons  in 
Cave  City  and  in  Barren  county. 

Petition  further  alleges  that  neither  the  Glasgow  Home  Tele- 
phone Company  nor  the  Gainesboro  Telephone  Company  have 
or  maintain  lines  in  Cave  City ;  but  that  each  company  operates 
a  line  of  wire  from  Glasgow  to  Glasgow  Junction,  and  that  there 
each  of  said  companies  connect  with  the  Tucker,  Cave  City,  ex- 
change, and  in  this  way  both  companies  secure  connection  with 
the  Tucker  line.  The  petition  alleges  that  the  Gainesboro  Tele- 
phone Company  and  its  patrons  are  allowed  free  exchange  and 
service  to  points  served  by  the  Tucker  exchange;  but  that  the 
Glasgow  Home  Telephone  &  Telegraph  Company  and  its  patrons 
are  required  to  pay  toll  by  the  Tucker  line  for  the  service  which 
they  receive. 

The  petition  alleges  that  this  is  a  discrimination,  and  asks  the 
Commission  to  enter  an  order  requiring  the  Tucker  line  to  re- 
move the  discrimination  and  give  the  plaintiff  the  same  service 
which  it  accords  the  Gainesboro  Telephone  Company  and  its 
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patrons.  A  demurrer  waa  filed  to  this  petition,  and  the  defend- 
ants, by  said  d^niirrer,  raised  the  question  of  the  jurisdiction 
of  the  Oonunission,  as  well  as  the  authority  of  the  Coxmnission, 
to  enter  the  order  prayed  for. 

It  is  contended  first  that,  as  the  Commission  derives  its  au- 
thority from  legiislative  enactments,  that  the  Conmiission  must 
first  have  legislative  authority  to  justify  jurisdiction,  and  next, 
that  the  petition  must  allege  facts  sufficient  to  come  within  the 
legislative  provision  contemplated  by  the  act  vesting  authority 
in  the  Commission.  Both  contentions  are  correct ;  and  it  is  only 
necessary  to  investigate  the  provisions  of  the  act  of  1912,  chap. 
143,  to  ascertain  whether  the  legislature  contemplated  to  give 
the  Commission  authority  to  require  physical  connection  between 
exchanges  alone,  or  whether,  in  addition  to  this  authority,  the 
Commission  had  further  power  to  prevent  a  discrimination  be- 
tween two  or  more  exchanges  where  physical  connection  existed. 
The  title  of  the  act  is  "An  Act  Providing  for  the  Interchange  and 
Transmission  of  Messages  between  Telephone  Companies,'*  and 
the  1st  section  of  the  act  provides  that  "telephone  companies 
operating  exchanges  in  different  towns  and  cities  shall  receive 
and  transmit  each  other's  messages  without  unreasonable  delay 
or  discrimination,  and  the  telephone  exchange  receiving  any  mes- 
sage from  the  exchange  in  which  said  message  originated  (shall)* 
in  the  event  the  destination  of  said  message  be  to  an  exchange 
or  point  beyond  the  lines  of  the  exchange  fijst  receiving  it,  as 
above  stated,  then  said  exchange  first  receiving  said  message  and 
the  exchanges  connected  therewith,  through  which  said  message 
should  be  routed,  shall  switch  said  message  through  their  re- 
spective exchanges  by  causing,  without  unreasonable  delay  or 
discrimination  and  with  the  same  promptness  with  which  mes- 
sages originating  and  ending  on  their  own  lines  are  handled,  the 
talking  circuit  to  be  connected  up  over  the  toll  line  leading 
through  or  from  said  receiving  exchange  through  other  connect- 
ing exchanges  to  the  point  of  destination." 

The  same  section  further  provides:  "In  order  to  give  effect 
to  §  199  of  the  Constitution  it  is  hereby  intended  to  compel  the 
comiecting  up  and  usage  of  toll  wires  through  the  various  inter- 
vening exchanges  between  the  exchange  in  which  the  messages 

*Note. — "ShaU"  in  parenthesis  in  the  above  section  should  be  omitted. 
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originate  and  the  point  of  destination,  so  that  the  party  request- 
ing said  service  shall  be  able  to  hold  a  conversation  over  the  tele- 
phone circuit  with  the  party  called  for  at  the  point  of  destina- 
tion." 

As  the  whole  purpose  of  the  statute  is  stated  in  the  last  para- 
graph, it  is  necessary  to  investigate  the  provisions  of  §  199  of 
the  Constitution;  for  ijb  is  to  give  effect  to  this  section  that  the 
law  was  enacted.  Section  199  of  the  Constitution  reads  as  fol- 
lows: ^^Telephone  companies  operating  exchanges  in  different 
towns  or  cities,  or  other  public  stations,  shall  receive  and  transmit 
each  other's  messages  without  unreasonable  delay  or  discrimina- 
tion. The  general  assembly  shall,  by  general  laws  of  uniform 
operation,  provide  reasonable  regulations  to  give  full  effect  to  this 
section.  iN'othing  herein  shall  be  construed  to  interfere  with  the 
rights  of  cities  or  towns  to  arrange  and  control  their  streets  and 
alleys,  and  to  designate  the  places  at  which,  and  the  manner  in 
which,  the  wires  of  such  companies  shall  be  erected  or  laid  within 
the  limits  of  such  city  or  town." 

As  will  be  seen  from  the  above  section,  the  Constitution  pro- 
vides that  telephone  companies  operating  exchanges  in  different 
towns  or  cities  or  other  public  stations  shall  receive  and  trans- 
mit *'each  other's  messages"  without  unreasonable  delay  or  dis- 
crimination. Unquestionably  this  constitutional  section  contem- 
plated that  the  legislature  should  draft  laws  so  comprehensive  as 
to  prevent  not  only  a  discrimination  in  the  receiving  exchange  in 
transmitting  messages,  but  also  to  prevent  a  discrimination  in 
receiving  and  transmitting  "each  other's  messages"  so  that  same 
should  be  done  without  unreasonable  delay  or  discrimination.  It 
seems,  however,  that  the  only  object  in  view,  as  evidenced  by  the 
legislative  enactment  of  1912,  page  649,  was  to  compel  the  re- 
ceiving exchange  to  receive  and  transmit  the  message  of  the  orig- 
inating exchange  without  unreasonable  delay  or  discrimination. 

The  latter  part  of  §  1  is  not  nearly  so  broad  as  the  language 
of  the  Constitution,  the  Constitution  providing  that  exchanges 
operating  in  different  towns  "shall  receive  and  transmit  each 
other's  messages  without  unreasonable  delay  or  discrimination;" 
while  the  explanation  of  the  significance  of  the  act,  as  detailed 
by  the  legislative  provision,  states  that  its  object  is  the  "con- 
necting up  and  usage  of  toll  wires  through  the  various  interven- 
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ing  exchanges  between  the  exchange  in  which  the  messages  origi- 
nate and  the  point  of  destination,  so  that  the  party  requesting 
said  service  shall  be  able  to  hold  a  conversation  over  the  tele- 
phone circuit  with  the  party  called  for  at  the  point  of  destina- 
tion,*' 

The  very  object  of  the  provisions  of  this  act  being  thus  clearly 
stated,  the  Commission,  one  of  the  bodies  before  whom  it  is 
provided  that  the  provisions  of  this  act  can  be  made  eflFective, 
is  limited  in  its  jurisdiction  by  the  provisions  of  the  act  itself, 
which  is  not  as  comprehensive  in  its  scope  as  the  Constitution 
intended  it  to  be. 

Section  2  simply  provides  how  §  1  shall  be  made  effective.  It 
provides  that  plaintiff  telephone  company  shall  file  its  written 
statement  before  the  Eailroad  Commission,  and  states  what  the 
written  statement  shall  contain.  It  provides  for  a  hearing  before 
the  Commission,  and  by  implication  it  gives  the  Conmiission  the 
authority  to  direct  such  connection  to  be  made,  the  number  of 
wires  to  be  connected,  and  the  terms,  conditions,  and  rates  of 
tolls  to  be  charged  and  the  division  of  said  toll  charged  by  the 
respective  parties  handling  toll  messages  over  the  lines ;  and  the 
cost  of  making  such  connection  shall  be  borne  equally  by  the 
parties. 

We  think  it  is  quite  conclusive  that  the  act  of  1912  did  not 
contemplate  giving  the  Commission  the  authority  to  relieve  dis- 
crimination, between  originating  exchanges,  practised  by  a  receiv- 
ing exchange;  but  §  2  does  provide  that,  after  a  hearing,  rela- 
tive to  the  physical  connection  of  the  receiving  and  originating 
exchanges,  in  addition  to  ordering  physical  connection,  the  Com- 
mission can  further  provide,  in  its  order,  not  only  the  point  or 
points  where  the  physical  connection  is  to  be  made,  but  it  can 
further  provide  the  number  of  wires  to  be  connected,  and  the 
terms,  conditions,  and  rates  of  tolls  to  be  charged,  and  the  di- 
vision of  said  toll  charged  by  the  respective  parties  handling  toll 
messages  over  the  lines ;  and  the  cost  of  making  such  connections 
shall  be  borne  equally  by  the  parties. 

Now  it  would  seem  quite  clear  that  the  jurisdiction  of  the 

Conmiission  is  not  lost  simply  because  physical  connection  does 

exist,  as  is  shown  by  the  allegations  of  the  plaintiff's  petition  in 

this  case;  and  if  the  plaintiff  in  this  case  can  allege  and  prove 
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that  the  terms,  conditions,  and  rates  of  tolls  charged  by  the  receiv- 
ing exchange  for  handling  messages  over  its  lines  are  unjust 
and  unreasonable,  then,  to  that  extent,  the  act  of  1912  has  given 
the  Railroad  Commission  jurisdiction  in  the  premises.  This  ju- 
risdiction, however,  we  think  exists  by  necessary  implication; 
but  §  3  gives  the  circuit  court  of  the  county  in  which  the  party 
making  the  demand  resides  jurisdiction  over  the  same  subject- 
matter,  and  is  more  comprehensive  in  its  terms  in  giving  juris- 
diction over  the  subject-matter  to  the  circuit  court  than  is  §  2 
in  giving  jurisdiction  to  the  Railroad  Commission  over  the  same 
subject-matter.  Por  instance,  §  3  provides:  "If,  upon  the  de- 
mand of  any  person  or  corporation  operating  a  telephone  exchange 
or  toll  line,  the  other  persons  or  corporations  upon  whom  the 
demand  is  made  for  physical  connection  and  interchange  of  mes- 
sages refuse  to  permit  said  connection,  or  refuse  to  grant  said 
privilege  upon  reasonable  terms,  conditions,  and  toll  rates,  then 
the  person  or  corporation  demanding  said  physical  coimection 
and  interchange  of  messages  can  compel  same  upon  reasonable 
terms  by  suit  in  equity  filed  in  the  Franklin  circuit  court  or  in 
the  circuit  court  of  the  county  in  which  the  party  making  the 
demand  resides.  •  •  .  and  the  court  shall,  by  mandatory 
injunction,  compel  said  physical  connection  of  the  wires  and 
interchange  of  messages  with  the  exchange  or  toll  line  wires  de- 
manded, and  enforce  same  by  contempt  proceedings  and  in  the 
manner  other  mandatory  injunctions  are  enforced  in  this  oom- 
mon-wealth.^' 

The  section  also  provides  that  the  mandatory  injunction  pro- 
vided in  this  section  may  be  in  lieu  of  the  remedy  provided  in 
-§  2  which  we  have  heretofore  discussed. 

Section  4  imposes  a  fine  upon  any  company  doing  anything 
prohibited  by  the  act,  or  failing  to  do  anything  required  by  the 
act,  provided  no  other  penalty  is  mentioned. 

Por  the  reasons  herein  stated  we  think  that  the  demurrer  to 
the  plaintiff's  petition  should  be  sustained ;  but  the  plaintiff  will 
be  granted  leave  to  amend  said  petition,  if  it  desires,  so  as  to 
bring  the  allegations  of  the  petition  under  the  provisions  of  §  2 
and  the  authority  vested  in  the  Conunission  by  virtue  of  the 
provisions  thereof. 
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KINNBSOTA  SUPREAfES  COURT. 

STATE 

V. 

QBBAT  NOETHEBN  BAILWAY  COMPANY. 

[No.  19,342  [19].] 
(—  Minn.  — ,  163  N".  W.  247.) 

CansHhUional  law '^  Judicial  question'- Reaaonahleneas  of  order  of 
Ootnfnis&ion, 

The  question  of  whether  an  order  of  the  State  Railroad  and 
Warehouse  Ckmunission  is  reasonable  is  a  judioial  q^ueetion. 

AppetU  and  review '^  Power  of  court  on. 

Under  our  statute  the  district  court,  on  appeal  from  an  order 
of  the  Commission,  does  not  put  itself  in  the  place  of  the  Commission 
and  substitate  its  findings  for  those  of  the  Commission,  nor  does  it 
set  aside  such  an  order  on  its  own  conception  of  its  wisdom.  The 
court  reviews  the  order  only  so  far  as  to  determine  whether  or  not  it 
is  unlawful  and  unreasonable. 

Service  —  Beaeonahleness  —  Test, 

There  is  no  test  of  reasonableness  that  will  fit  all  oases,  but  an 
order  is  unreasonable  if  contrary  to  Federal  or  state  Constitution  or 
laws,  or  if  beyond  the  power  of  the  Commission,  or  if  based  on  mistake 
of  law,  or  if  without  evidence  to  support  it,  or  if  so  arbitrary  as  to  be 
beyond  the  exercise  of  reasonable  discretion  and  judgment. 

Service '-Reaaondblenesa'- Lose  of.  profit. 

Pecuniary  loss  or  profit  to  the  carrier  is  important,  but  not  the 
only  criterion.  The  question  of  reasonableness  is  to  be  determined  by  a 
consideration  of  the  interests  both  of  the  carrier  and  of  the  public. 

Evidence '^  Presumptions  of  hurden  of  proof  ^^  Appeal  and  review. 

The  order  of  the  Commission  reviewed  in  this  case  is  an  order 
compelling  the  operation  of  a  Sunday  local  day  passenger  train.  The 
trial  court  declined  to  pass  upon  the  question  of  pecuniary  loss  or 
profit.  The  order  of  the  Commission  being  by  statute  prima  facie  rea- 
sonable, and  the  burden  being  on  the  appellant  upon  all  issues  raised 
by  the  appeal,  we  are  obliged  to  assume  that  the  order  did  not  impose 
a  financial  burden;  but — 

Service  —  €>peration  of  Sunday  trains  —  Legislative  policy. 

The  compulsion  of  Sunday  labor  and  of  the  operation  of  Sunday 
local  passenger  trains  ia  contrary  to  the  legislative  policy  of  the  state, 
and  while  under  some  circumstances  the  operation  of  Sunday  trains 
may  be,  made  compulsory,  under  the  facts  of  this  case  the  judgment  of 
the  trial  court  holding  this  order  to  be  unreasonable  and  void  must  be 
sustained. 

[June  11,  1916.    On  Motion  for  Reargument»  June  28,  1916.] 

Headnotes  by  the  Coubt. 
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Appbai.  from  District  Court,  Ramsey  County;  Frederick  N. 
Dickson,  Judge.  From  a  judgment  for  the  defendant  in  the 
court  below  the  plaintiff  appealed ;  affirmed. 

Appearances:  Lyndon  A.  Smith,  Attorney  General,  and 
Alonzo  J.  Edgerton,  Afisifitant  Attorney  General,  for  the  State; 
M.  L.  Countryman  and  A.  L.  Janes  for  respondent. 

Hallam,  J.,  delivered  the  opinion  of  the  court : 

For  some  years  past  the  defendant  railroad  company  has  oper- 
ated a  line  of  raiboad  between  Grand  Forks,  North  Dakota,  and 
Duluth,  Minnesota.  Up  to  November  22,  1914:,  it  operated  upon 
that  line,  daily,  including  Sunday,  two  trains  each  way;  one  a  day 
train  and  the  other  a  night  train.  On  the  day  last  mentioned  the 
defendan]t  discontinued  the  operation  of  its  Sunday  day  trains 
on  this  Une,  leaving  all  week  day  trains  and  the  Sunday  night 
trains  operated  as  theretofore.  The  State  Railroad  and  Ware- 
house Commission,  after  hearing,  ordered  the  Sunday  day  trains 
restored.  Defendant  appealed  to  the  district  court.  That  court, 
after  trial,  found  that  the  order  of  the  Commission  restoring  the 
Sunday  trains  was  "unlawful  and.  unreasonable,  and  not  justi- 
fied by  public  necessity  or  convenience,"  and  adjudged  that  the 
same  be  vacated  and  set  aside.    The  state  appeals. 

The  statute  provides  that  "whenever,  in  the  judgment  of  the 
Commission,  .  .  •  any  •  •  .  change  [by  a  common  carrier] 
in  the  mode  of  operating  its  road  or  conducting  its  business,  will 
promote  the  security  or  convenience  of  the  public,  the  Commis- 
sion, by  a  written  order,  •  •  •  shall  require  .  .  .  the  mak- 
ing of  such    .    •    .    change."    Gen.  Stat.  1913,  §  4178. 

The  statute  further  provides  for  an  appeal  from  the  order  of 
the  Commission  to  the  district  court.  Gen.  Stat.  1913,  §  4191. 
The  appeal  is  '^ried  .  .  .  according  to  the  rules  relating  to 
the  trial  of  civil  actions,  so  far  as  the  same  are  applicable." 
upon  such  trial  the  Commission's  "findings  of  fact"  are  "prima 
facie  evidence  of  the  matters  therein  stated,"  and  the  order  is 
"prima  facie  reasonable,  and  the  burden  of  proof  upon  all  is- 
sues raised  by  the  appeal"  is  upon  the  appellant.  11  the  court 
determines  "that  the  order  appealed  from  is  lawful  and  reason- 
able," it  is  affirmed.  If  it  determines  "that  the  order  is  unlaw- 
ful or  unreasonable,"  it  is  "vacated  and  set  aside."  Gen.  Stat 
1913,  §  4192. 

P.U.R.1915D. 
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1.  The  statute  in  terms  makes  the  reasonableness  of  the  order 
of  the  Commission  a  question  for  the  court  to  determine  on  ap- 
peal. This  is  a  valid  statutory  provision.  The  reasonableness 
-of  the  order  is  properly  a  judicial  question.  Argument  of  that 
proposition  was  foreclosed  by  the  decision  of  the  Federal  Su- 
preme Court  more  than  a  quarter  of  a  century  ago.  In  the  first 
-case  decided  by  that  court  involving  the  powers  of  the  Railroad 
and  Warehouse  Commission  of  this  state,  it  was  held  that  ^'the 
-question  of  the  reasonableness  of  a  rate  of  charge  for  transporta- 
tion by  a  railroad  company,  involving  as  it  does  the  element  of 
reasonableness  both  as  regards  the  company  and  as  regards  the 
public,  is  eminently  a  question  for  judicial  investigation,  requir- 
ing due  process  of  law  for  its  determination.''  Chicago,  M.  & 
St.  P.  E.  Co.  V.  Minnesota,  134  U.  S.  418,  458,  38  L.ed.  970, 
581,  3  Inters.  Cohl  Rep.  209,  10  Sup.  Ct.  Rep.  462,  467. 

2.  The  principles  on  which  the  court  acts  in  determining 
whether  or  not  an  order  of  the  Commission  is  reasonable  has 
been  the  subject  of  much  controversy,  but  the  law  on  that  sub- 
ject is  now  pretty  well  settled.  The  legislature  never  intended 
that  the  court  should  put  itself  in  the  place  of  the  Commission, 
try  the  matter  anew  as  an  administrative  body,  substituting  its 
findings  for  those  of  the  Conmiission.  A  statute  which  so  pro- 
vided would  be  unconstitutional  as  a  delegation  to  the  judiciary 
of  nonjudicial  powers.  Steenerson  v.  Great  Northern  R.  Co. 
69  Minn.  353,  375,  72  K  W.  713;  Prentis  v.  Atlantic  Coast 
Line  Co.  211  TJ.  S.  210,  226,  53  L.  ed.  150,  158,  29  Sup.  Ct. 
Rep.  67 ;  Washington  ex  rel.  Oregon  R.  &  ITav.  Co.  v.  Fairchild, 
224  U.  S.  510,  527,  56  L.  ed.  863,  869,  32  Sup.  Ct.  Rep.  535 ; 
Bacon  v.  Rutland  R.  Co.  232  TJ.  S.  134,  58  L.  ed.  538,  34  Sup. 
■Ct.  Rep.  283 ;  Detroit  &  M.  R.  Co.  v.  Michigan  R.  Commission, 
235  XT.  S.  402,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  126.  The  mak- 
ing of  regulations  which  require  a  carrier  to  afford  proper  trans- 
portation facilities  to  the  public  is  legislative  or  administrative, 
and  not  judicial  in  its  nature.  State  ex  rel.  Railroad  &  W.  Com- 
mission V.  Great  Northern  R.  Co.  123  Minn,  463,  144  K  W. 
165.  The  courts  mu^  not  usurp  legislative  or  administrative 
functions  by  setting  aside  a  legislative  or  administrative  order 
on  their  own  conception  of  its  wisdom.  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  216  U.  S.  452,  470,  54  L.  ed- 
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280,  287,  30  Sup.  Ct.  Rep.  155.  In  Steenerson  v.  Great  IToi-th- 
em  R  Co.  69  Minn.  353,  375,  72  K  W.  713,  716,  a  rate  case^ 
this  court,  in  construing  the  statute  then  in  force,  which  was 
broader  than  the  one  now  in  force,  held  that  it  was  the  intention 
of  the  legislature  that  the  court  on  appeal  should  "review  the 
findings  of  the  Commission  in  the  same  manner  as  the  appellate 
court  reviews  the  findings  of  the  jury  on  a  trial  in  the  court  be* 
low.  And  for  this  purpose  the  court  may  'examine  the  whole 
matter  in  controversy,  including  matters  of  fact,  as  well  as  ques- 
tions  of  law,'  "  but  that  the  district  court  can  review  the  findings 
of  the  Commission  only  so  far  as  to  determine  whether  or  not 
the  rates  fixed  by  the  Commission  are  reasonable.  This  pre-^ 
sents  a  situation  somewhat  anomalous  in  that  the  court  may  re- 
ceive evidence  in  order  to  determine  whether  findings  of  fact 
are  sustainable,  but  we  can  conceive  of  no  other  fair  construction 
of  this  statute  that  will  at  the  same  time  confine  the  court  with- 
in its  constitutional  powers.  The  court,  on  appeal  from  the  or- 
der of  the  Oonmaission,  must  distinguish,  then,  between  the  leg- 
islative power  to  establish  regulations  and  the  judicial  power 
to  determine  upon  the  reasonableness  of  regulations  already  es- 
tablished. 

3.  We  address  ourselves,  then,  to  this  question:  Can  the  de- 
cision of  the  trial  court  that  the  order  of  the  Railroad  and  Ware- 
house Comtmission  was  unreasonable  be  sustained?  No  court 
or  commentator  has  yet  undertaken  to  lay  down  a  rule  which 
shall  furnish  a  test  of  what  is  reasonable  that  will  fit  every  case^ 
"Indeed,"  as  said  by  Brewer,  J.,  in  Ames  v.  Union  P.  K.  Co.  64 
Fed.  165,  177,  "it  is  doubtful  whether  any  single  rule  can  be 
laid  down,  applicable  to  all  cases."  Elliott,  Railroads,  §  692. 
Some  things,  however,  are  definitely  settled.  The  order  may  be 
vacated  as  unreasonable  if  it  is  contrary  to  some  provision  of 
the  Federal  or  state  Constitution  or  laws,  or  if  it  is  beyond  the 
power  granted  to  the  Commission,  or  if  it  is  based  on  some  mis- 
take of  law,  or  if  there  is  no  evidence  to  support  it,  or  if,  hav- 
ing regard  to  the  interest  of  both  the  public  and  the  carrier,  it 
is  so  arbitrary  as  to  be  beyond  the  exercise  of  a  reasonable  dis- 
cretion and  judgment.  Interstate  Commerce  Commission  v» 
Union  P.  R  Co.  222  U.  S.  541,  547,  5G  L.  ed.  308,  311,  82  Sup. 
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Ct.  Eep.  108;  State  ex  rel.  Railroad  6  W.  Comra.  ▼.  Minne* 
apolis  &  St.  L.  E.  Co.  76  Minn.  469,  79  K  W.  510. 

4.  The  pecuniary  loss  or  profit  to  the  carrier  in  executing  the 
particular  order  is  an  important  criterion  in  determining  the 
reasonableness  of  the  order,  but  it  is  not  the  only  one.  Atlantic 
Coast  Line  R.  Co.  v.  North  Cirolina  Corp.  Commission,  206 
U.  S.  1,  26,  27,  61  L.  ed.  933,  945,  27  Sup.  Ct.  Rep.  585,  11 
Ann.  Cas.  398;  Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S.  262, 
279,  54  L.  ed.  472,  479,  30  Sup.  Ct.  Rep.  330.  The  question 
of  reasonableness  is  to  be  determined  by  a  consideration  of  the 
interests  both  of  the  carrier  and  of  the  public.  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Minnesota,  134  TJ.  S.  418,  458,  33  L.  ed.  970, 
981,  8  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702 ;  Wis- 
consin M.  &  P.  R.  Co.  V.  Jacobson,  179  TI.  S.  287,  296,  45  L. 
ed.  194,  199,  21  Sup.  Ct.  Rep.  115. 

6.  In  this  case  there  is  no  finding  upon  the  question  whether 
the  order  of  the  Commission  imposed  a  financial  burden  upon 
the  defendant.  The  court  declined  to  consider  that  question,  ap- 
parently deeming  it  unnecessary  in  view  of  his  opinion  upon 
the  question  of  public  necessity.  The  statute  having  provided 
that  the  order  of  the  Commission  is  prima  facie  reasonable,  and 
having  imposed  upon  the  appellant  "the  burden  of  proof  upon 
all  issues  raised  by  the  appeal''  (Gen.  Stat  1913,  §  4192),  the 
burden  to  show  the  order  of  the  Commission  unreasonable  was 
on  the  defendant  carrier  at  every  stage  of  the  trial,  in  respect 
to  all  matters  affecting  the  reasonableness  and  validity  of  the 
order*  State  ex  rel.  Railroad  &  W.  Commission  v.  Minneapolis 
&  St  L.  R  Co.  80  Minn.  191,  197,  89  Am.  St  Rep.  514,  88 
N.  W.  60.  We  are  accordingly  obliged  to  assume  that  the  order 
of  the  Commission  imposes  no  pecuniary  burden  on  defendant 

6.  The  finding  of  the  Commission  is  not  explicit  upon  the 
subject  of  public  necessity  of  this  service.  The  most  that  is 
found  is  that  "the  public  as  well  as  business  institutions  have 
come  to  depend  upon  the  passenger  service  which  has  been  given 
it  by  these  trains  upon  Sunday  .  •  .  and  that  the  removal  of 
the  said  trains  .  •  •  leaves  the  communities  along  said  line 
-    .    .    without  necessary  Sunday  day  service.'^ 

The  evidence  shows  that  the  Sunday  day  passenger  traffic  was 
mostly  a  traflBc  of  pleasure  or  convenience,  with  few  instances  of 
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necessary  travel,  and  that  it  rendered  the  incidental  service  of 
distribution  of  Sunday  newspapers. 

Still  the  showing  is  such  that  if  this  were  a  week  day  train 
we  should  have  trouble  in  sustaining  the  decision  of  the  court 
setting  aside  the  order  of  the  Commission.  But  it  is  not  a  week 
day  train.  It  is  a  Sunday  train  and  in  the  last  analysis  this 
case  really  involves  the  question  of  the  reasonableness  of  an  or- 
der of  the  CommiBsicHi  compelling  the  operation  of  a  Sunday 
local  day  train  where  no  particular  necessity  therefor  exists  save 
the  convenience  of  travelers  desiring  to  travel  for  the  most  part 
for  pleasure,  and  when  for  business,  then  not,  in  most  cases,  for 
business  of  any  urgent  character,  coupled  with  the  performance 
of  the  incidental  service  of  distribution  of  news.  So  far  as  we 
can  find  no  such  question  has  ever  before  arisen.  'No  case  has 
been  called  to  our  attention  where  the  Eailroad  Commission  of 
any  state  has  ever  before  sought  to  compel  the  operation  of  ordi- 
nary local  day  passenger  trains  on  Sunday.  In  one  reported  case 
in  Missouri  the  state  legislature  by  statute  imposed  such  a  duty 
and  the  statute  was  sustained  by  a  divided  court  (State  v.  Chi- 
cago, B.  &  Q.  R  Co.  289  Mo.  196,  143  S.  W.  785),  three  out 
of  seven  of  the  judges  participating  being  of  the  opinion  that 
the  legislature  had  no  constitutional  power  to  compel  such  Sun-* 
day  operation,  and  this  although  no  specific  provision  is  found 
in  the  Missouri  Constitution  purporting  to  forbid  it. 

We  have  not  before  us  an  act  of  the  legislature.  We  have  an 
order  of  an  administrative  commission.  Whatever  may  be  the 
powers  of  that  commission  they  are  surely  circumscribed  by  the 
laws  of  the  state  and  the  public  policy  of  the  state  as  manifested 
by  its  laws.  Our  statutes  forbid  Sunday  labor  except  in  cases 
of  necessity  or  charity.  Gen.  Stat.  1913,  §  8753,  Under  some 
statutes  not  dissimilar  to  ours  it  has  been  held  that  the  operation 
of  passenger  trains  on  Sunday  is  unlawful.  First  Baptiat  Church 
V.  Schenectady  &  T.  R  Co.  5  Barb.  79.;  Bead  v.  Boston  &  A. 
E.  Co.  140  Mass.  199,  4  N.  E.  227.  We  need  not  adopt  that  ex- 
treme view.  The  defendant  in  this  case  does  not  urge  it,  and 
after  operating  trains  on  this  line  for  Sunday  for  many  years  it 
is  in  no  position  to  urge  it.  It  may  be  conceded  that  the  oper- 
ation of  these  Sunday  trains  would  not  be  unlawful.  Clear  it  is, 
however,  that  the  public  policy  of  this  state,  as  manifested  by 
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its  statutes  extending  over  its  whole  history  as  a  state^  has  been 
in  the  direction  of  the  restriction  and  against  the  compulsion  of ' 
Sunday  activities.  Sunday  is  recognized  as  a  day  of  rest.  Many 
public  activities  as  well  as  work  and  labor  not  necessary  are  for- 
bidden. No  statute  of  the  state  has  ever  conunanded  Sunday 
labor  or  Sunday  activities  of  any  sort  The  operation  of  Sunday 
local  passenger  trains  is  the  exception  in  Minnesota.  Some  roads 
operate  no  local  Sunday  trains  at  all  on  any  of  their  lines.  No 
statute  has  ever  required  it  There  might  arise  a  state  of  facts 
that  would  justify  an  order  making  compulsory  the  operation  of 
a  Sunday  passenger  train.  The  trial  court  was  of  the  opinion 
that  the  facts  do  not  make  this  such  a  case.  The  court's  decision 
involved  the  determination  of  questions  both  of  law  and  fact.  To 
the  extent  that  it  involved  questions  of  fact  it  must,  like  any 
other  determination  of  fact  by  a  trial  court,  be  sustained,  unless 
clearly  and  palpably  vnrong.  We  are  of  the  opinion  that  the 
judgment  of  the  trial  court  must  be  sustained.  Walsh  v.  Chi- 
cago, M.  ft  St.  P.  R  Co.  42  Wis.  23,  24  Am.  Rep.  876,  decided 
before  the  days  of  railroad  commissions,  tends  to  sustain  this  po- 
sition. In  that  case  it  was  held  that  a  common  carrier  is  bound 
to  transport  passengers  upon  being  paid  a  reasonable  rate  of 
fare  unless  it  has  a  valid  excuse  for  not  performing  that  duty, 
but  that  the  Sunday  labor  laws  of  that  state,  which  are  substan- 
tially the  same  as  ours,  furnished  to  the  defendant  ^^a  perfectly 
valid  excuse  for  not  running  its  passenger  trains  on  Sunday." 
Judgment  affirmed. 

On  Motion  for  Eeargument 

Per  Curiam:  The  opinion  in  this  case  contains  the  statement 
that  ^Hhe  finding  of  the  Commission  is  not  explicit  upon  the  sub- 
ject of  public  necessity  of  this  service,"  and  the  opinion  quotes 
one  section  of  the  Commission's  order  as  containing  all  that  the 
order  contains  on  that  subject  The  above  statement  is  errone- 
ous. A  section  other  than  the  one  quoted  is  explicit  upon  this 
subject.  This  fact  could  not,  however,  change  the  result.  We 
did  not  wish  to  be  understood  as  saying  that  the  language  of  the 
order  of  the  Commission  does  not  constitute  a  finding  on  the 
subject  of  public  necessity.  The  opinion  clearly  assumes  that  it 
does,  for  it  expressly  states  that  on  the  trial  of  the  appeal  in  dis- 
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trict  court  the  burden  was  on  the  defendant  "at  every  stage  ot 
the  trial  in  respect  to  all  matters  affecting  the  reasonableness 
and  validity  of  the  order." 

We  see  no  occasion  for  a  reargument  of  this  case,  and  the  mo- 
tion for  reargument  is  denied. 


MINNESOTA  SUPREME  COURT. 

ST.  PAUL  BOOK  &  STATIONERY  COMPANY 

V. 

ST.  PAUL  GASLIGHT  COMPANY  et  aL 

[Noa.  18,973,  19,243  [41,  126].] 

(—Minn.  — ,  153  N.  W.  262.) 

Constitutional   law '- Legislative   powers  "^  Fixing  of  rates '^  In juno- 
tion. 

While  in  a  proper  action  the  reasonableness  of  an  established 
rate  may  be  the  subject  of  judicial   investigation   and  adjudication, 
courts  are  without  authority  to  fix  by  injunction,  or  otherwise,  rates  for 
public  seryice  corporations. 
Discrimination '^Pleadings  ^Allegation  of  fact. 

The  complaint   does  not   charge   defendant  with   unlawful   dis- 
crimination.     Facts   going   to   show   discrimination   must   be   alleged. 
General  statements  of  discrimination  are  insufficient. 
lUites  —  Maximum  schedule  ^  Suit  hy  private  persons  to  enjoin. 

For  practical  reasons  courts  ought  not  to  entertain  suits  at  the 
instance  of  individual  consumers  to  enjoin  a  public  service  corporation 
from  placing  in  effect  a  schedule  of  rates  which  does  not  exceed  the 
maximum  fixed  by  the  proper  legislative  body. 
Bates  ^Powers  of  city  ^  Maxim,um  schedule  ^^ Electricity, 

The  city  council  of  the  city  of  St.  Paul  is  vested  with  authority 
to  fix  a  maximum  prioe  which  may  be  charged  by  defendant^  a  public 
service  corporation,  having  the  franchise  to  supply  electric  current  with- 
in the  city. 
Discrimination  —  Remedy  for  ^Action  for  damages  ^  In  junction. 

The  remedy  of  consumers  for'  discrimination  in  rates  by  a  public 
service  corporation  is  ordinarily  an  action  at  law  for  damages,  and  not 
by  injunction.  The  complaint  of  the  interveners  fails  to  state  a  cause 
of  action  for  relief  by  injunction. 

[June  18,  1916.] 

Headnotes  by  the  Court. 

Appeal  from  District  Court,  Ramsey  County ;  Grier  M.  Orr, 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


ST.  PAUL  BOOK  &  S.  00.  t.  ST.  PAUL  GASLIGHT  CO.  475 

Judge.  Action  to  enjoin  defendant  from  enforcing  an  alleged 
tiureasonable  and  exorbitant  schedule  of  rates.  A  demurrer  to 
the  complaint  was  overruled,  and  the  question  involved  was  cer- 
tified as  doubtful.  Thereafter  a  large  number  of  parties  joined 
in  a  complaint  and  intervention  to  which  a  demurrer  was  sus- 
tained. Order  overruling  demurrer  to  complaint  reversed,  and 
order  sustaining  demurrer  to  complaint  in  intervention  affirmed. 
Appearances:  Butler  &  Mitchell  for  appellants;  Halbert 
A  Halbert,  John  W.  Bennett,  and  Gteorge  G.  Chapin  for  re- 
apondents. 

Holt,  J.,  delivered  the  opinion  of  the  court : 

This  is  an  action  in  equity,  brought  by  plaintiff  in  its  own  be- 
half and  in  behalf  of  the  denizens  of  the  city  of  St.  Paul,  Minne- 
aota,  similarly  circumstanced,  to  enjoin  the  defendant,  a  public 
service  corporation,  from  enforcing  an  alleged  unreasonable  and 
exorbitant  schedule  of  rates  adopted  by  it,  which  schedule,  how- 
ever, is  not  claimed  to  violate  the  provisions  of  an  ordinance  of  the 
city  fixing  a  maximum  price  for  the  distribution  and  sale  of  elec- 
tric current  by  defendant  to  patrons  within  the  city.  The  court  is 
also  asked  to  direct  defendant  to  fix  just  and  nondiscriminatory 
rates,  and  to  compel  it  to  account  for  its  previous  dealings  with 
plaintiff,  and  therein  disclose  the  true  value  of  all  its  property 
and  business.  A  demurrer  to  the  complaint  was  overruled  and 
the  question  involved  certified  as  doubtful.  Thereafter,  a  large 
number  of  parties  joined  in  a  complaint  in  intervention.  To 
this  pleading  a  demurrer  was  sustained.  The  correctness  of 
each  order  is  presented  by  the  appeals. 

These  matters  of  important  bearing  appear  from  the  com- 
plaint: The  plaintiff  corporation  has  for  some  years  past  con- 
ducted a  business  in  the  city  of  St.  Paul  wherein  it  has  used  elec- 
tricity for  lighting  and  power  purposes,  and  its  business  is 
dependent  upon  obtaining  a  supply  of  electric  current.  For 
about  two  years  prior  to  May  1,  1913,  defendant  had  voluntarily 
supplied  plaintiff  with  electric  current  for  lighting  purposes  at  a 
certain  rate  which  is  alleged  to  be  adequate  and  not  unreasonable, 
unless  unreasonably  high,  and  that  during  the  same  time  electric 
eurrent  for  power  purposes  was  furnished,  upon  a  different  basis 
ef  computation,  under  an  agreement  between  plaintiff  and  do- 
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f endant  as  to  price,  which  price  is  stated  to  be  remunerative  to 
defendant  and  not  unreasonable,  unless  unreasonably  high.  De- 
fendant is  a  public  service  corporation  holding  a  franchise  from 
the  city  under  which  it,  upon  compensation  paid,  supplies  to 
the  city,  and  to  persons  and  business  enterprises  within  its  bor- 
ders, electric  current  for  light  and  power  purposes.  The  common 
council  of  the  city  of  St.  Paul,  by  ordinance  No.  3119,  approved 
April  7,  1913,  and  taking  effect  May  1,  1913,  fixed  the  maxi- 
mum price  which  defendant  might  charge  its  customers  for  elec- 
tric current.  This  maximum  price  is  in  some  degree  governed 
by  the  quantity  consumed  during  a  given  time.  It  is  alleged  that 
defendant,  using  said  ordinance  as  an  excuse  immediately  upon 
its  going  into  effect,  on  May  1,  1913,  raised  the  rates  thereto- 
fore charged  plaintiff  and  other  patrons  nearly  70  per  cent,  and 
since  that  time  has  continued  to  send  plaintiff  inadequate  and 
incorrect  statements  calling  for  payment  of  unreasonable  and 
exorbitant  prices  for  the  electricity  furnished.  There  are  no 
averments  that  the  price  or  rate  now  fixed  and  demanded  ex- 
ceeds in  any  respect  the  maximum  established  by  the  ordinance^ 
or  is  as  high  as  thereby  permitted,  or  that  plaintiff  has  paid  the 
alleged  excessive  amounts  asked  by  the  statements  or  bills.  Dis- 
crimination is  charged  in  general  terms. 

The  attempt  by  this  suit  to  fix  or  establish  reasonable  and  just 
rates  for  the  future  must  fail.  Prescribing  or  regulating  rates, 
for  public  service  corporations  falls  within  the  domain  of  legis- 
lation, and  courts  should  not  intrude.  Interstate  Commerce  Com- 
mission V.  Cincinnati,  N.  0.  &  T.  P.  K.  Co.  167  TT.  S.  479,  42 
L.  ed.  243, 17  Sup.  Ct  Kep.  896 ;  Nebraska  Teleph.  Co.  v.  State,. 
55  Neb.  627,  45  L.II.A.  113,  76  N.  W.  171;  Madison  v.  Madi- 
son Gas  &  Electric  Co.  129  Wis.  249,  8  L.K.A.(KS.)  529,  lift 
AnL  St.  Eep.  944,  108  N.  W.  65,  9  Ann.  Cas.  819. 

We  are  also  clear  that  no  cause  of  action  for  wrongful  dis- 
crimination is  stated  in  the  complaint.  No  allegation  is  found 
that  less  rates  were  exacted  from  any  other  patron  than  were 
demanded  from  plaintiff  for  like  service.  Facts  showing  dis- 
crimination must  be  pleaded.  It  is  not  sufficient  to  make  a  gen* 
eral  allegation  to  that  effect.  We  take  it  that  no  contention  of 
discrimination  is  based  upon  the  graduation  of  the  maximum 
rate  in  the  ordinance  itself;  it  permitting  a  lower  maximum 
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where  a  larger  quantity  is  flnpplied  in  a  given  time  than  where 
the  quantity  is  less  during  the  same  time.  All  discrimination 
is  not  unlawful.  Valid  reasons  may  exist  for  different  rates 
for  current  furnished  for  lighting  purposes  from  that  for  power 
purposes,  and  for  making  some  distinct  ion  based  upon  the  quan- 
tity supplied  during  a  given  time. 

The  important  and  decisive  question  presented  by  the  de- 
murrer to  the  complaint  is  whether,  at  the  suit  of  a  consumer  of 
a  commodity  supplied  by  a  public  service  corporation,  the  court 
can  inquire  into  the  reasonableness  of  rates  fixed  by  the  proper 
legislative  body,  and  enjoin  such  rates  if  found  exorbitant}  It 
is  well  settled  now  that  a  public  service  corporation  may  seek 
and  obtain  the  aid  of  the  court  enjoining  the  enforcement  of  xm- 
reasonably  low  rates,  no  matter  by  what  authority  established. 
Chicago,  M.  &  St.  P.  K.  Oo.  v.  Minnesota,  134  U.  S.  418,  83 
L.  ed.  970,  8  Inters.  Com.  Rep.  209, 10  Sup.  Ct.  Rep.  462,  702. 
And  at  first  blush  a  jist  and  necessary  corollary  of  that  rule 
would  seem  to  demand  that  the  same  right  be  accorded  the  con- 
sumer to  have  a  judicial  determination  whether  a  rate,  estab- 
lished by  legislative  authority,  is  so  unreasonably  high  that  its 
enforcement  should  be  enjoined.  Justice  Miller,  in  his  con- 
curring statement  in  the  last  case  cited,  seems  to  be  of  that 
opinion.  Of  course,  by  technical  refinement,  a  legal  distinction 
in  the  position  occupied  by  a  public  service  corporation  and  its 
patrons  may  be  made.  The  former  is  compelled  to  furnish  the 
commodity  or  service;  whereas  the  latter  may  accept  or  reject 
the  same  at  pleasure.  Hence  only  the  public  service  corporation, 
and  not  its  possible  patrons,  can,  under  a  strict  construction,  be 
held  to  be  deprived  of  property  without  due  process  of  law 
through  unreasonable  rates.  This  is  the  reasoning  of  the  su- 
preme court  in  Brooklyn  Union  Gas  Co.  v.  New  York,  60  Misc. 
450,  100  K  T.  Supp.  670.  While  it  is  not  specifically  referred 
to  in  the  opinion  by  Judge  Gaynor,  on  appeal  in  the  same  case, 
speaking  for  the  court  in  the  appellate  division,  115  App.  Div. 
69,  100  N.  T.  Supp.  625,  nor  by  the  court  of  appeals,  when 
the  case  came  there  in  188  N.  Y.  334,  15  L.R.A,(]Sr.S.)  763, 
117  Am.  St.  Rep.  868,  81  N.  E.  141,  the  result  reached  was 
that  the  city  could  not  raise  the  question  of  the  unreasonableness 
of  the  rate  demanded,  since  it  did  not  exceed  the  maximum  per- 
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mitted  by  statute.  See  also  Pinney  &  B.  Co.  v.  Los  Angeles  Ga* 
&  Electric  Corp.  168  Cal.  12,  L.RA.1915C,  282,  141  Pac.  620. 
We  are  not  strongly  impressed  with  the  proposition  that  at  the 
present  time  the  inhabitants  of  our  large  cities  can  dispense  with 
the  utilities  supplied  by  the  public  service  corporations,  if  the 
price  seems  too  high.  They  are  dependent  upon  these  corpora- 
tions for  matters  of  daily  need  and  comfort,  such  as  light,  water, 
power,  and  the  like.  If  these  necessities  may  be  obtained  only 
upon  the  payment  of  exorbitant  prices,  it  really  results  in  an  en- 
forced taking  from  the  consumer  of  whatever  he  pays  in  excess 
of  a  reasonable  compensation.  But  there  is  a  practical  side  to 
the  question  which  should  weight  heavily  against  the  courts  en- 
tertaining actions,  at  the  instance  of  the  individual  consumer,  to 
destroy  rates,  or  render  of  no  effect  a  maximum  price  fixed  by 
competent  legislative  authority  for  the  control  of  public  service 
corporations.  Kate  regulation  is  justly  deemed  of  great  import- 
ance in  securing  to  the  public  cheap,  efficient,  and  impartial  serv- 
ice from  these  corporations,  and  is  undertaken  by  the  govern- 
ment or  its  agencies.  Whether  done  by  the  nation,  state,  or 
municipality,  it  is  by  representatives  elected  by  the  people  and  ac- 
countable to  them.  Such  being  the  case,  there  is  little  danger 
of  excessive  rates  being  fixed.  But  if,  perchance,  it  should  hap- 
pen, the  remedy  of  the  public  is  by  appeal  to  the  rate-fixing 
body,  or,  if  necessary,  by  a  change  in  its  membership.  If,  in- 
stead of  thus  righting  the  wrong,  every  consumer  is  free  to  seek 
the  injunction  remedy  from  the  courts,  no  rate  schedule  would 
have  stability.  We  know  wiiat  divergent  views  consumers  have 
regarding  the  reasonableness  of  rates  charged  by  a  public  serv- 
ice corporation.  Every  case  brought  by  the  individual  consumer 
to  test  a  rate  would  have  to  be  decided  upon  the  evidence  ad- 
duced  therein.  DifiFerent  cases  involving  the  same  rate  may 
have  to  be  determined  upon  testimony  materially  unlike,  and 
different  judgments  result.  Neither  judges  nor  juries  draw  the 
same  conclusion  from  the  same  testimoixy,  let  alone  divergent. 
Once  open  the  door  to  actions  of  this  character,  and  courts  would 
be  kept  busy.  If  a  statutory  rate  can  be  enjoined  by  a  consumer^ 
it  would  seem  to  follow, that  he  may  also  sue  for  any  amount 
which  he  deems  he  has  paid  in  excels  of  an  alleged  reasonable 
rate.     It  would  be  almost  certain  tiiat  no  two  juries  would  fix 
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upon  the  same  amount  as  the  reasonable  rate.  We  think  the  re- 
sult of  permitting  such  litigation  at  the  instance  of  the  individual 
consumer  would  be  utterly  destructive  of  all  legislative  regula- 
tion of  public  service  corporation  rates.  Moreover,  if  under  a 
complaint  like  the  one  before  us,  which  really  does  not  attack 
the  maximum  fixed  by  the  ordinance,  hence  not  the  ordinance  it- 
self, an  injunction  be  granted,  there  is  such  a  possibility  of  in- 
numerable suits  that  thereby  the  public  service  corporation  would 
be  put  to  such  expense  and  annoyance  that  it  would  react  upon 
the  consumer  both  in  respect  to  service  and  price.  The  argu- 
ments  used  by  the  court  in  Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Eep.  350,  ^ 
Ann.  Cas.  1075,  Van  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(C.  C.)  81  Fed.  545,  and  Griffith  v.  Vicksburg  Waterworks  Co. 
88  Miss.  371,  40  So.  1011,  8  Ann.  Cas.  1130,  for  holding  the 
consumer  to  the  established  rates,  may  be  applied  to  the  situation 
presented  by  this  complaint.  So  applied,  they  tend  to  sustain 
the  demurrer. 

There  can  be  no  doubt  of  the  authority  of  the  city  of  St  Paul 
to  regulate  the  rates  of  public  service  corporations,  the  same  as 
might  have  been  done  by  the  legislature  prior  to  the  constitutional 
amendment  prohibiting  special  legislation.  The  charter  pro- 
vision  is  of  the  same  force  as  a  statute  upon  the  subject.  We  dx> 
not  think  Aqua  Pura  v.  Las  Vegas,  10  N.  M.  6,  50  L.R.A.  224, 
60  Pac.  208,  controls  here.  Section  81  of  the  city's  home  rule 
charter  provides:  "The  common  council  shall  have  the  power- 
to  regulate  and  control  the  maximum  price  charged  by  any  cor* 
poration  or  person  exercising  any  privilege  or  franchise  in  tiie 
city  for  service  rendered  by  it  to  the  city  or  any  other  person  or 
corporation,  but  such  price  shall  be  fair  and  reasonable." 

The  last  clause  is  contended  by  plaintiff  to  be  a  limitation,  or 
a  proviso,  under  which  the  reasonableness  of  the  rate  may  be 
judicially  inquired  into.  We  think  the  l^slature  itself  is  sim-* 
ilarly  limited.  All  rate-fixing  bodies  must  proceed  upon  the  im- 
plied or  expressed  direction  that  they  are  to  ascertain  what  rate 
will  be  fair  and  reasonable  to  both  producer  and  consumer,  and 
to  establish  the  one- so  found  and  none  other.  Nor  do  we  agree 
with  defendant  liat  the  clause  referred  to  was  inserted  for  the 
protection  of  the  public  service  corporations  alone,  although  there 
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is  force  in  the  claim  that,  when  the  legislature  and  its  agencies 
undertake  to  establish  rates  for  such  corporations,  it  is  chiefly 
in  the  interest  and  protection  of  the  public. 

Plaintiff  relies  upon  Griffin  v.  Goldsboro  Water  Co.  122  K 
0.  206,  41  L.R.A.  240,  30  S.  E.  319,  and  a  dictum  in  People's 
Gaslight  &  Coke  Co.  v.  Hale,  94  111.  App.  406,  to  sustain  the 
right  of  individual  consumers  to  seek  the  aid  of  courts  to  pre- 
vent the  enforcement  of  unreasonably  high  rates  or  excessive 
maximum  charges,  no  matter  by  what  authority  the  same  were 
fixed.  In  the  North  Carolina  case  the  city  was  not  authorized 
by  law  to  establish  rates.  It  adopted  the  rate  attacked  under 
the  implied  power  of  municipalities  to  regulate  such  matters  by 
stipulations  in  the  granted  franchise*  The  court  said:  ^^Still 
less  can  these  rates  bind  consumers  (if  unreasonable  or  discrimi- 
nating), since  the  town  had  authority  to  grant  the  franchise,  but 
not  to  stipulate  for  rates  binding  upon  the  citizens.  The  legis- 
lature did  not  confer  that  power." 

The  decision,  conceding  it  sound,  is  not  of  weight  here,  where 
the  common  council,  by  the  charter,  is  vested  with  the  same 
power  in  the  premises  that  could  have  been  delegated  to  it  by 
the  legislature  prior  to  the  constitutional  amendment  prohibiting 
special  legislation.  The  supreme  court  of  Mississippi,  in  Ghriffith 
v.  Vicksburg  Waterworks  Co.  88  Miss.  371,  40  So.  1011,  8  Ann. 
Cas.  1130,  declined  to  adopt  the  view  of  the  !N'orth  Carolina 
court  The  statement  in  People's  Gaslight  &  Coke  Co.  v.  Hale, 
supra,  that  equity  entertains  suits  at  the  instance  of  the  indi- 
vidual consumer  to  test  the  reasonableness  of  legally  established 
rates,  is  clearly  obiter.  The  decision  was  upon  other  grounds 
adverse  to  the  plaintiff  therein. 

Our  conclusion  is  that  the  reasonableness  of  the  rates  for  eleo- 
tric  current  suj^lied  by  defendant  cannot  be  raised  at  the  in- 
stance of  the  individual  user  so  long  as  such  rate  does  not  ex- 
ceed the  maximum  established  by  the  ordinance  referred  to. 

In  respect  to  the  complaint  in  intervention,  we  think  the  de- 
murrer was  rightly  sustained.  The  cause  theirein  attempted  to 
be  stated,  based  on  excessive  rate,  is  the  same  as  in  the  com- 
plaint, and  is  insufficient  for  the  reason  already  stated.  The 
same  is  true  with  respect  to  the  charge  of  discrimination,  unless 
a  different  result  should  follow  from  this  paragraph  in  inter- 
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veners'  complaint:  "That  said  defendant  does  now  and  has 
since  all  increase  in  its  charges  for  electric  current  to  these  plain- 
tiffs and  others  similarly  situated  sold  to  various  third  parties 
substantially  the  same  quantities  of  electric  current  under  sub- 
stantially similar  physical  conditions  respectively  at  the  old  rate 
of  5.4  cents  per  kilowatt  hour,  both  for  power  and  lighting  pur- 
poses and  other  low  rates  which  are  substantially  less  than  the 
rates  now  charged  these  plaintiffs  and  other  inhabitants  of  the 
city  of  St  Paul  similarly  situated ;  that  since  the  1st  day  of  May, 
1913,  on  which  day  aforesaid  ordinance  No.  3119  of  the  city  of 
St.  Paul  became  of  full  force  and  effect,  this  defendant  has  en- 
tered into  various  contracts  for  long  terms  of  years  with  various 
third  parties  in  the  city  of  St.  Paul,  and  has  and  does  now  and 
must,  under  the  terms  of  said  contracts,  continue  to  J^umish  elec- 
tric current  to  said  parties  for  lighting  and  power  purposes  in 
substantially  the  same  quantities  and  under  substantially  similar 
physical  conditions  respectively  as  furnished  these  plaintiffs  and 
other  inhabitants  of  the  city  of  St  Paul  similarly  situated  at 
5.4  cents  per  kilowatt  hour,  both  for  power  and  lighting  pur- 
poses, and  at  other  various  rates  substantiaUy  lower  than  the 
rates  now  charged  these  plaintiffs  and  others  similarly  situated." 

No  averments  are  made  that  any  one  of  the  interveners  has 
paid  the  amount  charged,  or  any  amount.  Many  of  the  inter- 
veners have  contracts  for  future  delivery  of  current  at  the  old 
rates.  It  is  difficult  to  see  what  standing  they  have  to  charge 
discrimination.  It  is  also  very  doubtful  that  the  allegations 
of  discrimination  are  sufficient.  Portland  R  Light  &  P.  Co.  v. 
Portland  (D.  0.)  200  Fed.  891.  But,  however  that  may  be,  we 
do  not  think  courts  can  by  injunction  prevent  future  discrimi- 
nations. 

As  before  stated,  the  ordinance  itself  is  not  assailed  as  im- 
properly discriminatory.  The  charge  seems  to  be  that  in  the  con- 
duct of  defendant's  business  all  consumers  similarly  circum- 
stanced are  not  treated  alike.  We  doubt  not  that,  the  conditions 
being  the  same,  the  price  must  also  be  the  same.  Favoritism  in 
a  public  service  corporation  towards  some  of  its  patrons  is  not 
tolerated  in  law.  Substantial  equality  in  treatment  is  one  of  the 
chief  aims  in  rate  regulation.  State  ex  rel.  Latshaw  v.  Water 
&  Light  Comrs.  105  Minn.  472,  127  Am.  St  Eep.  581,  117  N. 
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W.  827,  holds  that  a  public  service  company  must  transact  its 
business  "so  as  not  to  discriminate  improperly  between  the  dif- 
ferent persons  or  property,  or  different  classes  of  persons  or  prop- 
erty." But,  against  discrimination  of  the  sort  attempted  to  be 
alleged  in  the  complaint  in  intervention,  there  is  ordinarily  an 
adequate  remedy  at  law  for  damages.  Sullivan  v.  Minneapolis 
&  R.  Eiver  R.  Co.  121  Minn.  488,  45  L.R.A.(]Sr.S.)  612,  142 
N.  W.  3 ;  Seaman  v.  Minneapolis  &  R.  River  R.  Co.  127  Minn. 
180,  149  If.  W.  134.  The  allegations  of  discrimination  above 
set  out  are  so  varied  and  indefinite  that  no  injunction  can  be 
based  thereon.  Furthermore,  if  a  public  service  corporation  re- 
sorts to  unlawful  practices,  its  franchise  may,  by  proper  proceed- 
ing, be  forfeited.  The  granting  of  unlawful  favors  by  a  public 
utility  corporation  to  one  or  more  of  its  patrons  "does  not  give  a 
right  of  action  to  every  member  of  the  community.  That  is  a 
grievance  to  be  redressed  by  the  public.  On  principle  it  cannot 
be  redressed  by  an  individual  unless  he  is  specially  aggrieved 
thereby."  Boerth  v.  Detroit  City  Gas  Co.  162  Mich.  654,  18 
L.RA.(KS.)  1197,  116  K  W.  628. 

It  follows  that  the  order  overruling  the  demurrer  to  the  com- 
plaint is  reversed,  and  the  order  sustaining  the  demurrer  to  the 
complaint  in  intervention  is  affirmed. 


MISSOURI  PUBIilG  SERVICE  COMMISSION. 

WEST  END  BUSINESS  MEN'S  ASSOCIATION  et  al. 

V. 

UNITED  RAILWAYS  COMPANY  OF  ST.  LOUIS. 
TOWEE  GBOVE  HEIGHTS  IMPROVEMENT  ASSOCIATION 

V. 

UNITED  RAILWAYS  COMPANY  OF  ST.  LOUIS. 
[Cases   Nos.    345   and   355.] 

Evidence  —  Weight  —  Teatimony  of  Commission  engineers. 

The  Missouri  Commission  is  not  bound  by  the  evidence  of  mem- 
bers of  its  engineering  department,  but  it  will  weigh  all  of  the  evi- 
dence introduced  in  the  case  and  reach  its  own  conclusions  thereon. 
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Service  ^^  Street  railways  ^^  Standards. 

A  standard  of  street  railway  service  requiring  a  specified  num- 
ber of  seats  for  one  hundred  passengers  is  more  definite,  flexible,  and 
conducive  to  adequate  service  than  one  requiring  a  specified  number 
of  car  trips  within  a  district  every  twenty-four  hours. 
Service '^  Street  railways ^^ Headway  ^^  Seats  for  XOO  passengers. 

The  number  of  seats  per  100  passengers  and  the  headway  be- 
tween cars  should  be  given  consideration  in  determining  the  standard 
of  service  for  a  street  railway. 
Service  ^^  Street  railways -^  Car  rtpitting» 

The  public  can  best  be  served  by  a  street  railway  company  when 
the  company  is  able  to  route  its  cais  so  that  the  car  movement  will 
conform  to  the  passenger  movement. 
Service '^ Street  railways  '^  Necessity  of  dty  as  a  whole. 

The  necessity  of  a  city  as  a  whole  should  be  taken  into  con- 
sideration in  developing  a  street  railway  system,  and  the  company 
should  be  required  to  himish  reasonably  adequate  service  and  facilities 
for  the  transportation  of  passengers  therein,  and  to  nsalcs  new  addi- 
tions and  extensions  of  its  business  to  enable  it  to  do  so.  ^^^. . 
Service  ^  Street  railways  ^  BHeneion  route  % 

In  selecting  a  route  for  an  extension  of  a  street  railway,  it  is 
always  desirable  to  make  such  exlension  as  short  and  direct  as' pos- 
sible and  at  the  same  time  locate  it  where  it  will  ultiBiately  serve 
the  greatest  number  to  the  groatest  advantage. 
Evidence '^Valuation  ^Report  of  muntcipal  commission. 

The  Missouri  Commission  is  not  authoriised  to  accept  a  valu- 
ation of  a  public  service  corporation  made  by  a  municipal  PubUc  Service 
Commission,  but  must  determine  the  fair  present  value  of  prpperty 
after  notice  and  (^portunity  to  be  heard  has  been  given  to  the  utility. 
Cotntnissions'— Jurisdiction'— Mill  tax. 

The  Missouri  Commission  cannot  determine  whether  a  railway 
company  is  able  to  pay  a  mill  tax,  and  also  to  meet  its  obligations  in 
adequately  seridng  the  public,  as  required  by  law,  since  the  Commission 
has  no  jurisdiction  over  the  question  of  the  payment  of  the  mill  tax. 
Service  —  Duty  of  public  utility  to  provide. 

The  first  duty  of  a  public  service  corporation  i^  to  provide  for 
the  convenience  of  the  public  reasonable,  fair,  and  adequate  service; 
snd  this  duty  is  paramount  to  that  which  it  owes  its  stockholders  to 
earn  dividends,  and  one  from  which  it  is  not  exempted  by  imfortunate 
or  improvident  mans^ement.  , 

Betusm^^  Reasonableness  as  a  whole —•  Unprofitable  eoctension. 

The  fact  that  some  street  railway  extensions  may  not  furnish  m. 
profitable  income  will  not  prevent  a  Commission  from  ordering  them  if 
necessary  for  adequate  service,  where  the  fares  as  a  whole  are  remuner- 
ative. ^ 
Service  ^^  Street  railways  ^^  Transfers. 

A  qnstem  providing  transfers  to  intersecting  or  connecting  lines 
so  as  to  transport  passengers  by  a  continuous  trip  for  a  single  fare  to* 
any  point  on  the  railway  company's  system  within  the  city,  requiring - 
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passengers  to  use  such  transfers  with  no  more  delay  than  necessary  to 
board  the  first  car  passing  each  transfer  point  on  which  he  may  be 
able  to  obtain  passage,  and  giving  the  passenger  the  privilege  of  choos- 
ing the  lines  over  which  he  desires  to  be  carried  only  when  he  selects  the 
shortest  possible  route,  was  held  satisfactory. 

Service -— Street  railxcays -— Heating  of  cars. 

Forced  ventilation  heaters  capable  of  maintaining  a  temperature 
of  from  45  to  70  degrees  Fahrenheit  were  ordered  installed  in  street 
railway  cars  in  St.  Louis,  such  cars  to  be  heated  in  the  winter  sea- 
son before  being  placed  in  service,  temperature  inside  the  car  to  be  as- 
certained by  the  reading  of  a  Fahrenheit  thermometer  suspended  at 
substantially  the  middle  of  the  car. 

Service  —  Street  railways  —  Ventilation, 

.  Ventilating  devices  capable  of  changing  the  air  in  street  railway 
cars  from  six  to  ten  times  per  hour,  when  the  car  is  moving  at  a  rate 
of  speed  not  less  than  7  nor  more  than  8  miles  per  hour,  were  ordered 
installed  in  the  street  railway  cars  in  St.  Louis. 

Service  — -  Street  railways  —  Sanitation, 

Cars  used  for  the  transportation  of  street  railway  passengers 
were  ordered  to  be  free  from  filth  and  rubbish,  and  to  be  fumigated  at 
least  once  a  week,  cars  not  found  to  be  in  a  sanitary  condition  to  be 
withdrawn  from  service. 

Service '^  Street  railways '^Smoking  on  ears* 

The  general  welfare  of  the  public  demands  that  smoking  on  street 
ears  be  prohibited  except  on  the  three  rear  seats  when  the  weather  is 
sufficiently  mild  to  keep  the  windows  open. 

Service  ^  Street  railway  companies  ^  Bxiis  ^  Front  doors* 

The  use  of  the  front  doors  of  street  cars  as  exits  is  to  be  en- 
couraged. 

Construction  and  equipment. 

All  defective  tracks  of  a  street  railway  company  causing  un- 
necessary noises  or  jarring  were  ordered  replaced  or  repaired  within 
ninety  days  from  the  effective  date  of  the  Commission  order,  and  were 
directed  thereafter  to  be  kept  free  from  such  objection. 

Service -— Extensions  ~^  Jurisdiction  of  Commission, 

The  Missouri  Commission  has  jurisdiction  over  street  railway 
corporations  so  far  as  to  direct  them  to  apply  to  the  proper  municipal 
auUiority  and  property  owners  for  their  consent  to  the  construction  of 
extensions,  loops,  etc.,  but  it  has  no  power  or  authority  to  grant  the 
necessary  franchises,  permits,  or  authority  authorising  such  construe 
tion. 

[May  4,  1915.] 

Complaint  that  the  regulations,  practices,  equipment,  appli- 
ances, and  services  of  the  defendant  in  respect  to  transportation 
of  passengers  were  unjust,  unreasonable,  unsafe,  improper,  and 
inadequate.    Order  granted  providing  certain  standards  of  serv- 
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ice  during  various  periods,  requiring  defendant  to  make  applica- 
tion within  thirty  days  from  the  effective  date  of  the  order  to 
the  proper  municipal  authorities  in  the  city  of  St.  Louis  for  the 
necessary  franchises,  permits,  and  authorities  to  make  certain 
loops  and  extensions  for  the  improvement  of  the  service,  and  es- 
tablishing certain  regulations  with  respect  to  heating,  ventilation, 
and  sanitation,  and  other  features  of  the  service. 

Appearances:  Ephrim  Caplan  for  West  End  Business  Men's 
Association  et  al. ;  Thomas  D.  Caimon  for  Tower  Grove  Heights 
Improvement  Association;  H.  S.  Priest,  Morton  Jourdan,  and 
G.  T.  Priest  for  defendant. 

Atkinson,  Chairman :  The  complaint  of  the  West  End  Busi- 
ness Men's  Association  was  filed  April  9, 1914,  against  the  United 
Railways  Company,  defendant  herein. 

The  material  allegations  of  the  complaint  are  as  follows: 

1.  That  the  complaint  is  brought  under  the  provisions  of  *§§ 
27,  34,  38,  43  (clauses  1  and  2),  46  (clauses  1  and  2),  47 
(clause  2),  49,  51,  60  (clauses  1  and  2),  61,  109,  116,  and  126 
of  the  Public  Service  Commission  law  of  this  state. 

2.  That  the  defendant.  United  Railways  Company,  is  a  cor- 
poration by  virtue  of  the  laws  of  the  state  of  Missouri,  with  its 
principal  office  in  the  city  of  St.  Louis,  and  owns  and  operates 
the  street  railways  and  cars  herein  mentioned  for  the  purpose 
of  carrying  passengers  for  hire  as  a  street  railway,  and  using 
or  claiming  to  use  the  streets  of  the  city  of  St.  Louis  under  fran- 
chise rights ;  that  the  defendant  owns  and  enjoys  a  monopoly  of 
the  street  railway  facilities  of  the  city  of  St.  Louis. 

3.  That  the  regulations,  practices,  equipment,  appliances,  and 
service  of  the  defendant  in  respect  to  transportation  of  passen- 
gers are  imjust,  unreasonable,  unsafe,  improper,  and  inadequate. 

4.  That  the  defendant  does  not  have,  or  if  it  has,  does  not  use, 
sufficient  cars  and  motive  power  to  meet  all  requirements  for  the 
transportation  of  passengers  which  may  reasonably  be  antici- 
pated, nor  does  it  run  its  cars  with  sufficient  frequency  or  at  rea- 
sonable or  proper  times,  having  due  regard  to  safety;  that  the 
cars  daily,  when  traffic  is  heavy,  are  crowded  and  packed  to  the 
point  of  indecency,  the  majority  of  the  number  of  passengers  on 
each  car  being  required  to  stand  under  conditions  detrimental 
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to  their  reasonable  comfort  in  numbers,  and  detrimental  to  the 
reasonable  health  and  safety  of  all  passengers;  that  the  "nwh" 
hours  are  generally  between  6 :80  and  9 :00  a.  m.  and  4 :30  and 
7 :00  p.  M. ;  that  between  the  rush  hours  the  cars  in  operation  are 
unreasonably  reduced  in  number  and  intervals  apart  unreason- 
ably lengthened  so  that  service  is  as  complained  of  above,  even 
at  such  times  as  the  defendant  has  and  could  run  cars  enough  to 
fully  accommodate  the  public. 

That  to  remedy  these  defects  the  complainant  suggests  that 
the  defendant  shall  each  day  in  the  year,  holidays  excepted,  into 
and  out  of  the  congested  districts  so  operate  its  cars  that  at  least 
7,422  car  trips  shall  be  made  into  said  district  in  each  twenty- 
four  hours,  beginning  at  5 :30  a.  m.,  and  on  holidays  shall  be  so 
operated  that  at  least  5,025  car  trips  be  so  made;  and  that  the 
number  of  cars  of  lines  hot  run  into  and  out  of  said  district  to 
be  operated  shall  be  not  less  than  3,896  car  trips  on  week  days, 
and  on  holidays  3,913  car  trips;  that  whenever  extra  crowds 
may  be  reasonably  expected,  sufficient  extra  cars  shall  be  fur- 
nished as  far  as  may  be  anticipated  and  without  detriment  to 
the  rest  of  the  public ;  that  cars  withdrawn  from  service  for  re- 
pairs or  for  any  other  reason  shall  not  affect  defendant's  obliga- 
tion to  operate  the  minimum  number  of  cars  required;  that  the 
number  of  cars  be  increased  from  time  to  time  as  the  needs  of  the 
public  in  the  opinion  of  the  Commission  may  require,  and  for 
such  further  orders  from  time  to  time  as  may  be  necessary. 

5.  That  car  routeing  is  so  devious  as  to  be  confusing  to  pas- 
sengers wishing  to  travel  from  one  part  of  the  city  to  the  other 
on  one  fare,  or  in  the  most  direct  route;  that  the  names  of  the 
lines,  with  few  exceptions,  do  not  correctly  or  approximately 
convey  any  idea  of  the  destination  and  routes  traversed. 

6.  That  the  defendant  disputes  its  obligation  to  practice  what 
is  known  as  the  universal  transfer  system  as  required  by  ordi- 
nance No.  19,352  of  the  city  of  St.  Louis,  now  and  since  April 
12,  1S98,  in  full  force  and  effect. 

7.  That  of  the  routes  crossing  at  or  near  Broadway  and  Olive, 
the  cars  are  so  routed  that  they  become  congested  in  a  very  limit- 
ed area. 

8.  That  cars  of  the  defendant  are  heated  by  an  archaic  heating 
system. 
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9.  That  the  defendant's  cars  are  so  built  or  it  so  operates  its 
cars  that  no  reasonably  good  system  of  ventilation  is  practised. 

10.  That  the  Commission  shall  ascertain  the  value  of  the  prop- 
erty of  the  defendant  and  fix  a  reasonable  charge  for  fare  for  pas- 
sengers who  cannot  reasonably  be  accommodated  with  a  seat, 
said  fare  to  be  less  than  the  fare  paid  by  passengers  accommodated 
with  a  seat  if  it  be  found  that  defendant,  after  in  all  other  re- 
spects giving  proper  and  adequate  service,  can  have  a  fair  and 
reasonable  return  upon  its  actual  investment  in  the  service  after 
giving  such  reduced  fare. 

The  defendant,  on  May  7,  1914,  filed  its  answer  to  said  com- 
plaint, the  material  parts  of  which  are  as  follows  r 

1.  That  said  complaint  ^oes  not  conform  to  requirements  of 
rule  No.  4  of  the  Code  of  Practice  and  Procedure  prescribed  by 
the  Conuuission. 

2.  That  said  complaint  does  not  fully,  clearly,  and  with  rea- 
sonable certainty,  state  the  act  or  thing  done  or  omitted  to  be 
done. 

3.  That  said  complaint  does  not  state  any  facts  which  can 
either  be  denied  or  admitted. 

4.  That  all  matters  stated  in  said  complaint  are  mere  matters 
of  opinion  of  the  complainant,  and  with  said  opinion  this  de- 
fendant begs  leave  to  differ  and  affirm  contrary  opinion. 

5.  That  said  complaint  should  be  so  amended  as  to  state  spe- 
cifically the  facts  in  such  manner  and  form  that  said  defendant 
may  then  admit  or  deny  them,  or  make  a  submission  of  the  re- 
lief it  is  willing  to  give. 

The  complaint  of  the  Tower  Grove  Heights  Improvement 
Association  was  filed  April  16,  1014,  against  the  United  Bail- 
ways  Company,  defendant  herein.  The  material  allegations  of 
the  complaint  are  as  follows : 

1.  That  the  complaint  relates  to  the  lines  known  as  Tower 
Grove  Line,  Cherokee  Line,  Fourth  Street  Line,  and  Grand  Ave- 
nue Line. 

2.  That  the  service  on  said  lines  is  entirely  inadequate  and 
in  disregard  of  the  charter  duties  of  the  defendant  in  that : 

(a)  The  number  of  cars  being  operated  upon  said  lines  is 
not  sufficient  to  handle  the  traffic. 

(b)  Cars  are  greatly  and  oppressively  overcrowded. 
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(c)  Many  of  the  cars  are  dirty  and  inadequately  ventilated. 

(d)  The  transfer  system  in  vogue  is  in  direct  disregard  of 
the  state  laws  and  the  city  ordinances  of  the  city  of  St.  Louis. 

(e)  The  system  of  "loops"  being  operated  in  the  congested 
territory  "down-town"  is  antiquated,  and  frequently  causes  great 
delay  to  citizens  desiring  to  ride  from  one  point  to  another  on 
cars  of  the  defendant. 

The  defendant,  on  May  2,  1914,  filed  its  answer  to  said  com- 
plaint, which  is  as  follows: 

1.  That  said  complaint  does  not  conform  to  the  requirements 
of  rule  No.  4  of  the  Code  of  Practice  and  Procedure  prescribed 
by  the  Commission. 

2.  That  said  complaint  does  not  fully,  clearly,  and  with  rea- 
sonable certainty  state  the  act  or  thing  done,  or  omitted  .to  be 
done,  or  state  any  facts  which  can  either  be  admitted  or  denied. 

3.  That  all  matters  stated  in  said  complaint  are  merely  mat- 
ters of  opinion  of  the  complainant,  and  with  said  opinion  this 
defendant  respectfully  begs  to  differ  and  affirms  contrary  opinion. 

4.  That  said  complaint  be  so  amended  as  to  state  specifically 
the  facts  in  such  manner  and  form  that  said  defendant  may  ad- 
mit or  deny  them  or  satisfy  them,  or  make  a  statement  of  the 
relief  it  is  willing  to  give. 

Oeneral, — As  a  result  of  these  complaints  the  Commission  di- 
rected its  engineering  department  to  make  a  traffic  study  for 
the  purpose  of  determining  the  adequacy  of  service  rendered 
by  the  United  Railways  Company  of  St.  Louis  and  the  near 
future  transportation  requirements  of  the  city  of  St.  Louis. 

The  Commission  held  hearings  in  St.  Louis  on  October  29, 
30,  and  31;  December  10  and  11,  1914;  and  on  January  13,  14, 
and  15,  1915,  at  which  much  evidence  was  introduced  by  the 
Commission,  complainants,  interveners,  objectors,  and  defendant 
company. 

The  engineer's  report  was  presented  at  the  hearing  held  on 
October  29th  by  the  Commission's  chief  engineer,  James  L. 
Harrop.  This  report  is  based  on  three  months'  observations  of 
traffic  conditions  in  St.  Louis. 

The  Commission's  inspectors  were  stationed  on  the  streets 
at  ninety-four  designated  points  from  6 :00  a.  m.  to  12 :00  p.  m. 
These  inspectors  recorded  the  date,  line,  point  of  observation, 
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time,  direction  of  car,  car  number,  passengers  seated  and  pas- 
sengers standing. 

The  traffic  data  gathered  at  these  points  were  plotted  on  cross- 
section  paper  in  a  series  of  sheets,  showing  point  of  observation, 
the  spacing  cars,  the  time  at  which  each  car  passed,  and  the  nnm- 
ber  of  passengers  it  carried. 

From  the  series  of  charts  plotted  in  this  manner  and  from 
sheets  showing  the  nnmber  of  cars,  seats,  and  passengers  by  fif- 
teen minute  periods,  studies  were  made  to  determine  standards 
of  service. 

Testimony  was  offered  by  complainants,  objectors,  interveners, 
and  defendant  company,  some  in  support  of  the  recommendations 
of  the  Commission's  engineer,  and  some  in  opposition  to  certain 
of  his  recommendations,  or  for  the  failure  to  make  favorable 
recommendations  as  to  certain  desired  services,  extensions,  and 
improvements. 

The  recommendations  contained  in  the  engineer's  report  rela- 
tive to  standards  of  service,  extensions,  car  heating  and  ventila- 
tion, necessity  for  additional  cars,  crowded  conditions  during  the 
morning  and  evening  "rush  hours,"  rules  and  regulations  gov- 
erning service,  constituted  the  real  contested  issues  in  these  hear- 
ings. 

The  testimony  of  experts  on  ventilation  and  heating  was  of- 
fered by  complainants.  Defendant  company  also  offered  testi- 
mony by  engineers  and  experts  as  to  heating  and  ventilation  and 
concerning  the  recommendations  of  the  Commission's  engineer 
contained  in  said  report. 

This  Conmiission  announced  the  following  rule  in  the  case  of 
McGregor-^SToe  v.  Springfield  Gas  &  Electric  Co.  1  Mo.  P.  S.  C. 
R.  1.  c.  528,  relative  to  the  consideration  of  testimony  of  experts 
by  the  Commission :  "The  Commission  is  not  bound  by  the  es- 
timates of  expert  witnesses  testifying  before  the  Commission. 
The  ultimate  weight  to  be  given  the  testimony  of  such  experts  is 
a  question  for  the  Commission,  and  there  is  no  law  which  requires 
them  to  surrender  their  individual  judgment  or  to  give  a  con- 
trolling influence  to  the  estimates  of  experts  as  to  value.  The 
Conqueror,  166  U.  S.  1.  c.  133,  41  L.  ed.  947,  17  Sup.  Ct.  Rep. 
510 ;  Head  v.  Hargrave,  105  U.  S.  1.  c.  49,  2G  L.  ed.  1030 ;  Public 
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Service  Gas  Co.  v.  Public  Utility  Comrs.  84  N".  J.  L.  1.  c  479, 
87Atl.  651." 

The  California  Commission,  in  the  case  of  Palo  Alto  v.  Palo 
Alto  Gas  Co.  2  Cal.  K.  C.  R.  1.  c.  312,  announces  the  following 
rule  relative  to  scrutinizing  the  testimony  of  its  own  engineers 
and  experts  the  same  as  those  offered  by  other  parties:  "The 
Commission  will  scrutinize  the  testimony  of  its  own  engineers 
with  the  same  care  with  which  it  examines  the  testimony  of  other 
engineers  testifying  before  it.  The  fact  that  one  of  the  Conmiis- 
sion's  engineers  reaches  a  certain  result,  or  uses  a  certain  per- 
centage, or  adopts  a  certain  theory,  is  by  no  means  conclusive 
on  the  Commission." 

Thus  the  Commission  will  consider  all  the  recommendations 
made  by  its  engineering  department  as  contained  in  its  report 
filed  herein,  and  will  weigh  all  the  evidence  introduced  in  this 
case  and  reach  its  own  conclusions  thereon,  and  promulgate  such 
rules,  regulations,  and  orders  as  it  shall  deem  just  and  proper. 

Standards  of  Service, — This  Commission  has  had  the  benefit 
of  the  report  made  in  1913  by  the  St.  Louis  Public  Service  Com- 
mission on  the  service  conditions  of  the  United  Railways  Com- 
pany, defendant  herein.  That  report  was  offered  as  an  exhibit 
in  evidence  in  this  case.  It  was  made  after  a  careful  study  and 
investigation  continuing  over  a  period  of  about  two  years.  The 
crowded  conditions  of  cars  and  the  question  of  furnishing  each 
passenger  with  a  seat  were  discussed  in  said  report  as  follows : 

"The  ideal  car  service  is  one  by  which  every  passenger  will  ob- 
tain a  seat;  but  in  a  large  city  with  points  of  great  congestion 
and  hours  at  which  great  numbers  are  demanding  service  at 
once,  it  is  hardly  possible  that  such  an  ideal  condition  can  be 
fully  attained,  no  matter  how  many  cars  are  operated,  as  the 
congested  crowds  will  probably  fill  some  cars  to  overflowing  and 
leave  others  immediately  following  comparatively  empty.  Never- 
theless, if  cars  are  run  as  closely  together  as  possible  at  the  most 
crowded  periods  and  points  of  congestion,  the  investigations  of 
the  Commission  show  that  much  may  be  done  to  approach  the 
ideal  service,  and  especially  is  this  true  if  there  is  proper  use 
made  of  trailers,  which  double  the  capacity  and  do  not  require  a 
time  interval  or  'headway'  between  the  car  and  its  trailer." 

The  Wisconsin  Commission,  in  the  so-called  Milwaukee  Case 
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(13  Wis.  R.  C.  R  L  c.  197-198),  announced  the  following  rule, 
after  a  most  careful  and  exhaustive  study  of  the  traffic  and  serv- 
ice conditions  of  the  street  railways  in  the  city  of  Milwaukee: 
''A  public  service  corporation  which  undertakes  to  supply  street 
railway  service  should  furnish  sufficient  equipment  to  supply 
seats  for  all  passengers  who  desire  such  service,  unless  there  exist 
operating  or  financial  conditions  which  make  it  impossible  or 
impracticable  to  do  so.  The  testimony  and  the  numerous  ex- 
hibits offered  in  this  proceeding  disclose  no  conditions  which 
warrant  a  deviation  from  this  standard,  except  during  three  rela- 
tively short  periods  of  the  day  which  may  be  designated  as  the 
morning,  noon,  and  evening  rush  hours.  The  limits  of  these 
rush  hours  and  standards  of  service  applicable  to  them  will  be 
discussed  later.  For  the  remainder  of  the  day  adequate  service 
should  contemplate  the  operation  of  a  sufficient  number  of  cars 
so  that  all  passengers  desiring  to  occupy  seats  may  reasonably 
expect  to  do  so,  except  under  abnormal  conditions." 

From  the  evidence  in  this  case  of  the  traffic  study  as  submitted 
by  the  Commission's  engineer  in  his  report,  and  his  testimony 
in  relation  thereto,  as  well  as  the  evidence  of  many  other  wit- 
nesseS;  the  Commission  finds  as  a  fact  that  the  ears  of  the  United 
Railways  Company,  defendant  herein,  during  what  is  known  as 
the  "rush  hours,"  are  greatly  overcrowded,  and  that  standards 
of  service,  additional  tracks,  loops,  and  facilities  are  necessary 
to  relieve  such  crowded  and  congested  conditions. 

The  standards  of  service  reconunended  by  the  Commission's 
engineer  make  provision  for  three  periods,  termed  the  "Non- 
Rush  Period,"  "Transition  Period,"  and  "Rush  Period." 

These  standards  of  service  recommend  that  seats  per  100 
passengers  be  furnished  as  follows: 

1.  During  non-rush  period   * 136 

2.  During  transition  period   108 

3.  During  rush  period  76 

The  West  End  Business  Men's  Association  suggested  that  this 
Commission  adopt  the  proposed  ordinance  contained  in  the  re- 
port of  the  St.  Louis  Public  Service  Commission  on  United  Rail- 
ways, Volume  2.  This  proposed  ordinance  imposes  standards  of 
service  by  ordering  a  given  number  of  trips  to  be  made  in  vari- 
ous districts  within  a  limited  area  of  the  congested  district  down* 
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town.  The  company  shall  be  required  to  operate  cars  so  that  at 
least  7,422  car  trips  shall  be  made  into  said  district  every  twenty- 
fonr  hours;  the  number  of  trips  being  reduced  somewhat  for 
Sundays  and  holidays.  Cars  operated  on  lines  which  do  not  en- 
ter the  congested  district  shall  be  so  operated  that  the  sum  of  the 
number  of  cars  on  the  lines  passing  in  both  directions  the  inter- 
section of  certain  specified  streets  shall,  within  each  twenty-four 
hours,  be  not  less  than  3,896  car  trips;  substantially  the  same 
number  of  car  trips  being  prescribed  for  Sundays  and  holidays. 

This  Commission  does  not  adopt  the  recommendations  con- 
tained in  the  report  of  the  St.  Louis  Public  Service  Commission 
for  the  following  reasons : 

1.  The  investigation  upon  which  that  report  is  based  was 
made  during  1911  and  1912. 

2.  It  is  considered  that  a  standard  of  service  requiring  a 
specific  number  of  seats  per  100  passengers  is  more  definite,  flex- 
ible, and  conducive  to  adequate  service. 

A  resolution  signed  by  representatives  of  fourteen  civic  or- 
ganizations suggests  the  following  standards  of  service : 

"That  the  ^rush  hour'  on  no  line  be  permitted  to  cover  a  period 
of  more  than  one  and  one-half  hours  for  the  morning  or  for  the 
evening.  And  that  the  closest  headway  maintained  during  the 
peak  of  the  rush  period  shall  be  maintained  at  all  times  and 
diminished  only  as  the  cars  for  each  fifteen  minutes  carry  no 
more  than  is  required  for  the  minimum  standard  fixed  for  the 
transition  period;  that  the  rush  period,  with  its  following  and 
preceding  transition  period,  shall  not  cover  a  length  of  time  to 
exceed  two  and  a  half  hours;  that  when  the  schedule  is  under 
the  transition  period  standard,  the  headway  shall  not  be  dimin- 
ished until  each  car  carries  no  more  than  is  required  under  the 
minimum  of  the  standard  fixed  for  the  non-rush  period ;  and  that 
standards  be  gauged  by  fifteen-minute  periods. 

"Two  consecutive  Sundays  shall  not  be  averaged  in  deter- 
mining a  Sunday  schedule  unless  weather  and  trafiic  conditions 
are  the  same;  that  the  standard  derived  in  bad  weather  condi- 
tions shall  not  apply  to  fair  weather  Sundays;  that  there  shall 
be  no  'rush  hour'  periods  on  Sundays  except  on  lines  leading 

directly  to  baseball  grounds. 
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'^Traffic  studies  stall  not  be  made  in  July,  August,  or  Septem- 
ber, except  as  applying  to  Sundays  and  evenings  and  Saturdays. 

"No  headway  should  exceed  five  minutes,  except  on  owl  car 
service  and  on  lines  as  specified  for  fifteen  minutes  headway. 

"That  on  holidays  and  special  occasions  service  shall  meet 
'non-rush'  requirements  and. shall  be  lowered  from  one  to  next 
lower  standard  only  if  all  cars  are  in  service  and  traffic  still 
cannot  be  accommodated." 

Mr.  Eichard  McCuUoch,  president  and  general  manager  of 
the  United  Railways  Company,  objected  to  the  standard  of  serv- 
ice recommended  by  the  Commission's  engineer  on  the  ground 
that  it  is  more  severe  than  any  standard  yet  put  into  effect  in 
any  city  in  the  United  States,  and  that  it  did  not  take  into  ac- 
count the  headway  between  the  cars.  Mr.  McCulloch  suggested 
the  following  standard  of  service:  t.tT,wj,^v.x^>.r-i?CL 

Standards  of  Service  Suggested  by  United  Railways  Company  of  St.  Louis. 

Seats  per  100  Passengers. 


Headway  Minutes 


1  and  less  . 

2   

3   

4   

5   

6  and  over 


Non-Rush 

lYansition 

Rush 

Period 

Period 

Period     • 

106 

86 

66 

112 

90 

68 

lis 

94 

70 

124 

98 

72 

130 

102 

74 

136 

106 

76 

It  is  his  opinion  that  the  excess  of  seats  over  passengers  should 
be  diminished  as  the  headway  is  diminished. 

Mr.  P.  J.  Kealy,  company  member,  Board  of  Control  of 
Metropolitan  Street  Eailway  Company  of  Kansas  City,  and  Mr. 
Maxime  Eeber,  consulting  engineer  and  former  president  of  the 
Board  of  Public  Improvements  of  St.  Louis,  both  testified  that 
they  were  of  the  opinion  that  the  headway  between  cars  has  a 
most  material  relation  to  the  standard  of  loading  to  be  fixed,  and 
should  be  taken  into  consideration. 

Witnesses  for  the  defendant  testified  that  standards  of  service 
were  in  effect  or  were  recommended  in  other  cities  as  follows : 

1.  Ford,  Bacon,  &  Davis  recommended  that  71  seats  per  100 
passengers  be  furnished  during  rush  hours  at  Philadelphia. 

2.  The  Public  Service  Commission  of  the  state  of  Washington 
requires  that  67  seats  per  100  passengers  be  furnished  during 
the  rush  hours  at  Seattle, 
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S.  The  Board  of  Supervisipg  Engineers,  Chicago  Traction, 
recommend  that  Gl  seats  per  100  passengers  be  furnished  during 
the  rush  hours  at  Chicago  (70  passengers  on  car  seating  42). 

4.  The  Board  of  Supervising  Engineers,  Chicago  Traction, 
also  recommend  the  following : 

(a)  An  average  load  of  80  passengers  per  car  seating  40  for 
the  thirty  minutes  of  maximum  loading  at  any  point  on  the  line 
during  rush  hours. 

(b)  For  the  transition  period  two  thirty-minute  steps  are  pro- 
vided both  before  and  after  the  thirty-minute  period  of  maximum 
loading.  The  first  step  provides  on  an  average  not  more  than  80 
passengers  per  car  seating  40  and  the  second  60  passengers. 

(c)  During  all  other  times  from  6  a.  m.  to  12  midnight  there 
shall  be  provided  at  any  point  on  the  line  during  any  thirty-min- 
ute period  no  less  than  an  aggregate  seating  capacity  equal  to  the 
aggregate  number  of  passengers.  Sundays  and  holidays  as  well 
as  unusual  occasioi^  are  excepted,  and  when  cars  are  operated 
at  25  seconds  headway,  tracks  shall  be  considered  operated  to 
their  capacity. 

5.  The  Wisconsin  Railroad  Commission  ordered  the  T.  M. 
E.  R.  &  L.  Company  to  supply  133  seats  per  100  passengers  dur- 
ing the  non-rush  period  and  67  seats  per  100  passengers  during 
the  rush  period. 

After  carefully  considering  all  of  the  testimony  relative  to 
to  standards  of  service,  the  Commission  is  of  the  opinion  that 
the  headway  between  cars  should  receive  consideration.  The 
Commission  does  not,  however,  accept  the  standard  of  service 
recommended  by  the  United  Railways  Company.  It  is  consid- 
ered that  the  following  standard  will  provide  good  and  adequate 


service : 


Scats  per  100  PasBengers. 


Headway  Minutes 

1  and   less    

2    

3 . 

4    

5    

6  and  over    

P.U.R.1915D. 


Non-Rush 

Transition 

Period 

Period 

121 

100 

124 

100 

127 

100 

130 

102 

133 

104 

13a 

106 

Rush 
Period 

71 
72 
73 
74 
75 
76 
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Looping  Facilities. — Observations  made  by  the  ConnQission's 
engineering  department  show  that  there  is  great  congestion  at 
certain  street  intersections  during  the  morning  and  evening  rush 
hour  periods. 

Tables  were  prepared  showing  the  number  of  cars  passing 
through  certain  street  intersections  during  fifteen-minute  periods. 
A  study  of  these  tables  together  with  observations  on  the  ground 
shows  that  further  looping  facilities  and  some  changes  in  route- 
ing  will  greatly  facilitate  the  handling  of  crowds  during  the  rush 
periods. 

Mr.  Homsby,  former  chairman  of  the  St  Louis  Public  Service 
Commission,  testified  that  all  of  the  loops  recommended  by  the 
Commission's  engineer,  with  the  possible  exception  of  a  few 
changes  which  he  recommended,  would  greatly  relieve  the  over- 
crowded and  congested  conditions.  Mr.  Maxime  Eeber,  former 
president  of  the  Board  of  Public  Works  of  the  city  of  St.  Louis, 
testified  that  the  loops  as  recommended  by  the  engineer  for  the 
Commission  are  necessary  to  better  the  service  conditions,  and 
that  he  had  heretofore  suggested  such  loops  to  the  "City  Plan 
Commission." 

The  proof  is  all  one  way  that  the  city  of  St.  Louis  should  grant 
franchises,  permits,  or  other  proper  authority  to  defendant  ohu- 
pany  to  build  the  loops  as  recommended,  if  the  overcrowded  and 
congested  conditions  are  to  be  relieved  by  defendant  company. 

The  following  additional  loops  are  recommended: 

1.  Dovmtown  Loop  for  the  Hodiamont  Line. 

East  on  Locust  from  Sixth,  north  on  Fourth,  west  on  St. 
Charles,  south  on  Broadway,  west  on  Locust. 

To  complete  this  loop  it  will  be  necessary  to  build  a  single 
track  on  St.  Charles  from  Fourth  to  Broadway.  The  Hodiamont 
cars  are  now  operated  east  on  Locust  to  Sixth,  south  on  Sixth 
to  Pine,  east  on  Pine  to  Fourth,  north  on  Fourth  to  Locust,  and 
west  on  Locust.  The  routeing  of  the  Hodiamont  cars  over  the 
proposed  loop  will  remove  them  from  Pine  street  and  from  Sixth 
street  to  Fourth  street  south  of  Locust.  All  of  these  streets  are 
extremely  congested  during  the  rush  hours. 

Observation  shows: 
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Sixth  and  Olive  . . . . 
Fourth  and  Olive  .. 
Fourth  and  Pine  . . . 
Broadway  and  Pine 
Sixth  and  Pine  . . . . 


Maximum  Num- 
ber of  Cars  Dur- 
ing 16-minute 
Period 


77 
47 
45 
71 
66 


Hodiamont  Cars 

Passing  During 

Same  Period 


17 
13 
13 
13 
12 


Percentage  of 

Cars  Removed  by 

Proposed  Loop 


22.1 
27.6 
28.9 
18.3 
18.2 


The  above  table  is  sufficient  proof  that  the  proposed  loop  is 
necessary  and  will  greatly  improve  existing  conditions. 

The  estimated  cost  of  the  loop  is  $9,735. 

2.  Downtown  Loop  for  Page,  Park,  and  Compton  Lines. 

East  on  Washington,  north  on  Tenth,  west  on  Lucas,  south  on 
Eleventh,  west  on  Washington. 

To  complete  this  loop,  it  will  be  necessary  to  build  a  single 
track  on  Lucas  from  Tenth  to  Eleventh.  Traffic  on  Washing- 
ton Avenue  is  heavy  during  the  rush  hours.  The  routeing  of  a 
portion  of  the  Page,  Park,  and  Compton  cars  over  the  proposed 
loop  will  relieve  the  congestion  that  now  exists  at  the  intersection 
of  Sixth,  Broadway,  and  Fourth  street  with  Washington  avenue^ 
and  will  facilitate  the  handling  of  people  from  the  wholesale  dis- 
trict between  Eleventh  and  Eighteenth  streets. 

Observations  on  Washington  avenue  show: 


Fourth  and  Washington  . . . . 
Broadway  and  Washington 
Sixth  and  Washington   


Maximum  Num- 
ber of  Cars  During 
15-minute  Period. 


78 
102 
105 


Page,  Park,  and  Comp- 
ton Cars  Passing 
During  Same  Period. 


64 
69 
79 


It  is  therefore  evident  that  this  plan  for  the  removal  of  a 
portion  of  the  traffic  from  the  above  street  intersections  will 
greatly  facilitate  the  handling  of  crowds  on  Washington  avenue 
during  the  rush  hours. 

The  estimated  cost  of  this  extension  is  $4,620. 

3.  Loop  for  South  End  of  Jefferson  Line. 

South  on  Jefferson,  east  on  Winnebago,  south  on  Broadway, 
west  on  Chippewa,  north  on  Jefferson. 

To  complete  this  loop  it  will  be  necessary  to  build  a  sioigle 
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track  on  Winnebago  from  Broadway  to  Jefferson.  The  Jeffer- 
son cars  are  turned  at  Jefferson  and  Chippewa  on  a  wye.  Thi& 
method  of  turning  cars  is  slow  and  dangerous.  When  Jefferson 
cars  pulling  trailers  are  turned  on  the  wye  the  trailer  tails  over 
onto  the  Broadway  tracks,  creating  a  dangerous  condition.  The 
construction  of  the  proposed  loop  will  not  only  eliminate  a  dan- 
gerous operating  condition,  but  will  facilitate  the  car  movement* 

The  estimated  cost  of  this  loop  is  $5,&00. 

4.  Loop  for  Natural  Bridge  Line. 

East  on  Carr  to  Broadway,  south  on  Broadway  to  Locust,  west 
on  Locust  to  Sixth,  north  on  Sixth  to  Wash. 

To  complete  the  proposed  loop  it  will  be  necessary  to  build  a 
single  track  on  Carr  street  from  Broadway  to  Sixth.  At  present 
the  Natural  Bridge  cars  are  routed  south  on  Sixth  to  Elm,  east 
on  Ehn  to  Fourth,  north  on  Fourth  to  Chestnut,  west  on  Chest- 
nut to  Broadway,  north  on  Broadway  to  Lucas,  and  west  on  Lucas 
to  Sixth.  The  proposed  loop  will  remove  the  Natural  Bridge 
cars  from  Sixth  street  south  of  Locust,  Elm  street.  Chestnut 
street.  Fourth  street  and  Broadway  between  Chestnut  and  Locust 
streets. 

Observation  shows: 


Sixth  and  Olive    . . . . 

Sixth  and  Pine    

Sixth  and  Market  . . . 
Fourth  and  Market  . 
Broadway  and  Pine  . 
Broadway  and  Olive 


Maximom  Num< 
ber  of  Cars  Dur- 
ing 15-minute 
Period 


77 
66 
46 
42 
71 
88 


Natural  Bridge 
Cars  Passing  Dnr^ 
Ing  Same  Period. 


Percentage  of 

Cars  Removed  bj 

Proposed  Loop 


7.8 
9.1 
10.9 
14.3 
7.0 
6.8 


It  is  therefore  apparent  that  the  proposed  loop  will  afford 
the  means  by  which  the  congestion  may  be  materially  relieved^ 

The  estimated  cost  of  this  loop  is  $4,697. 

5.  Loop  for  Page,  Park,  and  Compton  Lines. 

East  on  Washington,  north  on  Seventh,  west  on  Lucas,  south 
on  Eighth,  west  on  Washington. 

This  loop  requires  the  construction  of  a  single  tra,ck  on  Lucas 
from  Seventh  to  Eighth.  The  routeing  of  a  portion  of  the  Page> 
Park,  and  Compton  cars  over  the  proposed  loop  would  relieve  the 
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congestion  at  the  intersection  of  Fourth,  Broadway,  and  Sixth 
street  with  Washington  avenue. 

The  estimated  cost  of  this  loop  is  $8,654. 

6.  Union  Station  Loop  for  Eighteenth,  Park,  and  Compton 
Lines. 

South  on  Eighteenth,  east  on  Clark,  north  on  Seventeenth, 
west  on  Walnut,  north  on  Eighteenth. 

This  loop  requires  the  construction  of  a  single  track  on  Wal- 
nut from  Seventeenth  to  Eighteenth.  By  means  of  this  loop  a 
portion  of  the  Eighteenth,  Park,  and  Compton  cars  may  be  turned 
back  at  Union  Station,  thus  facilitating  the  movement  of  passen- 
ger traffic  originating  at  Union  Station. 

7.  Union  Station  Loop  for  Market,  Laclede,  and  Manchester 
Lines. 

West  on  Market,  south  on  Seventeenth,  west  on  Walnut,  north 
on  Eighteenth,  east  on  Market. 

This  loop  requires  the  construction  of  a  single  track  on  Sev- 
enteenth from  Market  to  Walnut.  A  portion  of  the  Laclede, 
Market,  and  Manchester  cars  may  be  turned  back  over  this  loop, 
thus  permitting  the  car  movement  to  conform  more  closely  with 
the  passenger  movement 

The  estimated  cost  of  both  Union  Station  loops  is  $18,324. 

8.  Loop  for  Olive  Street  Line  at  Grand  Avenue. 

West  on  Olive  to  Channing,  west  on  Lindell,  north  on  Grand, 
east  on  Olive. 

This  loop  requires  the  construction  of  about  two  blocks  of 
single  track  on  Lindell  from  Channing  to  Grand.  The  routeing 
of  a  portion  of  the  Olive  cars  over  this  loop  will  greatly  facilitate 
the  handling  of  the  heavy  transfer  traffic  at  Grand  and  Olive. 

The  estimated  cost  of  this  loop  is  $14,088. 

9.  Double  Track  on  Clark  Street  from  Seventh  to  Ninth. 
This  connection  requires  the  construction  of  a  double  track 

from  Seventh  to  Ninth,  and  will  provide  the  means  by  which 
tripper  cars  can  be  run  into  the  downtown  district  without  add- 
ing to  the  congestion  in  that  district. 

The  estimated  cost  of  this  loop  is  $14,592. 

10.  Single  track  on  Tenth  from  Washington  to  Market  and 
single  track  on  Eleventh  from  Washington  to  Market,  with  curve 
connections  with  all  intersecting  lines. 
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These  tracks  will  provide  additional  loops  for  all  east  and 
west  lines  between  Market  street  and  Washington  avenue. 

A  portion  of  the  cars  on  each  of  these  lines  may  be  turned 
back  over  these  loops,  thus  relieving  the  congestion  east  of  Tenth 
street  and  facilitating  the  car  movement,  and  speeding  up  the 
entire  system. 

The  estimated  cost  of  the  tracks  and  connecting  curves  on 
Tenth  and  Eleventh  streets  is  $83,951. 

Mr.  James  L.  Homsby,  chairman  of  the  Public  Utilities  Com- 
mittee, Civil  League,  objects  to  placing  a  track  on  Lindell  from 
Olive  to  Ghrand  on  aecount  of  the  automobile  traffic  on  Lindell 
avenue,  but  admits  that  the  suggestion  for  a  loop  is  a  good  one. 
He  suggests  that  the  loop  be  located  at  either  Sarah  or  Vande- 
venter  avenue. 

The  purpose  of  the  proposed  loop  is  to  facilitate  the  handling 
of  the  heavy  transfer  traffic  at  Grand  and  Olive.  The  public  can 
be  served  best  when  the  company  is  able  to  route  its  cars  so  that 
the  car  movement  will  conform  to  the  paissenger  movement. 
It  appears  that  the  general  public  vfill  derive  greater  benefits 
from  a  loop  at  Grand  and  Olive  than  at  either  Olive  and  Vande- 
venter  or  Olive  and  Sarah. 

Mr.  John  Qtindlach,  president  of  the  Civic  League,  and  Mr. 
Lewis  Haslam,  member  of  street  committee  of  the  Civil  League, 
both  objected  to  placing  a  single  track  on  Teutii  street  and  a 
single  track  on  Eleventh  street  from  Market  to  Washington 
avenue,  and  stated  that  these  streets  should  be  available  for 
automobile  storage.  They  suggested  that  additional  tracks  on 
Twelfth  street  will  serve  the  purpose  of  the  tracks  recommended 
on  Tenth  and  Eleventh  streets. 

As  a  matter  of  fact,  at  certain  times  during  the  year,  it  is 
necessary  to  re-route  the  cars  now  operated  on  Twelfth  street 
north  of  Pine  on  account  of  holiday  decorations,  celebrations, 
parades,  etc.  It  appears  that  with  one  way  traffic  regulations, 
there  will  be  ample  room  for  automobile  storage  on  Tenth  and 
Eleventh  streets  in  addition  to  room  for  a  single  line  of  street 
railway  traffic  on  each  of  said  streets. 

The  business  district  is  gradually  expanding  westward,  and 
it  appears,  necessary  and  desirable  to  make  some  provision  for 
furnishing  additional  looping  facilities  on  Tenth  and  Eleventh 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


600  MISSOURI  PUBLIC  SERVICE  COMMISSIOlf. 

streets  to  provide  for  the  movement  of  traffic  originating  in  this 
district,  to  relieve  the  congestion  east  of  Tenth  street,  and  to 
provide  for  emergencies. 

A  resolution  signed  by  fourteen  protective  and  improvement 
associations  approves  of  all  of  the  proposed  loops  except  the 
"Loop  for  Olive  street  line  at  Grand  avenue,"  ^'Single  track  on 
Tenth  from  Washington  to  Market  and  single  track  on  Eleventh 
from  Washington  to  Market"  and  "Loop  for  Page,  Park,  and 
Compton  lines"  (on  Lucas  between  Tenth  and  Eleventh).  This 
resolution  further  states  that  the  loop  recommended  for  the  Page, 
Park,  and  Compton  lines  east  on  Washington,  north  on  Tenth, 
west  on  Lucas,  south  on  Eleventh,  and  west  on  Washington,  is 
not  necessary,  and  that  traffic  can  be  accommodated  by  the  loop 
recommended  for  the  Page,  Park,  and  Compton  lines  east  on 
Washington,  north  on  Seventh,  west  on  Lucas,  south  on  Eighth, 
and  West  on  Washington, 

Both  of  these  loops  were  recommended  after  a  long  and  care- 
ful study  of  traffic  conditions  on  Washington  avenue  between 
Eighteenth  and  Third  streets.  It  appears  that  both  loops  should 
be  built,  but  that  the  loop  from  Seventh  street  to  Eighth  street 
should  be  constructed  first. 

Mr.  Kichard  McCuUoch,  president  and  general  manager  of 
the  United  Railways  Company  of  St.  Louis,  made  the  following 
general  statement  relative  to  proposed  loops  and  extensions :  "We 
think  that  most  of  these  recommendations  are  proper  recommen- 
dations and  should  be  built  if  the  company  has  the  money  to 
do  it;  and  that  will  depend  largely  on  financial  conditions  and 
largely  on  whether  or  not  we  are  obliged  to  pay  this  mill  tax." 

It  appears  from  the  testimony  submitted  that  the  construc- 
tion of  the  proposed  loops  will  relieve  present  congestion  and 
make  reasonable  provision  for  near  future  traffic  requirements. 
While  there  is  some  objection  to  the  construction  of  certain  of 
these  loops,  it  appears  that  the  benefits  to  be  derived  from  such 
loops  will  be  greater  than  the  resulting  damage. 

Extensions  Ordered. — The  evidence  in  this  case  discloses  that 
defendant  company  has  a  natural  monopoly  of  the  street  railways 
in  the  city  of  St.  Louis  by  reason  of  its  ownership  of  the  several 
independent  systems  heretofore  constructed  and  operated.  It 
may  here  be  stated  that  more  than  one  street  railway  system  in 
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such  a  city  is  almost  impossible  under  present-day  conditions  of 
universal  transfer  conveniences  and  the  demand  by  the  public  for 
same. 

Section  49  of  the  Public  Service  Commission  law,  so  far  as 
it  relates  to  this  case,  reads  as  follows :  "If,  in  the  judgment  of 
the  Commission,  additional  tracks,  switches,  terminals,  or  termi- 
nal facilities  ...  or  any  other  property,  construction,  appara- 
tus, equipment,  facilities,  or  device  for  use  by  any  .  .  .  street 
railroad  corporation  in  or  in  connection  with  the  transportation 
of  passengers  .  .  .  ought  reasonably  to  be  provided,  or  any 
repairs  or  improvements  to  or  changes  in  any  thereof  in  use  ought 
reasonably  to  be  made,  or  any  additions  or  changes  in  construc- 
tion should  reasonably  be  made  thereto  in  order  to  promote  the 
security  or  convenience  of  the  public  ...  or  in  order  to  se- 
cure adequate  service  or  facilities  for  the  transportation  of  pas- 
sengers .  .  . ,  the  Conmiission  shall,  after  a  hearing,  .  .  . 
make  and  serve  an  order  directing  such  repairs,  improvements, 
changes,  or  additions  to  be  made  within  a  reasonable  time  and  in 
a  manner  to  be  specified  therein,  and  every  .  .  .  street  rail- 
road corporation  is  hereby  required  and  directed  to  make  all 
repairs,  improvements,  changes  and  additions  required  of  it  by 
any  order  of  the  Commission  served  upon  it.'^  [Laws  1913,  p. 
588.] 

In  the  case  of  Auburn  v.  Auburn  &  S.  Electric  H.  Co.  2  P.  S. 
C.  R.  (2d  D.  K.  Y.)  1.  c.  366,  the  Commission,  in  discussing  its 
powers  in  respect  to  requiring  a  street  railroad  corporation  to 
make  certain  extensions  and  to  apply  for  proper  franchises  there- 
for, said: 

"In  their  brief,  attorneys  for  respondent  state  that  %e  right 
of  a  street  railway  company  to  lay  tracks  in  the  streets  of  a  city 
rests  upon  the  grant  of  a  franchise  for  that  purpose  by  the  mayor 
and  common  council ;  and  the  sole  authority  to  grant  such  fran- 
chise is  reposed  in  them  by  the  Constitution,  and  such  local 
authorities  may  impose  such  terms  and  conditions  at  the  time 
of  granting  the  franchise  as  they  may  deem  proper.' 

"This  is  perfectly  true,  and  no  one  is  denying  the  right  of  the 
city  to  grant  such  franchises.     In  the  present  case  the  city  of 
Auburn  is  presumably  willing  to  make  whatever  grant  is  neces- 
sary ;  it  is  the  railroad  company  which  refuses. 
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"The  power  delegated  by  the  legislature  to  the  Public  Service 
Commission  does  not  in  any  way  interfere  with  the  rights  of  the 
municipalities.  This  Commission  obviously  cannot  grant  a 
franchise.  Even  if  it  should  order  a  railway  company  to  double 
its  tracks,  if  the  city  objected  the  Commission  would  be  power- 
less to  enforce  the  order ;  its  authority  is  over  the  public  service- 
corporations — not  over  the  municipality." 

Again,  in  the  same  case,  further  discussing  the  objects  and 
purposes  of  the  Public  Service  Commission  law,  the  Commis- 
sion said  (1.  c.  358)  :  "In  its  latest  decision  concerning  the  power 
of  the  Public  Service  Commission  and  its  relation  to  public  serv- 
ice corporations  (in  the  so-called  Delaware  and  Hudson  cafle) 
the  New  York  court  of  appeals  has  said:  We  understand  that 
the  paramount  purpose  of  the  enactment  of  the  Public  Service 
Commissions  law  was  the  protection  and  enfoicemeiLt  of  the 
rights  of  the  public.  Public  service  corporations  have  been 
granted  valuable  franchises  to  enable  them  to  serve  the  public,, 
and  they  are  deemed  to  have  undertaken  to  render  the  public 
the  service  for  which  they  were  incorporated  upon  receiving  a 
proper  and  reasonable  compensation  therefor.  It  is  the  duty  of 
railroad  corporations  not  only  to  maintain  their  equipment,, 
tracks,  and  roadbed  in  good  order,  but  also  to  operate  their  rail- 
roads with  safety  to  the  public,  and  afford  such  service  as  will 
supply  the  reasonable  demands  of  the  public'  " 

The  Conmiission  is  of  the  opinion  that  necessity  of  the  city  of 
St.  Louis  as  a  whole  should  be  taken  into  consideration  in  develop- 
ing the  street  railway  system  by  defendant  company,  and  that  it 
should  be  required  to  furnish  reasonably  adequate  service  and 
facilities  for  the  transportation  of  passengers  therein  and  to  make 
new  additions  and  extensions  of  its  system  to  enable  it  to  do  so. 

The  Commission,  after  a  careful  consideration  of  the  recom- 
mendations of  its  engineer,  and  of  all  the  evidence  introduced 
in  these  cases,  recommends  that  defendant  company  be  required 
to  make  the  following  extensions : 

1.  Northern  Extension  of  the  Jefferson  Line. 

The  northern  terminus  of  the  Jefferson  line  is  at  present  Fair 
Grounds  park.  The  territory  surrounding  Fair  Grounds  park 
is  well  served  by  the  Cherokee,  Natural  Bridge,  Eighteenth, 
Sarah,  and  Lee  avenue  lines. 
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It  is  suggested  that  the  Jefferson  line  be  extended  north  from 
Jefferson  and  Hebert  to  Broadway  and  Salisbury,  running  east 
on  Salisbury,  north  on  Broadway,  and  west  on  Bremen.  By 
means  of  this  extension  a  north  side  connection  would  be  es* 
tablished  between  the  Broadway  and  Jefferson  lines  right  at  the 
west  approach  to  the  McKinley  bridge.  This  connection  would 
provide  the  means  by  which  passengers  from  North  Broadway 
could  be  distributed  to  the  western  and  southwestern  portion  of 
the  city  over  more  direct  routes  without  going  throng  the  con- 
gested districts.  This  connection  would  also  serve  to  distribute 
the  industrial  population  of  Granite  City  and  Madison,  and  the 
passengers  from  other  Illinois  points  who  cboss  the  McKinley 
bridge  on  the  McKinley  suburban  lines,  to  western  and  south- 
western portions  of  the  city,  without  hauling  them  through  the 
congested  district. 

The  estimated  cost  of  this  extension  is  $77,350. 

2.  Extension  of  the  Park  and  Compton  Lines. 

The  construction  of  a  single  track  on  Shenandoah  avenue  from 
Thurman  to  Tower  Grove,  and  a  single  track  on  Botanical  ave- 
nue from  Tower  Grove  to  Thurman,  would  provide  the  means  of 
taking  the  Park  and  Compton  cars  direct  to  the  Missouri  Botani- 
cal Gardens.  This  extension  would  also  establish  a  connection 
with  the  Vandeventer  line,  providing  a  direct  route  from  a  large 
territory  to  the  Tower  Grove  stations  of  the  Prisco  and  Missouri 
Pacific  Bailway  Companies. 

The  estimated  cost  of  the  proposed  extension  is  $29,824* 

3.  Northern  Extension  of  the  Taylor  Line. 

A  double  track  extension  of  the  Taylor  line  on  Taylor  avenue 
(Bircher  road)  from  Florissant  to  Broadway  would  provide  a 
direct  connection  between  North  Broadway  and  the  western  and 
southwestern  portions  of  the  city ;  and  would  remove  a  portion  of 
the  traffic  from  the  congested  downtown  district. 

The  estimated  cost  of  this  extension  is  $50,889. 

4.  Southern  Extension  of  the  Taylor  Line. 

The  southern  terminus  of  the  Taylor  line  at  present  is  at 
Manchester  avenue,  where  the  Taylor  line  cars  are  turned  on  a 
wye. 

The  construction  of  a  double  track  on  Kingshighway  from 
Manchester  to  Vandeventer  would  provide  a  direct  connection 
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between  the  district  south  and  west  of  Tower  Grove  park  and  the 
western  and  northwestern  portions  of  the  city.  This  connection 
would  also  serve  the  industries  located  in  the  vicinity  of  Shaw 
avenue  and  Kingshighway,  and  the  St  Louis,  Oak  Hill,  &  Caron- 
delet  tracks. 

The  estimated  cost  of  this  extension  is  $81,000« 

5.  Southern  Extension  of  the  Hamilton  Line. 

The  present  southern  terminus  of  the  Hamilton  line  is  at 
DeBaliviere  and  Berlin  avenues. 

The  construction  of  a  double  track  on  Skinker  road  from 
Wydown  boulevard  to  Oakland  avenue,  and  on  McCaualand  ave- 
nue from  Oakland  avenue  to  Manchester  avenue,  would  provide 
a  direct  connection  between  Maplewood  and  the  western  portion 
of  the  city,  and  between  Maplewood  and  University  City.  The 
Hamilton  line  cars  could  then  be  run  west  on  Delmar  from 
Hamilton,  south  on  Skinker  road  and  McCausland  avenue.  This 
extension  would  serve  a  territory  that  is  developing  rapidly. 

The  estimated  cost  of  this  extension  is  $184,952. 

6.  Southern  JExtension  of  the  Grand  Avenue  Line. 

The  extension  of  the  Grand  Avenue  line  south  from  Meramec 
street  on  Grand-Kingshighway  to  Carondelet  park  would  serve  a 
large  territory  bounded  by  Alaska  and  Colorado  avenues  on  the 
east  and  the  St.  Louis,  Oak  Hill,  &  Carondelet  Kailroad  on  the 
west.  This  extension  requires  the  construction  of  a  double  track 
on  Grand-Kingshighway  from  Grand  and  Meramec  to  Caron- 
delet park. 

That  part  of  the  territory  that  lies  east  of  Grand-Kingshigh- 
way is  occupied  by  many  well  constructed  buildings,  and  many 
buildings  under  construction.  The  streets  north  of  Wilmington 
and  east  of  Grand-Kingshighway  have  been  improved  and  are  in 
good  condition.  In  general,  the  streets  south  of  Wilmington  and 
west  of  Grand-Kingshighway  have  not  been  improved.  While 
there  are  approximately  100  families  living  in  that  part  of  the 
district  west  of  Grand-Kingshighway,  that  portion  is  practically 
in  an  undeveloped  state.  There  are  a  few  good  buildings  in  this 
part  of  the  district,  but  they  are  scattered.  However,  the  to- 
pography of  this  portion  of  the  territory  is  good  and  it  should  not 
remain  long  in  the  undeveloped  state.  There  are  very  few  houses 
on  Grand-Kingshighway  south  of  Walsh  street,  but  there  are 
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many  residences  south  of  Walsh,  between  Grand-Kingshighway 
and  Colorado  avenue.  In  the  district  bounded  by  Osceola 
street,  Alaska  avenue,  Colorado  avenue,  and  the  St.  Louis,  Oak 
Hill,  &  Carondelet  tracks  there  are  approximately  786  families 
and  24  small  business  houses.  The  land  located  between  Grand- 
Kingshighway,  Bates  street,  and  the  St.  Louis,  Oak  Hill,  &  Ca- 
rondelet tracks  is  owned  by  the  Missouri  Pacific  Railway.  This 
tract  is  vacant. 

In  addition  to  serving  a  large  territory  the  proposed  exten- 
sion would  provide  a  direct  route  to  Carondelet  park. 

The  estimated  cost  of  this  extension  is  $118,810. 

7.  Extension  of  Spalding  Avenue  line. 

The  extension  of  the  Spalding  line  west  on  Spalding  avenue 
from  Kingshighway  to  Union  avenue  would  serve  approximately 
106  families,  and  would  establish  a  direct  connection  between 
Spalding  and  the  XTnion  lines. 

This  extensioJD  requires  the  •oonfttrUjStion  of  a  double  track  lihe 
on  Spalding  from  Kingshighway  to  Union  arvenue* 

The  estimated  cost  of  this  extension  is  $49,800. 

8.  Extension  of  Fourth  Street  Line. 

The  Tower  Grove  Heights  Improvement  Association  stated 
in  its  complaint  that  service  furnished  by  the  United  Bailways 
Company  of  St.  Louis  on  the  Tower  Grove,  Cherokee,  Fourth 
street,  and  Grand  avenue  lines  is  entirely  inadequate  and  in  dis- 
regard of  the  charter  duties  of  said  Railways  Company : 

"1.  That  the  number  of  cars  being  operated  on  said  lines  is 
not  sufficient  to  handle  the  traffic.  Cars  are  greatly  and  op- 
pressively overcrowded,  many  of  the  cars  are  dirty  and  inade- 
quately ventilated,  and  the  transfer  system  in  vogue  is  in  dis- 
regard of  the  state  laws  and  the  city  ordinances  of  the  city  of 
St  Louis. 

"2.  The  system  of  loops  being  operated  in  the  congested  terri- 
tory downtown  is  antiquated,  and  frequently  causes  great  delay 
to  citizens  desiring  to  ride  from  one  point  to  another  on  the 
cars  of  United  Railways  Company." 

At  the  hearing  on  December  10,  1914,  the  Tower  Grove 
Heights  Improvement  Association  submitted  testimony  of  a  large 
number  of  witnesses  to  support  this  complaint 

Mr.  Henry  W.  Fay,  president  of  the  Tower  Grove  Heights 
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Improvement  Association,  stated  that  he  was  a  large  property 
owner  in  the  district  under  discussion,  had  lived  there  several 
years,  and  that  he  used  the  Fourth  street  line  daily  to  go  back  and 
forth  from  his  place  of  business  to  his  home.  Mr.  Fay  testified 
that  the  cars  operated  on  this  line  were  frequently  and  usually 
packed  to  a  point  of  indecency.  Mr.  Fay  recommended  that 
the  Fourth  street  line  instead  of  being  extended  west  on  La- 
fayette from  Grand  avenue,  as  recomjnended  by  the  Commis- 
sion's engineer,  the  same  be  extended  into  the  district  south  of 
Tower  Grove  park  and  west  of  Grand  avenue.  Mr.  Fay  testified 
further  that  five  years  ago  there  was  but  a  single  "shack"  on 
Arsenal  street  from  Gustin  street  to  Kingshighway,  and  that  at 
the  present  time  almost  every  lot  in  that  territory  is  occupied  by 
buildings  that  will  cost  from  $5,000  to  $10,000. 

Reverend  John  F.  Renter,  pastor  of  the  Holy  Family  Catholic 
Church,  4139  Humphrey  street,  testified  that  service  on  the 
Tower  Grove  line  was  inadequate  and  that  the  cars  are  frequently 
overcrowded.  He  testified  further  that  lack  of  street  car  facili- 
ties in  the  district  under  consideration  compelled  his  parishioners 
and  children  attending  the  parish  school  to  walk  long  distances 
and  hence  to  stay  away  from  school  and  church  during  inclement 
weather.  Rev.  Renter  further  suggested  that  the  Fourth  street 
line  be  extended  into  territory  south  of  Tower  Grove  park  and 
Grand  avenue. 

Mr.  John  Schmoll  testified  that  he  lived  in  the  district  under 
consideration  for  eight  years,  and  during  that  time  there  had 
been  a  large  increase  in  population,  but  no  increase  in  street 
railway  facilities.  He  stated  further  that  the  cars  are  always 
overcrowded.  Mr.  Schmoll  suggested  that  the  Fourth  street  line 
be  extended  into  the  district  south  of  Tower  Grove  park  and  west 
of  Grand  avenue,  stating  that  this  large  territory  is  now  well 
occupied  and  has  practically  no  street  car  facilities. 

Governor  A.  H.  Bolte,  a  resident  of  the  Tower  Grove  Heights 
district,  testified  that  a  large  part  of  this  property  bounded  on 
the  north  by  Arsenal  street,  west  by  Kingshighway,  south  by 
Gravois  road,  and  east  by  Grand  avenue  is  a  residence  district, 
that  has  been  built  up  during  the  last  few  years,  and  that  there 
is  no  car  line  in  this  territory. 

Mr.  Nicholas  Pelligreen  testified  that  seven  years  ago  when 
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he  erected  the  building  on  the  comer  of  Arsenal  and  Grand 
lucre  was  a  straw  stack  on  the  lot  and  the  "Meadow  Larks" 
were  singing  thereon.  He  further  testified  that  at  the  present 
time  the  territory  under  consideration  is  very  thickly  settled, 
houses  being  built  on  25  and  30-foot  lots  all  over  the  district. 

Mr.  Pelligreen  suggested  that  the  Fourth  street  line  be  ex- 
tended into  the  district  soutiti  of  Tower  Grove  park  and  west  of 
Grand  avenue. 

Mr.  Hugo  0.  Hoffstetter,  who  resides  at  3226  Wyoming  ave- 
nue, submitted  evidence  to  show  that  cars  of  the  United  Railways 
Company  were  overcrowded  and  that  the  Grand  avenue  line  was 
taxed  to  its  full  capacity.  He  suggested  that  the  Fourth  street 
line  be  operated  west  on  Arsenal,  south  on  Russell  Place  to 
Wyoming  or  Humphrey,  and  then  west.  He  objected  to  operat- 
ing the  Fourth  street  ears  into  the  district  under  consideration 
over  Utah  place  upon  the  grounds  that  this  street  ia  a  boulevard, 
and  over  Wyoming  street  because  he  owns  property  on  said 
street 

Other  witnesses  were  introduced  by  the  Tower  Grove  Heights 
Improvement  Association  who  testified  that  the  extension  of  the 
Fourth  street  lin^  we^  of  Lafayette  avenue  was  undesirable, 
and  that  service  on  the  lines  to  the  district  under  consideration 
was  inadequate. 

In  view  of  all  this  testimony  showing  that  the  service  on  the 
lines  that  bound,  the  district  under  consideration  is  inadequate 
and  that  there  is  a  large  territory  bounded  by  Arsenal  street. 
Grand  avenue,  Gravois  road,  and  Kingshighway  that  is  practi- 
cally without  street  railway  facilities,  the  Commission  is  of  the 
opinion  that  the  Fourth  street  line  should  be  extended  into  this 
district.  It  appears  that  the  best  route  is  west  on  Humphrey 
street  from  Grand  avenue  to  Morgan  Ford  road. 

The  United  Railways  Company,  defendant  herein,  shall  be 
required  to  apply  to  the  proper  local  authorities  of  the  city  of 
St  Louis  for  the  necessary  ordinance  or  permit  to  construct  and 
operate  a  double  track  street  railway  as  outlined  above. 

9.  Extension  of  Tower  Grove  Line  to  Gratiot  and  Lindenwood. 

L  N.  Brown  testified  that  the  southwestern  section  of  the 
city,  known  as  the  Lindenwood  and  Gratiot  district,  with  a  popu- 
lation of  seven  thousand  people,  four  churches  and  four  schools, 
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has  no  street  car  facilities,  the  present  terminus  of  the  Tower 
Grove  line  being  two  and  one-half  miles  from  Lindenwood.  He 
stated  that  property  in  this  district  sold  for  ten  dollars  a  foot 
fifteen  years  ago,  and  that  this  territory  has  been  greatly  im- 
proved by  the  construction  of  streets  and  sewers  and  is  supplied 
with  water  and  gas,  but  due  to  lack  of  transportation  facilities 
has  not  increased  in  value. 

The  witness  testified  further  that  the  people  and  the  organi- 
zation of  this  district  have  for  the  past  fifteen  years  been  endeav- 
oring to  get  the  United  Railways  Company  to  extend  the  Tower 
Grove  line  into  this  territory,  and  that  this  extension  was  always 
opposed  by  the  late  Captain  McCuUoch  on  the  ground  that  it 
would  not  be  profitable  to  make  the  long  haul. 

The  witness' testified  further  that  there  are  1,462  pupils  at- 
tending school  in  this  district,  and  that  the  Longfellow  school,, 
the  largest  school  in  the  district,  is  a  mile  from  the  Tower  Grove 
line,  and  that  pupils  and  teachers  are  compelled  to  walk,  each 
morning,  from  the  school  to  the  car  line  to  go  to  the  High  SchooL 
The  witness  also  stated  that  there  is  now  pending  a  bill  to  im- 
prove Arsenal  street  from  Woods  avenue  to  the  Frisco  tracks,  a 
distance  of  about  1  mile. 

-  Mr.  Charles  P.  Davis,  resident  of  the  Lindenwood  district, 
testified  that  the  residents  of  the  district  had  endeavored  for 
many  years  to  induce  the  United  Kailways  Company  to  extend 
its  tracks  into  this  district.  The  company  was  always  opposed 
to  making  an  extension  into  this  district  because  of  the  long  haul. 

The  company  has  submitted  no  evidence  to  show  that  it  should 
not  be  required  to  extend  the  Tower  Grove  line  into  this  terri- 
tory. 

The  evidence  before  the  Commission  shows  that  the  district 
has  a  population  of  approximately  seven  thousand,  and  that  many 
are  compelled  to  walk  long  distances  to  the  present  terminus  of 
the  Tower  Grove  line.  Having  considered  all  of  the  evidence 
submitted,  it  is  the  opinion  of  the  Commission  that  the  Tower 
Grove  line  should  be  extended  in  the  Lindenwood  district.  It 
appears  that  the  logical  route  for  this  extension  is  west  on  Ar- 
senal street  from  Woods  street,  south  on  Ivanhoe,  west  on  Mar- 
quette, and  south  on  McCausland  to  Winona. 

The  United  Railways  Company,  defendant  herein,  shall  be 
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required  to  apply  to  the  proper  local  authorities  of  the  ci^  of  St. 
Louis  for  the  necessary  ordinance  or  permit  to  construct  and 
operate  a  double  track  street  railway  as  outlined  above. 

10.  Extension  of  Lee  Avenue  Line. 

The  testimony  before  the  Commission  shows  that  the  territory 
bounded  by  the  city  limits  on  the  west,  Florissant  avenue  on  the 
north,  Union  avenue  on  the  east,  and  Easton  avenue  on  the  south, 
is  served  only  by  street  car  lines  bounding  it  and  by  the  Cass 
avenue  line,  which  extends  four  blocks  into  this  territory. 

The  evidence  shows  that  part  of  the  above  territory  bounded 
by  the  city  limits,  Florissant  avenue,  Union  avenue,  and  Bircher 
street  contains  a  population  of  about  eight  thousand  people  and 
is  developing  rapidly. 

The  petitioner  introduced  plats  and  records  of  the  street  de* 
partment  of  the  city  of  St.  Louis  to  show  that  the  Lee  avenue 
line  is  the  logical  line  to  extend  into  the  territory  under  cott- 
sideration,  and  that  there  are  no  prohibitive  physical  obstacles 
to  the  construction  of  such  extension. 

The  petitioner  also  introduced  ordinances  of  the  city  of  St. 
Louis,  as  follows : 

No.  16,639  approved  April  11,  1892,  granting  a  franchise  to 
the  Cass  avenue  and  Fairground  Railway  Company,  among 
other  streets,  on  Lee  avenue  to  Newstead  avenue. 

No.  17,184,  approved  April  1,  1893,  was  next  introduced, 
which  provided  for  an  extension  of  the  above  franchise.  Section 
1  of  this  ordinance  is  as  follows : 

"Sec.  1.  The  Cass  Avenue  &  Fairgrounds  Railway  Company, 
its  successors  and  assigns,  are  hereby  authorized  to  extend  its 
double  track,  and  construct,  operate,  and  maintain  the  same, 
with  electricity  by  overhead  wires,  of  the  Natural  Bridge  road, 
from  the  present  termination  thereof  at  Newstead  avenue,  to  the 
city  limits,  and  on  Lee  avenue,  when  opened,  or  on  a  street  or 
avenue,  near  Lee  avenue,  when  opened,  from  Newstead  avenue 
to  Goodfellow  avenue,  and  on  Goodf ellow  avenue  to  Delniar  ave- 
nue, continuing  to  Forest  park  whenever  Goodfellow  avenue  is 
opened  thereto,  and  for  that  purpose  to  cross  any  other  railway 
track,  and  to  erect  and  maintain  all  necessary  switches  and  turn- 
outs, wires,  poles,  and  feed  wires,  under  the  same  requirements 
and  restrictions  as  contained  in  ordinance  16,639." 
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The  petitioner  introduced  ordinance  No.  19,352,  approved 
April  12,  1898,  by  which  the  Central  Traction  Company  (now 
United  Eailways  Company  of  St.  Louis)  acquired  the  above 
franchise.  The  petitioner  stated  that  this  franchise  had  never 
been  repealed  or  forfeited. 

The  petitioner  suggested  the  following  route  for  an  extension 
of  the  Lee  avenue  line : 

West  on  Lee  avenue  to  Euclid  avenue,  north  on  Euclid  avenue 
to  Penrose  street,  west  on  Penrose  street  to  Calvary  avenue,  west 
from  Calvary  avenue  on  a  line  with  Penrose  street,  extended 
to  Union  avenue,  north  on  Union  avenue  to  Bircher  road,  north 
on  Bemays  avenue  to  Prange  avenue,  west  on  Prange  avenue  to 
Emerson  avenue,  north  on  Emerson  avenue  to  Lillian  avenue,, 
west  on  Lillian  avenue  to  Thrush  avenue,  north  on  Thrush  avenu^^ 
to  Theodore  avenue,  west  on  Theodore  avenue  to  Mimika  avenue,, 
south  on  Mimika  avenue  to  Lalite  avenue  and  west  on  Lalite-. 
avenue  to  Goodfellow  avenue. 

Eesolutions  were  introduced  in  evidence  signed  by  all  of  the- 
Improvement  Associations  of  the  northwestern  part  of  St.  Louis, 
indorsing  and  requesting  that  such  extension  be  made.  In  ad- 
dition to  that  a  petition  to  the  same  effect,  signed  by  1100  resi- 
dents in  that  section,  was  presented  to  the  Commission. 

In  view  of  the  fact  that  the  evidence  to  the  effect  that  street 
car  facilities  in  the  territory  bounded  by  the  city  limits,  Floris- 
sant avenue.  Union  avenue,  and  Bircher  street  are  not  adequate,, 
is  undisputed,  and  that  the  United  Railways  Company  of  St.. 
Louis  has  been  granted  a  franchise  for  the  extension  of  the  Leo 
avenue  line,  it  is  the  opinion  of  the  Commission  that  this  terri- 
tory should  be  provided  with  additional  street  railway  facilities. 

The  Commission  will  leave  to  defendant  company  the  selection 
of  the  route  for  the  extension  of  said  Lee  avenue  line,  to  reach 
and  serve  said  territory,  as  provided  in  said  ordinance  No,  17,- 
184,  however,  reserving  to  the  Commission  the-  right  to  select 
such  route  by  supplemental  order  to  be  hereafter  entered  herein, 
in  case  of  its  failure  to  do  so,  as  hereby  required. 

The  last  three  extensions  were  not  included  in  those  recom- 
mended in  the  report  submitted  by  the  Commission's  engineer, 
but  are  made  by  the  Commission  after  a  most  careful  consider- 
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ation  of  said  report  and  all  the  evidence  introduced  at  the  hear* 
ings. 

The  engineer's  report  recommended  the  extension  of  the  Fourth 
street  line  on  Lafayette  avenue  west  of  Grand  avenue,  and  on 
Shaw  avenue.  The  complainants  in  the  Tower  Grove  complaint 
opposed  such  extension  as  well  as  the  school  board  and  many 
property  owners  on  said  Lafayette  and  Shaw  avenues,  on  the 
ground  that  said  territory  was  already  well  served  with  street  car 
transportation,  and  that  the  laying  of  tracks  on  said  Lafayette 
and  Shaw  avenues  was  objectionable  to  the  property  owners 
thereof. 

There  is  some  opposition  on  the  part  of  residents  on  Mc- 
Causland  avenue  to  the  construction  of  street  railway  tracks, 
on  their  street.  All  parties  in  this  case  are  agreed  that  a  con- 
nection between  Maplewood  and  the  western  part  of  the  city  is 
both  necessary  and  desirable.  In  selecting  a  route  for  an  exten- 
sion of  a  street  railway  it  is  always  desirable  to  make  such  exten- 
sion as  short  and  direct  as  possible  and  at  the  same  time  locate- 
it  where  it  will  ultimately  serve  the  greatest  number  to  the  great- 
est advantage. 

Now,  all  conditions  considered,  it  appears  that  the  proper 
location  for  the  proposed  southern  extension  of  the  Hamilton 
line  to  connect  Maplewood  with  the  western  portion  of  St.  Louis 
is  along  Skinker  road  and  McCausland  avenue.  The  engineers 
of  the  Commission,  at  the  suggestion  of  many  civic  organizations 
and  individuals,  examined  a  large  number  of  proposed  extensions, 
some  of  which  were  not  recommended,  as  will  more  fully  appear 
by  examination  of  the  engineer's  report,  and  the  reasons  there- 
for. 

Earnings,  Operating  Expenses,  and  Fixed  Charges. — Com- 
plainants in  case  No.  «345  requested  the  Commission  to  make  a 
valuation  of  all  of  the  physical  properties  of  defendant  company, 
now  used  and  useful  in  the  service  of  the  public,  to  be  used  as  a 
basis  by  the  Commission  in  determining  to  what  extent  defend- 
ant company  should  be  required  to  increase  its  standards  of  serv- 
ice, if  found  necessary,  under  the  evidence.  The  limited  appro- 
priation allowed  the  Commission  and  its  limited  engineering 
force  made  it  impossible  for  the  Commission  to  comply,  at  this 
time,  with  complainants'  request  to  have  such  a  valuation  made.. 
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The  valuation  made  by  the  St.  Louis  Public  Service  Commis- 
sion during  the  years  1911  and  1912  was  offered  in  evidence  as 
an  exhibit  by  said  complainants,  but  under  the  provisions  of  the 
Public  Service  Commission  law  this  Commission  is  not  author- 
ized to  accept  such  a  valuation,  but  is  required  to  determine  the 
fair  present  value  of  the  property  of  such  a  utility  after  notice 
and  an  opportunity  is  given  to  such  utility  to  introduce  evidence 
on  the  elements  of  value  and  to  be  heard  thereon. 

It  was  vigorously  contended  by  said  complainants  that  defend- 
ant company  is  greatly  over-capitalized  as  to  both  its  stock  and 
bond  issues,  and  that  even  its  interest  payments  on  some  $59,- 
000,000  of  its  bonds  is  far  in  excess  of  the  real  value  of  its  prop- 
erty, as  used  and  useful  in  the  service  of  the  public. 

The  following  statements  of  earnings  and  expenses,  and  com- 
parative general  balance  sheet,  for  the  years  1908  to  1918,  in- 
clusive, were  taken  from  the  company's  annual  reports  and  re- 
arranged on  a  comparative  basis  and  contained  in  the  engineer's 

report : 
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It  will  be  noted  that  the  gross  earnings  from  operation  have 
increased  20.4  per  cent  since  1908,  but,  on  the  other  hand,  that 
the  operating  expenses  have  increased  40.4  per  cent  during  the 
same  period.  There  has  been  a  steady  decrease  in  income  from 
all  sources  since  the  year  1911.  Deductions  from  income  show 
a  steady  decrease  which  is  accounted  for  by  the  reduction  of  the 
funded  debt.  No  dividends  have  been  paid  on  any  stock,  either 
common  or  preferred,  since  1910. 

Mr.  Bichard  McCuUoch,  president  and  general  manager  of 
defendant  company,  testified  that  defendant  had  not  paid  any 
dividends  on  its  preferred  stock  since  July,  1910,  and  that  it 
had  never  paid  any  dividends  on  any  of  its  common  stock ;  that 
since  July,  1910,  up  to  December  31,  1914,  defendant  had  put 
back  into  the  property  in  construction,  depreciation,  replace- 
ments, and  maintenance,  the  total  sum  of  $12,841,652.46,  which 
is  23.24  per  cent  of  the  gross  earnings  of  the  property  during 
said  period ;  that  all  taxes  paid  by  defendant  for  the  year  1914 
amounted  to  $774,080.15,  which  is  6.22  per  cent  of  the  grosa 
receipts  for  said  year ;  that  said  last  named  amount  does  not  in* 
elude  the  payment  of  the  so-called  "mill  tax"  which,  for  the  year 
1914,  amounts  to  $235,643.45,  and  if  added  to  the  other  taxes 
paid  would  make  a  total  tax  for  the  year  1914  of  $1,009,713.60, 
or  8.11  per  cent  of  the  gross  receipts  of  defendant  company  for 
said  year;  that  in  addition  to  the  payment  of  the  taxes,  the  de- 
fendant waa  required  to  pave  the  streets  on  which  its  tracks  are 
laid  within  1  foot  outside  of  the  rail  of  the  tracks,  and  between 
the  rails,  with  pavement  of  like  character  or  better  than  is  used 
by  the  city;  that  defendant  relays  on  an  average  about  25  miles 
of  track  each  year,  and  that  the  taxes  in  the  nature  of  pavement 
of  the  streets  would  amount  to  from  $200,000  to  $250,000  each 
year,  which  should  be  added  to  the  other  taxes  heretofore  enum* 
erated;  that  if  defendant  is  required  to  pay  the  mill  tax,  which 
he  estimated — ^induding  all  past  accrued  mill  taxes,  including 
interest — at  about  $2,600,000,  that  defendant  would  have  to  sell 
all  of  the  bonds  in  its  treasury,  as  it  had  no  other  means  of  rais- 
ing money  with  which  to  pay  said  mill  tax,  and  that  defendant 
company  would  not  have  money  sufficient  to  build  the  extensions 
as  reconunended  by  the  Commission's  engineer  and  furnish  addi* 
tional  ears  and  put  up  additional  buildings,  as  it  would  be  re* 
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quired  to  do,  if  the  company  had  to  pay  the  mill  tax  which  is 
now  in  litigation ;  that  defendant  would  have  to  spend  $236,000 
per  year  less  if  it  is  required  to  pay  the  mill  tax,  and  that  such 
an  amount  would  build  7  or  8  miles  of  track,  or  forty  or  fifty  cars 
each  year,  or  that  such  an  amount  would  be  equivalent  to  an  in- 
crease in  the  wages  of  its  employees  of  from  2  to  3  cents  per 
hour,  and  that  the  city  of  St  Louis  will  ultimately  be  required 
to  suffer  in  diminishing  service  to  the  extent  that  the  earnings 
of  the  company,  which  are  paid  by  the  public,  are  required  for  the 
payment  of  the  mill  tax  in  addition  to  the  other  taxes  and  ex- 
penses necessarily  required  for  the  operation  of  its  properties. 

We  have  stated  quite  fully  the  testimony  on  the  question  of 
payment  of  the  mill  tax  because  counsel  for  complainants  in 
case  !N'o.  355  strongly  urge  the  Commission  to  determine  whether 
defendant  company  is  able  to  pay  the  mill  tax,  and  to  also  meet 
its  obligations  in  adequately  serving  the  public  as  required  by 
law.  It  is  well  to  state  here  that  this  Commission  has  no  juris- 
diction over  the  question  of  the  payment  of  the  mill  tax,  as  that  is 
purely  a  matter  within  the  jurisdiction  of  the  city  of  St.  Louis, 
and  is  a  matter  for  defendant  and  the  city  of  St.  Louis  to  adjust 
between  themselves. 

As  said  by  the  supreme  court  of  the  state  of  Wisconsin  in  the 
case  of  La  Crosse  v.  La  Crosse  Gas  &  Electric  Co.  145  Wis.  L  c. 
423,  130  N.  W.  530,  speaking  of  a  similar  tax:  "The  tax,  so 
called,  could  not  come  otherwise  than  from  consumers,  and  there- 
fore, to  that  extent,  enhance  the  cost  of  service  to  them." 

Whether  it  is  the  better  policy  for  the  city  to  require  the  pay- 
ment of  the  mill  tax  as  an  operating  expense  to  be  collected  from 
the  public,  or  whether  it  would  be  better  to  have  greater  service 
by  requiring  additional  extensions,  and  if  the  earnings  of  the  com- 
pany are  then  found  to  be  excessive,  to  reduce  the  passenger  fares, 
is  a  question  for  the  city,  and  not  for  this  Commission. 

The  Public  Service  Comjnission  of  the  Commonwealth  of 
Massachusetts,  in  the  Middlesex  &  B.  Rate  Case  (decided  Octo- 
ber 28,  1914)  [Mass.  P.  S.  C.  R  (1914)  1.  c  108,  109],  speak- 
ings of  the  duty  of  the  public  toward  public  service  corporations 
and  their  ability  to  adequately  serve  the  public,  said :  **It  should 
never  be  forgotten  that  our  public  utility  companies  are  not  fin* 
ished.     They  are  in  process;  they  are  constantly  calling  for  new 
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capital  and  of  recent  years  in  increasing  amounts.  Thej  must 
be  kept  on  good  trading  terms  with  the  investing  public  or  the 
whole  experiment  of  private  ownership  and  public  regulation  of 
these  public  utility  companies  wiU  faiL  It  is  as  necessary  to 
attract  capital  into  the  public  service  as  it  is  to  prevent  the  mis- 
management of  these  companies  or  extortion  by  them.  If  reg*u- 
lation  is  to  limit  (as  it  should)  the  profits  of  stockholders  to  a 
moderate  return,  not  greatly  in  excess  of  an  investment  rate,  regu- 
lation must  also  protect,  so  far  as  it  reasonably  may,  all  invest- 
ments honestly  and  prudently  made  and  properly  managed  in  the 
public  service;  otherwise  there  will  be  no  such  investments.  It 
is  entirely  clear  that  in  the  long  run  the  rate-paying  public  as 
well  as  the  investing  public  will  be  best  served  if  regulation  makes 
as  its  fundamentally  guiding  principle  an  attempt  to  protect  in- 
vestments honestly  and  prudently  made  and  wisely  managed. 
Any  other  theory  involves  essential  injustice,  tends  to  make  the 
development  of  our  public  utility  companies  a  speculation,  and 
not  an  investment,  operates  as  a  premium  upon  various  kinds 
of  fraud ;  invites  into  the  public  service  undesirable  manipulators 
instead  of  sound,  level-headed  business  managers;  makes  every 
rate  case  an  almost  interminable  and  labyrinthine  inquiry  into 
values  with  endless  conflicts  between  so-caUed  experts." 

Counsel  for  defendant,  by  way  of  argument,  state  in  their 
brief:  "Every  public  service  corporation  is  solicitous  to  please 
its  patrons.  Its  prosperity  is  closely  allied  with  their  good-will. 
It  is  from  the  public  it  derives  its  sustenance,  and  from  the  serv- 
ice rendered  it  is  entitled  to  a  profit." 

It  is  well  settled  that  the  first  duty  of  a  public  service  cor- 
poration is  to  provide,  for  the  convenience  of  the  public,  reason- 
able, safe,  and  adequate  service.  This  duty  is  paramount  to  the 
duty  it  owes  to  its  stockholders  to  earn  dividends  or  profits.  It 
is  also  true  that  unfortunate  or  improvident  management  does 
not  exempt  such  public  service  corporation  from  its  charter  duty 
of  giving  safe,  adequate,  and  proper  service  to  the  public  under 
reasonable  rules  and  regulations. 

It  may  be  that  some  of  the  extensions  which  are  ordered  herein 
will  not  furnish  a  profitable  income,  but  inasmuch  as  the  fares 
for  street  car  service  are  made  for  average  conditions  for  haul- 
ing passengers  within  the  city  limits,  it  is  perfectly  obvious  that 
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if  the  fares  as  a  whole  are  remunerative,  such  fares  must  provide 
for  both  that  business  which  is  more  profitable  and  that  which  is 
less  profitable  than  the  average.  The  extremes  in  either  direc- 
tion undoubtedly  include  business  which  is  so  profitable  as  almost 
to  warrant  a  special  classification  with  lower  fares,  and  business 
which  is  temporarily,  at  least,  an  actual  burden  upon  other  pas- 
sengers. In  view  of  these  facts,  it  is  evident  that,  if  all  unprofit- 
able business  is  to  be  eliminated,  the  fares  which  may  have  been 
reasonable  theretofore  must  be  reduced  to  compensate  for  the 
reduced  cost  of  service. 

It  is  shown  from  the  foregoing  tables  that  for  the  year  ending 
December  31,  1913,  defendant  company,  after  paying  the  aggre- 
gate amount  of  $2,660,673.74  interest  on  its  funded  debt  of  $59,- 
480,000  of  bonds  and  its  notes  for  $632,913.61,  and  after  the 
further  payment  of  all  of  its  operating  expenses,  had  a  surplus  of 
$899,029.66.  For  the  year  1912  it  had  a  surplus  of  $1,139,- 
087.71,  and  for  the  year  1911  it  had  a  surplus  of  $1,228,155.14, 
after  paying  such  operating  expenses  and  fixed  charges.  Thus 
we  conclude  that  defendant  is  financially  able  to  make  the  exten- 
sions to  the  extent  and  within  the  time  as  recommended  herein. 

Transfer  System. — The  following  is  quoted  from  the  report  of 
the  Commission's  engineer : 

"The  court  has  ordered  that  'Transfers  shall  be  given  to  inter- 
secting or  connecting  lines  so  as  to  transport  passengers  by  a 
continuous  trip,  for  a  single  fare,  from  any  point  on  the  system 
to  any  other  point  on  the  system,  within  the  city  of  St.  Louis,  and 
when  more  than  one  transfer  is  necessary  to  transport  a  passenger 
to  his  ultimate  destination,  the  passenger  shall  inform  the  con- 
ductor to  whom  he  pays  his  fare  of  the  point  on  the  last  line  at 
which  he  will  leave  the  car,  and  may  state  to  the  conductor  the 
lines  over  which  he  desires  to  be  carried,  and  the  conductor  shall 
provide  the  passenger  with  such  transfers  as  will  enable  him  to  be 
transported  over  the  lines  requested,  unless  there  shall  be  a  more 
direct  route  than  that  selected  by  the  passenger,  in  which  event 
the  conductor  shall  provide  the  passenger  with  such  transfers 
as  will  enable  him  to  be  transported  to  such  point  over  the  short- 
est practicable  route  that  may  be  taken ;  and  said  passenger  shall 
use  these  transfers  with  no  more  delay  than  is  necessary  to  board 
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the  first  car  passing  each  transfer  point  on  which  he  may  be  able 
to  obtain  passage.' 

"Complying  with  the  ordinance  and  court  order,  the  following 
regulations  for  the  issue  of  transfers  have  been  made  by  the 
United  Railways  Company: 

"The  new  system  of  transfers  which  was  put  into  effect  on 
July  1,  1914,  enables  a  passenger  to  ride  from  any  one  point  of 
the  street  railways  system  to  any  other  point  of  the  street  rail- 
ways for  one  fare.  General  instructions  in  regard  to  the  issue  of 
transfers  are  as  follows: 

"Should  a  passenger  desire  to  ride  on  one  line  besides  the  one 
on  which  he  pays  his  fare,  the  conductor  will  issue  a  green  trans- 
fer, punching  the  time  and  the  name  of  the  car  line  to  which  pas- 
senger wishes  to  be  transferred.  This  transfer  entitles  passenger 
to  board  the  first  intersecting  or  connecting  car  at  transfer  point 
for  the  purpose  of  continuing  his  passage,  at  or  before  the  time 
pundied  thereon,  but  does  not  entitle  the  passenger  to  while 
away  his  time  at  transfer  point,  give  his  transfer  away,  or  board 
the  car  at  any  other  than  the  intersection  or  connection  of  the 
issuing  line  with  the  line  punched. 

"On  parallel  lines  single  transfers  are  punched  to  indicate  the 
direction  in  which  car  is  going.  This  precaution  is  taken  to 
prevent  the  doubling  back  or  round  tripping  of  passengers. 

"The  ^Lavender'  or  'Double'  transfer  is  to  be  used  by  the 
conductors  where,  in  order  to  reach  his  destination,  it  is  neces- 
sary for  a  passenger  to  ride  more  than  one  line  in  addition  to 
the  one  on  which  he  pays  his  fare.  In  exceptional  instances  of 
devious  routes  passengers  are  furnished  transfers  to  enable  them 
to  reach  their  destinations  more  quickly,  where,  by  remaining  on 
the  car  on  which  fare  is  paid,  they  could  reach  the  same  destina- 
tions. 

"Double  transfers  are  good  only  at  the  first  intersection  or 
connection  of  the  issuing  line  with  the  lines  punched.  Double 
transfers  should  be  punched  so  that  the  passenger  is  transferred 
to  destination  line  via  the  first  line  that  connects  the  issuing  line 
with  the  destination  line,  provided,  however,  there  is  not  a  more 
direct  and  practical  route,  as  the  passenger  is  entitled  to  this 
route. 

"For  example :     If  a  passenger  boards  a  Union  Oar  at  North 
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Market  street  and  asks  for  a  transfer  to  the  Wellston  line,  the  con- 
ductor will  issue  a  green  transfer  punched  Wellston'  and  the  ride 
terminates  on  the  Wellston  line. 

^^If  a  passenger  boards  a  Union  car  at  !N'orth  Market  street  and 
states  his  destination  as  5000  North  Broadway,  the  conductor  will 
issue  a  double,  Lavender,  transfer  punched  for  time,  then  double 
punched  Broadway'  which  indicates  that  the  ride  terminates  on 
Broadway,  and  then  punched  Wellston,'  which  indicates  that  the 
massage  from  Union  to  Broadway  is  over  the  Wellston  line,  and  the 
conductor,  in  handing  the  transfer  to  the  passenger,  will  inform 
him  that  he  is  routed  over  Wellston  to  Broadway.  The  passen- 
ger gives  the  double  transfer  to  the  Wellston  conductor  unfolded, 
the  Wellston  conductor  tears  off  one  half  and  returns  the  other 
half  to  the  passenger,  who  uses  the  returned  half  for  payment 
of  fare  on  Broadway,  where  his  ride  terminates. 

"If  a  passenger  boards  a  Union  car  at  North  Market  street 
and  states  his  destination  as  the  City  Infirmary  on  the  Tower 
Grove  line,  the  conductor  will  issue  a  double,  Lavender,  transfer 
punched  for  time,  then  double  punched  Tower  Grove,'  which 
indicates  that  passenger^s  ride  terminates  on  that  line,  then  single 
punched  Wellston'  and  single  punched  'Grand,'  and  in  handing 
this  transfer  to  the  passenger  the  conductor  will  inform  him  that 
he  is  routed  over  Wellston  and  Grand  to  Tower  Grove.  The 
passenger  will  then  present  the  double  transfer  to  the  Wellston 
conductor,  who  will  tear  off  one  half  and  return  the  other  half 
to  the  passenger.  The  passenger  will  present  the  last  half  of  the 
transfer  to  the  Grand  conductor,  who  will  issue  to  the  passenger 
a  green  transfer  punched  Tower  Grove,'  where  the  ride  termi- 
nates. 

"Some  complaints  have  been  received  from  people  who  stated 
that  they  were  denied  the  privilege  of  choosing  the  lines  over 
which  they  desire  to  ride  on  transfers. 

"Now  the  court  decree  grants  to  the  passenger  the  privilege 
of  choosing  the  lines  over  which  he  desires  to  be  carried  only 
when  he  selects  the  shortest  practicable  route. 

"From  personal  experience  the  existing  transfer  system  has 
been  found  to  be  very  satisfactory." 

It  appears  from  the  evidence  that  the  court's  order  provides 
for  a  satisfactory  transfer  system  and  that  the  defendant  is  com- 
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plying  with  said  order.     It  is  well  to  state  that  the  order  of  the 
court  became  effective  since  the  filing  of  the  complaints  herein. 

Heating,  Ventilation,  and  Sanitation. — It  is  well  settled  that 
under  the  police  power,  the  state,  either  directly  or  through  mu- 
nicipalities or  commissions,  may  prescribe  reasonable  sanitary 
rules  and  regulations  for  the  operation  of  street  cars  to  safeguard 
the  traveling  public. 

In  the  case  of  South  Covington  &  C.  Street  R.  Co.  v.  Coving- 
ton (decided  January  5,  1915)  235  U.  S.  1.  c.  548,  69  L.  ed. 
— ,  L.E.A.  — ,  P.U.R  1915A,  231,  35  Sup.  Ot.  Rep.  158,  the 
Supreme  Court  of  the  United  States,  in  discussing  the  power  and 
authority  of  a  municipality  to  regulate  street  cars,  said :  "There 
are  other  parts  of  the  ordinance  which  we  are  of  opinion  are  with- 
in the  authority  of  the  state,  and  proper  subject-matter  for  its 
regulation ;  at  least  until  the  Federal  authority  is  exerted.  These 
are  the  provisions  with  reference  to  passengers  riding  on  the  rear 
platform  unless  the  same  be  provided  with  a  suitable  rail  or  bar- 
rier, etc.,  and  as  to  persons  riding  upon  the  front  platform  unless 
a  rail  or  barrier  be  provided,  separating  the  motorman  from  the 
balance  of  the  front  platform,  as  well  as  those  provisions  with 
reference  to  the  requirements  to  keep  the  cars  clean  and  venti- 
lated and  fumigated.  We  think  these  regulations  come  within 
that  class  in  which  this  court  has  sustained  the  right  of  the  local 
authorities  to  safeguard  the  traveling  public,  and  to  promote 
their  comfort  and  convenience,  only  incidentally  affecting  the 
interstate  business  and  not  subjecting  the  same  to  unreasonable  de- 
mands. New  York,  N.  H.  &  EL  R.  R.  Co.  v.  New  York,  165  U. 
S.  628,  41  L.  ed.  853,  17  Sup.  Ct.  Rep.  418;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct. 
Rep.  465;  Atlantic  Coast  Line  R.  Co.  v.  Georgia,  234  U.  S. 
280,  291,  292,  58  L.  ed.  1312,  1317, 1318,  34  Sup.  Ct.  Rep.  829. 
As  to  the  regulation  affecting  the  temperature  of  the  cars,  and 
providing  that  they  shall  never  be  permitted  to  be  below  50 
degrees  Fahrenheit,  the  undisputed  testimony  shows  that  it  is 
impossible  in  the  operation  of  the  cars  to  keep  them  uniformly 
up  to  this  temperature,  owing  to  the  opening  and  closing  of  doors, 
and  other  interferences  that  make  it  impracticable.  We  there- 
fore think,  upon  this  showing,  this  feature  of  the  ordinance  is 
unreasonable  and  cannot  be  sustained." 
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The  problem  of  heating  and  ventilating  street  cars  in  St.  Louis 
was  investigated  by  the  Civic  League  a  few  years  ago.  The 
United  Railways  Company  equipped  its  cars  with  several  types 
of  ventilators  for  the  tests  which  were  made  by  Prof.  J.  H. 
Kinealy  for  the  Civic  League. 

Prof.  Kinealy  submitted  the  following  report. 

At  the  request  of  our  Chairman,  Mr.  Haslam,  I  submit  the 
following  notes  in  the  way  of  a  report  of  the  results  of  the  exami- 
nation and  tests  made  by  the  Committee  on  December  18,  1911, 
between  2 :00  and  4 :00  p.  m.  on  certain  street  cars  of  the  United 
Railways  Company. 

"The  examination  and  tests  were  made  to  determine  whether 
or  not  any  of  the  cars,  equipped  as  they  were  by  the  United  Rail- 
ways Company  with  heating  and  ventilating  apparatus,  had  an 
equipment  that  promised  to  give  such  ventilation  with  heat  as 
would  make  the  occupants  of  the  cars  fairly  comfortable. 

"The  members  of  the  Committee  met  Capt.  McCuUoch,  presi- 
dent of  the  United  Railways  Company,  with  a  number  of  other 
officers  and  employees  of  the  Company  at  the  car  bam  at  Park 
and  Vandeventer  avenues.  Each  car  was  examined  and  sub- 
jected to  certain  tests  while  in  operation,  running  as  it  would 
if  in  service.  Tests  were  made  with  an  anemometer  on  each  car 
to  determine  whether  or  not  the  devices  exhausted  air  from  the 
car  or  whether  they  admitted  air  to  the  car,  and  these  anemometer 
tests  were  supplemented  by  what  is  known  as  the  *smoke  test.' 
The  smoke  test  consists  in  generating  dense  smoke  by  means  of 
a  proper  combination  apparatus  and  then  allowing  this  smoke 
to  escape  into  the  car,  and  then  noting  the  general  movement  of 
the  air  by  observing  the  flow  of  smoke  to  point  in  the  car. 

"The  cars  inspected  with  the  kind  of  ventilating  apparatus 
and  heating  apparatus  with  which  each  was  equipped  are  as  fol- 
lows: 

"1.  Car  No.  1128,  equipped  with  six  Bjrenchen  ventilators  and 
a  hot  water  heating  apparatus. 

"2.  Car  No.  2587,  equipped  with  six  6-inch  Globe  ventila- 
tors and  a  stove. 

"3.  Car  No.  1126,  equipped  with  six  Perry  ventilators  and 
a  hot  water  heating  apparatus. 
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"4.  Car  Xo.  2615,  equipped  with  six  5-inch  Pullman  venti- 
lators and  a  stove. 

"5.  Car  No.  2588,  equipped  with  four  7-inch  Globe  ventila- 
tors and  hot  water  heating  apparatus. 

"6.  Car  No.  2586,  equipped  with  six  Pullman  exhausters  and 
a  stove. 

"7.  Car  No.  2583,  equipped  with  six  single  automatic  venti- 
lators and  a  stove. 

"8.  Car  No.  2581,  equipped  with  six  double  automatic  venti- 
lators and  a  stove, 

"The  results  of  the  examinations  and  tests  showed,  first,  that 
none  of  the  cars  were  properly  heated,  and,  second,  that  a  num- 
ber of  the  ventilators  acted  to  exhaust  or  draw  from  the  car  foul 
air  when  the  car  was  in  motion,  and  that  by  properly  proportion- 
ing the  number  and  sizes  of  such  ventilators,  and  in  some  cases 
making  a  proper  provision  for  the  admission  of  fresh  air,  it  will 
be  possible  to  easily  and  properly  supply  a  street  car  with  almost 
any  amount  of  air  desired  for  ventilating  purposes. 

"The  failure  of  the  heating  apparatus  to  heat  the  cars  was 
explained  by  the  officers  of  the  Railways  Company  by  saying 
that  the  heating  apparatus  had  not  been  in  operation  a  sufficient 
length  of  time  before  the  cars  were  inspected  to  get  the  cars  warm. 

"The  ventilating  devices  used  in  some  of  the  cars  failed  utterly 
to  work  as  thy  should. 

"The  tests  made  on  the  ventilating  devices  showed  that  there 
are  a  number  of  devices  on  the  market  which  have  no  moving 
parts,  and  which,  when  used  on  a  street  car,  will  act  to  exhaust 
or  draw  from  the  car  the  foul  air  in  such  a  way  as  to  properly 
ventilate  the  car  provided  the  apparatus  is  properly  proportioned 
to  the  car  and  proper  openings  for  the  admission  of  fresh  air  be 
provided. 

"It  is  my  individual  opinion  that  the  hot  water  heating  ap- 
paratus with  which  cars  No.  1126, 1128,  and  2588  were  equipped 
is  totally  inadequate  for  heating  street  cars  of  the  sizes  of  these 
cars.  This  opinion  is  confirmed  by  the  examination  of  car  No. 
1126  made  by  me  at  about  4  p.  m.  on  January  12, 1912,  while  the 
car  ran  from  9th  and  Washington  avenue  to  4th  and  Washington 
avenue,  when  I  observed  that  the  temperature  in  the  car  as  indi- 
cated by  a  thermometer  hung  in  the  middle  of  the  car  about  7 
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feet  from  the  floor  was  about  32  degrees  only.  The  temperature 
outside  at  about  the  same  time  was,  as  indicated  by  a  thermometer 
of  the  Weather  Bureau  at  the  comer  of  Broadway  and  Chestnut, 
about  2  degrees." 

After  the  investigation  made  by  the  Civic  League,  the  United 
Ekilways  Company  adopted  the  Peter  Smith  Forced  Ventilation 
Heater  and  the  Globe  Ventilator  as  its  standard  heating  and  ven- 
tilating equipment  The  motor  cars  are  equipped  with  four  6- 
inch  ventilators  and  the  trailer  cars  are  equipped  with  eight 
C-inch  ventilators.  The  Peter  Smith  Forced  Ventilation  Heater 
is  a  combined  heating  and  ventilating  device.  During  the  win- 
ter of  1913-1914,  the  United  Railways  Company  had  370  of  its 
cars  equipped  with  the  Peter  Smith  Heater.  Five  hundred  addi- 
tional Peter  Smith  heaters  were  installed  during  the  winter  of 
1914-1915. 

Considerable  testimony  was  introduced  relative  to  heating  and 
ventilation. 

Witness  Cooke,  secretary  and  chief  engineer  of  the  Vacuum 
Car  Ventilation  Company,  testifying  for  the  complainant  stated 
that  the  Chicago  requirements  limited  the  carbon  dioxid  con- 
tent to  12  parts  in  10,000  parts  of  air ;  and  that  a  supply  of  750 
cubic  feet  of  fresh  air  per  hour  per  passenger,  which,  for  a  load 
of  80  passengers,  equals  60,000  cubic  feet  of  air  per  hour,  must 
be  furnished.  • 

The  witness  admitted  on  cross-examination  that  the  Chicago 
standard  for  heating  and  ventilation  is  the  only  specific  instance 
of  which  he  knows. 

He  also  stated  that  the  installation  of  the  "Cooke"  ventilator 
requires  special  car  roof  construction. 

The  witness  testified  that  his  ventilation  system  was  in  use 
in  the  following  cities : 


Location 


New  York   

Chicago  surface 

Brooklyn    

Washington   .... 
Chicago  Elevated 
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Total  Cars. 

Cars  Equipped 

With 
Cocke  System. 

2S66 

2000 

600  to  800 

1000 

1 

1300 

100 

71 

128 
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The  witness  Cooke  stated  on  cross-examination  that  the  only 
possibility  of  carbon  dioxid  escaping  from  the  Peter  Smith  Heat- 
er into  the  car  would  be  through  a  direct  connection  between 
the  fire  box  and  the  car  body. 

Witness  W,  S.  Hammond,  Jr.,  vice-president  of  the  Consol- 
idated Car  Heating  Company,  stated  that  electric  heaters  are 
used  in  New  York,  Chicago,  Philadelphia,  Buffalo,  Kansas  City, 
Denver,  Spokane,  and  Portland- 

The  heaters  are  installed  either  under  the  seats,  with  suitable 
deflectors  to  prevent  overheating  the  seat,  or  are  installed  along 
the  truss  plank  of  the  car.  These  heaters  are  usually  installed 
with  three  different  degrees  of  heat  controlled  by  switches.  In 
addition  some  cars  are  equipped  with  thermostatic  controL 

The  witness  stated  further  that  the  ability  to  use  the  electric 
heater  depends  to  some  extent  on  the  price  that  is  being  paid 
for  electric  current  He  used  1  cent  per  kilowatt  hour  to  com- 
pare the  electric  heater  with  the  forced  ventilation  heater.  The 
witness  also  stated  that  the  Chicago  heating  requirements  were 
as  follows : 

50  degrees  when  outside  temperature  is  10  degrees. 

45  degrees  when  outside  temperature  is  5  degrees  and  less. 

Witness  E.  J.  Smith,  vice  president  and  general  manager  of 
the  Peter  Smith  Heater  Company,  testifying  for  defendant^ 
stated  that  the  Peter  Smith  heaters  are  properly  installed  in  the 
cars  of  the  United  Bailways  Company  of  St  Louis.  He  stated 
that  the  fresh  air  is  taken  from  the  top  and  from  underneath 
the  car.  The  witness  stated  that  the  Peter  Smith  Heater  is 
used  in  175  cities  in  the  United  States  and  Canada.  These 
heaters  are  in  use  in  some  of  the  larger  cities  as  follows : 


Location. 


Cincinnati  . 
Cleveland   .. 

Detroit    

Indianapolis 
Milwaukee  . 
Winnipeg   . . 


Total  Cars. 

Peter  Smith  Heaters. 

900 

300 

1400 

1400 

1250 

1200 

.... 

Majority 

,        500 

250 

400 

276 

Witness  Smith  further  testified  that  the  Peter  Smith  Heater 
had  displaced  electric  heaters  in  15  or  20  cities  and  has  recently 
displaced  the  electric  heaters  on  the  electric  line  between  Phila- 
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delphia  and  WashingtoiL  He  also  stated  that  the  Peter  Smith 
Heater  in  use  in  St.  Louis  would  raise  the  temperature  in  the 
oar  35  to  45  degrees  above  the  outside  temperature,  and  would 
maintain  a  temperature  sufficient  to  properly  heat  the  cars  in 
St.  Louis  95  per  cent  of  the  time. 

Mr.  Kichard  McCuUoch,  president  and  general  manager  of  the 
United  Railways  Company,  stated  that  the  Peter  Smith  Forced 
Ventilation  Heater  and  the  Globe  Ventilator  were  made  standard 
after  almost  every  kind  of  heater  and  ventilator  which  is  practical 
had  been  tested.  His  objections  to  the  electric  heater  are  as  fol- 
lows: 

1.  They  constitute  a  fire  risk,  in  that  there  are  a  number  of 
heating  points  and  in  that  the  breaking  of  a  wire  results  in  the 
formation  of  an  arc. 

2.  The  heating  season  in  St.  Louis  is  short,  and  hence  it  is 
advisable  to  have  some  heating  device  that  can  be  removed  to 
save  expense  of  carrying  it  around. 

3.  As  current  for  electric  heating  would  only  be  purchased 
during  three  months  per  year,  such  current  would  cost  more  than 
1  cent  per  kilowatt  hour. 

The  witness  stated,  further,  that  the  Peter  Smith  heaters  in- 
stalled in  the  cars  of  the  United  Railways  Company  would  raise 
the  temperature  in  the  cars  40  d^rees  above  the  outside  tempera* 
ture. 

It  appears  that  most  complaints  relative  to  car  heating  are 
caused  by  the  practice  of  placing  cars  in  service  before  same  are 
properly  heated.  The  defendant  states  that  this  practice  is  neces- 
sary for  the  reason  that  its  insurance  contracts  do  not  permit 
the  starting  of  fires  in  its  storage  sheds.  To  overcome  this  con- 
dition, it  is  suggested  that  the  first  cars  placed  in  service  be  taken 
from  open  storage  and  that  these  cars  be  properly  heated  before 
leaving  terminals. 

The  Commission's  engineering  department  wrote  to  the  various 
State  Commissions  and  street  railways  in  the  large  cities  from 
the  Atlantic  to  the  Pacific  coast  and  received  the  following  in- 
formation relative  to  heating  requirements : 

1.  Massachusetts. — The  Railroad  Commission  recently  changed 
its  requirement  with  reference  to  the  point  of  outside  temperature 
at  and  below  which  companies  are  called  upon  to  heat  street  cars, 
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making  the  point  40  instead  of  SO  degrees  above  zero,  the  tem- 
perature to  be  then  maintained  to  have  a  range  which  shall  not  be 
lower  than  40  nor  higher  than  60  degrees ;  in  making  this  radical 
change,  and  certain  other  changes,  the  Board  has  had  in  view  a 
rule  that  companies  will  find  it  possible  to  obey. 

2.  New  York. — ^Public  Service  Commission,  "Krst  District, 
requires  that  street  cars  shall  be  heated  at  a  temperature  from 
40  to  65  degrees. 

3.  None  of  the  other  Commissions  has  issued  general  orders 
relative  to  range  of  temperature  to  be  maintained  in  street  cars. 

4.  ]^o  Commission  appears  to  have  made  a  general  order 
relative  to  street  car  ventilation. 

6.  Detroit,  Michigan. — When  outside  temperature  is  35  de- 
grees or  less,  the  required  range  of  temperature  in  the  cars  is 
45  degrees  to  65  d^rees. 

6.  Columhus,  Ohio. — ^When  the  outside  temperature  is  85  de- 
grees or  lower,  the  required  range  of  temperature  is  40  to  50 
degrees. 

7.  Minneapolis. — The  Twin  City  Rapid  Transit  Company 
endeavors  to  maintain  a  temperature  in  the  car  of  not  less  than 
50  degrees. 

The  Commission  instructed  its  engineering  department  to  make 
heating  and  ventilation  tests  on  the  cars  of  the  United  Bailways 
Company. 

The  engineering  department  reported  the  following  results: 

Ventilation  Tests. — Car  No.  2635,  equipped  with  stove  and 
four  6-inch  Globe  ventilators,  was  filled  with  smoke  and  was 
then  operated  at  a  speed  of  10  miles  per  hour.  It  required  about 
9  minutes  to  exhaust  smoke  from  the  car  through  the  ventilators. 
The  doors,  windows,  and  transoms  were  kept  closed. 

Car  No.  2635  was  again  filled  with  smoke  until  observer  could 
not  see  more  than  10  feet ;  and  at  the  end  of  9  mxniites,  the  smoke 
was  nearly  exhausted  through  the  ventilators.  Had  to  stop  test, 
account  hot  box  on  car.  At  all  times  during  the  test,  doors, 
windows,  and  transoms  were  kept  closed. 

On  January  4th,  car  No.  2575  (34  foot  body  exclusive  of  plat- 
forms), having  an  inside  capacity  of  2665  cubic  feet,  was  sub- 
jected to  a  ventilation  test. 
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This  car  was  equipped  with  a  Peter  Smith  Forced  Ventila- 
tion Heater  and  four  6-inch  Olobe  ventilators.  The  car  was 
filled  with  smoke  and  the  tests  were  made  omder  the  following 
conditions : 

1.  Speed  10  to  12  miles  per  hour,  except  when  slowing  up  at 
street  crossings,  no  stops,  all  doors  kept  dosed. 

2.  Following  regular  car,  making  same  stops  made  by  car 
ahead,  and  opening  and  closing  doors  to  discharge  and  load  same 
number  of  passengers  observed  boarding  and  leaving  car  ahead. 

The  results  of  these  tests  were  as  follows: 


Line. 

Time  to  Change 
Air. 

Location. 

Conditions  Under 

Which 
Teat  Was  Made. 

Park 

10  minutes 

7        "        

7  "        

10         "         

10         "         

8  "         

8  "         

9  "         

8  "         

7        "        

7  "        

6  «         

9  «         

8  "        

7  "        

Outlying  district 

Downtown      " 
«              tt 

Outlying        '| 

Downtown      ** 
*t             tt 

Outlying        II 

tt             tt 
ft             tt 

Downtown      " 
t(             tt 

Outlying        || 

Condition  No.  1 

Park 

tt          tt     2 

Park 

tt          tt    2 

Park 

tt          tt     I 

Park 

tt           tt     2 

Park 

tt          tt     2 

Park 

tt           tt     2 

Olive  

Olive 

tt          tt    2 
tt           tt     2 

Olive   

tt          tt    2 

Olive 

n              tt      2 

Olive  

Olive  

If           tt     2 
tt           "2 

Olive 

tt               M       2 

Olive  

tt           tt     2 

On  January  5,  1915,  the  smoke  test  was  made  on  trailer  car 
No.  141.  This  car  is  equipped  with  eight  6-ineh  Globe  ven- 
tilators and  a  Peter  Smith  Forced  Ventilation  Heater. 

The  inside  capacity  of  car  No.  141  is  2,808  cubic  feet 


Line. 


Park  

Park 

Park 

Page 

Page  

Page  

G.  Ave.  &  Park 
Park 


Time  to  Change 
Air. 


0 

minutes 

10 

(( 

n 

« 

n 

tt 

10 

ft 

10 

tt 

10 

u 

10 

tt 

Conditions  Under 
Which  Test  Was  Made. 


Condition  No.  2 

«  a  2 

"  «  2 

ft  tt  2 

tt  tt  ^ 

«  tt  2 

tt  tt  2 

ft  tt  2 


From  these  tests  it  will  be  observed  that  under  ordinary  oper- 
ating conditions  the  air  in  the  car  is  changed  from  6  to  10  times 
per  hour. 
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Temperature  Tests. — ^Maximum  and  minimuin  thermometers 
were  placed  in  nine  cars  on  the  Olive  line. 

The  maximum  and  minimum  temperatures  were  read  in  the 
cars  during  five  days  in  January,  1915.  These  tests  show  that  it 
is  possible  to  maintain  a  temperature  in  the  car  40  to  47  degrees 
higher  than  the  outside  temperature. 

The  U.  S.  Weather  Bureau  records  for  the  months  of  Decem- 
ber, January,  February,  and  March  for  the  years  1908  to  1914, 
both  inclusive,  show  that  the  minimum  temperature  was  below 
zero  in  twelve  instances,  and  was  below  10  degrees  above  zero 
in  forty-six  instances.  In  other  words,  the  temperature  was  be- 
low zero  sometimes  during  1.4  per  cent  and  was  below  10  de- 
grees above  zero  sometimes  during  5.3  per  cent  of  851  days 
included  in  the  above  period.  Most  of  these  low  temperatures 
occurred  during  the  exceptionally  cold  winter  of  1912. 

Judging  from  these  results  it  appears  that  the  Peter  Smith 
Heater  now  installed  is  reasonably  adequate  to  heat  the  cars  of 
the  United  Railways  Company  to  a  minimum  temperature  of 
45  degrees  in  St.  Louis,  a  city  having  the  weather  conditions  as 
shown  by  the  United  States  Weather  Bureau  records  offered  in 
evidence    In  a  colder  climate  it  would  not  be  sufficient. 

Smoking  on  Cars. — The  witnesses  who  expressed  themselves 
relative  to  smoking  on  cars  were  of  the  opinion  that  such  practice 
should  be  prohibited;  The  proof  disclosed  that  smokers  congre- 
gate on  the  rear  platform,  making  it  difficult  to  board  and  leave 
the  car,  and  causing  unnecessary  crowding  and  delay  to  traffic. 
Following  the  investigation,  defendant  has  adopted  rules  pro- 
hibiting smoking  except  on  the  three  rear  seats  on  each  side  of 
the  car  when  the  weather  is  sufficiently  mild  to  keep  the  windows 
open,  and  thereby  prevent  the  cars  from  being  filled  with  smoke. 
It  is  considered  that  the  general  welfare  of  the  public  demands 
that  smoking  on  street  cars  be  prohibited  except  as  above  stated. 
If  the  rules  of  the  company  which  permit  smoking  on  the  three 
rear  seats  on  each  side  of  the  car  when  the  weather  is  sufficiently 
mild  to  keep  the  windows  open  in  any  way  prove  offensive  or  tend 
to  cause  smokers  to  congregate  in  the  rear  portion  of  the  car,  and 
interfere  with  passengers  boarding  and  leaving  the  car,  smoking 
may  be  prohibited  entirely  by  supplemental  order  to  be  hereafter 
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entered.  At  the  present,  however,  the  Commission  will  prohibit 
smoking  except  as  herein  stated. 

Use  of  Frord  Door  as  m  Exit — The  Commission  recommends 
that  trainmen  should  be  instructed  to  educate  the  street  car 
patrons  to  make  use  of  the  front  door  as  an  exit  when  practicable. 
This  practice  will  eliminate  the  crowding  of  the  rear  platform 
and  rear  portion  of  the  car  and  will  greatly  facilitate  car  loading. 

Other  Features  of  Service, — In  the  course  of  the  hearings, 
much  traffic  data  covering  the  operation  of  defendant's  street  rail- 
v^ay  system  was  introduced  in  evidence.  We  have  found  that  it  is 
impracticable  to  present  in  this  report  a  detailed  statement  of  the 
mass  of  such  traffic  data  which  is  before  the  Commission  in  var- 
ious forms. 

There  was  some  evidence  which  tended  to  prove  that  defective 
tracks,  flat  wheels  or  broken  flanges  caused  unnecessary  noise  and 
jarring  at  certain  places  and  times.  This  should  be  remedied, 
and  will  be  covered  by  the  order  entered  herein- 

The  Commission  has  carefully  considered  the  needs  of  the 
public  of  the  city  of  St  Louis  as  a  whole  in  this  investigation,  and 
the  ability  of  defendant  to  make  such  improvements  as  public 
convenience  and  necessity  require  it  to  do  in  order  that  it  may 
render  reasonably  safe  and  adequate  service.  The  investigation 
discloses  that  in  1914,  62  trailers,  with  a  total  seating  capacity 
of  4216,  were  placed  in  service.  During  the  years  1911,  1912, 
1913,  and  up  to  October  1,  1914,  there  had  been  added  to  the 
service  16,791  seats,  and  taken  out  of  service  4,252  seats,  making 
a  net  increase  of  12,639,  which  is  equivalent  to  a  net  addition  of 
261  cars  with  an  average  of  forty-eight  seats  each.  At  the  pres- 
ent time  defendant  company  is  equipping  the  car  platforms  with 
sliding  doors  and  folding  steps,  so  that  the  platforms  are  com- 
pletely closed  while  the  car  is  under  way.  The  change  also 
involves  rearranging  the  seats  and  the  addition  of  seats  on  the 
rear  platform  by  which  the  total  seating  capacity  of  the  cars  will 
be  increased  18  per  cent. 

The  investigation  shows  that  the  average  number  of  passengers 
carried  by  defendant  company  per  month  was  29,800,000  during 
the  year  1912,  31,400,000  during  the  year  1913,  and  31,600,000 
during  the  first  seven  months  of  the  year  1914. 

It  may  be  stated  here  that  the  management  of  defendant  com- 
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pany  showed  a  commendable  desire  to  co-operate  with  the  Com- 
mission's engineering  department  during  the  making  of  the  traffic 
study  and  investigations  herein.  Defendant  company  has  ap- 
prortmately  fifty  efficient  men  who  are  constantly  watching  traffic 
conditions  and  suggesting  necessary  changes  in  the  schedules 
so  that  the  car  movement  will  conform  more  closely  to  the  pas- 
senger movement.    - 

As  stated  elsewhere  in  this  report^  this  Commission  has  no 
power  or  authority  to  grant  to  defendant  company  the  necessary 
franchises,  permits,  or  authorities  authorizing  the  construction 
of  the  loops  and  extensions  as  provided  for  herein.  This  Com- 
mission only  has  jurisdiction  over  the  defendant,  and  can  only 
direct  it  to  apply  to  the  proper  municipal  authority  gf  said  city 
and  to  the  property  owners  for  their  consent  authorizing  the  lay- 
ing and  constniction  of  said  loops  and  extensions.  On  the  co- 
operation between  defendant  company  and  the  mayor  and  mu- 
nicipal assembly  of  said  city  will  largely  depend  the  ability  of 
defendant  company  to  better  serve  the  public  by  making  the 
improvements  as  provided  for  in  the  order  herein  entered. 

An  order  will  be  entered  in  conformity  with  the  views  here- 
in expressed,  Conmiissioners  Kennish,  Shaw,  and  Bean  con- 
cur. 

Commissioner  McQuillin  took  no  part  in  the  consideration  and 
decision  of  these  cases, 

ORDER. 

These  cases  being  at  issue  upon  complaints  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  matters  and  things  involved  having  been 
had,  and  the  Commission  having  on  the  date  hereof  made  and 
filed  its  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a  part 
hereof.  K*ow,  upon  the  evidence  in  these  cases,  and  after  due 
deliberation,  it  is 

Ordered:  1.  That  the  United  Railways  Company,  defendant 
herein,  be  and  it  is  hereby  directed  and  required  to  operate  its 
system  of  street  railway  lines  in  the  city  of  St.  Louis,  Missouri, 
in  compliance  with  the  standards  of  service  and  other  regulations 
specified  in  this  order,  and  to  provide  sufficient  power,  cars,  and 
other  equipment,  and  a  sufficient  number  of  supervisors,  col- 
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lectors,  and  other  employees  to  comply  with  all  the  provisions  of 
this  order: 

(a)  That  sufficient  cars  shall  be  operated  from  5:30  a.  m.  to 
12  midnight  so  that  there  shall  be  supplied  during  any  half-hour- 
ly period  the  average  number  of  seats  for  each  100  passengers  de- 
manding transportation  in  a  given  direction  at  any  point  on  the 
line,  specified  in  the  following  table,  except  where  the  application 
of  this  standard  would  result  in  a  headway  in  excess  of  six  min- 
utes within  the  district  bounded  by  the  Mississippi  river,  Arsenal 
street,  Grand  avenue  and  its  prolongation  to  the  river;  and  a 
headway  in  excess  of  seven  minutes  in  that  portion  of  the  city  not 
included  in  the  above  district:  Provided,  however,  that  this  pro- 
vision relative  to  headway  shall  not  aply  to  the-  Choteau,  Spald- 
ing, Marcus,  and  Tiffany  lines :  Provided,  further,  that  it  is  con- 
sidered that  a  fifteen  minute  headway  provides  adequate  service 
on  said  last-named  lines,  except  during  the  rush  periods  on  said 
Choteau  line- 
Seats  per  100  Passengers. 


Headway  in  Minutes. 


and  less 


and  over 


Non-Rush 

Transition 

Rush 

Period. 

Period. 

Period. 

121 

100 

71 

124 

100 

72 

127 

100 

73 

130 

102 

74 

133 

104 

76 

136 

106 

76 

Headway  in  Minutes. 

(b)  The  term  "Headway  in  Minutes,"  to  be  used  as  an  index 
in  the  above  table,  is  defined  as  the  time  spacing  between  cars  on 
a  line,  expressed  in  minutes. 

(c)  The  term  "Line"  when  used  in  this  order  means  a  certain 
designated  route,  such  as  "Olive,"  "Page,"  "Park,"  "Compton,*^ 
or  "Broadway,"  etc. 

Kush  Period  Defined. 

(d)  For  the  application  of  the  standards  of  service,  the  rush 
periods  shall  be  designated  as  follows: 

For  week  days,  including  Saturday,  the  morning  rush  period 
shall  be  considered  to  exist  from  6 :30  to  8 :30  a.  m. 
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For  week  days,  Monday  to  Friday  inclusive,  no  mid-day  rush 
period  shall  be  recognized,  but  on  Saturday,  the  mid-day  rush 
period  shall  be  considered  to  exist  from  12  noon  to  2 :00  p.  m. 

For  week  days,  including  Saturday,  the  evening  rush  period 
shall  be  considered  to  exist  from  5 :00  to  7 :00  p,  ic 

Transition  Period  Defined- 

(e)  For  application  of  the  standards  of  service,  the  transition 
periods  shall  be  designated  as  follows : 

For  week  days,  excluding  Saturday,  the  transition  period  shall 
be  considered  to  exist  from  6 :00  a.  m.  to  6 :30  a.  m.^  from  8 :30 
A.  M.  to  9:00  A.  M.^  from  4:30  p.  m.  to  5:00  p.  m,^  and  from 
7:00  p.  Ji.  to  7:30  p.  m. 

For  Saturdays  the  transition  period  shall  be  considered  to  exist 
from  6  A.  M.  to  6:30  A.  m.^  from  8:30  a.  m.  to  9  a.  m.^  from 
11:30  A.  M.  to  12:00  noon,  from  2:00  p.  m.  to  3:30  p.  m.^  from 
4:30  p.  M.  to  5 :00  p.  m.  and  from  7  p.  m.  to  7 :30  p.  m. 

Non-rush  Period  Defined 

(f)  Sundays  and  other  periods  not  included  in  the  above 
specified  rush  and  transition  periods  shall  be  considered  non-rush 
periods,  except  holidays  and  special  occasions. 

Demand  for  Service. 

(g)  The  standard  of  loading  for  each  of  the  specified  periods 
shall  be  applied  by  half -hourly  periods,  consisting  of  any  two  con- 
secutive fifteen-minute  periods,  beginning  on  the  hour  or  any 
fifteen  minutes  thereafter.  The  demand  for  service  shall  be  de- 
tennined  separately  for  week  days,  Monday  to  Friday  inclusive, 
Saturdays  and  Sundays.  The  average  count  of  passengers  for 
two  consecutive  week  days,  excluding  Saturday,  shall  be  con- 
sidered as  the  demand  for  service  on  week  days,  exclusive  of  Sat- 
urdays. The  average  count  of  passengers  for  two  consecutive 
Saturdays  shall  be  considered  as  the  demand  for  service  on  Satur- 
days. The  average  count  of  passengers  for  two  consecutive  Sun- 
days shall  be  considered  as  the  demand  for  service  on  Sundays. 

These  averages  shall  be  drawn  from  the  actual  coimt  of  pas- 
sengers for  corresponding  fifteen-minute  periods  during  each  of 

the  specified  rush,  non-rush,  and  transition  periods. 
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The  demand  for  service  shall  be  determined  by  actual  count  of 
passengers  twice  a  year  by  the  United  Railways  Company  on  all 
of  its  city  lines.  The  Commission  will  notify  the  company  when 
these  checks  are  to  be  made. 

(h)  For  holidays  and  special  occasions,  at  such  times  as  the 
traffic  is  distinctly  greater  than  the  normal,  defendant  company 
shall  use  all  reasonable  efforts  to  supply  such  sendee  as  will  meet 
the  standards  of  service  herein  specified  for  rush  periods. 

(i)  During  rush  hours  traffic  supervisors  with  authority  over 
trainmen  shall  be  stationed  at  important  transfer  intersections 
and  such  other  points  as  will  materially  assist  in  the  movement  of 
traffic  and  the  maintenance  of  schedules,  and  it  is  hereby  made 
the  duty  of  such  supervisors,  as  far  as  practicable,  to  limit  the 
loads  on  individual  cars  to  the  maximum  comfortable  carrying 
capacity  of  the  various  cars  used. 

Ordered:  2.  That  the  United  Railways  Company,  defendant 
herein,  be  and  it  is  hereby  directed  and  required  to  make  applica- 
tion, within  thirty  days  from  the  effective  date  of  this  order,  to 
the  proper  municipal  authorities  of  the  city  of  St.  Louis,  Mis- 
souri, for  the  necessary  franchises,  permits,  and  authorities,  and 
to  the  property  owners  for  the  necessary  consents,  authorizing 
said  defendant  company  to  construct  all  of  the  following  sections 
of  track,  and  that  the  construction  of  all  of  said  tracks,  which  may 
be  so  authorized,  shall  be  made  within  the  time  herein  specified. 

A.  Work  to  be  completed  within  ninety  days  from  the  date  of 
the  granting  of  such  proper  franchises,  permits,  or  authorities, 
and  necessary  consent  of  property  owners. 

(a)  Single  track  on  Lucas  avenue  from  Seventh  to  Eighth 
street,  with  necessary  special  work  and  curve  connections. 

(b)  Single  track  on  St.  Charles  street  from  Fourth  to  Broad- 
way, with  necessary  special  work  and  curve  connections. 

(c)  Single  track  on  Winnebago  from  Jefferson  avenue  to 
Broadway,  with  necessary  special  work  and  curve  connections. 

(d)  Single  track  on  Carr  from  Sixth  street  to  Broadway,  with 
necessary  special  work  and  curve  connections. 

B.  Work  to  be  completed  during  1915. 

(a)  Single  track  on  Lucas  from  Tenth  to  Eleventh,  with 
necessary  special  work  and  curve  connections. 

(b)  Double  track  on  Farrar  from  Jefferson  and  Hebert  to 
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Twenty-fifih  and  Farrar,  single  track  on  Sallisbury  from  Nine- 
teenth to  Broadway,  and  single  track  on  Bremen  from  Fourteenth 
to  Broadway,  with  necessary  special  work  and  curve  connections, 
(c)  Double  track  on  Taylor  avenue  (Bircher  avenue)  from 
Florissant  avenue  to  Broadway,  with  necessary  special  work  and 
curve  connections. 

C.  Work  to  be  completed  during  1916, 

(a)  Single  track  on  Walnut  from  Seventeenth  to  Eighteenth 
and  single  track  on  Seventeenth  from  Walnut  to  Market,  with 
necessary  special  work  and  curve  connections. 

(b)  Single  track  on  Lindell  from  Olive  to  Grand,  with  necefr 
sary  special  work  and  curve  connections. 

(c)  Dougle  track  on  Clark  from  Seventh  to  Ninth,  with  nec- 
essary special  work  and  curve  connections. 

(d)  Double  track  on  Kingshighway  from  Manchester  avenue 
to  Vandeventer  avenue,  with  necessary  special  work  and  curve 
connections. 

(e)  A  double  track  street  railway  over  streets  to  serve  the  ter- 
ritory bounded  by  Arsenal  street,  Grand  avenue,  Gravois  road^ 
and  Kingshighway,  and  more  fully  described  in  the  report  filed 
herein  under  the  caption.  "8.  Extension  of  Fourth  Street 
Line." 

(f)  A  double  track  street  railway  on  Arsenal  street  from 
Woods  street,  south  on  Ivanhoe,  west  on  Marquette,  and  south  on 
McCausland  to  Winona,  and  more  fully  described  in  the  report 
filed  herein  under  the  caption,  "9.  Extension  of  Tower  Grove 
Line  to  Gratiot  and  Lindenwood." 

(g)  A  double  track  street  railway  over  streets  to  serve  the  ter- 
ritory bounded  by  the  city  limits,  Florrisant  avenue.  Union  ave- 
nue, and  Bircher  street,  and  more  fully  described  in  the  report 
filed  herein  under  the  caption,  '^10.  Extension  of  the  Lee 
Avenue  Line." 

D.  Work  to  be  completed  during  1917. 

(a)  Double  track  on  Skinker  road  and  McCausland  avenue 
from  Wydown  boulevard  to  Manchester  av^iue,  with  necessary 
special  work  and  curve  connections. 

(b)  Double  track  on  Grand-Kingshighway  from  Merameo 
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street  to  Carondelet  park,  with  necessary  special  work  and  curve 
connections. 

E.    Work  to  be  completed  during  1918. 

(a)  Single  track  on  Tenth  street  and  single  track  on  Eleventh 
street  from  Washington  avenue  to  Market  street,  with  necessary 
special  work  and  curve  connections. 

(b)  Double  track  on  Spalding  avenue  from  Kingshighway  to 
Union  avenue,  with  necessary  special  work  and  curve  connections. 

Ordered :  3.  That  the  United  Railways  Company,  defendant 
herein,  be  and  it  is  hereby  required  to  operate  its  system  of  street 
railway  lines  in  the  city  of  St  Louis  for  the  transportation  of 
passengers  as  herein  further  provided : 

(a)  All  cars  must  be  equipped  with  forced  ventilation  heaters, 
or  other  equally  satisfactory  heating  device,  ready  for  service  not 
later  than  October  15, 1915. 

(b)  When  the  outside  temperature  falls  to  35  degrees  Fah- 
renheit, or  lower,  a  temperature  shall  be  maintained,  as  near  as 
may  be,  of  from  45  to  70  degrees  Fahrenheit  inside  the  car  while 
the  same  is  carrying  passengers  or  about  to  receive  passengers. 

(c)  The  temperature  inside  the  car  shall  be  ascertained  by  the 
reading  of  a  Fahrenheit  thermometer  suspended  at  substantially 
the  middle  of  the  car,  at  such  height  that  the  bulb  of  the  thermom- 
eter shall  be  substantially  7  feet  above  the  floor  of  the  car,  and 
it  shall  be  the  duty  of  defendant  company  to  keep  such  ther- 
mometer in  the  position  herein  described,  and  to  see  to  it  that  the 
same  is  in  working  order  and  to  have  the  45  degree  point  thereon 
marked  in  a  conspicuous  manner. 

(d)  All  cars  must  be  heated  during  the  winter  season  before 
being  placed  in  service. 

(e)  Air  for  heating  and  ventilation  shall  be  taken  from  out- 
side of  the  car.  The  ventilating  device  or  means  must  provide 
and  insure  a  complete  change  of  the  air  contained  in  the  car  not 
less  than  from  6  to  10  times  per  hour  when  the  car  is  moving  at 
a  rate  of  speed  not  less  than  7  nor  more  than  eight  miles  per  hour. 

(f)  AH  cars  used  for  the  transportation  of  passengers  shall 
be  at  all  times  free  from  filth  and  rubbish.  Each  car  placed  in 
service  shall  be  clean  inside  and  out,  the  dust  and  dirt  removed 
from  all  the  floor  and  woodwork  of  the  interior,  and  the  window 
glasses  shall  be  in  a  cleanly  condition.    Any  car  found  in  an  un- 
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dean  condition  in  service  for  the  transportation  of  passengers 
shall  be-  at  once  withdrawn  from  service  until  such  time  as  it  is 
placed  in  a  cleanly  condition. 

(g)  All  cars  with  monitor  type  roofs  must  be  equipped  with 
not  less  than  eight  6-inch  Globe  ventilators  or  other  equally  satis- 
factory device.  All  cars  with  arch  type  roofs  must  be  equipped 
with  not  less  than  eight  6-inch  Globe  ventilators  or  other  equally 
satisfactory  device.  The  dampers  in  such  ventilators  must  be 
kept  open. 

(h)  All  defective  tracks  causing  unnecessary  noises  or  jarring 
shall  be  replaced  or  repaired  within  ninety  days  from  the  eif ective 
date  of  this  order^  and  shall  thereafter  be  kept  free  from  such 
objection. 

(i)  All  flat  wheels,  broken  flanges,  gearing,  or  equipment 
causing  loud  or  uimecessary  noise  shall  be  replaced  or  repaired 
within  ninety  days  from  the  effective  date  of  this  order  and  shall 
thereafter  be  kept  free  from  such  objection. 

(j)  All  supervisors  and  inspectors  kept  at  the  terminus  of  any 
line  shall  personally  inspect  each  car  on  arriving  or  leaving  the 
terminus,  and  fully  report  on  the  heating,  ventilation,  cleanliness, 
and  general  condition  of  the  car. 

(k)  All  cars  used  in  the  transportation  of  passengers  shall  be 
fumigated  on  the  inside,  at  least  once  a  week,  with  an  efficient  and 
approved  disinfectant. 

(1)  No  passerjer  shall  be  permitted  to  stand  by  or  remain 
within  the  inclosure  or  space  provided  f^  the  motorman,  when 
the  car  is  engaged  in  the  transportation  of  passengers. 

(m)  All  cars  in  service  shall  display  separate  route  and  desti- 
nation signs  on  the  front  and  a  route  sign  on  the  side  of  the  car. 

(n)  Plans  for  all  new  passenger  cars  and  for  the  remodeling 
of  all  old  passenger  cars  shall  hereafter  be  submitted  for  the  ap- 
proval of  the  Commission  regarding  width  of  passage  ways, 
height  of  steps,  type  and  location  of  seats,  platform  arrangements, 
and  such  other  details  as,  in  the  opinion  of  the  Commission,  are 
important  as  affecting  the  adequacy  of  service. 

Ordered :  4.  That  the  United  Railways  Company,  defendant 
herein,  be  and  it  is  hereby  directed  and  required  to  prohibit  smok- 
ing or  the  carrying  of  lighted  cigars,  cigarettes,  and  pipes  in  or 

upon  the  cars  or  platform  of  the  cars,  of  whatsoever  type  such 
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cars  may  be,  operated  by  it  in  the  transportation  of  passengers ; 
provided,  that  smoking,  and  the  carrying  of  lighted  cigars,  cigar- 
ettes, and  pipes  may  be  permitted  in  all  such  cars  only  on  the 
three  rear  seats  on  each  side  when  the  weather  is  sufiSciently  mild 
to  keep  the  windows  open,  and  when  the  windows  are  actually 
kept  open.  Said  defendant  company  shall  make  and  enforce 
regulations  prohibiting  the  practices  mentioned,  except  as  herein 
permitted,  and  shall  post  conspicuously  in  its  cars  appropriate 
notices  that  such  practices  are  prohibited  therein,  except  as  here- 
in permitted,  and  shall  instruct  and  direct  its  employees  to  see 
that  such  regulations  are  observed  and  enforced. 

Ordered:  5.  That  this  order  shall  take  effect  on  June  1, 
1915,  and  shall  continue  in  force  until  otherwise  ordered  by  the 
Commission,  and  that  the  Commission  retain  jurisdiction  of  this 
cause  for  making  any  necessary  modifications  and  supplemental 
orders  that  it  shall  deem  proper  and  just,  and  that  the  Secretary 
of  this  Commission  forthwith  serve  on  West  End  Business  Men's 
Association,  Tower  Grove  Heights  Improvement  Association  and 
the  United  Railways  Company  certified  copies  of  this  order  and 
the  opinion  filed  herein. 

Ordered:  6.  That  defendant  United  Railways  Company  be 
and  it  is  hereby  required  to  notify  this  Commission,  in  the  man- 
ner required  by  §  26  of  the  Public  Service  Commission  Law, 
within  ten  days  after  the  receipt  of  a  certified  copy  of  this  order 
and  opinion  filed  herein,  whether  the  terms  of  this  order  are  ac- 
cepted and  will  be  obeyed. 


XSW  JKRSEY  BOARD  OF  PUBIilO  UTIIiITT  OOMMISSIONKRS. 

IN  RE  PUBLIC  SERVICE  RAILWAY  COMPANY. 

street  railways  ^  Ordinance  permitting  double  tracMng  ^  Notice. 

The  provisions  of  the  New  Jersey  limited  franchise  act  (LawB 
1906,  p.  50;  3  Comp.  Stat.  p.  3562,  Amended  Laws  1912,  p.  756)  with 
respect  to  notice  and  consent  need  not  be  complied  with  in  the  passage 
of  an  ordinance  granting  a  street  railway  company  the  right  to  lay  a 
double  track  in  place  of  a  single  track,  where  the  provisions  of  the 
statute  with  reference  to  notice  and  consent  were  complied  with  upon 
the  passage  of  the  original  ordinance  granting  the  right  to  lay  the 
single  track. 
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Xailwaya^  Double  tracing  ^Oonaent  of  cofntnisaionera. 

The  approval  of  the  New  Jersey  Board  of  Public  Utility  Com- 
missioners is  not  required  upon  the  granting  of  an  ordinance  permitting 
a  street  railway  company  to  lay  a  double  track  in  place  of  a  single 
track,  where  the  company  haa  the  right  to  the  use  of  the  street  under 
the  original  ordinance  granting  it  the  privilege  of  laying  a  single  track 
therein. 

[June  14,  1915.] 

Appxioation  of  a  street  railway  company  for  approval  of  an 
ordinance  of  the  Borough  of  Highland  Park,  passed  July  13, 
1914,  granting  it  the  privilege  of  laying  double  tracks  on  Rari- 
tan  avenue ;  ruling  that  approval  of  board  was  not  required. 

Appearances:  L.  D.  H.  Gilmour  for  the  Public  Service  Rail- 
way Company. 

By  the  Commission: 

Application  is  made  to  this  Board  to  file  under  conference  rul- 
ing No.  8,  an  ordinance  of  the  borough  of  Highland  Park,  passed 
July  13th,  1914. 

The  Board  considered  that  the  ordinance  raised  certain  ques- 
tions, to  wit : 

1.  Whether  the  privilege  or  franchise  provided  for  in  said 
ordinance  is  not  such  that,  in  the  grant  thereof,  chapter  36,  Laws 
of  1906,  and  the  acts  supplemental  thereto  and  amendatory  there- 
of, should  have  been  complied  with. 

2.  Whether  the  privil^e  or  franchise  is  not  one  which  re- 
quires the  approval  of  the  Board. 

The  Board,  therefore,  set  the  matter  for  hearing  on  Tuesday, 
January  19th,  1915.  Testimony  was  taken  and  argument  heard 
thereon. 

It  appears  that  the  township  of  Earitan,  which  now  includes 
the  borough  of  Highland  Park  (case,  p.  11),  passed  an  ordinance 
July  1st,  1897,  granting  consent  and  permission  to  the  Bruns- 
wick Traction  Company  (predecessor  in  title  to  the  Public 
Service  Railway  Company)  to  construct,  operate,  and  maintain 
an  electric  street  railway  in  the  township  of  Earitan,  to  be  oper- 
ated by  the  overhead  trolley  system,  and  to  locate  the  route  there- 
of and  the  tracks  of  said  railway  conformably  to  said  route  and 
the  poles. 

The  ordinance  of  the  township  of  Raritan,  however,  provided 
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for  the  constrnction,  operation,  and  maintenance  of  a  street  rail- 
way of  single  track  of  4  feet,  8  J  inch  gauge,  and  also  provides 
that  the  sidings  and  turnouts  shall  be  240  feet  in  lengtL 

There  were  in  existence  at  the  time  of  the  passage  of  the  town- 
ship ordinances,  to  wit,  July  1st,  1897,  the  "traction  act'^  of 
March  14th,  1893  (Laws  1893,  page  302;  4  Comp.  Stat,  page 
5021),  and  "the  street  railroad  act"  of  April  21,  1896  (Laws 
1896,  page  329;  4  Comp.  Stat,  page  5040).  The  language  of 
these  statutes,  so  far  as  pertinent,  is  as  follows: 
Act  1893,  page  307,  §  7 : 

"That  the  board  of  aldermen,  common  council,  or  the  body  hav- 
ing control  of  streets  or  highways,  or  other  governing  body  of  any 
city,  town,  borough,  village,  township  or  county,  upon  the  peti- 
tion of  the  directors  of  any  company,  incorporated  under  this  act, 
or  a  majority  thereof,  for  a  location  of  the  tracks  of  any  exten- 
sion  or  new  line  of  its  railway  conformably  to  the  route  design 
nated  in  description  of  the  route  of  such  extension  of  new  line, 
and  the  map  exhibiting  the  same  filed  as  aforesaid  in  the  office 
of  the  secretary  of  state  shall  give  notice  to  all  parties  interested 
by  publication  in  one  or  more  newspapers  published  and  circula- 
ted in  said  municipality,  etc.,  etc.  •  •  • 
.  "And  after  hearing  they  shall  either  pass  a  resolution  refusing 
such  location  or  pass  a  resolution  or  ordinance,  as  may  be  neces- 
sary or  proper,  granting  the  said  location  or  any  part  thereof, 
under  such  lawful  restrictions  as  they  deem  the  interests  of  the 
public  may  require." 

Act  1896,  page  329,  §  1: 

"No  street  railroad  shall,  from  and  after  the  passage  of  this 
act,  be  constructed  in,  over  or  upon  any  street,  avenue,  highway 
or  other  public  place  in  any  city,  town,  township,  village  or  bor^ 
ough  of  this  state,  except  upon  the  consent  of  the  governing  body 
of  such  muricipality,  town,  township,  village  or  borough  and 
such  consent  shall  be  granted  only  upon  a  petition  of  the  corpor- 
ation desiring  to  construct,  operate  and  maintain  such  street  rail- 
road to  be  filed  with  the  clerk  or  other  equivalent  officer  of  such 
municipality,  town,  township,  village  or  borough;  before  such 
permission  shall  be  granted,  public  notice  of  the  application 
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therefor  shall  be  given  by  publication  in  one  or  more  newspapers 
published  or  circulating  in  said  city,  town,     .     .     , 

"Provided,  however,  that  such  permission  to  construct,  mainr 
tain  and  operate  a  street  railway  shall  in  no  case  -be  granted  in 
whole  or  in  part  until  there  shall  be  filed  with  the  clerk,  of  such 
governing  body  or  other  equivalent  officer,  the  consent  in  writing 
of  the  ovvmer  or  ovniers  of  at  least  one-half  in  amount  in  lineal  feet 
of  property  fronting  on  the  streets,  highways,  avenues,  and  other 
public  places,  or  upon  the  part  of  the  street  or  streets,  highway 
or  highways,  avenue  or  avenues,  and  other  public  place  or  places, 
through  or  upon  which  permission  to  construct,  operate  and  main- 
tain a  street  railway  is  asked." 

It  is  assumed  that  the  procedure  adopted  in  the  enactment  of 
the  ordinance  of  the  township  of  Earitan  complies  with  the  pro- 
visions of  the  above  statutes,  and  that  the  ordinance  was  passed 
in  accordance  therewith. 

The  ordinance  under  review,  id  an  ordinance  passed  by  the 
borough  of  Highland  Park,  July  13th,  1914,  granting  permission 
to  Public  Service  Railway  Company,  its  successors  and  assigns, 
to  relocate  the  present  southerly  track  in  Earitan  avenue,  and  to 
extend  the  northerly  track  in  Earitan  avenue  a  distance  of  one 
thousand  eight  hundred  and  ten  and  forty-two  hundredths 
(1810.42)  feet,  which,  in  effect,  is  the  extension  of  the  double 
track  in  the  place  of  a  single  track  from  third  avenue,  to  where 
it  already  extended,  to  Woodbridge  avenue  (case,  p.  5),  or  the 
substitution  of  the  double  track  system  for  the  single  track 
system  the  distance  of  one  thousand  eight  hundred  and  ten  and 
forty-two  hundredths  (1810,42)  feet  on  Earitan  avenue. 

At  the  time  of  the  passage  of  this  ordinance,  in  addition  to  the 

statutes  herein  cited,  there  was  another  statute  in  effect,  the 

'limited  franchise  act,"  so  called,  of  March  27,  1906   (Laws 

1906,  p.  50;  3  Comp.  Stat.  p.  3562,  Amended  Laws  1912  p.  756), 

the  language  of  which,  so  far  as  relevant,  is  as  follows:     "No 

consent  for  the  use  of  any  street,  avenue,  park,  parkway,  or  other 

highway,  either  above,  below  or  on  the  surface  thereof,  shall  be 

granted  by  any  municipality  until  a  petition  shall  have  been  filed 

with  the  clerk  of  such  municipality  by  the  person  or  corporation 

desiring  the  same.     .     .     .     Upon  the  filing  of  such  petition  the 

same  shall  not  be  considered  by  the  board  or  body  of  such  munici-* 

pality  authorized  by  law  to  make  the  grant  therein  petitioned  for, 
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until  public  notice  shall  be  given  by  publication  in  one  op  more- 
newspapers  published  and  circulated  in  said  municipality/'  etc.^ 
etc 

No  formal  proceedings  were  adopted  leading  up  to  the  enact- 
ment of  this  ordinance  other  than  those  incidental  to  the  formal 
passage  thereof. 

In  determining  whether  the  provisions  of  the  "limited  fran-^ 
chise  act/'  so  called,  should  have  been  complied  with  in  the 
enactment  of  the  ordinance  of  July  13,  1914,  we  must  inquire 
as  to  the  nature  of  the  action  of  the  municipal  authorities  of  the 
township  of  Baritan  in  passing  the  ordinance  of  July  1st,  1897. 
Was  it  judicial  or  legislative?  That  the  solution  of  this  question 
depends  almost  entirely  upon  the  result  of  this  inquiry  is  prac- 
tically settled  law  in  this  state. 

In  State,  Moore,  Prosecutors,  v.  Haddonfield  Street,  61  N,  J. 
L.  470,  39  Atl.  681  (supreme  court),  and  62  N.  J.  L.  386,  41 
Atl.  946  (Errors  &  Appeals)  the  court  had  under  review  a  cer~ 
tain  supplemental  ordinance  of  the  borough  of  Haddonfield  of 
May  12th,  1897,  which  among  other  things  eliminated  a  derail- 
ing switch,  permitted  the  narrowing  of  the  gauge  of  the  tracks^ 
and  removed  certain  restrictions  provided  for  in  the  original  or- 
dinance of  March  6th,  1896. 

The  court,  in  passing  upon  the  validity  of  this  supplemental 
ordinance,  discussed  the  effect  of  certain  statutes  then  in  force, 
namely,  the  traction  act  of  March  14th,  1893,  above  referred  to, 
and  the  street  railroad  act  of  May  16th,  1894  (Laws  of  1894,  p. 
374,  Gen.  Stat.  p.  3247). 

The  supplemental  ordinance  was  attacked  mainly  upon  the 
ground  that  there  wa^  no  public  hearing  upon  a  notice  posted  and 
published  as  required  by  said  statutes. 

Garrison,  J.,  delivered  the  opinion  of  the  court,  and  after 
pointing  out  the  difference  between  the  statutes  and  the  reasons 
therefor  (pages  388  and  389)  said:  "Here,  however,  the  stat- 
utes diverge  in  their  bearing  upon  the  litigated  point,  from  the 
fact  that  the  notice  required  for  'consent'  is  one  concerning  a 
public  matter  involving  action  that  is  purely  legislative,  whereas 
the  notice  to  'parties  interested'  of  a  proposed  location  of  tracks 
suggests  that  the  proposed  action  may  be  of  that  mixed  quality 

that  has  been  called  'quasi-judicial.'  This  is  the  pivot  upon 
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which  the  case  tams^  and  not  upon  the  statutory  requirement  that 
notice  be  given.  For  if  the  municipal  action  be  one  for  which^ 
but  for  the  statute^  notice  was  not  required,  then  the  statutory 
requirement  extended  only  to  the  original  ordinance.  When  com- 
plied with,  it  was  satisfied  and  at  an  end.  If,  on  the  contrary, 
regardless  of  the  statute,  notice  was  requisite  because  of  the  judi- 
cial quality  of  the  act,  then  so  long  as  that  quality  inheres  notice 
will  be  a  necessary  prerequisite  to  its  exercise.  In  fine,  if  the 
statute  had  been  silent  as  to  notice,  judicial  action  would  still 
have  required  notice,  while  legislative  action  would  have  called 
for  none.  This  is  the  footing  upon  which  the  case  now  stands, 
from  which  the  'consent'  given  under  the  act  of  1894,  which  was 
clearly  legislative,  may  be  dropped,  leaving  the  ^location'  act  to 
be  considered  to  all  intents  as  if  the  statute  had  been  silent  as  to 
notice.  The  fact  that  the  supplemental  ordinance  left  the  loca- 
tion untouched  and  dealt  with  the  restriction  as  to  time  is  not  of 
legal  significance,  for  if,  upon  principle,  the  original  ordinance 
was  a  judicial  act,  it  could  not  be  abrogated,  even  in  part,  save 
upon  notice.  The  inquiry,  therefore,  is  whether  the  action  of 
the  council  under  the  statute  of  1893  was  legislative  or  judicial,'^ 

And  he  further  said  (page  389)  :  "As  to  all  public  rights  in 
the  street,  the  mimicipal  action  was  clearly  legislative.  It  became 
judicial  only  in  case  it  imposed  an  additional  burden  upon  the 
land  of  the  abutting  owners.  That  such  has  not  been  held  to  be 
the  legal  effect  of  ordinances  granting  to  railroads  operated  by  the 
trolley  system  the  right  to  lay  tracks  in  the  streets  will  appear 
from  two  expressions  of  opinion  by  the  chancellor  and  at  least 
one  in  the  supreme  court.  West  Jersey  R.  Co.  v.  Camden,  G.  & 
W.  E.  Co.  52  N.  J.  Eq.  31,  29  Atl.  423 ;  Borden  v.  Atlantic 
Highlands,  R.  B.  &  L.  B.  Electric  R.  Co.  —  N.  J.  Eq,  — ,  33  Atl. 
276;  State,  Kennelly,  Prosecutor,  v.  Jersey  City,  57  N.  J.  L. 
293,  26  L.R.A.  281,  80  Atl.  531. 

And  he  concluded  by  summarizing  the  case  thus  (p.  890) : 
"The  route  of  the  railroad  and  the  proceedings  upon  which  rests 
its  right  to  be  in  the  streets  are  not  before  us.  The  right  of  the 
railroad  in  this  respect  must  be  assumed  upon  this  writ  of  error. 
This  being  so,  it  would  seem  to  be  clear  that  the  location  of  the 
tracks  in  the  street  was  a  question  that  called  for  legislative 
action  only.    It  was  as  purely  an  act  of  municipal  regulation  of 
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the  use  of  the  highways  as  was  the  consent  to  the  proposed  route. 
The  'restriction'  which  is  the  immediate  subject  of  review,  being 
of  a  subsidiary  nature,  can  rise  no  higher  than  its  sources.  If 
the  'consent'  and  the  'location'  were  acts  of  legislation,  the 
'restriction'  was  of  the  same  character.  .  .  .  The  passage  of 
the  supplemental  ordinance  in  the  present  case  being  therefore  a 
regulation  of  the  public  use  was  an  act  of  legislation  for  which 
notice  was  not  required.  This  disposes  of  the  question  that  was 
reargued  from  the  point  of  view  upon  which  the  decision  rests." 

As  already  stated,  the  court  in  the  case  cited  had  before  it  the 
traction  act  of  March  4th,  1893,  cited  supra,  and  the  street  rail- 
road act  of  May  16,  1894,  in  passing  on  the  validity  of  the  sup- 
plemental ordinance  then  under  review.  These  statutes,  however, 
are  the  same  two  in  effect  at  the  time  of  the  enactment  of  the  ordi- 
nance of  the  township  of  Earitan;  to  wit,  July  Ist,  1897,  except 
that  the  street  railroad  act  of  May  16th,  1894,  was  repealed  by 
the  act  of  April  21st,  1896,  supra,  but  the  language  of  which,  so 
far  as  here  material,  is  the  same. 

And  moreover,  as  in  the  case  cited,  so  here,  the  route  of  the 
petitioner  and  the  proceedings  upon  which  rest  its  right  to  be  in 
the  street  are  not  before  us.  The  right  of  the  petitioner  in  this 
respect  must  be  assumed  in  this  proceeding.  And  the  court 
having  found  that  the  action  of  the  municipal  authorities,  both  as 
to  the  "location"  under  the  act  of  March  4th,  1893,  and  as  to  the 
"consent"  under  the  act  of  May  16th,  1894,  was  legislative,  so, 
therefore,-  the  Board  concludes  that  the  enactment  of  the  ordi- 
nance of  the  township  of  Raritan  of  July  Ist,  1897,  both  as  to 
Ae  "location"  under  the  act  of  March  4th,  1893,  and  as  to  the 
'^consent"  under  the  act  of  April  21st,  1896,  was  l^slative  in 
character. 

If  there  is  any  difference  between  the  case  cited  and  this  pro- 
ceeding it  is  to  be  found  in  the  nature  of  the  consent  and  permis- 
sion in  the  ordinances  themselves;  that  is,  the  supplemental 
ordinance  of  May  12th,  1897,  of  the  borough  of  Haddonfield, 
and  the  ordinance  of  July  13th,  1914,  here  submitted.  The 
former  restricts  somewhat  the  provisions  in  the  origin^  ordi- 
nance ;  the  latter  provides  for  the  location  of  an  additional  track. 
But  a  careful  study  of  the  reasoning  upon  which  the  decision  in 
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tke  case  cited  is  founded  discloses  that  the  difference  is  one  of 
form  merely,  and  not  of  substance. 

This  Board,  in  passing  on  the  ordinance  of  July  13th,  1914, 
is  not  dealing  with  an  ordinance  granting  ^^consent"  to  the  use  of 
the  street,  but  rather  an  ordinance  providing  for  the  "location" 
of  tracks  in  the  street;  not  the  grant  of  the  original  use  of  the 
street,  but  something  in  addition  to  or  a  change  in  the  use  already 
granted.  And  this  being  so,  the  question  of  the  application  of 
the  limited  franchise  act,  so  called,  may  now  be  disposed  of. 
Upon  examination  it  will  be  noted  that  this  statute  as  well  as  the 
act  of  May  16th,  1894,  and  also  the  act  of  April  2l8t,  1896,  calls 
for  "public  notice,"  and  deals  with  the  "consent"  to  the  use  of  the 
streets.  The  notice  required  for  "consent"  is  one  concerning  a 
public  matter  involving  action  that  is  purely  legislative,  so  that 
the  action  required  under  the  limited  franchise  act  is  likewise 
legislative. 

A  statute  providing  for  l^slative  action  and  notice  relating 
to  the  "consent"  to  the  use  of  the  street,  that  is,  the  original  use, 
iaving  been  once  complied  with,  it  is  satisfied  and  at  an  end,  and 
repetition  of  "public  notice"  cannot  avail  anything  when,  from 
the  character  of  the  action  itself,  it  is  not  required.  It  follows, 
therefore,  that  in  the  enactment  of  the  ordinance  of  July  13th, 
1914,  it  was  not  necessary  to  comply  with  the  provisions  of  the 
limited  franchise  act. 

The  difficulty,  if  any,  with  the  ordinance  under  review,  is  the 
same  difficulty  encountered  by  the  court  in  Moore  v.  Haddon- 
field,  supra,  with  the  original  ordinance  of  March  6th,  1896, 
namely,  whether  the  action  of  the  municipal  authorities  under 
the  act  of  March  4th,  1893,  which  deals  with  "location"  of  tracks 
and  requires  notice  to  be  given  "to  all  parties  interested,"  was 
legislative  or  judicial. 

Specht  V.  Central  Passenger  R.  Co.  76  N.  J.  L.  631,  72  Atl. 
356,  relied  on  by  counsel  for  the  petitioner  as  controlling,  does 
not  assist  us  here,  for  it  is  material  in  the  present  decision  only 
in  so  far  as  it  settles  any  doubt  as  to  the  right  of  municipal  au- 
thorities to  authorize  incidental  changes  in  the  character  of  street 
railroads  without  public  notice  and  hearing,  and  without  the  con- 
sent of  abutting  property  owners.  The  decision  itself  or  the 
language  of  the  court  is  neither  controlling  nor  helpful  in  the 
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final  solution  of  the  question  before  this  board.  The  court  ex- 
pressly limits  its  decision  to  incidental  changes  and  leaves  un- 
answered the  question  whether  notice  would  be  required  if  the 
additional  or  supplemental  ordinance  provided  for  the  laying  of  a 
double  track. 

The  change  provided  for  in  the  ordinance  under  review  is  prac- 
tically nothing  more  than  the  removal  of  a  certain  restriction  on 
the  use  of  the  street.  The  original  ordinance  restricted  the  use  of 
the  street  to  the  laying  of  a  single  track,  while  the  ordinance 
under  review  removes  that  restriction  and  fixes  the  number  and 
location  of  the  tracks  in  the  street.  Whether  or  not  this  change 
is  incidental  or  radical,  as  was  suggested  in  Specht  v.  Central 
Passenger  R.  Co.  supra,  is,  in  our  opinion,  immaterial.  Having 
determined  that  the  action  of  the  municipal  authorities  of  the 
township  of  Raritan,  in  enacting  the  original  ordinance,  was 
legislative,  it  seems  to  us  that,  unless  "private  rights"  are  af- 
fected by  the  passage  of  the  ordinance  removing  this  restriction, 
public  notice  and  hearing,  or  proceedings  de  novo,  were  unneces- 
sary. 

"Private  rights"  are  affected  only  in  case  an  additional  burden 
is  imposed  upon  the  land  of  the  abutting  owners.  This  cannot 
be  the  effect  of  the  ordinance  under  review,  for,  if  the  adoption 
of  the  trolley  system  and  the  laying  of  double  tracks,  as  in  State, 
Kennelly,  Prosecutor,  v.  Jersey  City,  57  N.  J.  L.  293,  26  L.R.A. 
281,  30  Atl.  531,  does  not  impose  an  additional  burden  on  the 
land  of  abutting  owners,  or  if,  in  compelling  the  plaintiff,  where 
the  ties  and  poles  are  so  close  to  the  northerly  line  of  the  street^ 
called  the  building  line,  to  swing  his  doors  and  gates  inward,  does 
not  amount  to  an  additional  servitude,  as  in  Budd  v.  Camden 
Horse  R.  Co.  70  N.  J.  L.  782,  59  Atl.  229,  then  it  follows  that 
the  removal  of  the  restriction  and  the  laying  or  location  of  an  ad- 
ditional track,  as  provided  for  in  the  ordinance  under  review, 
does  not. 

The  Board  concludes,  therefore,  that  the  action  of  the  munic- 
ipal authorities  in  enacting  the  ordinance  of  July  13th,  1914, 
was  purely  an  act  of  municipal  regulation  of  the  use  of  the  high- 
ways under  the  borough  act  (P.  L.  1897,  page  265 ;  Comp.  Stat, 
p.  239).  It  was  legislative  in  character,  and  the  act  by  virtue  of 
which  it  was  passed  being  silent  as  to  notice,  notice  was  not  re- 
quired. 
P.U.R.1915D. 
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The  Board  having  determined  that  in  the  enactment  of  the 
ordinance  under  review  it  was  unnecessary  to  comply  with  the 
provisions  of  the  limited  franchise  act,  there  is  nothing  which 
requires  the  approval  of  the  Board. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E.  Don- 
ges.  President ;  John  W  Slocum,  Commissioner. 

By  Commissioner  Treacy,  dissenting:  Under  an  ordinance 
of  the  township  of  Raritan  passed  July  1st,  1897,  the  Public 
Service  Railway  was  authorized  to  construct  and  did  construct  a 
street  railway  of  single  track.  For  the  purposes  of  this  applica- 
tion it  will  be  taken  for  granted  that  that  ordinance  was  regularly 


On  July  13th,  1914,  another  ordinance,  the  one  under  review, 
was  passed,  which  authorizes  the  construction  of  a  double  track 
through  the  borough.  No  notice  of  the  intended  adoption  of 
this  ordinance  was  given  nor  were  the  consents  of  property  own- 
ers obtained,  as  provided  for  by  the  limited  franchise  and  street 
railway  acts. 

Section  8  of  chapter  41  of  Laws  1910  provides  that  "no  privi- 
lege or  franchise  hereafter  granted  to  any  public  utility  .  .  . 
shall  be  valid  until  approved"  by  this  board. 

Is  the  ordinance  in  question  a  privilege  or  franchise  ? 

If  it  is,  it  should  be  approved  by  this  Board  unless  approval 
is  not  necessary  because  of  the  order  of  this  Board  known  as  con- 
ference ruling  No.  8.  This  ruling  provides  that  where  a  privilege 
or  franchise  was  granted  prior  to  July  4th,  1910,  the  date  when 
the  above  act  became  effective,  an  agreement  or  ordinance  "pro- 
viding merely  for  a  change  in  the  mode  of  exercising  a  privilege 
or  franchise  granted  prior  to  July  4th,  1910,  and  granting  no 
new  privilege  or  franchise,"  is  not  required  to  be  approved  by  the 
Board.  The  franchise  granted  by  the  ordinance  of  1897  is  that 
''consent  and  permission  of  the  township  committee  of  the  town- 
ship of  Raritan  is  hereby  given  and  granted  to  the  Brunswick 
Traction  Company,  its  successors,  lessees  and  assigns  to  construct, 
operate  and  maintain  a  street  railway  of  single  track,  etc."  It 
is  limited  to  a  single  track.  What  it  gets  by  the  new  ordinance 
is  in  effect  the  right  to  construct,  operate,  and  maintain  another 
street  railway  of  single  track.     If  the  first  ordinance  was  such 
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that  under  the  law  of  1910  approval  by  this  Board  would  be  nec- 
essary, it  would  seem  that  approval  of  the  ordinance  of  1914  is 
likewise  necessary. 

Is  the  1914  ordinance  affected  by  the  provisions  of  the  limited 
franchise  act  as  to  the  necessity  for  the  formal  proceedings  there- 
in required  ? 

The  limited  franchise  act  (Comp.  Stat.  3562,  §  1)  provides 
as  follows :  "Hereafter,  where  by  law  the  consent  of  any  munic- 
ipality ...  is  required  for  the  use  of  any  street  .  .  . 
highway  or  other  public  place,  .  .  .  such  consent  shall  not 
be  granted  .  .  .  except  as  hereinafter  provided.''  Then 
follow  the  provisions  as  to  notice  of  the  proposed  ordinance. 

It  must  be  borne  in  mind  that  the  act  applies  to  every  case 
where,  after  the  year  1906,  the  consent  of  a  municipality  is  nec- 
essary to  the  use  of  a  street 

In  the  case  before  the  Board  the  consent  of  the  municipality 
was  necessary  to  the  installation  of  a  double  track ;  that  is,  to  the 
use  of  the  street.  If  such  consent  was  not  necessary  no  ordinance 
was  necessary.  The  petitioner  admits  that  an  ordinance  and 
therefore  consent  to  use  of  the  street  was  necessary,  for  it  relies 
on  it  as  the  source  of  its  authority  to  lay  the  additional  track. 
Likewise,  if  the  laying  of  the  second  track  was  not  a  "use"  of  the 
street,  no  "consent"  was  necessary.  The  petitioner  admits  that  it 
was  a  "use"  of  the  street  by  its  action  procuring  consent  of  the 
municipality. 

It  is  said  that  the  laying  of  the  second  track  is  not  a  "use"  of 
the  street;  that  it  is  merely  a  "location"  of  tracks.  But  the  right 
to  locate  tracks  is  the  right  to  use  the  street.  In  the  case  of  State, 
Theberath,  Prosecutor,  v.  Newark,  67  N.  J.  L.  309,  312,  30  Atl. 
528,  the  supreme  court  held  that  the  consent  to  the  "location"  of 
tracks  was  a  consent  to  the  use  (although  not  exclusive)  of  the 
street  The  word  "use"  in  the  limited  franchise  act  should  be 
taken  in  its  broadest  sense,  and  meaiu»  any  use.  The  philosophy 
and  history  of  the  act  sustain  this  view.  It  was  to  prevent  the 
practices  like  the  one  under  consideration  in  this  case  that  it  was 
enacted.  It  was  the  crystallization  into  law  of  the  public  feeling 
of  protest  against  the  surrender  of  the  use  of  the  city  streets  by 
complacent  municipal  officers  without  the  knowledge  of  the  people 
of  the  municipality.     As  an  expression  of  the  public  policy  of 
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the  state  it  should  be  given  a  literal  construction  and  every  doubt 
should  be  resolved  in  its  favor.  The  use  of  a  street  to  double-track 
an  existing  single-track  railway  is  a  new  and  distinct  use,  and  not 
a  mere  incident  of  the  original  use  granted  eighteen  years  ago 
for  a  single  track. 

The  case  of  Moore  v.  Street  Comr.  62  N.  J.  L.  886,  41  Atl. 
946,  is  cited  as  the  basis  of  the  prevailing  opinion  in  this  matter. 
That  case  was  decided  in  1898  and  held  that  an  ordinance  passed 
in  1897,  supplementing  an  ordinance  of  1895  (which  latter  was 
legally  adopted  upon  notice  under  the  traction  and  street  railway 
acts  of  1893  and  1894)  did  not  also  require  the  notice  provided 
for  in  the  acts  of  1893  and  1894,  as  the  "consent''  and  the  "loca- 
tion of  tracks"  under  those  acts  were  legislative  acts  by  the  munic- 
ipality;  that  the  statutory  requirement  as  to  notice  extended  only 
to  the  original  ordinance,  and  when  once  complied  with  it  was 
satisfied  and  at   jl  end. 

In  the  present  case,  however,  a  new  statute  (the  limited  fran- 
chise act)  has  intervened  between  the  passage  of  the  first  and  the 
second  ordinance.  If  in  the  Haddonfield  case  the  court  had  be- 
fore it  for  consideration  (1)  the  acts  of  1893  and  1894,  (2)  the 
ordinance  of  1895,  (3)  a  statute  (for  the  sake  of  argument) 
similar  to  the  limited  franchise  act  passed  in  1896,  (4)  the  new 
or  supplemental  ordinance  of  1897,  the  case  would  be  more  nearly 
similar  to  the  one  before  us.  And  though  in  the  supposed  case, 
the  court  might  hold  the  requirements  as  to  notice  under  the  Acts 
of  1893  and  1894  to  be  again  unnecessary,  it  would  require  notice 
under  the  supervening  statute  of  1896,  providing,  as  it  does,  that 
'hereafter  where  the  consent  of  a  municipality  is  required  to  the 
use  of  a  street,  such  consent  shall  not  be  granted  except  upon 
notice,"  if  the  view  hereinbefore  expressed  of  the  word  "use"  is 
correct.  I  think,  therefore,  that  the  limited  franchise  act  inter- 
poses a  new  formula  to  be  followed  by  municipalities  whenever 
the  consent  to  a  new  or  additional  use  of  a  street  is  granted,  and 
that  in  the  case  at  bar  a  use  of  the  street  is  given  by  the  new 
ordinance,  namely,  the  duplication  of  the  existing  railway  line 
by  another  alongside  it  through  the  borough. 

It  is  said  that  the  right  of  the  petitioner  to  be  in  the  street  is 
not  now  before  us.  This  is  so  as  to  the  right  granted  by  the  Rari- 
tan  ordinance  of  1897  for  a  single-track  railway,  but  not  as  to  the 
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right  now  sought  to  be  obtained ;  namely,  a  double-track  railway. 
It  is  also  contended  that  the  installation  of  a  double-track  system 
in  the  place  of  a  single  track  is  an  incidental  addition  or  mere 
change  in  the  use  such  as  was  under  consideration  in  the  cases 
reported  in  our  courts.  In  the  Street  Comr.  Case  and  all  the 
others  where  the  acts  complained  of  were  held  to  be  those  of 
municipal  regulation  merely,  the  ordinances  dealt  with  minor 
changes  such  as  switches  and  turnouts.  The  court  of  errors  and 
appeals  in  Specht  v.  Central  Passenger  R.  Co.  76  N".  J.  L.  631, 
at  p.  634,  72  Atl.  366,  says :  "The  installation  of  additional  turn- 
outs in  a  single-track  railroad  when  increased  travel  makes  them 
necessary  for  the  public  convenience  is  not  a  radical  change  in 
the  system  itself,  requiring  (perhaps)  proceedings  de  novo  under 
the  act  of  1896,  but  a  mere  incidental  change  in  the  use  of  the 
streets,  as  much  so  as  the  taking  out  of  derailing  switches  and 
the  narrowing  of  the  guage." 

In  that  case  the  resolution  under  review  was  one  permitting 
the  installation  of  turnouts  260  feet  in  length.  The  supreme 
court  had  condemned  the  resolution  on  the  ground  that  the  effect 
of  installing  these  turnouts  would  be  to  change  the  character  of 
the  railway  from  a  single  to  a  double-track  system  at  the  places 
where  they  were  located,  and  that  the  act  of  1896  prohibited  this 
unless  upon  notice  and  hearing.  The  decision  of  the  supreme 
court  was  not  reversed  on  that  ground,  namely,  that  a  double 
tracking  was  not  permissible  under  the  act  of  1896,  but  upon  the 
ground  that  what  the  supreme  court  thought  was  a  double  track 
was  in  reality  a  "turnout."  When  it  is  remembered  that  the 
court  of  errors  and  appeals  had  the  theory  of  the  supreme  court 
under  consideration,  the  conclusion  is  not  unwarranted  that  it 
considered  that  the  actual  installation  of  a  double  track  in  place 
of  a  single-track  system  would  be  vastly  different  from  a  turnout 
or  other  incidental  change,  and  that  it  in  reality  is  "a  radical 
change  in  the  system,"  requiring  proceedings  de  novo. 

The  court,  in  the  Specht  Case,  holds  that  the  change  provided 
in  the  ordinance  there  under  review  was  a  mere  incidental  one 
and  cites  the  Street  Comr.  Case  as  holding  only  that  an  incidental 
change  does  not  require  that  notice  and  the  other  statutory  steps 
should  precede  the  new  ordinance.  It  holds  that  the  supreme 
court  was  wrong  in  deciding  that  a  turnout  was  a  double  tracking 
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of  the  system,  declares  that  it  is  a  mere  incidental  change  made 
necessary  by  reason  of  defects  in  the  system,  and,  relying  upon 
the  Street  Comr.  Case  as  authority  for  the  proposition  that  such 
an  incidental  change  does  not  call  for  the  statutory  prerequisites, 
suggests,  as  I  understand  the  opinion,  that  double  tracking  is  not 
an  incidental  change,  but  perhaps  a  radical  departure,  and  not 
contemplated  by  the  Street  Comr.  Case.  The  supreme  court 
opinion  in  the  Specht  Case  is  the  only  adjudication  in  this  state 
upon  the  question  whether  the  laying  of  two  tracks  where  there 
was  formerly  the  right  to  lay  only  one  track,  requires  the  notice 
prescribed  by  the  statute  of  1896.  That  case,  although  reversed 
for  a  different  reason,  still  stands  in  undiminished  force  as  author- 
ity for  the  proposition  that  a  street  railway  company  cannot, 
when  granted  the  right  to  lay  one  track  in  a  street,  use  that  right 
to  double-track  its  system  without  complying  with  the  statutory 
formalities  as  to  notice.  Until  that  proposition  is  declared  un- 
sound by  the  court  of  last  resort  it  should  be  followed. 


WEST  VIRGINIA  PUBLIC   SERVICE   COMMISSION. 

IN  BE  GASSAWAY  DEVELOPMENT  COMPANY. 
[Case  No.  73.] 

Rates '^  Reasonableness  in  general. 

Rates  should  be  so  hxod  as  to  allow  to  a  utility  economically 
and  efficiently  managed,  revenues  adequate  to  meet  its  operating  ex- 
penses and  fixed  charges,  and  to  allow  a  fair  return  upon  the  capital 
honestly  and  prudently  invested;  and  rates  which  are  either  too  low  or 
too  high,  judged  by  this  standard,  are  unjust  and  unreasonable  either 
to  the  utility  or  to  the  public. 
Return '^  Water  company -^  Amount  held  unreasoiuMbly  low. 

A  net  return  of  1^  per  cent  on  the  valuation  of  the  property  of 
a  water  "ompany  is  insufficient. 
Discrimination  —  Bates  —  Furnishing  water  free  to  tenants  of  utility* s 
property. 

The  furnishing  by  a  water  company  of  free  service  to  tenants  in 
buildings  belonging  to  the  utility  is  discriminatory  and  a  violation  of 
the  West  Virginia  statute   (Laws  1913,  chap.  9,  §§  6,  7;   Laws  1916, 
chap.  8). 
Bates  ^^  Water  ^  Immaterial  objection  to  increase. 

A  water  company  whose  rates  are  insufficient  to  give  a  reasonable 
return  upon  the  money  invested  will  not  be  denied  permission  to  in- 
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crease  its  rates  merely  because  there  has  been  a  large  waste  of  water 
caused  by  defective  plumbing  in  buildings  owned  by  the  utility  and  sup- 
plied by  it  with  water,  and  because  it  has  been  furnishing  free  service 
to  tenants  of  such  buildings,  where  it  does  not  appear  that  such  waste 
has  materially  increased  the  operating  cost,  or  that  such  discrimination 
has  materially  decreased  the  revenue. 
Bates  —  Water  —  Tapping  fee  —  B,ea8ondbleness, 

A  proposed  rule  of  a  water  company  permitting  it  to  charge  a 
fee  for  tapping  mains  in  streets  and  laying  laterals  to  consumer's  prop- 
erty line  was  held  unfair  and  unreasonable  since  such  service  should 
be  performed  by  the  company,  and,  as  such  a  fee  had  not  previously 
been  charged,  the  adoption  of  the  rule  would  result  in  discrimination 
against  subsequent  consiuners. 

[July  12, 1016.] 

Application  by  the  Gassaway  Development  Company  for 
authority  to  increase  its  water  rates  and  to  put  into  effect  a  meter 
service,  and  to  adopt  certain  rules  and  regulations  concerning  the 
furnishing  of  water.  The  company  was  authorized  to  adopt  its 
proposed  rules  and  regulations  with  exception  of  the  rule  which 
provided  that  the  consumers  should  be  charged  with  a  "tapping 
fee,"  or  charged  for  tapping  the  main  in  the  street  and  for  laying 
the  lateral  or  service  line  leading  from  the  main  to  the  consumer's 
property  line. 

Appearances:  Fred  L.  Fox,  for  petitioner;  0.  W.  Flesher, 
for  remonstrant,  town  of  Gassaway. 

Morgan,  Commissioner:  On  November  9,  1914,  a  petition 
was  filed  by  the  Gassaway  Development  Company,  a  corporation, 
stating,  among  other  things,  that  it  was  "engaged  in  the  manage- 
ment and  operation  of  a  water  plant  in  the  city  of  Gassaway, 
in  the  county  of  Braxton,"  and  showing  the  then-existing  schedule 
of  rates,  fares,  tolls,  and  charges  for  the  furnishing  of  water  to 
the  inhabitants  of  the  said  town  of  Gassaway,  and  asking  per- 
mission and  authority  to  make  additional  rates  and  to  put  into 
effect  a  measured  service  by  meter,  as  well  as  to  continue  the  flat 
rate  then  in  existence ;  and  further  requesting  that  it  be  granted 
authority  to  put  into  effect  the  following  schedule  of  additional 
rates: 

Rates  for  Quarter  of  3  Months. 

30^  per  1,000  gaUons  if  less  than  6,000  gallons  are  used. 

25<*  per  1,000  gallons  if  more  than  6,000  gallons  and  less  than  10,000 
gallons  are  used. 

20<^  per  1,000  gallons  if  more  than  10,000  gallons  are  used. 
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With  a  discount  of  10  per  cent  if  paid  on  or  before  the  25th 
day  of  the  next  month  succeeding  the  quarter ;  the  consumer  being 
required  to  subscribe  to  certain  rules  and  regulations  nimibered 
from  1  to  18,  inclusive,  and  fully  set  forth  in  applicant's  petition. 

At  a  meeting  of  the  Public  Service  Commission,  held  on  the 
9th  day  of  November,  1914,  the  matter  was  set  down  for  hearing 
at  the  general  session  of  the  Commission  to  be  held  at  Charleston 
on  the  8th  day  of  December,  1914,  and  notice  was  duly  published 
to  that  effect,  which  notice  provided  that  any  person  interested 
might  file  objections  to  said  application,  and  that  all  persons 
interested  might  appear  and  make  such  objections  as  they  desired. 

On  the  30th  day  of  December,  1914,  the  town  of  Gassaway, 
through  its  counsel,  C.  W.  Flesljer,  appeared  and  filed  written 
objections  to  the  request  of  petitioner,  claiming  that  the  rates, 
fares,  tolls,  and  charges  that  said  petitioner  or  applicant  desired 
to  put  into  effect  were  "unlawful,  inequitable,  unjust,  exorbitant, 
and  excessive,"  and  praying  that  the  request  of  petitioner  be 
refused,  and  that  the  then-existing  rates  be  fixed  and  established 
by  the  Commission  as  the  rates,  fares,  tolls,  and  charges  of  the 
Gassaway  Development  Company  for  water  in  the  town  of  Gassa- 
way to  the  consumers  thereof. 

A  hearing  was  had  on  said  application  or  petition  and  excep- 
tions or  answer  thereto,  before  Commissioners  Lee  Ott  and  Wade 
C.  Kilmer,  at  Charleston,  on  the  12th  and  13th  days  of  January, 
1916.  In  addition  to  the  evidence  adduced  at  said  hearing,  at 
the  request  of  counsel  for  the  town  of  Gassaway,  the  engineer  for 
the  Commission  has,  since  said  hearing,  examined  the  property 
and  plant  of  the  said  Gassaway  Development  Company,  and  filed 
wath  the  Commission  a  complete  schedule  of  the  property  of  the 
said  Gassaway  Development  Company's  water  department. 

By  agreement  of  counsel  representing  the  parties  to  this  pro- 
ceeding, the  matter  is  now  submitted  for  final  hearing  to  the  new- 
ly constituted  Commission,  upon  the  pleadings  and  exhibits 
heretofore  filed,  the  evidence  adduced  at  the  hearing,  and  the 
report  of  J.  K.  Anderson,  engineer. 

The  chief,  and  practically  the  only,  question  to  be  determined. 

is  whether  or  not  the  rates,  fares,  tolls,  charges,  and  rules  sought 

to  be  established  by  the  applicant  are  just  and  reasonable,  or,  as 
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claimed  by  the  remonstrant,  whether  they  are  unreasonable,  in- 
equitable, unjust,  exorbitant,  and  excessive. 

Has  the  revenue  earned  by  the  petitioner  Gaasaway  Develop- 
ment Company  in  the  past  been  sufficient  to  pay  the  operating 
expenses,  maintain  the  property,  and  provide  a  reasonable  return 
upon  the  money  invested  ?  And,  if  the  request  of  petitioner  is 
granted,  will  the  increase  in  revenue  be  more  than  is  required 
for  that  purpose? 

It  has  been  held  by  some  of  the  courts  and  Commissions,  and 
we  think  properly  so,  that  rates  should  be  so  fixed  as  to  allow 
to  a  utility,  economically  and  efficiently  managed,  revenues  ade- 
quate to  meet  its  operating  expenses  and  fixed  charges,  and  to 
allow  a  fair  return  upon  thq  capital  honestly  and  prudently 
invested ;  and  rates  which  are  either  too  low  or  too  high,  judged 
by  this  standard,  are  unjust  and  unreasonable  either  to  the  utility 
or  to  the  public. 

The  Gassaway  Development  Company  was  organized  in  1904, 
principally  as  a  real  estate  proposition — ^the  furnishing  or  sup- 
plying of  water  to  consumers  being  merely  incidental  to  its  organ- 
ization as  a  real  estate  company.  It  installed  its  water  plant 
about  the  year  1907.  The  town  of  Gassaway  now  has  a  popula- 
tion of  probably  eleven  hundred  inhabitants. 

The  evidence  shows  that  the  plant  of  said  company  was. in- 
stalled at  an  actual  cost  of  $34,417.77;  the  present  valuation 
placed  thereon  by  the  engineer  for  the  Commission  being  slightly 
in  excess  of  those  figures;  that  the  petitioner  actually  furnished 
water  to  its  consumers  for  the  years  1907,  1908,  1909,  1910, 
and  1911  at  a  loss  to  the  company,  and  that  its  net  profits  for  the 
years  1912,  1913,  and  1914  were  $370.81,  $578.33,  and  $555.01, 
respectively,  the  last  two  years  each  yielding  the  company  slight- 
ly more  than  1^  per  cent  net  income  on  the  valuation  of  its  said 
property.  The  gross  revenues  of  said  company  for  said  three 
years  last  above  designated  being  $2,256.19,  $2,448.40,  and 
$2,828.47,  respectively;  the  expenses  charged  by  said  company  to 
the  operation  of  its  water  plant  for  said  three  years  being  $1,885.- 
38,  $1,870,07,  and  $2,273.46,  respectively. 

The  evidence  further  discloses  that,  if  the  water  department 
had  been  obliged  to  pay  all  the  expenses  connected  with  the  opera- 
tion thereof  (a  portion  of  said  expenses  having  been  borne  by  tho 
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real  estate  department  of  said  company),  the  net  revenue  derived 
therefrom  would  have  been  lessened  if  not  entirely  exhausted. 
That  this  rate  of  income  on  the  investment  is  insuflScient  is  mani- 
festly apparent. 

It  appears  that  the  waste  of  water  on  the  part  of  the  consumers 
has  been  enormous,  and  that  the  larger  portion  of  this  waste  is 
due  to  defective  plumbing  in  buildings  owned  and  controlled  by 
the  applicant  or  petitioner.  But  it  does  not  appear  that  this 
enormous  waste  of  water  has  added  materially  to  the  cost  of 
supplying  the  customers  of  said  applicant 

The  evidence  further  shows  that  the  petitioner  has  been  rraiting 
or  letting  houses  owned  by  it  in  the  town  of  Qassaway  to  tenants 
and  furnishing  or  "throwing  in"  the  water  to  said  tenants,  with- 
out any  specific  or  additional  charge  therefor,  which  practice  is 
in  direct  violation  of  §§  6  and  7  of  chapter  9  of  the  Acts  of  the 
Legislature  of  1913,  and  chapter  8  of  the  Acts  of  the  Legislature, 
1915,  which  said  sections  of  said  statute  provide: 

"Sec.  6.  No  public  service  corporation,  subject  to  the  pro- 
visions of  this  act,  shall  directly  or  indirectly,  by  any  special  rate, 
rebate,  drawback  or  other  device  or  method,  charge,  demand,  col- 
lect or  receive  from  any  person,  firm  or  corporation,  a  greater  or 
less  compensation  for  any  service  rendered  or  to  be  rendered,  than 
it  charges,  demands,  collects  or  receives  from  any  other  person, 
firm  or  corporation  for  doing  a  like  and  contemporaneous  service 
under  the  same  or  substantially  similar  circumstances  or  con- 
ditions. 

"Sec.  7.  [That]  it  shall  be  unlawful  for  any  public  service 
corporation  subject  to  the  provisions  of  this  act  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any  par- 
ticular person,  company,  firm,  corporation  or  locality  or  any 
particular  character  of  trafiic  or  service  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  firm,  corporation,  com- 
pany or  locality,  or  any  particular  character  of  traffic  or  service, 
to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever." 

The  furnishing  of  water  by  said  petitioner  to  consumers  on 
the  terms  above  indicated  is  clearly  a  violation  of  the  plain  pro- 
visions of  the  statute  above  set  forth,  and  the  company  should 

not  be  permitted  to  discriminate  in  that  manner. 
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However,  it  does  not  appear  that,  if  the  consumers  had  heest 
required  to  pay  the  regular  rates  as  charged  by  the  company  for 
water  furnished  them  by  the  petitioner  in  the  manner  above  set 
forth,  the  revenue  derived  by  the  company  would  have  been  mate- 
rially increased. 

It  appears  that  the  capital  was  "honestly  and  prudently  invest- 
ed" by  the  applicant,  and  it  also  appears  that  the  water  depart- 
ment of  this  company  has  not  been,  and  is  not  now  being,  man- 
aged in  an  "economical  and  efficient  maimer,"  but  it  does  not 
appear  that  there  has  been  much  loss  occasioned  to  the  company 
by  reason  of  said  inefficient  management. 

While  the  evidence  does  not  show  definitely  what  the  increase 
in  revenue  to  the  company  will  be  by  the  installation  of  meters 
and  the  adoption  of  the  schedule  of  rates  as  requested  by  the  said 
applicant,  it  is  the  unanimous  opinion  of  the  Commission  that 
the  said  rates  are  not  unreasonable,  inequitable,  unjust,  exor- 
bitant, and  excessive,  and  that  they  will  not  yield  more  than  a  fair 
return  to  the  applicant  on  the  money  invested  in  its  said  plant, 
and  the  Commission  is  further  of  the  opinion  that  the  meter 
system  is  a  fair  and  indiscriminate  way  by  which  water  can  be 
served  by  a  utility  to  its  customers. 

All  of  the  rules  and  regulations  contained  in  the  petition, 
and  sought  to  be  made  a  part  of  the  application  and  contract  by 
and  with  the  consumer,  seem  to  be  fair  and  reasonable,  except  rule 
^^3,"  which  provides  that  "where  a  service  line  has  not  been  in- 
stalled, and  it  becomes  necessary  to  tap  the  street  mains  and  lay 
an  introductory  line,  the  same  will  be  done  by  the  company,  for 
which  the  following  charges  will  be  made : 

For  i  inch  line $5.00 

For  I  inch  line    6.00 

For  1  inch  line    7.00 

Larger  taps  than  1  inch  will  be  classed  as  specials,  and  the 
price  will  be  agreed  upon  when  making  application  for  same." 

The  Public  Service  Commission  of  West  Virginia  formerly 
held,  in  the  case  of  South  Buckhannon  v.  Buckhannon  Light  & 
Water  Co.,  that  the  consumer  should  not  be  charged  with  what 
was  called  "a  tapping  fee,"  that  *T)eing  the  charge  made  for  the 
tapping  of  the  main  in  the  street  and  for  the  lateral  or  service 
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line  leading  from  the  main  to  the  consumer's  property  line.''  The 
Commission  in  that  case  reasoned  as  follows:  ^^Is  this  lateral 
or  service  pipe  leading  from  the  main  to  the  property  line  not 
a  part  of  the  distribution  system  of  the  water  company  ?  The 
majority  of  cases  and  rulings  of  Commissions  appear  to  hold 
that  it  is  a  part  of  the  distribution  system.  That  it  is  as  im- 
portant a  part  of  the  system  as  the  mains  lying  in  the  streets, 
seems  to  be  held  as  the  rule.  •  .  .  It  is  certainly  necessary 
to  have  this  lateral  or  service  pipe,  or  otherwise  the  company 
cannot  perform  the  service  of  furnishing  water.  Laterals  or 
service  pipes  of  this  kind  are  as  necessary  as  the  mains." 

The  reasoning  of  the  Commission  in  the  Buckhannon  Case  ap- 
pears to  be  sound  and  is  amply  sustained  by  the  decisions  in  the 
many  cases  cited  in  support  thereof  in  said  opinion. 

It  appears  from  the  evidence  that  only  four  or  five  customers 
have  been  required  to  pay  the  "tapping  fee"  embraced  in  said 
rule  3,  and  that  it  has  been  the  uniform  custom  of  the  company 
heretofore  to  bear  that  expense.  The  adoption  of  said  rule  at 
this  time  would  likely  be  a  discrimination  against  subsequent 
consumers. 

The  Commission  is  therefore  of  the  opinion  that  the  said 
applicant  should  be  permitted  to  put  into  effect  a  measured  serv- 
ice of  water  by  meter,  and  to  adopt  and  put  into  effect  all  of  its 
rules  and  schedule  of  additional  rates,  except  said  rule  3,  which 
said  rule  should  not  be  adopted  for  the  reasons  hereinbefore  set 
forth. 

Northcott,  Chairman,  and  Dawson,  Commissioner,  concur. 

Note.-— A  formal  order  in  accordance  with  the  above  opinion  was 
entered. 
P.U.R.1916D. 
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STATE  EX  REL.  PUBLIC  SERVICE  COMMISSION 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY. 

[No.  2883.] 

(--  W.  Va.  — ,  85  S.  E.  714.) 

Constitutional  law '^  Delegation  of  legislative  power -^  Public  Service 
Commission, 

Section  6,  of  chapter  0,  Acts  of  the  Legislature  1913  (Code 
1913,  chap.  150  [§  640]),  is  not  an  invalid  attempt  to  delegate  to  the 
Public  Service  Commission  the  power  specifically  limited  by  §  9,  ar- 
ticle 11,  of  the  Constitution,  to  the  legislature  to  "from  time  to  time, 
pass  laws,  applicable  to  all  railroad  corporations  in  the  state,  estab- 
lishing reasonable  maximum  rates  of  charges  for  the  transportation  of 
passengers  and  freights,"  etc. 

Constitutional  law -^  Delegation  of  power  ^Public  Service  CommiS' 
sion^^  Construction  of  statute. 

Said  section  but  confers  upon  the  Public  Service  Commission 
powers  of  a  quasi  legislative  and  quasi  judicial  nature,  limited  to  in- 
trastate rates,  similar  to  those  conferred  by  Congress  upon  the  Inter- 
state Commerce  Commission,  limited  to  interstate  transportation,  and 
to  administer  and  carry  into  effect  the  general  laws  of  the  state,  regu- 
lating railroads  and  other  public  service  corporations,  enacted  in  pur- 
suance of  the  Constitution. 

Constitutional  law  —  Bight  to  delegate  powers  to  Public  Service  Com,- 
mission. 

While  it  is  now  established  law  by  state  and  Federal  decisions, 
that  the  making  of  reasonable  maximum  rates  for  general  application 
is  primarily  a  legislative  function,  it  is  equally  settled  that  legislative 
control  over  railways  and  other  public  service  corporations  may,  with- 
in constitutional  limitations,  be  delegated  to  Public  Service  Commis- 
sions, the  reason  for  such  regulative  laws  being  the  distinction  between 
prescribing  rates  generally,  without  complaint,  controversy,  or  investi- 
gation, and  directing  the  observance  of  a  particular  rate  or  schedule 
after  judicial  or  quasi  judicial  investigation  of  its  propriety. 

Bates  «  Maximum  rate  statute  —  Subsequent  creation  of  Public  Serv' 
ice  Com^tnission, 

Chapter  41,  Acts  of  the  Legislature  1907  (Code  1913,  chap.  54, 
§§  71fl,  71fII  (§§  3020,  3021),  limiting  railroads  to  the  rate  of  2  cente 
per  mile  for  carrying  intrastate  passengers  and  baggage,  remains  the 
paramount  law,  binding  upon  the  carrier,  until  in  the  first  instance, 
upon  application  by  the  carrier,  or  by  someone  injuriously  affected 
thereby,  or  upon  the  initiative  of  the  Public  Service  Commission,  such 
rate  has  been  investigated  by  the  Commission  and  judicially  determined 
to  be  unreasonable  or  confiscatory  as  to  a  particular  carrier,  and  there- 
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fore  invalid,  and  until  then  or  until  such  law  has  been  otherwise  amend- 
ed or  lawfully  nullified,  the  Public  Service  Commission  has  jurisdic- 
tion, as  prescribed  by  the  act  creating  it,  to  compel  observance  by  a 
carrier  of  such  law. 

Bates  ^  Powers  of  Commission -^  Construction  of  statute. 

Since  the  decision  of  this  court  in  Coal  &  Coke  R.  Co.  v.  Con- 
ley,  67  W.  Va.  129,  67  S.  E.  613,  the  act  of  1913,  creating  the  Public 
Service  Commission,  inaugurated  a  new  system  of  regulating  public 
service  corporations,  and  that  act  must  be  read  and  interpreted  along 
with  chapter  41,  Acts  of  1907  (Code  1913,  chap.  54,  §§  71fl,  71fII  [§§ 
3020,  3021]),  and  all  other  previous  regulatory  statutes,  not  repealed 
thereby,  as  in  pari  materia  therewith,  and  as  together  constituting  the 
law  of  the  state  regulating  and  controlling  all  public  service  corpora- 
tions. 

Rates  ^^  Powers  of  court  "-^  Brelim,inary  investigation  before  the  Com.- 
m>ission. 

Until  the  Public  Service  Commission,  pursuant  to  the  authority 
conferred  upon  it  by  said  act,  has  investigated  and  determined  that  a 
particular  rate  complained  of  is  unreasonable  and  invalid  as  to  a  par- 
ticular carrier,  the  courts  cannot  interfere  by  injunctive  process,  or 
otherwise,  to  stay  the  hand  of  the  Commission  in  the  performance  of  its 
proper  duties  and  functions. 

[June  1,  1915.] 
Headnotes  by  Coubt. 

Mandamus  on  relation  of  the  Public  Service  Commission  to 
enforce  order  of  April  26,  1915,  against  .the  Baltimore  &  Ohio 
Railroad  Company;  peremptory  writ  awarded. 

Appearances:  A.  A.  Lilly,  Attorney  General,  Frank  Lively, 
Assistant  Attorney  General,  and  S.  B.  Avis,  of  Charleston,  for 
petitioner;  Confey  &  Johnson  for  respondent. 

Miller^  J.,  delivered  the  opinion  of  the  court: 

By  mandamus  relator  seeks  to  enforce  obedience  by  defendant 
of  its  special  supplemental  order,  of  April  26,  1915,  requiring 
it  to  obey,  comply  with,  and  conform  to  the  provisions  of  chapter 
41,  Acts  of  the  Legislature  of  1907  (Code  1913,  chap.  54,  §§ 
7lfl,  71fII  [§§  3020,  3021]),  limiting  railroads  "in  their 
charges  for  the  transportation  of  any  person  with  ordinary  bag- 
gage, not  exceeding  100  pounds  in  weight,  to  the  sum  of  2  cents 
per  mile,  or  fractional  part  of  a  mile,"  etc.,  and  prohibiting  it 
from  putting  into  effect  its  proposed  increased  passenger  rates, 
fares,  and  charges,  and  its  proposed  regulations  and  practices, 
stated  and  contained  in  certain  tariffs  and  schedules,  filed  by  it 
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on  April  1,  1915,  and  from  making  or  putting  into  effect  any 
other  or  different  passenger  rates,  fares,  regulations,  and  prac- 
tices, from  those  prescribed  in  said  chapter,  and  now  in  practice, 
in  so  far  as  they  relate  to  the  transportation  of  persons  with  ordi- 
nary baggage,  between  points  and  stations  within  the  state  of 
West  Virginia,  until  the  1st  day  of  June,  1915,  unless  otherwise 
ordered  by  the  Commission. 

The  order  referred  to  was  supplementary  to  an  order  entered 
on  April  24,  1915,  which  was  supplementary  to  a  prior  order, 
entered  on  April  20,  1915.  By  the  first  of  said  orders  the  Com- 
mission took  note  of  filing  of  said  tariffs  and  schedules,  on  or  prior 
to  the  1st  day  of  April,  1915,  and  of  the  proposal  of  the  defendant 
to  put  them  into  effect  May  1st,  1915,  and  that  such  passenger 
rates,  fares,  and  charges  were  in  excess  of  those  allowed  by  the 
act  of  1907.  And  in  view  of  said  proposed  changes  it  was  con- 
sidered and  ordered  that  the  Commission  should  enter  upon  a 
hearing  or  investigation  concerning  the  propriety  and  lawfulness 
of  said  new  tariffs  and  schedules,  and  being  of  opinion  that  the 
defendant  should  obey  and  comply  with  the  provisions  of  said 
act  until  the  Commission  should  have  heard,  investigated,  and 
finally  determined  the  propriety  of  said  increases,  and  the  law- 
fulness of  the  proposed  passenger  rates,  fares,  charges,  and  regu- 
lations, it  was  ordered  that  defendant  be  forthwith  served  with  a 
copy  of  said  order,  and  that  it  be  required  to  appear  before  said 
Public  Service  Commission  on  April  24,  1915,  and  then  and 
there  present  for  consideration  any  reasons  it,  might  desire  to 
present  why  it  should  not  obey  said  statute,  and  why  it  should 
not  be  prohibited  from  putting  into  effect  such  proposed  increased 
passenger  rates,  fares,  etc.,  for  a  reasonable  time,  until  the  Com- 
mission should  have  heard,  investigated,  and  finally  determined 
the  propriety  thereof. 

On  the  day  so  appointed  the  defendant  entered  a  special  ap- 
pearance, solely  and  only  for  the  purpose  of  objecting  to  any 
further  proceeding  or  action  on  the  part  of  the  Commission  in 
respect  of  or  in  relation  to  the  matters  referred  to,  and  filed  a 
statement  in  writing  setting  out  the  grounds  of  its  objection  to 
the  jurisdiction  of  the  Commission  of  the  matters  and  things 
under  investigation  and  hearing.  On  consideration  whereof,  the 
Commission  was  of  opinion  and  so  ordered,  that  the  grounds  of 
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objection  were  not  sufiScient,  and  that  it  had  jurisdiction  of  the 
matters  therein  referred  to^  and  that  said  special  appearance  be 
rejected.  Thereupon,  on  request  of  the  counsel  for  defendant^ 
additional  time  was  given  until  April  26,  1915,  to  enable  it  to 
determine  what  further  appearance,  if  any,  it  should  make  in 
said  investigation  and  hearing,  and  on  the  day  to  which  said 
hearing  was  continued,  defendant  failing  to  enter  any  further 
appearance,  the  second  supplemental  order,  of  April  26,  1915, 
was  duly  entered. 

By  respondent's  special  appearance,  on  April  24,  1915,  juris- 
diction was  challenged  upon  the  following  grounds :  First :  That 
relator  was  without  lawful  power  or  authority,  (a)  to  make  any 
order  affecting  passenger  rates,  (b)  to  require  appearance  by 
respondent,  (c)  to  require  respondent  to  present  reasons  why  it 
should  not  obey  or  comply  with  the  provisions  of  chapter  41,  of 
the  Acts  of  1907,  or  (d)  to  make  any  order  prohibiting  respond- 
ent from  putting  into  effect  and  operating  under  the  proposed 
increased  passenger  rates,  fares,  and  charges,  referred  to  in  the 
order  of  April  20,  1915. 

Second:  That  on  April  23,  1915,  respondent  had  instituted 
its  suit  in  equity  in  the  circuit  court  of  Kanawha  county,  West 
Virginia,  against  the  attorney  general,  and  all  the  prosecuting 
attorneys  of  the  several  counties  of  said  state,  through  which  re- 
spondent's lines  of  railroad  run,  and  against  the  several  members 
of  the  Public  Service  Commission,  to  enjoin  them  and  each  of 
them  from  instituting  or  in  any  manner  prosecuting  respondent, 
or  any  of  its  agents,  officers,  or  employees,  for  alleged  violations 
of  said  act,  and  from  in  any  manner  whatsoever  interfering  with 
or  impeding  respondent  from  putting  into  force  and  operating 
thereunder  the  rates,  tariffs,  fares,  etc.,  aforesaid ;  and  attacking 
in  said  suit  said  chapter  41,  of  the  Acts  of  1907,  as  unconstitu- 
tional, null,  and  void,  and  exhibiting  with  said  special  plea  or 
appearance  a  copy  of  said  bill,  and  alleging  that  process  thereon 
of  said  court  had  been  served  on  relator  on  April  23d,  1915,  and 
that  notice  had  been  given  relator  that  application  for  said  in- 
junction would  be  made  to  said  court  on  May  8d,  1915.  Where- 
fore, it  was  alleged,  the  Public  Service  Commission  could  take 
no  action.    And  the  prayer  of  said  special  appearance  was  that 

respondent  be  not  required  to  further  appear  or  answer. 
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By  demurrer,  motion  to  quash,  and  return  to  the  alternative 
Mmty  respondent  has  presented  and  relies  on  the  same  grounds 
as  a  defense  to  the  writ. 

It  is  conceded  that  the  Public  Service  Commission,  purely  a 
creature  of  the  statute,  possesses  only  such  powers  and  authority 
in  the  premises  as  are  expressly  conferred,  or  are  necessarily 
implied,  in  order  to  properly  perform  its  functions  and  to  carry 
into  effect  the  plans  and  purposes  of  the  act  creating  it.  United 
Fuel  Gas  Co.  v.  Public  Service  Commission,  73  W.  Va,  571,  80 
S.  E.  931.  As  the  statute  was  construed  in  that  case,  the  func- 
tions of  the  Commission  as  an  administrative  board  are  quasi 
judicial  and  quasi  legislative. 

The  first  ground  of  attack,  in  orderly  sequence,  is  alleged 
want  of  constitutional  authority  in  the  legislature  to  delegate  to 
the  Public  Service  Commission  the  power  of  making  rates.  And 
it  is  contended  that  if  the  legislature  has  attempted  to  confer 
such  authority  and  jurisdiction  upon  the  Public  Service  Com- 
mission, the  act  to  that  extent  is  void  and  inoperative,  on  constitu- 
tional grounds. 

Section  9,  of  article  II,  of  the  Constitution,  relied  on,  provides : 
^^Railroads  heretofore  constructed,  or  that  may  hereafter  be  con- 
structed in  this  state,  are  hereby  declared  public  highways  and 
shall  be  free  to  all  persons  for  the  transportation  of  their  persons 
and  property  thereon,  under  such  regulations  as  shall  be  pre- 
scribed by  law ;  and  the  legislature  shaU,  from  time  to  time,  pass 
laws,  applicable  to  all  railroad  corporations  in  the  state,  establish- 
ing reasonable  maximum  rates  of  charges  for  the  transportation 
of  passengers  and  freights,  and  providing  for  the  correction  of 
abuses,  the  prevention  of  unjust  discriminations  between  through 
and  local  or  way  freight  and  passenger  tariffs,  and  for  the  pro- 
tection of  the  just  rights  of  the  public,  and  shall  enforce  such  laws 
by  adequate  penalties." 

This  section  is  the  same  as  originally  adopted  in  the  Constitu- 
tion of  1872.  By  Acts  of  the  Legislature  1872-73,  chapter  227, 
now  contained  in  chapter  54,  §  71al  Code  1913,  serial  sections 
2096,  etc.,  the  legislature,  in  the  exercise  of  this  constitutional 
power,  classified  all  railroads  and  undertook  to  establish  reason- 
able maximum  rates  and  charges  for  the  transportation  of  passen- 
gers and  freights,  and  to  limit  railroads  thereby.    The  law  as  thus 
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enacted  remained  undisturbed  until  the  passage  of  chapter  41, 
Acts  of  1907,  limiting  all  railroads  to  2  cents  per  mile,  or  frac- 
tional part  of  a  mile,  except  railroads  under  50  miles  in  length, 
and  imposing  penalties  for  violations  of  the  statute,  and  repealing 
all  acts  or  parts  of  acts  inconsistent  therewith.  Thus  the  maxi- 
mum rate  of  2  cents  per  mile,  instead  of  the  rates  fixed  by  Acts 
of  1872-73,  was  established. 

That  the  legislature  by  these  statutes  undertook  to  comply  with 
the  mandate  of  the  Constitution  is  manifest,  and  nowhere  has  it 
undertaken  to  delegate  to  any  board  or  Public  Service  Com- 
mission its  legislative  authority  under  the  Constitution  to  estab- 
lish reasonable  maximum  rates,  or  to  promulgate  and  establish 
tariffs  and  rates  for  passengers  or  freights,  to  have  general  appli- 
cation to  all  railroads.  Chapter  9,  of  the  Acts  of  the  Legislature 
of  1913  (Code  1913,  chap.  150,  §§  1-21  [§§  636-656]),  estab- 
lishing the  Public  Service  Commission,  and  prescribing  its 
powers  and  duties,  unless  in  the  particulars  pointed  out  by 
counsel  for  respondent,  neither  abrogates  nor  delegates  legislative 
authority  imposed  by  the  Constitution,  and  is  but  the  reasonable 
exercise  by  the  legislature  under  said  section  of  the  Constitution, 
of  its  authority  to  regulate  tariffs  and  rates  and  to  provide  "for 
the  correction  of  abuses,  the  prevention  of  unjust  discriminations 
between  through  and  local  or  way  freight  and  passenger  tariffs, 
and  for  the  protection  of  the  just  rights  of  the  public,"  etc. 

Section  5,  of  that  act,  relied  on  by  relator  as  warranting  the 
relief  sought,  is  as  follows : 

"The  Commission  is  hereby  given  the  power  to  investigate  all 
methods  and  practices  of  public  service  corporations,  and  to  re- 
quire them  to  conform  to  the  laws  of  the  state.  The  Commission 
may  compel  obedience  to  its  lawful  orders  by  proceedings  of 
mandamus  or  injunction  or  other  proper  proceedings  in  the  name 
of  the  state  in  any  circuit  court  having  jurisdiction  of  the  parties 
or  of  the  subject-matter,  or  the  supreme  court  of  appeals  direct, 
and  such  proceedings  shall  have  priority  over  all  pending  cases. 
The  Commission  may  change  any  intrastate  rate,  charge,  or  toll 
which  is  unjust  or  unreasonable,  and  may  prescribe  such  rate, 
charge,  or  toll  as  would  be  just  and  reasonable,  and  change  or 
prohibit  any  practice,  device,  or  method  of  service  in  order  to 
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localities^  or  classes  of  freight;  provided,  that  the  Commission 
shall  not  reduce  any  rate,  toll,  or  charge  within  ten  years  after 
the  completion  of  the  railroad  or  plant  to  be  used  in  the  public 
service  below  a  point  which  would  prevent  such  public  service 
corporation,  person,  persons,  or  firm  from  making  a  net  earning 
of  8  per  cent  per  annum  on  the  cost  of  the  construction  and  equip- 
ment of  said  railroad  or  plant.  But  in  no  case  shall  the  rate, 
toll,  or  charge  be  more  than  the  service  is  reasonably  worth,  con- 
sidering the  cost  thereof. 

"Every  order  entered  by  the  Commission  shall  continue  in 
force  until  the  expiration  of  the  time,  if  any,  named  by  the  Com- 
mission in  such  order,  or  until  revoked  or  modified  by  the  Com- 
mission, unless  the  same  be  suspended,  modified,  or  revoked  by 
order  or  decree  of  a  court  of  competent  jurisdiction." 

We  fail  to  find*  in  this  section  any  delegation  of  legislative 
power,  specifically  imposed  by  the  Constitution  on  the  legislature. 
Powers  conferred  by  this  act  upon  our  Public  Service  Commis- 
sion are  similar  in  character  to  those  conferred  by  Congress  from 
time  to  time  upon  the  Interstate  Commerce  Commission,  and  by 
many  of  the  states  upon  commissions  of  like  character,  for  the 
control  and  regulation  of  public  service  corporations. 

In  the  early  history  of  the  Interstate  Commerce  Commission, 
though  not  specifically  conferred,  jurisdiction  was  assumed  not 
only  to  investigate  and  determine  and  report  whether  a  specific 
rate  was  unreasonable,  but  to  order  and  put  in  force  such  rate  as 
the  Commission  found  to  be  reasonable.  The  question  as  to  such 
authority  seems  to  have  been  left  in  some  uncertainty  until  the 
noted  jcase  of  Interstate  Commerce  Commission  v.  Cincinnati, 
N.  O.  &  T.  P.  K.  Co.  167  U.  S.  479,  42  L.  ed.  243,  17  Sup.  Ct. 
Kep.  896,  opinion  by  Mr.  Justice  Brewer.  After  having  review- 
ed the  previous  cases  this  learned  judge  sums  up  as  follows: 
"Our  conclusion,  then,  is  that  Congress  has  not  conferred  upon 
the  Commission  the  legislative  power  of  prescribing  rates,  either 
maximum  or  minimum  or  absolute.  As  it  did  not  give  the  ex- 
press power  to  the  Commission,  it  did  not  intend  to  secure  the 
same  result  indirectly  by  empowering  that  tribunal  to  determine 
what  in  reference  to  the  past  was  reasonable  and  just,  whether 
as  maximum,  minimum,  or  absolute,  and  then  enable  it  to  obtain 
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from  the  courts  a  peremptory  order  that  in  the  future  the  rail- 
road companies  should  follow  the  rates  thus  determined  to  have 
been  in  the  past  reasonable  and  just." 

As  is  apparent,  the  basis  of  this  decision  was  that  the  powers 
denied  the  Commission  were  not  specifically  conferred  by  the 
act  of  Congress  (act  February  4,  1887,  chap.  104,  24  Stat,  at  L. 
379,  Comp.  Stat.  1913,  §  8563).  Subsequently  by  the  amend- 
ment of  1906,  known  as  the  Hepburn  act  (act  June  29,  1906, 
chap.  3591,  34  Stat  at  L.  584,  Comp.  Stat.  1913,  §  8563),  the 
Commission  was  given  further  power,  after  finding  an  existing 
rate  unreasonable,  to  fix  a  reasonable  rate  for  the  future,  and  to 
enforce  observance  thereof;  and  later  by  the  amendment  of  1910, 
known  as  the  Mann  act  (act  June  25,  1910,  chap.  395,  36  Stat, 
at  L.  825,  Comp.  Stat.  1913,  §  8812),  the  power  of  the  Commis- 
sion was  enlarged  so  as  to  include  the  suspension  before  going 
into  ejffect  of  any  increase  in  rates  announced  by  a  carrier,  fot 
certain  limited  periods,  pending  its  investigation  of  the  reason- 
ableness of  such  rates. 

By  the  act  creating  the  Public  Service  Commission  of  this 
state,  as  originally'  passed,  substantially  all  the  powers  conferred 
by  Congress  upon  the  Interstate  Commerce  Commission,  respect- 
ing interstate  carriers,  except  the  power  to  suspend  the  operation 
of  rates,  or  changes  in  rates,  were  conferred  upon  the  relator,  in 
respect  to  intrastate  railways.  And  by  a  recent  amendment  of 
§  9,  of  said  act,  by  chapter  8,  of  the  Acts  of  1915,  not  in  force 
at  the  time  these  proceedings  were  begun,  the  Commission  was 
empowered,  by  simple  protest,  or  by  an  order,  to  suspend  pending 
a  hearing  or  final  decision  of  the  matter,  any  proposed  modifica- 
tion, change,  or  annulment  of  any  pre-existing  rate. 

While  it  is  conceded,  as  a  general  proposition,  that  the  making 
of  railroad  rates  or  reasonable  maximum  rates,  for  general  ap- 
plication, primarily,  at  least,  is  a  legislative  function,  neverthe- 
less it  seems  to  be  now  established  law,  by  state  and  Federal 
decisions,  that  legislative  control  over  railways  and  other  public 
service  corporations  may,  within  constitutional  limitations,  be 
delegated  to  Public  Service  Commissions.  2  Willoughby,  Const. 
i  778,  and  cases  cited  in  notes ;  4  K.  C.  L.,  pages  620,  etc.,  para- 
graphs 93  to  96,  inclusive;  Beale  &  W.  Railroad  Eate  Regula- 
tion, §§  1032  to  1035,  inclusive. 
P.UJL1915D. 
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The  reason  behind  all  such  regularity  laws  and  boards  or  com- 
missions is  the  clear  distinction  to  be  observed  between  the  pre- 
scribing of  rates  generally  without  any  complaint,  controversy,  or 
investigation,  and  directing  the  observance  of  a  certain  particular 
rate  or  schedule,  after  judicial  or  quasi  judicial  investigation  of 
its  propriety.  1  Drinker,  interstate  commerce  act,  pp.  394,  395, 
and  cases  cited;  Beale  &  W.  Railroad  Rate  Regulation,  supra, 
§  1034.  In  Interstate  Commerce  Commission  v.  Chicago  R.  I.  & 
P.  R.  218  U.  S.  88,  54  L.  ed.  946,  30  Sup.  Ct.  Rep.  651,  the 
power  of  the  Interstate  Commerce  Commission,  to  investigate  and 
pronounce  unreasonable  and  discriminatory  existing  or  proposed 
new  rates,  and  to  prescribe  other  rates  in  place  thereof,  was  dis- 
tinctly decided.  See  also  Perry  v.  Florida  C.  &  P.  R  Co.  3 
Inters.  Com.  Rep.  740,  where,  prior  to  the  amendments  of  the 
Federal  act,  power  in  the  Commission  was  asserted  not  only  to 
find  that  an  existing  rate  was  unreasonable,  and  forbid  its  continu- 
ance, but  ..Iso  to  ascertain,  order,  and  enforce  a  rate  that  was 
reasonable,  and  where  the  reasons  for  the  right  to  exercise  suck 
authority  in  special  instances  are  dilated  upon  by  Veazey,  Com- 
missioner. 

We  are  of  opinion,  therefore,  that  there  is  no  merit  in  the  con-^ 
tention  that  the  Public  Service  Cimmission  is  without  constitu- 
tional or  legislative  authority  to  exercise  the  powers  specifically 
conferred  upon  it  by  the  act  of  the  legislature  creating  it.  In 
exercising  those  powers  and  functions  it  is  not  exercising  powers 
specifically  confined  to  the  legislature,  but  those  quasi  legislative 
rjid  quasi  judicial,  and  administrative  in  character,  and  such 
powers  as  we  held  in  United  Fuel  Gas  Co.  v.  Public  Service  Com- 
mission, supra,  the  legislature  has  constitutional  authority  to 
delegate. 

The  second  ground  urged  in  resistance  of  the  writ  is  that  the 
present  statute,  chapter  41,  Acts  1907,  in  pursuance  of  the  consti- 
tutional mandate,  is  the  paramount  law  of  the  state,  is  still  in 
force,  and  that  the  relator  has  no  power  to  change  or  modify  that 
law,  or  make  any  new  or  different  rate  for  carriers  of  passengers. 
And  while  affirming  and  urging  with  persistency  this  proposition, 
in  opposition  to  the  authority  and  jurisdiction  asserted  by  the 
Public  Service  Commission,  counsel  for  respondent  affirm  with 
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company  the  statute  is  invalid  and  without  binding  force  or 
authority,  even  prima  facie,  upon  it,  because,  as  it  has  attempted 
to  determine  for  itself,  the  maximum  rate  fixed  by  the  statute  is 
unreasonable  and  confiscatory,  and  that  regardless  of  this  para- 
mount law,  it  may  with  impunity  and  without  application  to  or 
authority  granted  by  the  Public  Service  Commission,  or  by  any 
judicial  process,  promulgate  and  put  into  effect  new  tariffs  and 
rates,  and  that  the  Commission  is  without  power  or  jurisdiction 
over  it  in  the  premises,  to  investigate  or  decide  whether  the  max- 
imum rate  prescribed  by  the  statute  is  reasonable  or  confiscatory, 
or  to  make  any  order  in  the  premises. 

But  for  the  jurisdiction  conferred  upon  the  Public  Service 
Commission  by  the  act  of  1913,  and  upon  principles  enunciated 
in  Coal  &  Coke  R.  Co.  v.  Conley,  67  W.  Va.  129,  67  S.  E.  613,  on 
showing  to  the  satisfaction  of  the  court  that  the  maximum  rate 
prescribed  by  the  statute,  as  to  it,  is  confiscatory,  equity  would 
have  jurisdiction,  on  that  ground,  to  enjoin,  for  the  time  being, 
enforcement  of  the  statutory  rate.  But  that  decision  is  no  author- 
ity for  the  proposition  now  advanced  in  this  case,  that  before 
judicial  inquiry  injunction  will  lie  against  the  public  ofiicers 
from  enforcing  the  statute.  True,  a  preliminary  injunction  was 
granted  by  the  circuit  court  in  that  case,  but  the  propriety  of  that 
injunction  was  not  presented  here,  and  the  practice  finds  no  justi- 
fication in  the  decision  of  this  court  in  that  case. 

Since  the  decision  of  the  Coal  &  Coke  Railway  Case,  however, 
we  have  the  Public  Service  Commission,  with  the  powers,  juris- 
diction, and  authority  conferred  by  statute  upon  it.  It  is  not 
contended,  but  quite  the  contrary,  that  the  act  creating  this  Com- 
mission repealed  chapter  41,  Acts  of  1907.  It  is  conceded  on 
both  sides  of  this  controversy,  that  that  act  is  still  in  force,  and 
being  in  force  it  must  be  construed  as  a  part  of  the  new  system 
inaugurated  by  the  act  creating  the  Public  Service  Commission 
for  the  regulation  and  control  of  public  service  corporations,  in- 
cluding railway  companies,  and  that  the  new  act  must  be  read  in 
pari  materia  with  all  previous  legislation  relating  to  the  subject 
of  rates  and  regulative  control.  ilcChord  v.  Louisville  &  N.  R. 
Co.  183  U.  S.  483,  46  L.  ed.  289,  22  Sup.  Ct  Rep.  165 ;  Coal  & 
Coke  R.  Co.  V,  Conley,  supra,  point  38  of  the  syllabus. 

While  we  do  not  find  the  act  relating  to  the  Public  Service 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


568  WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 

Commission,  in  force  at  the  time  these  proceedings  were  inaug- 
urated, specific  authority  to  suspend  existing  or  new  rates,  we  do 
find  in  §  5  above  quoted,  power  to  investigate  all  methods  and 
practices  of  public  service  corporations,  and  to  require  them  to 
conform  to  the  laws  of  the  state.  It  was  pursuant  to  this  authori- 
ty that  relator  entered  upon  the  investigation  recited  in  the  origi- 
nal and  special  supplemental  orders,  and  summoned  respondent 
before  it,  and  the  command  of  the  alternative  writ,  sought  to  be 
made  peremptory,  as  we  have  seen,  commanded  respondent  to 
obey  and  comply  with  and  conform  to  the  provisions  of  said  chap- 
ter 41,  of  the  Acts  of  1907,  and  to  prohibit  it  from  putting  into 
effect  the  proposed  increased  passenger  rates,  and  from  making  or 
putting  into  effect  any  other  or  different  passenger  rates  than 
.those  prescribed  in  said  acts  until  the  1st  day  of  June,  1916, 
unless  otherwise  ordered  by  the  Commission. 

If  it  be  true,  as  contended,  that  the  statutory  rate  for  passenger 
and  baggage,  as  to  respondent,  operates  to  deprive  it  of  a  reason- 
able and  lawful  return  for  the  services  rendered,  and  therefore 
confiscatory,  the  proper  construction  of  the  act  creating  the  Pub- 
lic Service  Commission,  in  our  opinion,  requires  that  resort  be 
first  had  to  that  Commission  as  the  primary  forum  in  which  to 
have  investigated  and  determined  those  questions.  That  Commis- 
sion being  given  the  power  and  authority  to  investigate  and  to 
change  any  intrastate  charge  or  toll  which  is  unjust  or  unreason- 
able, and  to  prescribe  a  rate  that  will  be  just  and  reasonable,  must 
be  construed  to  include  the  power  to  change  the  rate  prescribed 
by  the  statute,  if  such  maximum  rate  is  in  fact  confiscatory  and 
void  on  constitutional  or  other  grounds.  In  our  opinion  this 
power  must  necessarily  have  been  included  in  the  plan  and 
scheme  of  the  legislature  in  creating  the  Commission ;  otherwise 
corporations  so  affected  would  be  put  beyond  the  control  of  the 
Public  Service  Commission,  while  other  corporations  as  to  whom 
the  rate  prescribed  by  statute  is  not  confiscatory  would  remain 
subject  to  its  control.  In  our  opinion  the  statute  binds  and  con- 
trols respondent  until  it  has  been  lawfully  determined  by  the 
Public  Service  Commission,  or  afterward  by  a  court  of  competent 
jurisdiction,  that  the  prescribed  rate  is  confiscatory.  And  while 
the  Commission  may  not  have  been  empowered  at  the  time  these 
proceedings  were  begun  to  suspend  a  rate  lawfully  promulgated, 
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it  has  the  specific  power  given  by  the  provision  of  the  statute 
quoted,  to  require  respondent  to  conform  to  the  law  of  the  state, 
and  this  includes  jurisdiction  and  power  to  require  it  to  adhere 
to  the  rate  prescribed  by  the  statute,  until  by  lawful  orderly  pro- 
ceedings under  the  statute,  by  application  to  the  Public  Service 
Commission,  that  rate  has  been  lavrf uUy  suspended  or  changed ; 
for  until  then  that  law  must  be  regarded  the  law  of  the  state,  en- 
forceable against  the  railway  company. 

As  thus  coniStrued  the  statute  imposes  no  hardship  upon  or  bar- 
rier to  the  speedy  determination  of  respondent's  rights  in  the 
premises.  The  remedy  given  by  this  statute  is  more  summary 
and  is  calculated  to  lead  to  better  and  quicker  results  because  of 
the  peculiar  powers  and  functions  of  the  Commission,  than  resort' 
to  a  court  of  equity  in  the  first  instance,  whose  powers  are  limited 
to  the  determination  whether  a  specific  rate  is  unreasonable,  and 
it  is  without  power  or  jurisdiction  to  determine  what  rate  would 
be  reasonable,  and  to  enforce  the  same. 

According  to  the  original  writ  the  Public  Service  Commission 
had  already  entered  upon  the  investigation  of  respondent's  pro- 
posed new  schedules  and  rates.  Since  the  establishment  of  the 
Interstate  Commerce  Commission  the  Federal  courts  have  de- 
clined to  take  jurisdiction  to  test  the  validity  of  interstate  rates 
pending  proceedings  for  the  same  purpose  before  the  Interstate 
Commerce  Commission,  that  forum  being  the  primary  jurisdic- 
tion to  which  resort  should  be  made  for  relief  against  unreason- 
able and  confiscatory  rates.  Baltimore  &  0.  R.  Co.  v.  United 
States,  215  TJ.  S.  481,  54  L.  ed.  292,  30  Sup.  Ct  Hep.  164;  Texas 
&  P.  E.  Co.  V.  Abilene  Cotton  Oil  Co.  204  TJ.  S.  426,  51  L.  ed. 
553,  27  Sup.  Ct.  Eep.  350,  9  Ann.  Cas.  1075 ;  McChord  v.  Louis- 
ville &  N.  R.  Co.  supra;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  TJ.  S.  184,  40  L.  ed.  935, 
5  Inters.  Com.  Rep.  391,  16  Sup.  Ct  Rep.  700 ;  Meeker  v.  Le- 
high Valley  R.  Co.  (C.  0.  )  162  Fed.  354;  Atlantic  Coast  Line 
R.  Co.  V.  Macon  Grocery  Co.  92  C.  C.  A.  114,  166  Fed.  206; 
Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  Co.  215  TJ.  S.  501, 
54  L.  ed.  300,  30  Sup.  Ct.  Rep.  184;  Robinson  v.  Baltimore  & 
O.  R.  Co.  64  W.  Va.  406,  63  S.  E.  323 ;  Thacker  Coal  &  Coke  Co. 
V.  Norfolk  &  W,  R.  Co.  67  W.  Va.  448,  28  L.R.A.  (N.S.)  108, 
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68  S.  E.  107.  In  our  opinion  the  rules  and  principles  of  these 
decisions  should  be  applied. 

Not  only  is  the  right  given  to  respondent  to  apply  for  relief  in 
the  first  instance  to  the  Public  Service  Commission,  a  forum  hav- 
ing quasi  legislative  and  quasi  judicial  powers,  but  if  aggrieved 
by  the  entry  of  any  final  order  of  the  Commission  affecting  it,  it 
may  apply  to  this  court  for  suspension  of  such  final  order,  and  for 
a  full  hearing  upon  the  merits  of  its  case  as  prescribed  by  §  16 
of  the  Public  Service  Commission  act,  and  as  interpreted  and 
construed  by  this  court  in  United  Fuel  Gas  Co.  v.  Public  Service 
Commission,  73  W.  Va.  671,  80  S.  E.  931,  or  as  there  indicated, 
by  original  application  to  any  other  court  having  jurisdiction,  to 
have  determined  the  reasonableness  of  the  rates  as  fixed  and 
ordered  to  be  put  into  effect  by  the  Public  Service  Commission. 

Some  of  the  propositions  advanced  by  counsel  for  the  relator, 
supported  by  many  Federal  supreme  court  decisions,  in  support 
of  the  primary  jurisdiction  of  the  Public  Service  Commission, 
are:  (1)  That  rate  making  is  primarily  a  legislative  function; 
(2)  that  there  is  no  distinction  between  the  exercise  of  this  func- 
tion directly  by  the  legislature  or  mediately  through  a  Commis- 
sion; (3)  that  injimction  does  not  lie  against  the  exercise  of 
legislative  function,  and  (4)  that  injunction  does  not  lie  against 
the  making  of  a  rate,  or  against  a  Commission  before  the  rate  is 
made.  We  think  it  will  be  unnecessary  to  enter  upon  any  other 
or  further  discussion  of  these  propositions,  and  as  the  cases  cited 
in  support  of  them  are  so  numerous,  even  a  citation  of  them  here 
would  overburden  this  opinion. 

What  has  now  been  said  we  deem  sufficiently  comprehensive  of 
all  propositions  relied  upon  by  respondent  in  resistance  of  the 
writ,  and  in  affirmance  of  those  propositions  relied  upon  by  the 
relator,  and  we  are  of  the  opinion  that  the  peremptory  writ  prayed 
for  should  be  awarded,  and  it  will  be  so  ordered. 

P.U.R.1915D. 
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UNITED  STATES  SUPREME  COURT. 

80UTHWESTEBN  TELEGRAPH  &  TELEPHONE  COMPANY, 

PlflE.  in  Err., 

V, 

ADELIA  P.  DANAHER. 
[No.  43.] 

(238  U.  S.  482,  59  L.  ed.  — ,  35  Sup.  Gt.  Rep.  886.) 

CmMlitutional  law -^  Due  process  of  law -^  Excessive  penalties. 

The  imposition  upon  a  telephone  company  under  the  supposed 
authority  of  Kirby's  (Ark.)  Dig.  f  7948,  of  penalties  aggregating  $6,300, 
because  of  its  impartial  enforcement  against  one  of  its  patrons  of  a 
regulation  that  it  will  not  furnish  telephone  service  to  any  patron  in 
arrears  for  past  service,  and  will  not  accord  to  a  patron  so  in  arrears 
the  discoimt  usually  allowed  for  paying  in  advance  of  a  designated 
time,  takes  the  company's  property  without  due  process  of  law,  contrary 
to  U.  S.  Gonst.,  14th  Amend.,  where  such  regulation  was  not  expressly 
prohibited  by  the  statute,  and  there  was  no  judicial  decision  in  the 
state  holding  or  indicating  that  it  was  unreasonable,  and  it  had  been 
adopted  in  good  faith,  and  had  been  uniformly  and  impartially  en- 
forced for  many  years. 

[Submitted  March  17,  1914.    Decided  June  21,  1915.] 

In  error  to  the  Supreme  Court  of  the  State  of  Arkansas  to  re- 
view a  judgment  which,  on  a  second  appeal,  affirmed  a  judgment 
of  the  Pulaski  Circuit  Court,  in  that  state,  enforcing  a  statutory 
penalty  against  a  telephone  company  for  alleged  discrimination 
against  a  patron ;  reversed. 

See  same  case  below  on  first  appeal,  94  Ark.  533,  30  L.R.A. 
(N.S.)  1027,  127  S.  W.  963;  on  second  appeal,  102  Ark.  547, 
144  S.  W.  925. 

The  facts  are  stated  in  the  opinioiL 

Appearances:  Mr.  Charles  T.  Coleman  for  plaintiff  in  error: 
Mrs.  Adelia  P.  Danaher,  in  propria  persoyva,  and  Mr.  Mike  Dan- 
aher  for  defendant  in  error. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the  court : 
This  was  an  action  against  a  telephone  company  by  one  of  its 
patrons  to  recover  penalties  at  the  rate  of  $100  per  day  for  sixty- 
three  days  for  alleged  discrimination  against  the  plaintiff,  the 
P.UJ1.1915D. 
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right  of  recovery  being  grounded  upon  a  statute  of  Arkansas, 
Kirby's  Digest,  §  7948,  reading  as  follows: 

"Every  telephone  company  doing  business  in  this  state  and  en- 
gaged in  a  general  telephone  business  shall  supply  all  applicants 
for  telephone  connections  and  facilities  without  discrimination  or 
partiality;  provided,  such  applicants  comply  or  offer  to  comply 
with  the  reasonable  regulations  of  the  company,  and  no  such  com* 
pany  shall  impose  any  condition  or  restriction  upon  any  such 
applicant  that  are  not  imposed  impartially  upon  all  persons  or 
companies  in  like  situations ;  nor  shall  such  company  discriminate- 
against  any  individual  or  company  engaged  in  lawful  business, 
by  requiring  as  condition  for  furnishing  such  facilities  that  th^y- 
shall  not  be  used  in  the  business  of  the  applicant,  or  otherwise,. 
under  penalty  of  $100  for  each  day  such  company  continues  such 
discrimination  and  refuses  such  facilities  after  compliance  or 
offer  to  comply  with  the  reasonable  regulations  and  time  to  fur- 
nish the  same  has  elapsed,  to  be  recovered  by  the  applicant  whose- 
application  is  so  neglected  or  refused." 

For  several  years  the  company  had  been  conducting  a  genera! 
telephone  exchange  at  Little  Rock,  Arkansas,  with  over  6,000^ 
patrons,  among  them  being  the  plaintiff.  One  of  its  established 
regulations  was  to  the  effect  that  it  would  not  furnish  telephone 
service  to  any  patron  in  arrears  for  past  service,  and  would  not 
accord  to  a  patron  so  in  arrears  the  discount  usually  allowed  for 
paying  in  advance  of  a  designated  time. 

The  customary  monthly  rate  was  $2  during  the  first  part  of  the- 
period  in  question,  and  thereafter  $2.75,  with  a  deduction  of  60 
cents  if  payment  was  made  before  the  15th  of  the  month. 

The  discrimination  charged  by  the  plaintiff  consisted  (a)  m 
arbitrarily  refusing  for  forty  days  to  permit  her  to  use  the  tele- 
phone in  her  residence  when  she  had  made  prompt  payment  there- 
for at  the  customary  monthly  rate,  and  had  fully  complied  with 
all  existing  rules,  notwithstanding  other  patrons  similarly  sit- 
uated were  permitted  to  use  the  telephones  in  their  residences  dur- 
ing that  period;  and  (b)  in  requiring  her  to  pay  at  the  rate  of 
$2.75  per  month  for  the  period  covering  the  next  twenty-three 
days  when  other  patrons  similarly  situated  were  required  to  pay 
only  $2.25  per  month  for  the  same  period.  In  its  answer  tho 
company  denied  the  plaintiff's  allegations  of  payment  and  dis* 

P.U.R.1915D. 
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crimination^  as  also  her  compliance  with  existing  rules,  and  relied 
upon  the  regulation  before  mentioned  as  justifying  the  company's 
action  in  denying  her  the  use  of  the  telephone  during  the  forty 
days,  and  in  requiring  her  to  pay  the  full  rate  of  $2.75  for  the 
month  covering  the  next  twenty-three  days.  In  that  connection 
it  was  alleged  in  the  answer  that  the  regulation  was  adopted  in 
good  faith  several  years  before,  and  had  been  uniformly  and  im- 
partially enforced ;  that  at  the  times  when  the  plaintiff's  telephone 
was  disconnected,  and  when  she  was  refused  the  dijscount  of  60 
cent9,  she  was  indebted  to  the  company  in  the  sum  of  $4  for  the 
service  for  two  months  preceding;  that  the  company's  acts  were 
in  entire  accord  with  regulation  and  vrith  timely  notices  thereto- 
fore given  to  the  plaintiff,  and  that  the  statute,  if  held  to  author- 
ize or  require  the  infliction  of  the  designated  penalties  by  reason 
of  what  was  done  in  impartially  enforcing  the  regulation,  would 
be  purely  arbitrary  and  would  result  in  depriving  the  company 
of  its  property  without  due  process  of  law,  contrary  to  the  14th 
Amendment  to  the  Constitution  of  the  United  States. 

At  the  trial  the  plaintiff  produced  evidence  tending  to  estab- 
lish the  charges  in  her  complaint,  and  when  the  company  was  in- 
troducing its  evidence  it  offered  to  prove  that  when  the  plaintiff's 
telephone  was  disconnected  and  when  she  was  refused  the  discount 
of  50  cents  she  had  failed  and  refused  to  pay  her  telephone  rental 
for  two  months  preceding,  although  she  frequently  had  been  re- 
quested to  pay  it,  and  knew  the  telephone  would  be  disconnected 
if  payment  was  not  made ;  that  the  regulation  before  named  had 
been  in  force  for  several  years  and  had  been  applied  universally 
against  all  delinquent  patrons  without  partiality  or  discrimina- 
tion, and  that  the  plaintiff  was  denied  the  use  of  the  telephone  and 
xef  nsed  the  discount  only  because  she  was  delinquent  at  the  time. 
This  evidence  was  rejected,  and  in  its  charge  to  the  jury  the  court, 
at  the  plaintiff's  request,  said :     "Under  the  law,  the  defendant 
should  not  refuse  to  serve  the  plaintiff  because  she  had  not  paid 
a  debt  contracted  for  services  rendered  in  the  past,  and  if  you 
find  that  the  defendant  did  refuse  to  render  her  services  for  that 
reason,  your  verdict  should  be  for  the  plaintiff."    The  defendant 
asked  the  court  to  say  to  the  jury :    "If  you  find  from  the  evidence 
that  the  defendant  enforced  against  plaintiff  the  same  rule  or 
regulation  that  it  enforced  against  all  others  in  like  situation 
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with  the  plaintiff,  your  verdict  will  be  for  the  defendant,**  and 
this  request  was  refused.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  for  the  penalties  claimed,  amounting 
to  $6,300,  and  the  judgment  was  affirmed  by  the  supreme  court 
of  the  state.  102  Ark.  547,  144  S.  W.  925.  At  a  former  trial 
the  defendant  had  prevailed,  but  that  judgment  was  reversed  and 
a  new  trial  directed,  the  supreme  court  saying  on  that  occasion 
(94  Ark.  533,  537 ;  30  L.R.A.  (N.S.)  1027, 127  S.  W.  963)  :  "A 
telephone  company,  being  a  public  servant,  cannot  refuse  to  serve 
any  one  of  the  public  in  that  capacity  in  which  it  has  undertaken 
to  serve  the  public  when  such  one  offers  to  pay  its  rates  and  com- 
ply with  its  reasonable  rules  and  r^ulations.  It  cannot  refuse  to 
serve  him  until  he  pays  a  debt  contracted  for  services  rendered  in 
the  past  For  the  present  services  it  has  a  right  to  demand  no 
more  than  the  rate  or  charge  fixed  for  such  services.  It  tran- 
scended its  duty  to  the  public  when  it  demanded  more."  Of 
course  what  was  then  said  led  to  the  rulings  just  stated  upon  the 
second  trial.  In  affirming  the  second  judgment  the  supreme  court 
adhered  to  its  prior  decision,  pronounced  the  regulation  unreason- 
able, and  held  that  its  enforcement  against  the  plaintiff  was  a 
discrimination  against  her  within  the  meaning  of  the  statute,  and 
subjected  the  company  to  the  penalties  therein  prescribed. 

It  was  not  doubted  by  the  state  court,  but,  on  the  contrary,  was 
fully  recognized,  that  the  telephone  company  was  entitled  to  adopt 
reasonable  regulations  respecting  the  conduct  of  its  business  and 
the  terms  upon  ^^hich  it  would  serve  its  patrons,  and  could  en- 
force such  regulations  against  any  patron  refusing  or  failing  to 
comply  therewith  by  suspending  or  discontinuing  the  service  to 
him  during  the  continuance  of  his  refusal  or  failure  without  being 
chargeable  with  discrimination  or  incurring  any  liability  under 
the  statute.  Thus  the  questions  for  decision  arising  out  of  the 
rulings  at  the  trial  were  whether  the  regulation  dealing  with 
patrons  in  arrears  with  their  rental  was  reasonable,  and  whether 
its  impartial  enforcement  in  the  circumstances  of  this  case  could 
be  made  the  occasion,  consistently  with  the  due  process  of  law 
clause  in  the  14th  Amendment,  for  inflicting  upon  the  company 
penalties  aggregating  $6,300.  As  before  indicated,  the  first  ques- 
tion was  answered  in  the  negative  and  the  second  in  the  affirma- 
tive. 
F.U.R.1915D. 
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Of  course,  it  is  not  open  to  us  to  revise  the  construction  placed 
upon  the  statute  by  the  state  court,  but  it  is  open  to  us  to  deter- 
mine whether  the  application  made  of  the  statute  in  this  instance 
was  so  arbitrary  as  to  contravene  the  fundamental  principles  of 
justice  which  the  constitutional  guaranty  of  due  process  of  law  is 
intended  to  preserve.  What,  then,  are  the  circumstances  in  the 
light  of  which  this  question  must  be  determined  ? 

Regulations  like  that  which  the  telephone  company  applied  to 
the  plaintiif  were  not  declared  unreasonable  by  the  statute.  It 
left  that  matter  entirely  open  and  to  be  determined  according  to 
general  principles  of  law.  The  state  court  did  not  hold  otherwise. 
The  regulation,  according  to  the  rejected  proof,  was  adopted  in 
good  faith,  had  been  uniformly  and  impartially  enforced  for 
many  years,  and  was  impartially  applied  in  this  instance.  There 
had  been  no  decision  in  the  state  holding  or  indicating  that  it  was 
unreasonable.  Like  regulations  often  had  been  pronounced  rea- 
sonable and  valid  in  other  jurisdictions  *  and  while  some  differ- 
ences of  opinion  upon  the  subject  were  disclosed  in  reported  de- 
cisions, the  weight  of  authority  was  on  that  side.  It  also  was 
strongly  supported  in  reason,  for  not  only  are  telephone  rates 
fixed  and  regulated  in  the  expectation  that  they  will  be  paid,  but 
the  company's  ability  properly  to  serve  the  public  largely  depends 
upon  their  prompt  payment.  They  ixsually  are  only  a  few  dollars 
per  month,  and  the  expense  incident  to  collecting  them  by  legal 
process  would  be  almost  prohibitive.  It  uniformly  is  held  that  a 
regulation  requiring  payment  in  advance  or  a  fair  deposit  to 
secure  payment  is  reasonable,  and  this  is  recognized  in  the  brief 
for  the  plaintiff  where  it  is  said  that  to  protect  themselves  against 

1  See  People  ex  rel.  Kennedy  y.  Manhattan  Gaslight  Co.  45  Barb.  136 ; 
Tacoma  Hotel  Co.  v,  Tacoma  Light  &  Water  Co.  3  Wash.  316,  14  L.R.A. 
669,  28  Am.  St.  Rep.  35,  28  Pac.  516;  Wood  v.  Auburn,  87  Me.  287,  29  L.RJl. 
376,  32  Atl.  906;  Rushville  Co-op.  Teleph.  Co.  v.  Irvin,  27  Ind.  App.  62,  59 
N.  E.  327;  Irvin  v.  Rushville  Co-op.  Teleph.  Co.  161  Ind.  524,  69  N.  E.  258; 
Jones  V.  Nashville,  109  Tenn.  550,  72  S.  W.  985;  Cox  v.  Cynthiana,  123  Ky. 
363,  96  S.  W.  456;  Mansfield  v.  Humphreys  Mfg.  Co.  82  Ohio  St.  216,  31 
L,R.A.(N.S.)  301,  92  N.  E.  233,  19  Ann.  Cas.  842;  Woodley  v.  Carolina 
Teleph.  &  Teleg.  Co.  163  N.  C.  284,  79  S.  E.  598,  Ann.  Cas.  1914D,  116;  Van- 
derberg  v.  Kansas  City  Missouri  Gas  Co.  126  Mo.  App.  600,  608,  105  S.  W. 
17;  Shiras  v.  Ewing,  48  Kan.  170.  29  Pac.  320;  Vaught  v.  East  Tennessee 
Teleph.  Co.  123  Tenn.  818,  31  L.R.A.(N.S.)  315,  130  S.  W.  1050,  Ann.  Cas. 
19120,  132. 
PU.R.1915D. 
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loss  telephone  companies  "can  demand  payment  in  advance."  If 
thej  may  do  this^  it  is  difficult  to  perceive  why  the  more  lenient 
regulation  in  question  was  not  reasonable. 

If  it  be  asumed  that  the  state  legislature  could  have  declared 
such  a  regulation  unreasonable,  the  fact  remains  that  it  did  not 
do  so,  but  left  the  matter  where  the  company  was  well  justified  in 
regarding  the  regulation  as  reasonable  and  in  acting  on  that  be- 
lief. And  if  it  be  assumed  that  the  company  should  have  known 
that  the  supreme  court  of  the  state^  in  the  exercise  of  its  judicial 
power,  might  hold  the  regulation  unreasonable,  even  though  the 
prevailing  view  elsewhere  was  otherwise,  the  question  remains 
whether,  in  the  circumstances,  penalties  aggregating  $6,300  could 
be  imposed  without  departing  from  the  fundamental  principles  of 
justice  embraced  in  the  recognized  conception  of  due  process  of 
law.  In  our  opinion  the  question,  must  be  answered  in  the  nega- 
tive. There  was  no  intentional  wrongdoing,  no  departure  from 
any  prescribed  or  known  standard  of  action,  and  no  reckless  con- 
duct. Some  regulation  establishing  a  mode  of  inducing  prompt 
payment  of  the  monthly  rentals  was  necessary.  It  is  not  as  if  the 
company  had  been  free  to  act  or  not,  as  it  chose.  It  was  engaged 
in  a  public  service  which  could  not  be  neglected.  The  protection 
of  its  own  revenues  and  justice  to  its  patrons  required  that  some- 
thing be  done.  It  acted  by  adopting  the  regulation  and  then  im- 
partially enforcing  it.  There  was  no  mode  of  judicially  testing  the 
regulation's  reasonableness  in  advance  of  acting  under  it,  and,  as 
we  have  seen,  it  had  the  support  of  repeated  adjudications  in 
other  jurisdictions.  In  these  circumstances  to  inflict  upon  the 
company  penalties  aggregating  $6,300  was  so  plainly  arbitrary 
and  oppressive  as  to  be  nothing  short  of  a  taking  of  its  property 
without  due  process  of  law.  Missouri  P.  E.  Co.  v.  Tucker,  230  U. 
S.  340,  351,  57  L.  ed.  1507, 1511,  33  Sup.  Ct.  Rep.  961,  and  cases 
cited;  Wadley  Southern  R  Co.  v.  Georgia,  235  U.  S.  661,  661- 
666,  59  L.  ed.  — ,  P.U.E.  1915A,  106,  35  Sup.  Ct.  Eep.  214; 
Vaught  V.  East  Tennessee  Teleph.  Co.  123  Temu  318,  328,  31 
L.R.A.(KS.)  315,  130  S.  W.  1050,  Ann.  Cas.  1912C,  132. 

It  follows  that  the  rulings  of  the  trial  court,  as  sustained  by  the 
Supreme  Court  of  the  state,  tended  to  deprive  the  defendant  of  a 
right  secured  and  protected  by  the  14th  Amendment. 

Judgment  reversed, 

P.U.R.1935D. 
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DBS  MOINES  GAS  COMPANY,  Appt, 

V. 

CITY  OF  DES  MOINES  et  aL 

[No.  75.] 

(238  U.  S.  163,  69  L.  ed.  — ,  35  Sup.  Ct.  Rep.  811.) 

Valuation'^ Going  value -^ Sufficient  oonsideratian  of. 

The  "going  value"  of  a  long  established  and  successful  gas  com- 
pany was  sufficiently  taken  into  account  in  determining  the  value  of  the 
eompany'B  property  f er  the  purpose  of  testing  the  reasonableness  of  gas 
rates  ^ed  by  municipal  ordinance,  where  the  valuation  was  based  upon 
a  plant  in  actual  and  successful  operation,  and  overhead  charges  were 
allowed  for  promotion,  organization,  and  development  expenses. 
Valuation  —  Pavement  over  mains, 

Hie  expenses  of  taking  up  and  replaoing  pavements  on  streets 
which  were  unpaved  when  the  gas  mains  were  laid  need  not  be  included 
when  valuing  the  property  of  a  gas  company  on  the  basis  of  reproduc- 
tion new,  less  depreciation,  for  the  purpose  of  testing  the  reasonable- 
ness of  rates  fixed  by  municipal  ordinance. 
Appeal  and  review  —  FolUnving  deeieien  heUno  — >  Unjoining  gas  rate. 

The  refusal  of  a  court  to  enjoin  the  enforcement  of  gas  rates 
fixed  by  municipal  ordinance  upon  the  conclusion  reached  that  a  re- 
turn of  6  per  cent  per  annum  on  the  valuation  of  the  gas  company's 
property  would  not  be  confiscatory  will  not  be  disturbed  on  appeal, — 
especially  where  the  ordinance  was  attacked  before  an  opportunity  was 
afforded  to  test  its  results  by  actual  experience. 
Judgment  ^^  Dismissal  without  prejudice. 

The  dismissal  of  a  bill  which  seeks  to  enjoin  the  enforcement  of 
a  municipal  ordinance  fixing  gas  rates  as  confiscatory  should  be  with- 
out prejudice  where  the  actual  effect  of  such  rates  has  not  had  the  test 
of  experience. 

[Argued  November  10  and  11,  1914.    Decided  June  14,  1915.] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Iowa  to  review  a  decree  dismissing  a  bill 
'which  seeks  to  enjoin  the  enforcement  of  a  municipal  ordinance 
fixing  gas  rates  as  confiscatory ;  modified  by  directing  that  the  bill 
be  dismissed  without  prejudice^  and  as  modified,  affirmed 

See  same  case  below,  199  Fed.  204. 

The  facts  are  stated  in  the  opinion* 

Appearances:  Messrs.  ^Nathaniel  T.  Guernsey  and  George  H. 
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CaiT  for  appellant;  Messrs.  H.  W.  Byers,  R.  O.  Brennan,  and 
Eskil  C.  Carlson  for  appellees. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court: 
This  suit  was  begun  in  the  district  court  of  the  United  States 
for  the  southern  district  of  Iowa,  by  the  present  appellant,  here- 
inafter called  the  Gas  Company,  against  the  city  of  Des  Moines 
and  others,  to  enjoin  the  enforcement  of  the  provisions  of  a 
certain  ordinance  of  the  city,  passed  December  27th,  1910,  where- 
by, from  and  after  the  1st  day  of  January,  1911,  the  rate  to  be 
charged  and  collected  for  gas  in  the  city  of  Des  Moines  was  fixed 
at  90  cents  for  each  thousand  cubic  feet.  The  allegations  of  the 
bill  were  that  to  enforce  the  ordinance  would  amount  to  the  taking 
of  the  Gas  Company's  property  without  just  compensation  and 
operate  as  confiscation  of  its  property,  and  thereby  deprive  it  of 
the  same  without  due  process  of  law,  and  would  deny  the  equal 
protection  of  the  laws ;  further,  that  it  would  impair  the  existing 
contract  between  the  Gas  Company  and  the  city,  and  between  the 
Gas  Company  and  the  state  of  Iowa,  growing  out  of  its  incorpora- 
tion under  the  statutes  of  the  state  and  of  the  ordinances  of  the 
city,  giving  rights  to  the  Otis  Company  to  lay  its  mains  and  sup- 
ply gas  to  the  residents  of  the  city.  A  temporary  injunction  was 
allowed,  and  after  issue  made,  the  case  was  referred  to  Robert 
Sloan,  Esquire,  as  special  master  in  chancery  to  report  his  find- 
ings of  fact  and  conclusions  of  law.  The  master  afterwards  filed 
his  report,  and  the  same  coming  on  before  the  district  court  for 
hearing,  upon  exceptions,  the  report  of  the  master  was  confirmed, 
and  the  bill  dismissed  "with  prejudice"  (199  Fed.  204).  From 
that  decree  the  present  appeal  is  taken. 

The  master's  report,  as  court  and  counsel  agree,  gives  evidence 
of  very  thorough  consideration  of  the  subject,  and  the  facts  found 
are  accepted  by  the  appellant.  From  the  report  we  learn  that 
the  plant  belonging  to  the  Gas  Company  dates  back  from  the  year 
1864;  that  it  was  owned  and  operated  by  the  Capital  City  Gas 
Light  Company  until  March  1st,  1906,  when  the  present  com- 
pany was  organized  and  the  property,  real  and  personal,  of  the 
Capital  City  Company,  conveyed  to  it ;  that  the  United  Gas  Im- 
provement Company,  of  Philadelphia,  became  the  owner  of  the 
entire  stock  of  the  Capital  City  Company  on  June  1st,  1886 ;  that 
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the  capital  stock  theia  consiated  of  3^000  shares  of  the  par  value 
of  $100  each,  and  that  subsequently  the  capital  stock  was  in- 
creased to  6,000  shares  of  the  same  value  each ;  that  the  growth  of 
the  city  of  Des  Moines  increased  the  demand  for  gas,  and  many 
extensions  were  added.  In  making  these  improvements  and  ex- 
tensions, the  Capital  City  Gas  Light  Company  became  indebted 
to  the  United  Gas  Improvement  Company  for  cash  advanced, 
and  otherwise  to  the  amount  of  $105,526.49,  and  also  for  gas 
holder  $103,958,  and  the  United  Gas  Improvement  Company 
also  owned  $400,000  of  bonds  secured  by  mortgage  on  the  plant 
of  the  Capital  City  Company.  On  March  Ist,  1906,  the  Capital 
City  Company  transferred  and  conveyed  its  property  to  the 
present  Gas  Company,  the  authorized  capital  stock  of  the  new 
company  being  22,500  shares  of  the  par  value  of  $100  each.  At 
the  time  of  this  transfer,  the  new  company  executed  to  the  United 
Gas  Improvement  Company  $800,000  stock  contracts  bearing  6 
per  cent  interest  until  paid,  and  also  authorized  and  executed  to 
the  Commercial  Trust  Company,  of  Philadelphia,  Pennsylvania, 
a  deed  of  trust  to  all  property  of  the  Des  Moines  Gas  Company, 
transferred  to  it  as  aforesaid  to  secure  the  payment  of  $1,500,000 
5  per  cent  gold  bonds  payable  semiannually,  which  were  to  be  is- 
sued as  provided  by  said  mortgage.  The  sum  of  $240,000  bonds 
were  issued  at  the  date  of  execution  of  the  mortgage,  one  half 
thereof  used  in  payment  of  the  debt  due  the  United  Gas  Improve- 
ment Company  for  the  gas  holder,  and  the  other  half  to  pay  the 
amount  due  on  account  to  that  company.  On  January  1st,  1907, 
there  were  also  issued  $400,000  of  these  bonds  to  pay  the  bonds 
then  due  of  the  Capital  City  Company.  When  the  transfer  was 
made  $45,000  was  issued  to  pay  for  the  Valley  Junction  property. 
This  is  a  town  adjacent  to  Des  Moines,  and  something  like  6 
miles  from  the  gas  works  of  the  Gas  Company,  to  which  the  gas 
is  transmitted  by  high  pressure  mains  through  the  city,  by  a  dis- 
tribution system  therein.  There  is  nothing  in  the  record  to  show 
the  value  of  the  Valley  Junction  property,  except  that  of  a  high 
pressure  main,  which  is  also  used  in  distributing  gas  in  the  city. 
Extensions  and  improvements  have  been  made  to  the  works  and 
dietribution  system  since  the  date  of  transfer  up  to  the  1st  day 
of  January,  1911,  to  the  amount  of  $4125704.51,  and,  as  pro- 
vided by  the  mortgage,  bonds  have  been  issued  by  the  trustee 
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to  the  amount  of  $1,097,000,  and  these  bonds  have  all  been  pur- 
chased by  the  United  Gas  Improvement  Company.  The  total 
discount  on  these  bonds  is  $33,950;  $267,000,  discounted  at  10 
per  cent,  and  the  balance,  $146,000,  at  5  per  cent.  No  dividends 
have  been  declared  by  the  present  company  upon  its  stock,  but 
the  interest  upon  the  stock  contracts  and  bonds  has  been  regu- 
larly paid,  and  $389,000  has  been  paid  on  the  principal  of  the 
stock  contracts,  leaving  January  1st,  1911,  only  $411,000  un- 
paid. These  payments  have  been  made  out  of  the  profits  derived 
from  the  operation  of  the  plant.  The  officers  of  the  Gas  Com- 
pany  are  elected  by  the  United  Gas  Improvement  Company,  v^ho 
own  and  control  all  the  stock,  and  these  officers  are  also,  in  the 
main,  the  officers  of  the  United  Gas  Improvement  Company, 
and  the  latter  controls  the  Gas  Company  and  its  business. 

Various  ordinances  have  been  passed,  regulating  the  price  of 
gas,  from  which  the  master  finds  as  follows : 

"1.  That  for  the  years  1896  and  7  the  price  of  gas  should  be 
$1.30  per  M.  C.  F.  net;  for  the  years  1898  and  9,  $1.25  net; 
for  the  years  1900  and  1,  $1.20  net;  for  the  years  1902,  3,  and  4, 
$1.16  net;  and  for  the  year  1905,  $1.10  net;  and  for  the  years 
1906  to  1910,  $1  net  with  the  proviso  that  it  may  add  10  cents 
per  M.  C.  F.  to  each  of  these  prices,  but  shall  be  required  to  dis- 
count that  sum  for  the  payment  by  or  before  the  15th  day  of  the 
month  following  that  in  which  the  gas  was  consimied. 

"2.  That  the  city  pay  for  the  term  of  fifteen  years  for  each 
street  lamp,  $18  per  year,  until  they  should  reach  500,  when  it 
should  be  reduced  to  $17  for  each  lamp. 

"3.  That  its  gas  should  not  be  less  than  22  candle  power." 

There  is  no  question  of  the  authority  of  the  city  of  Des  Moines, 
under  the  laws  of  the  state,  to  regulate  the  rates  at  which  gas  shall 
be  furnished  to  the  city  of  Des  Moines  and  its  inhabitants.  After 
valuing  the  real  estate  and  various  items  of  personal  property 
as  hereinafter  stated,  the  master  adopted  as  the  only  practical 
way  in  his  judgment  of  determining  the  reasonable  value  of  the 
buildings,  their  contents,  the  yard  structures  and  the  maina, 
house  and  street  lamp  services  and  meters,  the  process  of  esti* 
mating  the  cost  of  reproducing  them  new,  and  then  estimating 
the  depreciation  which  should  be  deducted,  in  order  to  obtain 
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their  present  value.  Under  this  method,  the  master  summed  up 
the  value  of  the  property  of  the  Gas  Company  as  follows : 

''The  new  ordinance  deprives  the  complainant  of  the  right  to 
add  10  cents  per  M.  C.  F.  to  the  price  of  gas^  unless  paid  on  or 
before  the  15th  day  of  the  month  following  that  in  which  the 
gas  was  consumed,  and  the  evidence  shows  that  the  average  work- 
ing capital  for  the  past  five  years  was  $120,000,  and  that  when 
the  ordinance  went  into  effect,  that  they  were  then  using  $142,- 
000  as  working  capital. 

''Without  the  means  of  enforcing  prompt  payment,  and  with- 
out any  inducement  so  to  do,  on  the  part  of  their  customers,  in 
my  judgment  the  working  capital  should  not  be  diminished,  and 

the  amount  allowed  is $      140,000 

To  this  add  real  estate 160,000 

To  organization  expenses •  •  6,923 

To  meters  in  stock • 6,608 

Present  value  of  physical  property  aside  from  above 

items 1,937,402 

"Total  physical  value $2,240,928'' 

What  is  called  in  this  summary  "the  present  value  of  physical 
property''  the  report  shows  was  arrived  at  by  the  master  in  the 
manner  following:  He  first  found  what  he  thought  was  the  base 
value  of  the  property,  t.  e.,  "what  it  would  cost  to  produce  it  at 
the  present  time  new,  without  adding  thereto  any  overhead 
charges."  This  figure  he  fixed  at  $1,975,026.  To  this  he  added 
overhead  charges,  16  per  cent, — $296,264.  From  this  he  de- 
ducted depreciation,  $333,878,  leaving  as  the  value  of  the  prop- 
erty thus  ascertained,  $1,937,402. 

As  appears  from  the  opinion  of  the  court  and  the  arguments  of 
counsel  in  this  case,  exceptions  to  the  master's  report  so  fax  as 
the  Gas  Company  is  concerned  pertain  principally  to  two  ques- 
tions :  One  as  to  his  manner  of  dealing  with  what  is  termed  the 
"going  value"  of  the  concern,  and  the  other  as  to  the  addition  of 
the  Sum  of  $140,000  to  the  valuation,  because  appellant  insists, 
upon  the  plan  of  valuation  by  cost  of  reproduction  less  deprecia- 
tion, it  would  cost  that  sum  to  take  up  and  replace  pavements 
not  laid  when  the  mains  were  put  in,  but  necessary  to  be  re- 
moved and  replaced  in  the  reproduction  thereof. 
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Before  considering  the  correctness  of  the  rulings  of  the  master 
and  their  confirmation  by  the  district  court,  it  is  proper  to  notice 
that  there  is  considerable  difference  between  counsel  as  to  what 
the  master  actually  found,  as  to  whether  he  included  the  sum 
of  $300,000  which  he  was  disposed  to  allow  for  going  value  in 
the  $2,240,000  valuation  found  by  him,  or  whether  it  was  added 
to  the  estimate  of  the  value  of  the  property  already  made  by  him. 

We  think  the  master  intended  to  value  the  property  at  $2,240,- 
000  exclusive  of  the  $300,000  which,  as  we  have  said,  he  was  at 
first  disposed  to  allow  for  going  value,  and  also  that  he  deducted, 
in  reaching  the  $2,100,000,  the  $140,000  claimed  by  the  Gas 
Company  as  a  proper  allowance  because  of  the  cost  of  removing 
and  replacing  pavements,  as  above  stated.  We  think,  too,  that 
it  was  the  master's  conclusion  that,  if  the  $300,000,  which  he 
was  at  first  disposed  to  allow,  as  stated,  or  the  $140,000  for  pav- 
ing, were  included,  the  valuation  of  the  plant  would  be  such  that 
a  fair  return  could  not  be  made  upon  the  value  of  the  property, 
and  therefore  the  company  would  be  entitled  to  a  decree  in  its 
favor.  It  therefore  follows  that  the  determination  of  the  cor- 
rectness of  the  decree  below,  confirming  the  master's  report,  de- 
pends upon  and  requires  a  consideration  of  these  two  items. 

We  may  premise  that  the  public  authority  is  presumed  to  have 
acted  fairly,  and  that  the  burden  of  proof  is  upon  the  Gas  Com- 
pany to  show  that  the  regulating  ordinance  has  the  effect  to  de- 
prive it  of  an  income  equivalent  to  a  fair  return  upon  its  prop- 
erty dedicated  to  public  use.  Knoxville  v.  Knoxville  Water  Co. 
212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct.  Eep.  148. 

As  we  have  said,  the  master  was  at  first  disposed  to  allow 
$300,000  as  a  separate  item  covering  the  going  value  of  the 
concern.  After  stating  that  he  fixed  the  going  value  at  the  sum 
of  $300,000,  he  says: 

"It  may  be  asked  upon  what  basis  this  amount  is  determined. 
The  evidence,  followed  strictly,  might  require  me  to  make  it 
higher,  could  my  mind  rest  satisfied  that  the  'going  value'  of  this 
concern  is  worth  more,  but  I  cannot  feel  satisfied  that  such  is 
the  case,  and  regard  $300,000  as  every  dollar  it  is  worth  over 
and  above  its  physical  value,  and  in  my  judgment,  it  is  worth  that 
much  more  than  a  plant  would  be  that  had  to  develop  its  busi- 
ness.   But  that  would  be  much  more  rapid,  in  my  judgment,  than 
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is  estimated.  I  think  a  purchaser  would  be  willing  to  add  this 
amount  for  its  developed  business,  and  that  a  seller  would  not 
be  willing  to  sell  unless  he  got  that  much  more  than  its  physical 
value,  but  I  could  not  give  the  mental  process  by  which  this  con- 
clusion is  reached  any  more  than  a  jury  could  do  so,  under  like 
circumstances,  but  it  is  nevertheless  my  judgment  under  all  the 
evidence  in  the  case. 

"The  element  of  'good  wilF  as  applied  to  the  ordinary  mer- 
chant or  manufacturer  dealing  with  the  public  generally  is  not 
considered  in  estimating  the  *going  value'  of  complainant's  plant 
It  cannot  be  considered  in  a  public  utility  like  the  one  in  question 
in  this  case,  because  the  complainant  has  a  monopoly  of  the  busi- 
ness in  which  it  is  engaged  in  the  city  of  Des  Moines,  and  those 
who  desire  to  use  its  product  must  buy  of  it.  They  have  no 
choice  in  the  matter.  But  there  is  a  great  difference  even  in  a 
monopoly  which  has  a  business  already  developed  and  one  that 
must  develop  it.  The  plant  of  complainant  has  all  its  parts 
working  in  harmony,  performing  their  several  functions  in  pro- 
ducing and  conveying  the  gas  to  its  customers.  These  several 
parts  are  not  only  in  place,  but  have  been  brought  to  a  harmonious 
operation  throughout.  Even  the  employees  of  the  concern  are 
familiar  with  their  duties  and  experienced  in  performing  them. 
But  without  business,  no  matter  how  perfect  it  may  be,  it  would 
be  unprofitable.  It  is  ready,  however,  for  business,  and  has  the 
business  to  transact.  It  was  a  small  concern  at  the  start  in 
1864,  but  its  books  show  that  it  has  had  a  steady  growth  for  many 
years  in  the  past,  and  everything  indicates  that  it  will  continue 
in  the  future.  There  is  great  difference  between  such  a  plant 
and  one  whose  business  must  be  developed.  All  a  purchaser  of 
such  a  plant  would  have  to  do  would  be  to  take  charge  of  the 
plant,  'touch  the  button,'  and  he  is  making  money  from  the  start. 
There  is  no  element  of  uncertainty  connected  with  it. 

"He  can  retain  its  experienced  employees  as  a  rule,  should  he 
so  desire,  at  the  same  wages.  There  is  no  question  that  such  a 
plant  has  a  'going  value,'  because  it  is  a  money  maker  from  the 
start. 

*'The  only  difficulty  is  to  determine  how  much  its  'going  value' 
is  worth.  No  interest  during  its  construction  is  allowed,  nor 
anything  that  is  included  in  the  'overhead  charges,'  which  are 
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part  of  the  physical  value.  But  simply  the  fact  that  it  has  a 
developed  business  that  will  make  money  for  its  owner,  with 
reasonable  rates  allowed  for  the  product  which  it  manufactures 
and  sells.'* 

That  "good  will/'  in  the  sense  in  which  that  term  is  generally 
used  as  indicating  that  element  of  value  which  inheres  in  the 
fixed  and  favorable  consideration  of  customers,  arising  from  an 
established  and  well-known  and  well-conducted  business,  has  no 
place  in  the  fixing  of  valuation  for  the  purpose  of  rate-making  of 
public  service  corporations  of  this  character,  was  established  in 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  52,  58  L.  cd. 
382,  399,  48  L.R.A.(]Sr.S.)  1134,  29  Sup.  Ct  192,  15  Ann.  Cas. 
1034.  "Going  value,"  or  "going  concern  value,"  t.  «.,  the  value 
which  inheres  in  a  plant  where  its  business  is  established,  as  dis- 
tinguished from  one  which  has  yet  to  establish  its  business,  has 
been  the  subject  of  much  discussion  in  rate-making  cases  before 
the  courts  and  commissions.  Many  of  those  cases  are  collected 
in  Whitten  on  "Valuation  of  Public  Service  Corporations," 
§§  560-569,  and  the  supplement  to  the  same  work,  §§  1350- 
1385.  That  there  is  an  element  of  value  in  an  assembled  and 
established  plant,  doing  business  and  earning  money,  over  one 
not  thus  advanced,  is  self-evident.  This  element  of  value  is  a 
property  right,  and  should  be  considered  in  determining  the  value 
of  the  property,  upon  which  the  owner  has  a  right  to  make  a 
fair  return  when  the  same  is  privately  owned  although  dedicated 
to  public  use.  Each  case  must  be  controlled  by  its  own  cir- 
cumstances, and  the  actual  question  here  is :  In  view  of  the  facts 
found,  and  the  method  of  valuation  used  by  him,  did  the  master 
suiBciently  include  this  element  in  determining  the  value  of  the 
property  of  this  company  for  rate-making  purposes  ? 

Included  in  going  value  as  usually  reckoned  is  the  investment 
necessary  to  organizing  and  establishing  the  business  which  is  not 
embraced  in  the  value  of  its  actual  physical  property.  In  this 
case,  what  may  be  called  the  inception  cost  of  the  enterprise  en- 
tering into  the  establishing  of  a  going  concern  had  long  since  been 
incurred.  The  present  company  and  its  predecessors  had  long 
carried  on  business  in  the  city  of  Des  Moines,  under  other  ordi- 
nances, and  at  higher  rates  than  the  ordinance  in  question  es- 
tablished.   For  aught  that  appears  in  this  record,  these  expenses 
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may  have  been  already  compensated  in  rates  charged  and  col- 
lected under  former  ordinances.  As  we  have  said,  every  pre- 
sumption is  in  favor  of  the  legitimate  exercise  of  the  rate-making 
power,  and  it  is  not  to  be  presumed,  without  proof,  that  a  com- 
pany is  under  the  necessity  of  making  up  losses  and  expenditures 
incidental  to  the  experimental  stage  of  its  business. 

These  items  of  expense  in  development  are  often  called  over- 
had  charges,  for  which,  as  we  have  already  seen,  the  master  al- 
lowed 15  per  cent  upon  the  base  value  (exclusive  of  real  estate) 
or  $296,254,  in  addition  to  his  allowance  of  $6,923  for  organiza- 
tion expenses.    Of  these  charges  the  master  said : 

"In  reaching  the  physical  value  of  the  plant  in  question  by 
the  process  of  reproduction,  it  is  necessary  to  bear  in  mind  that 
the  present  value  thereof  represents  much  more  than  the  ma- 
chinery therein,  the  labor  of  installing  and  constructing  them,  and 
putting  them  in  place  to  perform  their  various  functions,  ready 
for  the  manufacture  and  distribution  of  gas  to  its  customers. 
Were  the  city  of  Des  Moines  without  such  a  plant,  and  such  a  one 
as  the  complainant  now  owns  was  proposed,  it  would  be  found  that 
much  more  than  the  mere  cost  of  labor  and  material  would  be 
expended.  Such  expenditures  are  termed  overhead  charges,  and 
are  as  follows : 

"1.  Time  and  money  expended  in  the  promotion  of  the  enter- 
prise, in  the  organization  of  the  company  and  interesting  capital 
therein,  including,  also,  legal  expenses,  obtaining  the  necessary 
franchise,  as  well  as  the  costs  of  incorporating  the  company. 

"2.  Then  a  competent  engineer  must  be  employed  to  prepare 
the  plans  and  specificationis  for  the  plant,  and  make  the  necessary 
surveys,  and  when  the  work  began,  to  superintend  the  construc- 
tion thereof,  and  see  that  it  is  done  properly  and  according  to 
plans  and  specifications.  The  successful  operation  of  the  plant 
depends  largely  upon  its  proper  construction. 

"3.  Then  losses  arising  from  accidents  and  injuries  to  work- 
men as  well  as  the  material  during  its  construction,  which  is  such 
an  amount  as  the  cost  of  insuring  against  such  losses,  which  is 
between  1  and  2  per  cent. 

"4.  Contingencies  are  such  expenditures  as  arise  from  the  lack 
of  foresight  and  care  preparing  the  plans  and  specifications.  No 
matter  how  careful  the  engineer  may  prepare  them,  such  expen- 
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ditui-es  invariably  arise.  Mr.  Alvord  testified  that  his  allowance 
therefor  would  depend  very  much  upon  his  knowledge  of  the 
engineer  who  prepared  them,  but  that  no  matter  who  prepared 
them,  they  would  invariably  occur,  and  an  allowance  should  be 
made  therefor.  The  careful  and  thorough  inventory  in  this  case 
reduces  very  greatly  the  allowance  therefor. 

"5.  The  cost  of  administration,  which  includes  the  time  and 
money  expended  by  the  parties  who  are  engaged  in  the  enterprise, 
purchasing  the  material,  procuring  the  money  for  their  payment 
as  needed,  and  generally  superintending  the  entire  enterprise 
during  the  construction  of  the  plant. 

^^6.  It  is  estimated  that  it  would  take  three  years  to  complete 
the  plant  in  question,  and  that  at  least  one  half  the  time  and 
money  invested  therein  would  give  no  return,  and  that  a  loss  of 
interest  would  result  therefrom,  and  that  such  loss  would  be  in- 
cluded in  the  overhead  charges. 

"7.  Taxes  during  the  construction. 

"The  latter  is  regarded  by  me  as  very  questionable.  It  is  in  a 
certain  sense  making  taxes  an  asset  rather  than  a  liability,  and  the 
amount  is  so  vague  and  uncertain  that  it  has  been  given  very 
little  consideration  and  weight  in  fixing  the  overhead  charges. 
Either  the  money  or  the  property  should  pay  taxes. 

"It  must  be  borne  in  mind  that  these  expenditures  are  all  made 
during  the  promotion  and  construction  of  the  plant,  and  are 
necessarily  a  part  of  the  cost  thereof.  No  overhead  charges  that 
do  not  inhere  in  and  add  to  the  cost  thereof  should  be  allowed  as 
a  part  of  its  physical  value.  It  is  not  a  question  of  what  was 
actually  expended  therefor  in  the  plant  in  question,  but  what 
would  it  cost  to  reproduce  a  similar  plant  at  the  present  time.  It 
is  through  this  method  we  reach  the  present  value  of  this  plant 
new,  and  then  when  it  is  properly  depreciated,  according  to  the 
condition,  life,  and  age  of  its  various  parts,  we  reach  the  present 
value  of  the  plant  in  its  present  condition.  It  is  not  a  perfect 
method,  but  it  is  the  best  method  therefor,  and  results  as  nearly 
as  possible  in  giving  the  present  value  of  the  plant.  No  other 
method  known  has  proved  so  satisfactory. 

The  matter  of  going  value  was  alluded  to  in  Knoxville  v.  Knox- 
ville  Water  Co.  212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct  Rep.  148. 
In  that  case,  $10,000  was  allowed  for  organization,  promotion, 
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etc.,  and  $60,000  for  "going  concern."  Of  the  latter  item  this 
court  said  (page  9) :  "The  latter  sum  we  understand  to  be  an 
expression  of  the  added  vrilue  of  the  plant  as  a  whole  over  the 
sum  of  the  values  of  its  component  parts,  which  is  attached  to  it 
because  it  is  in  active  and  successful  operation  and  earning  a 
return.  We  express  no  opinion  as  to  the  propriety  of  including 
these  two  items  in  the  valuation  of  the  plant,  for  the  purpose  for 
which  it  is  valued  in  this  case,  but  leave  that  question  to  be  con- 
sidered when  it  necessarily  arises.  We  assume,  without  deciding, 
that  these  items  were  properly  added  in  this  case.'' 

The  question  was  presented  in  Cedar  Eapids  Gaslight  Co.  v. 
Cedar  Eapids,  223  TJ.  S.  665,  56  L.  ed.  594,  32  Sup.  Ct  Eep. 
389.  That  case  was  a  writ  of  error  to  a  judgment  of  the  supreme 
court  of  Iowa,  holding  valid  a  certain  ordinance  regulating  the 
price  of  gas  in  Cedar  Rapids  (144  Iowa,  426,  48  L.RA.(N.S.) 
1025,  138  Am.  St.  Rep.  299,  120  N".  W.  966),  and  the  judgment 
of  the  Iowa  court  was  affirmed.  Dealing  with  the  question  of 
"going  value,"  the  Iowa  supreme  court  said : 

"Also  the  sum  of  $100,000  was  included  by  these  witnesses  as 
enhancement  of  value  by  reason  of  being  a  'going  concern.'  As 
previously  intimated,  the  value  of  the  plant  is  to  be  estimated 
in  its  entirety,  rather  than  by  the  addition  of  estimates  on  its 
component  parts,  though  the  latter  course  will  materially  aid  in 
determining  the  value.  Advantages  have  accrued  through  the 
sagacity  of  its  management  as  contended  by  appellant.  So,  too, 
there  are  the  inevitable  mistakes  which  would  not  be  likely  in  the 
construction  of  a  new  plant ;  but  to  put  a  new  plant  in  profitable 
operation  time  would  be  required,  and,  aside  from  the  intangible 
element  of  good  will,  the  fact  that  the  plant  is  in  successful  opera- 
tion constitutes  an  element  of  value. 

"As  said,  the  value  of  the  system  as  completed,  earning  a  pres- 
ent income,  is  the  criterion.  In  so  far  as  influenced  by  income, 
however,  the  computation  necessarily  must  be  made  on  the  basis 
of  reasonable  charges,  for  whatever  is  exacted  for  a  public  service 
in  excess  of  this  is  to  be  regarded  as  unlawf  uL 

"Save  as  above  indicated,  the  element  of  value  designated  a 
'going  concern'  is  but  another  name  for  'good  will,'  which  is  not 
to  be  taken  into  account  in  a  case  like  this,  where  the  company  is 
granted  a  monoply.    Cedar  Rapids  Water  Co.  v.  Cedar  Rapids, 
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118  Iowa,  234,  91  K  W.  1081 ;  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  63  L.  ed.  382,  48  L.E.A.(KS.)  1134,  29  Sup.  Ct 
Rep.  192,  15  Ann.  Cas.  1034.  The  witnesses  for  plaintiff  took 
into  account  'good  will'  in  giving  their  opinion  of  the  enhance- 
ment in  value  because  of  being  a  going  concern,  and  we  have  no 
means  of  separating  these  so  as  to  ascertain  their  estimate  of  the 
separate  advantage  of  completion  so  as  to  earn  a  present  income." 

Dealing  with  the  assignment  of  error  which  attacked  the  cor- 
rectness of  the  ruling  of  the  Iowa  court  upon  tibis  point,  this 
court  said  (page  669) : 

"Then  again,  although  it  is  argued  that  the  court  excluded 
going  value,  the  court  expressly  took  into  account  the  fact  that 
the  plant  was  in  successful  operation.  What  it  excluded  was  the 
good  will  or  advantage  incident  to  the  possession  of  a  monopoly, 
so  far  as  that  might  be  supposed  to  give  the  plaintiff  the  power  to 
charge  more  than  a  reasonable  price.  Willcox  v.  Consolidated 
Gas  Co.  212  U.  S.  19,  62,  63  L.  ed.  382,  399,  48  L.R.A.(N.S.) 
1134,  29  Sup.  Ct  Eep.  192, 16  Ann.  Cas.  1084.  An  adjustment 
of  this  sort  under  a  power  to  regulate  rates  has. to  steer  between 
Scylla  and  Charybdis.  On  the  one  side,  if  the  franchise  is  taken 
to  mean  that  the  most  profitable  return  that  could  be  got,  free 
from  competition,  is  protected  by  the  14th  Amendment,  then  the 
power  to  regulate  is  null.  On  the  other  hand,  if  the  power  to 
regulate  withdraws  the  protection  of  the  Amendment  altogether, 
then  the  property  is  nought  This  is  not  a  matter  of  economic 
theory,  but  of  fair  interpretation  of  a  bargain.  Neither  extreme 
can  have  been  meant.    A  midway  between  them  mujst  be  hit" 

As  we  have  already  said,  the  master,  while  at  first  disposed  to 
allow  the  additional  sum  of  $300,000  for  "going  value"  as  a 
separate  item,  after  the  decision  of  this  court  in  the  Cedar  Rapids 
Case  seems  to  have  reached  a  different  conclusion,  for  he  said 
of  that  case : 

"  .  ♦  .  it  also  renders  it  extremely  doubtful  that  'going 
value'  will  be  included  in  the  valuation  of  such  a  plant  as  the 
basis  of  return,  beycnd  the  fact  that  it  is  in  'successful  operation.' 
That  would  exclude  the  sum  of  $300,000  estimated  in  this  case, 
on  the  grounds  that  when  the  ordinance  was  enacted,  it  already 
possessed  a  well-developed  and  paying  business. 

"In  my  judgment,  after  considering  the  able  and  thorough 
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argaments  of  ooiiBsel^  that  it  is  decisive  of  the  question^  and  holds 
that  'going  value'  should  not  be  considered  in  determining  the 
basis  upon  which  the  oomplainant  is  entitled  to  have  its  return 
reckoned^  and  feel  that  it  is  my  duty  to  so  state. 

"The  physical  value  as  hereinbefore  determined  is  reckoned 
upon  the  fact  that  the  plant  was  in  'successful  operation'  when 
the  ordinance  was  enacted,  otherwise  its  value  would  be  much 
less.  The  'going  value'  is  that  enhancement  which  results  from  a 
well-developed  and  paying  business.  This  would  result  in  reduc- 
ing the  estimated  deficit  for  each  year  $24,000,  and  yield  a 
return  to  the  complainant  of  at  least  6  per  cent  on  $2,100,000. 

"While  this  case  is  close  to  the  border  line,  I  cannot  say  on  the 
whole  case  that  the  evidence  beyond  any  just  and  fair  doubt 
satisfies  me  that  the  rates  will  prove  confiscatory,  should  the 
ordinance  be  put  into  effect  and  an  actual  test  thereof  be  made." 

While  there  is  a  difference  between  court  and  counsel  as  to 
what  the  master  meant  by  this,  we  think  it  is  apparent  that  he 
meant  to  say  that,  applying  the  rule  of  the  Cedar  Rapids  Case, 
he  had  already  valued  the  property  in  the  estimate  of  what  he 
called  its  physical  value,  upon  the  basis  of  a  plant  in  actual  and 
successful  operation;  for  he  said  that  otherwise  its  value  would 
be  much  less. 

As  pointed  out  in  the  Cedar  Bapids  Case,  if  return  is  to  be  re- 
garded beyond  that  compensation  which  a  public  service  corpora- 
tion is  entitled  to  earn  upon  the  fair  value  of  its  property,  the 
right  to  regulate  is  of  no  moment,  and  income  to  which  the  cor- 
poration is  not  entitled  would  become  the  basis  of  valuation  in 
determining  the  rights  of  the  public.  When,  as  here,  a  long 
established  and  successful  plant  of  this  character  is  valued  for 
rate-making  purposes,  and  the  value  of  the  property  fixed  as  the 
master  certifies  upon  the  basis  of  a  plant  in  successful  operation, 
and  overhead  charges  have  been  allowed  for  the  items  and  in  the 
sums  already  stated,  it  cannot  be  said,  in  view  of  the  facts  in 
this  case,  that  the  element  of  going  value  has  not  been  given  the 
consideration  it  deserves,  and  the  appellant's  contention  in  this 
behalf  is  not  sustained. 

As  to  the  item  of  $140,000,  which,  it  is  contended,  should  be 
added  to  the  valuation,  because  of  the  fact  that  the  master  valued 
the  property  on  the  basis  of  the  cost  of  reproduction  new,  less 
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depreciation,  and  it  would  be  necessary  in  such  reproduction 
to  take  up  and  replace  pavements  on  streets  which  were  unpaved 
when  the  gas  mains  were  laid,  in  order  to  replace  the  mains,  we 
are  of  the  opinion  that  the  court  below  correctly  disposed  of  this 
question.  These  pavements  were  ah'eady  in  place.  It  may  be 
conceded  that  they  would  require  removal  at  the  time  when  it 
became  necessary  to  reproduce  the  plant  in  this  respect.  The 
master  reached  the  conclusion  that  the  life  of  the  mains  would 
not  be  enhanced  by  the  necessity  of  removing  the  pavements,  and 
that  the  company  had  no  right  of  property  in  the  pavements  thus 
dealt  with,  and  that  there  was  neither  justice  nor  equity  in  re- 
quiring the  people  who  had  been  at  the  expense  of  paving  the 
streets  to  pay  an  additional  sum  for  gas  because  the  plant,  when 
put  in,  would  have  to  be  at  the  expense  of  taking  up  and  replacing 
the  pavements  in  building  the  same.  He  held  that  such  added 
value  was  wholly  theoretical,  when  no  benefit  was  derived  there- 
from.   We  find  no  error  in  this  disposition  of  the  question- 

!Nor  do  we  think  there  was  error  in  refusing  an  injunction 
upon  the  conclusion  reached  that  a  return  of  6  per  cent  per  annum 
on  the  valuation  would  not  be  confiscatory.  This  is  especially 
true  in  view  of  the  fact  that  the  ordinance  was  attacked  before 
there  .was  opportunity  to  test  its  results  by  actual  experience. 
It  is  true  the  master  reported  that  in  his  opinion  the  company 
ought  to  earn  8  per  cent,  but  he  also  found  that  in  his  judgment 
gas  could  be  produced  for  60  cents  per  thousand,  and  the  actual 
effect  of  the  90-cent  rate  on  an  economically  nianaged  plant  had 
not  had  the  test  of  experience. 

The  decree  of  the  court  below  is  peculiar  in  that  it  directs  the 
dismissal  of  the  bill  'Svith  prejudice,"  and  adds:  "At  any  time 
on  and  after  three  years  from  this  date  complainant,  its  successor 
or  assigns,  may  on  motion  reinstate  this  case  with  all  the  plead- 
ings and  evidence  now  on  file,  with  the  same  and  like  eifect  as 
though  filed  for  such  subsequent  hearing.  And  each  party  may 
then  file  such  additional  pleadings  and  take  and  file  such  ad- 
ditional evidence  as  to  each  party  may  be  deemed  advisable." 

While  we  agree  with  the  court  below  that  it  was  right  to  con- 
firm the  master's  report  and  dismiss  the  bill,  we  think,  in  view  of 
the  fact  that  the  attack  upon  the  rates  was  made  before  the  ordi- 
nance went  into  effect,  and  before  actual  application  of  the  rates 
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could  demonstrate  whether  they  were  remunerative  or  not,  that 
the  court  should  have  followed  the  recommendation  of  the  master 
and  dismissed  the  bill  without  prejudice.  We  think  this  is 
particularly  so,  in  view  of  the  fact  that  ordinarily  time  alone  can 
satisfactorily  demonstrate  in  a  case  like  this  whether  or  not  the 
rates  established  will  prove  so  unremunerative  as  to  be  confisca- 
tory in  the  sense  in  which  that  term  has  been  defined  in  rate- 
making  cases.  The  master's  suggestion  has  the  support  of  the 
judgment  of  this  court  in  Knoxville  v.  Knoxville  Water  Co.  and 
Willcox  V.  Consolidated  Gas  Co.  supra, 

With  the  modification  that  the  bill  be  dismissed  without  prej- 
udice, instead  of,  as  the  court  below  directed,  with  prejudice, 
the  decree  is  affirmed,  with  costs. 

Affirmed. 


UNITED   STATES   SUPREME   COURT. 

MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT  COMPANT, 

Plaintiff  in  Error, 

V. 

BAILROAD  COMMISSION  OF  WISCOXSIN. 

[No.  233.] 

(238  U.  S.  174,  59  L.  ed.  — ,  36  Sup.  Ct.  Rep.  820.) 

Federal  courts  ^  FollouHng  state  decision '^  Construction  of  statute 
entering  into  impaired  contract. 

The  construction  given  by  the  highest  court  of  the  state  to  the 
proyisions  of  Wis.  Key.  Stat.  I860,  {  1862,  empowering  municipalities 
to  grant  the  use  of  the  streets  to  street  railway  companies  ''upon  such 
terms  as  the  proper  authorities  shall  determine,"  as  not  authorizing  a 
municipality  to  make  a  contract  which  will  prevent  the  future  exer- 
cise of  the  authority  of  the  state  to  fix  rates  by  legislative  action,  will 
be  followed  by  the  Federal  Supreme  Court. 
Constitutional  law-~'Due  process  of  lata -^  Regulation, 

The  exercise  by  a  state  of  its  lawful  power  to  fix  street  railway 
rates,  notwithstanding  a  municipal  rate  ordinance,  does  not  deprive 
the  street  railway  company  of  its  property  without  due  process  of  law. 

[Argued  April  20  and  21,  1015.    Decided  June  14,  1915.] 
In  error  to  the  Supreme  Court  of  the  State  of  Wisconsin  to 
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review  a  decree  which  afltened  a  decree  of  the  Circuit  Court  of 
Dane  County,  in  that  state,  dismissing  the  hill  in  a  suit  to  re- 
strain the  enforcement  of  an  order  of  the  State  Eailroad  Com- 
mission reducing  street  railway  rates ;  aflSrmed. 

See  same  case  helow,  163  Wis.  592,  L.R.A.— ,  142  N.  W.  491, 
Ann.  Cas.  1915A,  911. 

The  facts  are  stated  in  the  opinion. 

Appearances:  Messrs.  Henry  H.  Pierce,  Edwin  S.  Mack^ 
William  J.  Curtis,  George  P.  Miller,  and  Arthur  W.  Fairchild 
for  plaintiff  in  error;  Messrs.  Walter  Drew  and  Lester  C.  Maiir 
son,  and  Mr.  W.  C.  Owen,  Attorney  General  of  Wisconsin,  for  de- 
fendant in  error;  Mr.  Daniel  W.  Hoan  as  amicits  curioB. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court: 

This  suit  originated  in  the  circuit  court  of  Dane  county,  Wis- 
consin, and  was  brought  by  the  Milwaukee  Electric  Railway  & 
Light  Company  against  the  Eailroad  Commission  of  Wisconsiiu 
The  plaintiff,  a  street  railway  company,  organized  under  the  laws 
of  Wisconsin,  and  authorized  to  conduct  a  street  railway  busi- 
ness in  the  city  of  Milwaukee,  sought  to  enjoin  the  Railroad  Com- 
mission, organized  under  the  laws  of  that  state  of  1905,  from  en- 
forcing a  certain  order  against  the  company,  whereby  the  right 
of  the  railway  company  to  charge  fares  upon  its  railway  ffystem 
had  been  reduced  below  what  it  was  contended  had  been  pre- 
viously fixed  by  an  ordinance  of  the  city  of  Milwaukee,  which, 
it  was  alleged,  upon  acceptance,  constituted  an  irrevocable  con- 
tract between  the  company  and  the  city.  In  the  allegations  of  the 
complaint  it  appears  that  on  January  2,  1900,  there  was  granted 
to  the  plaintiff  the  right  to  operate  over  certain  streets,  and  in  the 
ordinances  of  that  date  all  franchises  expiring  prior  to  December 
31,  1934,  were  extended  to  that  date,  and  all  franchises  which 
would  otherwise  expire  subsequently  to  that  date  were  made  to 
terminate  at  that  time. 

Section  6  of  the  ordinance  provides: 

**After  the  passage,  publication  and  acceptance  of  this  ordi- 
nance by  said  railway  company,  the  rate  of  fare  for  one  contin- 
uous passage  upon  the  lines  of  railway  within  said  city  limits  of 
said  city  owned  and  operated  by  said  railway  company  construo- 
ted  under  any  franchise  herein,  heretofore  or  hereafter  granted 
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to  said  railway  company  or  its  predecessors^  successors  or  assigns^ 
as  the  case  may  be,  shall  be  not  to  exceed  5  cents  for  a  single  f are^ 
except  for  children  tinder  ten  years  of  age  the  rate  of  fare  shall 
be  3  cents  for  one  child  and  5  cents  for  two  children^  and  infanta 
Tinder  three  years  of  age  free.  Except  where  cars  or  carriages 
shall  be  chartered  at  a  special  price,  which  fare  shall  entitle  each 
passenger,  upon  demand  made  at  the  time  of  payment  of  fare,  to 
one  transfer  at  established  points  of  transfer  to  any  connecting  or 
cross  line  of  said  railway  company  for  passage  within  said  city,, 
and  convenient  points  of  transfer  shall  be  maintained  and  such  ad- 
ditional points  of  transfer  established  as  will  carry  out  the  full 
intent  and  purpose  of  this  ordinance  to  maintain  and  extend  the 
transfer  system  now  in  force  upon  the  lines  of  said  railway  com- 
pany  at  the  present  standard  of  convenience  for  the  people  of 
said  city.  Each  transfer  ticket  shall  be  good  only  for  the  passen- 
ger to  whom  it  is  issued,  and  for  a  continuous  trip  in  the  direction 
specified  upon  the  transfer  so  given,  and  upon  the  first  car  leav- 
ing the  transfer  intersection  after  the  time  designated  on  such 
transfer. 

"Provided,  however,  that  after  the  acceptance  of  the  terms  of 
this  ordinance  the  railway  company  shall,  on  demand  made  at  its 
office  in  said  city,  or  to  the  conductors  on  its  cars  operated  on  its 
lines  within*  the  corporate  limits  of  said  city,  sell  tickets  in  pack- 
ages of  twenty-five  for  $1  or  six  for  25  cents,  each  of  which 
tickets  shall  entitle  the  holder  thereof  to  use  the  same  upon  the 
cars  of  said  railway  company  only  between  the  hours  of  5:30 
o'clock  and  8  o'clock  in  the  morning  and  between  the  hours  of  5 
o'clock  and  7  o'clock  central  standard  time,  in  the  afternoon  of 
each  day,  until  January  1, 1905,  and  shall  also  entitle  the  holder 
to  the  same  privileges  as  are  or  may  be  accorded  to  passengers 
paying  a  cash  fare  of  6  cents ;  and  the  said  railway  company  shall 
from  and  after  January  1,  1905,  continue  the  sale  of  tickets  in 
packages  at  the  price  aforesaid  until  December  31,  1934,  each  to 
be  good  at  all  hours  of  the  day,  with  the  same  privileges  as  are 
or  may  be  accorded  to  passengers  paying  a  single  cash  fare  of  5 
cents." 

The  bill  sets  out  the  acceptance  of  this  ordinance,  and  thereby 
it  is  claimed  the  company  obtained  the  right  to  charge,  until 
December  81,  1934,  a  cash  fare  of  5  cents,  and  to  sell  tickets  in 
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packages  of  twenty-five  for  $1,  or  six  for  25  cents,  each  of  which 
tickets  should  entitle  the  holder  to  use  the  same  upon  the  cars  be- 
tween the  hours  mentioned  in  the  ordinance,  and  to  have  the 
privileges  accorded  to  passengers  paying  6  cents  fare.  In  No- 
vember, 1906,  the  city  of  Milwaukee  filed  a  complaint  with  the 
defendant  Kailroad  Commission  for  a  reduction  of  rates  of  fare, 
and  filed  a  similar  complaint  May  13th,  1908.  This  proceeding 
resulted  in  the  order  complained  of,  which  did  not  interfere  with 
the  cash  fare  prescribed,  but  provided  that  the  company  should 
discontinue  its  rate  of  twenty-five  tickets  for  $1,  and  should  sell 
tickets  in  packages  of  thirteen  for  50  cents,  which  tickets  were 
ordered  to  be  accepted  in  payment  of  fare.  It  is  alleged  that  this 
action  of  the  Railroad  Commission  impairs  the  obligation  of  the 
contract  between  the  city  and  the  company,  and  takes  the  plain- 
tiflf's  property  without  due  process  of  law,  in  violation  of  §  10  of 
article  1  of  the  Constitution  of  the  United  States  and  of  the  14th 
Amendment  thereto. 

On  the  hearing  in  the  court  of  first  instance,  it  was  held  that 
there  was  no  contract  made  by  the  passage  and  acceptance  of  the 
ordinance  which  we  have  quoted,  and  the  complaint  was  accord- 
ingly dismissed.  Upon  appeal  to  the  supreme  court  of  Wisconsin 
that  judgment  was  affirmed  (153  Wis.  592,  L.R.A.  — ,  142  N.  W. 
491,  Ann.  Cas.  1915A,  911).  The  case  was  heard  before  six 
judges  of  that  court.  Three  held  that  the  statute  upon  which  the 
plaintiff  relied  as  conferring  authority  upon  a  municipal  corpor- 
ation to  make  the  contract  in  question  did  not  authorize  the  mak- 
ing of  a  contract  which  would  prevent  the  future  exercise  of  the 
authority  of  the  state  to  regulate  the  rates  of  fare  by  legislative 
action.  A  fourth  judge  expressed  no  view  upon  this  phase  of  the 
case,  specifically  holding  that  under  the  Wisconsin  Constitution 
there  was  no  power  to  delegate  to  municipal  corporations  an 
authority  to  make  irrepealable  contracts  respecting  rates.  Two 
of  the  judges  dissented  upon  the  ground  that  there  was  an  ir- 
repealable contract,  valid  and  binding  between  the  companv  and 
the  city,  which  was  violated  by  the  subsequent  legislation  creating 
and  empowering  the  Railroad  Commission,  and  because  of  the 
action  of  that  body  in  reducing  the  rate  of  fare. 

In  the  view  we  take  of  the  case  it  is  unnecessary  to  pass  upon 
the  question  whether  the  ordinance  had  the  effect  to  make  a  con- 
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tract  binding  between  the  oity  and  the  company  until  subsequent 
legislative  action  by  the  state,  or  to  decide  whether  the  grant  of 
the  rights  and  privil^es  as  to  fares  was,  under  the  Wisconsin 
Constitution,  revocable  at  the  will  of  the  legislature. 

Section  1862  of  the  Kevised  Statutes  of  1860  provides: 

"Section  1862.  Corporations  for  constructing,  maintaining 
and  operating  street  railways  may  be  formed  under  chapter  86, 
and  shall  have  powers  and  be  governed  accordingly.  Any  muni- 
cipal corporation  or  county  may  grant  to  any  such  corporation, 
under  whatever  law  formed,  or  to  any  person  who  has  the  right  to 
construct,  maintain  and  operate  street  railways  the  use,  upon 
such  terms  as  the  proper  authorities  shall  determine,  of  any 
streets,  parkways,  or  bridges  within  its  limits  for  the  purpose  of 
laying  single  or  double  tracks  and  running  cars  thereon  for  the 
carriage  of  freight  and  passengers,  to  be  propelled  by  animals  or 
such  other  power  as  shall  be  agreed  on,  with  all  necessary  curves, 
turnouts,  switdaes  and  other  convenience^-  Every  such  road  shall 
be  constructed  upon  the  most  approved  plflji  and  be  subject  to  such 
reasonable  rules  and  regulations  and  the  payment  of  such  license 
fees  as  the  proper  municipal  authorities  may  by  ordinance,  from 
time  to  time,  prescribe.  Any  such  grants:  heretofore  made  shall 
not  be  invalid  by  reason  of  any  want  of  power  in  such  municipal 
corporation  to  grant,  or  any  such  railway  corporation  or  person 
to  take  the  same;  but  in  such  respects  are  heoreby  confirmed." 

The  fixing  of  rates  which  may  be  charged  by  public  service  cor- 
porations, of  the  character  here  involved,  is  a  legislative  function 
of  the  state,  and  while  the  right  to  make  contracts  which  shall 
prevent  the  state  during  a  given  period  from  exercising  this  im- 
portant power  has  been  recognized  and  approved  by  judicial 
decisions,  it  has  been  uniformly  held  in  this  court  that  the  re- 
nunciation of  a  sovereign  right  of  this  character  must  be  evi- 
denced by  terms  so  clear  and  unequivocal  as  to  permit  of  no  doubt 
as  to  their  proper  construction.  This  proposition  has  been  so  fre- 
quently declared  by  decisions  of  this  court  as  to  render  unneces- 
sary any  refe^nce  to  the  many  cases  in  which  the  doctrine  has 
been  aJ9Girmed.  The  principle  involved  was  well  stated  by  Mr. 
Justice  Moody  in  Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211 
U.  S.  265,  273,  53  L.  ed.  176,  182,  29  Sup.  Ct.  Rep.  50: 

^The  surrender,  by  contract,  of  a  power  of  government,  though 
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in  certain  well-defined  cases  it  may  be  made  by  legislative  author- 
ity, is  a  very  grave  act,  and  the  surrender  itself,  as  well  as  the' 
authority  to  make  it,  must  be  closely  scrutinized.  No  other  body 
than  the  supreme  legislature  (in  this  case  the  legislature  of  the 
state)  has  the  authority  to  make  such  a  surrender,  unless  the- 
authority  is  clearly  delegated  to  it  by  the  supreme  legislature. 
The  general  powers  of  a  municipality,  or  of  any  other  political 
subdivision  of  the  state,  are  not  sufBci^it.  Specific  authority  for 
that  purpose  is  required.'^ 

The  chief  justice  of  Wisconsin,  who  delivered  the  opinion  in 
which  two  other  judges  concurred,  did  not  call  in  question  the 
right  of  the  city  to  make  a  contract  with  a  public  utility  corpora- 
tion,  fixing  the  rates  to  be  charged  for  a  definite  period,  which 
would  bind  the  city  itself,  but  placed  his  decision  upon  the  ground 
that  the  section  in  question  gave  no  distinct  authority  to  the  city 
to  contract  away  the  legislative  authority  of  the  state  to  fix  tolls 
and  fares  by  lowering  them  if  found  to  be  excessive;  that  while 
the  term  ^^grant"  was  used,  he  held  the  grant  was  to  be  upon  terms 
such  as  the  municipal  authorities  might  determine,  and  that  this 
language  was  more  appropriate  to  the  exercise  of  power  by  the 
municipality  than  to  the  making  of  a  contract  between  parties* 
The  language  of  the  section  certainly  lends  itself  to  this  construc- 
tion, and  there  is  nothing  in  specific  terms  conferring  the  right 
to  contract  by  agreement  between  parties,  much  less  to  make  such 
contract  during  its  existence  exclusive  of  any  further  right  of  the 
state  to  act  upon  the  subject  in  the  exercise  of  its  legislative  au- 
thority. It  authorizes  the  grant  of  the  use  of  the  streets  upon  such 
terms  as  the  proper  authorities  shall  determine,  not  upon  such 
terms  as  the  parties  in  interest  shall  agree  to. 

Among  cases  in  this  court  specially  relied  upon  by  the  plaintiff 
in  error  is  Detroit  v.  Detroit  Citizens'  Street  K.  Co.  184  TJ.  S. 
368,  46  L.  ed.  592,  22  Sup.  Ct.  Rep.  410.  It  was  therein  held, 
quoting  constructions  of  the  supreme  court  of  Michigan,  that  the 
legislation  involved  authorized  the  making  of  a  contract  between 
the  city  and  the  street  railway  company,  which  the  city  undertook 
to  abrogate  by  subsequent  ordinances ;  and  the  fact  that  the  legis- 
lature had  not  attempted  to  interfere  with  the  rights  of  the  street 
railway  company  in  Detroit  was  stated,  and  the  extent  of  its 
power  to  interfere  with  the  rights  of  the  street  railway  companv 
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expressly  held  not  to  be  involved  in  the  case.  In  another  case  re- 
lied upon  by  plaintiff  in  error,  Cleveland  v.  Cleveland  City  E. 
Oo.  194  U.  S.  517,  48  L.  ed.  1102,  24  Sup.  Ct.  Kep.  756,  it  was 
specifically  stated  (p.  534)  that  the  courts  of  Ohio  had  held  that 
the  acceptance  of  ordinances  of  the  character  in  question  consti- 
tuted a  binding  contract,  and  the  Ohio  statute  was  set  forth  and 
held  to  expressly  authorize  a  binding  contract  for  the  period 
covered  by  the  statute.  In  the  case  of  Minneapolis  v.  Minneapolis 
Street  E.  Co.  215  U.  S.  417,  54  L.  ed.  259,  30  Sup.  Ct.  Eep.  118, 
the  ordinance  which  was  held  to  constitute  a  binding  contract  for 
the  rates  of  fare  prescribed  therein  was  specifically  validated  by 
an  act  of  the  legislature  of  Minnesota  subsequently  passed. 

It  is  true  that  this  court  has  repeatedly  held  that  the  discharge 
■of  the  duty  imposed  upon  it  by  the  Constitution  to  make  effectual 
the  provision  that  no  state  shall  pass  any  law  impairing  the  ob- 
ligation of  a  contract  requires  this  court  to  determine  for  itself 
whether  there  is  a  contract,  and  the  extent  of  its  binding  obliga* 
tion;  and  parties  are  not  condujded  in  these  respects  by  the 
determination  and  decisions  of  the  courts  of  the  states.  While 
this  is  so,  it  has  been  frequently  held  that  where  a  statute  of  a 
state  is  alleged  to  create  or  authorize  a  contract  inviolable  by  sub- 
sequent legislation  of  the  state,  in  determining  its  meaning  much 
consideration  is  given  to  the  decisions  of  the  highest  court  of  the 
state.  Among  other  cases  which  have  asserted  this  principle  are 
Freeport  Water  Co.  v.  Freeport,  180  U.  S.  587,  45  L.  ed.  679,  21 
Sup.  Ct.  Eep.  493,  and  Vicksburg  v,  Vicksburg  Waterworks  Co. 
206  U.  S.  496,  509,  51  L.  ed.  1155,  1160,  27  Sup.  Ct.  Eep.  762. 

Both  sides  contend  that  the  decisions  of  the  supreme  court  of 
the  state  have  decided  this  controversy.  The  plaintiff  in  error  in- 
sists that  it  is  governed  by  Linden  Land  Co.  v.  Milwaukee  Elec- 
tric E.  &  Light  Co.  107  Wis.  493,  83  N.  W.  861.  In  that  case  an 
injunction  was  sought  by  a  taxpayer  and  owner  of  property  abut- 
ting upon  the  street,  to  enjoin  the  company  from  accepting  the 
franchise  and  the  state  officers  from  receiving  the  acceptance  of 
the  ordinance  of  1900*  The  Linden  Land  Company  and  another, 
as  taxpayers  and  owners  of  land  abutting  upon  the  street,  were 
afterwards  brought  in  as  plaintiffs,  and  the  court,  speaking  of 
§  1862,  said  the  city  was  empowered  to  grant  the  use  of  streets 
and  franchises  to  street  railway  companies  upon  such  terms  as  the 
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proper  authorities  should  determine,  and  that  that  was  a  broad 
grant  of  discretionary  powers,  and  also  said  that  in  the  character 
of  suit  then  before  it,  the  right  to  maintain  it  depended  upon 
whether  there  had  been  shown  any  wrongful  squandering  or  sur- 
render of  the  moneys,  property,  or  property  rights  of  the  city,  or 
unlawful  increase  of  the  burdens  of  taxation  threatened  by  the 
proposed  ordinance,  and  held  that  the  claim  that  parties  had  of- 
fered large  sums  of  money  for  the  franchise  privileges  granted  to 
the  company,  and  that  the  company  itself  had  offered  to  pay  large 
sums  of  money  in  case  the  city  would  grant  the  right  to  charge 
5  cents  fare  until  the  year  1935,  did  not  sustain  the  allegation 
that  there  was  a  squandering  of  the  money  and  rights  of  the  city, 
in  rejecting  the  offers  and  enacting  the  ordinance.  We  do  not 
find  in  this  case  any  decision  of  the  question  here  involved,  as  to 
whether  the  alleged  contract  between  the  city  and  the  company 
would  have  the  effect  to  deny,  because  of  the  provisions  granting 
authority  to  the  city  in  §  1862,  the  subsequent  right  of  the  legis- 
lature to  fix  rates  binding  upon  the  company. 

The  chief  justice  in  the  opinion  in  the  present  case  regarded 
the  construction  of  §  1862  as  controlled  by  the  previous  case  of 
Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13,  140 
Am.  St.  Rep.  1056,  129  N.  W.  925.  In  that  case,  the  supreme 
court  of  Wisconsin  used  the  following  language,  which  is  quoted 
with  approval  by  the  chief  justice  in  this  case: 

"No  specific  authority  having  been  conferred  on  the  city  to 
enter  into  the  contract  in  question,  the  right  of  the  state  to  inter- 
fere whenever  the  public  weal  demanded  was  not  abrogated.  The 
contract  remained  valid  between  the  parties  to  it  until  such  time 
as  the  state  saw  fit  to  exercise  its  paramount  authority,  and  no 
longer.  To  this  extent,  and  to  this  extent  only,  is  the  contract 
before  us  a  valid  subsisting  obligation.  It  would  be  unreasonable 
to  hold  that  by  enacting  §  1862,  Stat.  (1898),  or  §  1863,  Stat 
(Supp.  1906;  Laws  of  1901,  chap.  425),  the  state  intended  to 
surrender  its  governmental  power  of  fixing  rates.  That  power 
was  only  suspended  until  such  time  as  the  state  saw  fit  to  act" 

The  chief  justice  further  pointed  out  that  §  1863,  which  was 
in  question  in  the  Manitowoc  Case,  was  substantially  the  same  as 
§  1862,  involved  in  the  present  case;  for  while  §  1863  authorized 
consent  by  municipal  authorities  to  the  use  of  streets  upon  such 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


I 
MILWAUKEE  ELEC.  K.  &  L.  00.  r.  RAILKOAD  COM.  599 

terms  and  subject  to  such  rules  and  regulations  and  the  payment 
of  such  license  fees  as  the  council  or  board  may  from  time  to 
time  prescribe,  it  was  the  same  in  effect  as  §  1862,  authorizing 
municipal  authorities  to  grant  the  use  of  streets  upon  such  terms 
as  they  shall  determine,  and  concluded : 

'^e  are  of  the  opinion,  therefore,  that  the  holding  in  the  Mani- 
towoc Case,  to  the  effect  that  neither  section  indicated  any  legis- 
lative intention  of  surrendering  the  sovereign  power  of  the  state 
to  regulate  fares,  was  entirely  correct  and  was  advisedly  made." 

While  it  is  true  that  the  opinion  of  the  chief  justice  in  this  case 
was  concurred  in  by  only  two  other  judges  of  the  six  who  sat  on 
this  appeal,  in  view  of  the  decision  of  the  same  court  in  the 
Manitowoc  Case,  we  can  have  no  doubt  that  the  judicial  inter- 
pretation of  §  1862  by  the  highest  court  of  the  state  of  Wisconsin 
denies  authority  to  municipal  corporations  to  make  contracts  con- 
cluding the  state  from  the  future  exercise  of  its  power  to  fix  the 
rates  which  may  be  charged  by  such  public  service  corporations 
as  are  here  involved. 

In  view  of  the  weight  which  this  court  gives  in  deciding  ques- 
tions involving  the  construction  of  legislative  acts  to  decisions 
of  the  highest  courts  of  the  states  in  cases  of  allied  contracts, 
and  our  own  inability  to  say  that  this  statute  unequivocally  grants 
to  the  municipal  authorities  the  power  to  deprive  the  l^slature 
of  the  right  to  exercise  in  the  future  an  acknowledged  function 
of  great  public  importance,  we  reach  the  conclusion  that  the  judg- 
ment of  the  Supreme  Court  of  Wisconsin  in  this  case  should  be 
aj£rmed. 

We  may  observe  that  the  contention  of  deprivation  of  property 
without  due  process  of  law  is  practically  disposed  of  in  what  we 
have  said.  For  if  the  state  might  still  exercise  its  authority  to 
fix  rates  notwithstanding  the  so-called  contracting  ordinance,  the 
exercise  of  such  lawful  power  could  not  deprive  the  plaintiff  of 
property  without  due  process. 

Affirmed. 
P.UJ1.1916II. 
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ARIZONA  CORPORATION  COMMISSION. 

IN  BE  PHCENIX  RAILWAY  COMPANY. 
[Docket  No.  249.] 

Service  —  Street  railway  —  Construction  —  Effect  on  property  valuea. 

In  considering  a  petition  for  an  order  requiring  the  conBtruction 
of  a  railroad  loop»  the  Commiflsion  need  give  no  consideration  to  the 
question  of  the  effect  of  the  proposed  construction  upon  property  yalues 
in  the  vicinity  of  the  proposed  construction. 
Service  »•  Street  railijoay  »•  Construction  —  Effect  on  hospital. 

In  passing  upon  a  petition  for  an  order  requiring  the  construction 
of  an  extension  to  a  street  railway  line,  the  objection  of  hospital  au- 
thorities that  the  operation  of  electric  railways  on  a  street  passing  the 
hospital  would  be  detrimental  to  the  health  and  comfort  of  the  patients 
in  the  hospital  is  deserving  of  consideration. 
Service '^  Street  railumy  ^  Constimction  ^  Convenience  and  necessity. 

A  petition  for  an  order  requiring  a  street  car  company  to  make 
an  extension  of  its  line  will  be  denied  where  such  construction  would 
be  an  inconvenience  to  the  traveling  public  and  serve  no  purpose  other 
than  the  interests  of  a  proposed  public  market  and  of  property  owners 
within  a  limited  area. 

[June  21, 1915.] 

AppLicATiON.of  certain  residents  of  the  city  of  PhoBnix  for  an 
order  requiring  the  construction  of  an  extension  of  the  street  rail- 
way loop  in  the  city  of  Phoenix  by  the  Phoenix  Railway  Com- 
pany; denied. 

Appearances:  Eeese  M.  Ling  and  James  Westervelt  for  pe- 
titioners; Chalmers  &  Kent  for  Phoenix  Eailway  Company  of 
Arizona;  J.  0.  Adams  for  protestants. 

Jones,  Commissioner:  By  petition  filed  April  22, 1915,  H.  J. 
Hilton  and  various  other  residents,  freeholders  or  taxpayers  of 
Phoenix,  petitioned  the  Commission  to  require  the  "Phoenix  Rail- 
way Company  of  Arizona  to  show  cause  on  a  date  to  be  set  why 
said  railway  company  should  not  be  required  to  construct  and 
operate  a  loop  line"  involving  an  extension  of  the  line  and  tracks 
of  the  street  railway  company  from  First  to  Fourth  streets  on 
Monroe  street,  and  from  Roosevelt  to  Washington  street  on 
Fourth  street 

Petitioners  allege  that  the  Phoenix  Public  Market  Company 
has  completed  arrangements  to  establish  a  public  market  in  the 
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building  covering  the  south  half  of  the  block  bounded  by  Fourth, 
Washington,  and  Third  streets  in  Phoenix,  provided  a  loop  is 
extended  as  petitioned  for,  and  further,  that  it  will  be  greatly 
to  the  benefit  and  convenience  of  residents  of  all  parts  of  Phoenix 
served  by  existing  lines  of  the  Phoenix  Railway  Company  of  Ari- 
zona that  the  proposed  loop  be  extended  as  above  described. 

Petitioners  further  ask  that  cars  of  the  Phoenix  Railway  Com- 
pany known  as  Second  avenue,  Indian  School,  Glendale,  and 
Brill  lines  be  operated  over  and  around  the  loop  when  extended. 

A  copy  of  the  petition  was  served  upcm  the  Phoenix  Railway 
Company  of  Arizona  on  April  23d.  In  its  answer,  the  Phoenix 
Railway  Company  of  Arizona  demurs  to  the  petition  upon  the 
grounds  that  the  facts  stated  therein  are  not  sufficient  to  consti- 
tute a  cause  of  action  against  respondent,  or  to  warrant  the  relief 
prayed  for,  or  any  relief ;  and  further,  that  the  order  prayed  for 
is  not  within  the  jurisdiction  of  the  Commission. 

In  giving  notice  of  hearing,  the  Commission  stated  that  the 
petition  would  be  considered  together  with  a  proposition  of  a 
change  of  service  of  the  Indian  School  and  Glendale  car  lines 
down  Fourth  street  and  aroimd  the  proposed  loop  instead  of 
down  First  street,  as  now  operated.  The  matter  came  on  for 
hearing  before  the  Commission  on  May  17th,  1915. 

In  docket  No.  238,  decided  April  7,  1915,  the  Commission 
denied  a  petition  of  substantially  the  same  interests  represented 
by  the  petition  at  bar.  The  petition  in  docket  No.  238  asked 
for  an  order  requiring  the  Street  Railway  Company  to  build  a 
line  on  Fourth  street  from  Roosevelt  street  to  Washington  street, 
and  continue  the  line  now  under  construction  on  Monroe  street 
from  First  street  to  Fourth  street,  and  to  operate  over  the  Fourth 
street  line  all  the  cars  now  being  operated  over  the  First  street 
line.  This  meant  an  abandonment  of  the  present  service  and 
line  on  Roosevelt  street  from  near  Third  to  First  streets,  and  on 
First  street  from  Roosevelt  to  Washington  streets,  and  also  an 
abandonment  of  the  Brill  line  from  Fourth  street  to  First  street. 

The  petition  now  being  reviewed  is  for  a  continuation  of  the 

Monroe  street  line  from  First  street  to  Fourth  street,  a  distance 

of  three  blocks,  and  the  construction  of  a  line  from  Monroe  to 

Washington  street  on  Fourth  street,  a  distance  of  two  blocks,  and 

that  the  cars  of  the  Indian  School  line,  Glendale  line,  and  Brill 
P.U.R.1916D. 
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line  be  operated  as  at  present  on  First  street,  but  instead  of  con- 
tinuing to  Washington  street,  to  turn  eastward  on  Monroe 
street,  thence  on  Fourth  street  to  Washington,  and  westward  on 
Washington  street  to  the  Second  avenue  line,  which  would  be 
used  to  Monroe  street,  thus  forming  a  loop  for  the  operation  of 
the  cars  above  described. 

To  this  plan  the  street  railway  company  objected.  It  would 
involve  the  construction  of  five  blocks  or  additional  line  without 
any  compensating  advantages,  except  what  might  flow  to  property 
owners  or  business  interests  located  on  Monroe  and  Fourth  streets, 
now  without  street  car  service. 

In  our  opinion,  this  plan  is  objectionable,  having  in  mind  the 
interest  of  the  patrons  of  the  street  car  company.  Passengers 
using  the  several  lines  above  named  would,  under  such  operating 
conditions,  be  carried  on  Roosevelt  street  from  Third  to  First 
street  in  a  westerly  direction;  on  Monroe  street  they  would  be 
carried  east  for  three  blocks  and  again  when  reaching  Washington 
street  would  be  carried  three  blocks  west,  thus  requiring  all  pas- 
sengers desiring  to  reach  the  center  of  the  city  to  be  transported 
six  blocks  out  of  their  direct  line.  This  would  not  be  a  con- 
venience to  the  public  and  is  in  no  respect  a  necessity. 

At  the  hearing,  petitioners  practically  abandoned  this  plan  and 
did  not  urge  its  adoption,  but,  in  lieu  thereof,  re-opened  the  ques- 
tion of  a  new  line  on  Fourth  street  from  Roosevelt  street  to 
Washington  street,  the  abandonment  of  the  existing  line  on 
Roosevelt  street  from  Third  to  First  street,  and  on  First  street 
from  Roosevelt  to  Pearce  street,  a  distance  of  about  five  and  one- 
half  blocks,  the  continuation  of  operation  of  the  Brill  line  on 
First  street  from  Pearce  street  to  Washington,  and  the  changing 
of  the  operation  of  the  Glendale  and  Indian  School  lines  from 
First  street  over  a  line  to  be  constructed  on  Fourth  street  to 
Washington  street. 

Petitions  containing  a  great  many  signatures  have  been  filed 

with  the  Commission,  both  in  support  of  and  in  opposition  to  the 

proposed  change  of  routeing  and  construction  of  this  loop  line. 

Letters  have  been  received  from  some  signers  of  the  petition 

favoring  the  change,  asking  that  their  names  be  removed  from 

such  petition  and  that  they  be  recorded  in  opposition  to  any 

change  in  the  existing  street  car  situation. 
P.U.R.1915D. 
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In  docket  "No.  3  the  Commiasion  entered  an  order  December 
18,  1912,  requiring  the  Phcenix  Railway  Company  of  Arizona 
to  make  certain  changes,  improvements,  and  betterments  looking 
to  more  efficient  service  and  a  safer  operation.  Among  other 
improvements  ordered  was  the  double  tracking  of  the  Indian 
ochool  line,  which  involved  the  double  tracking  of  First  street 
between  Washington  and  Eoosevelt  streets.  This  order  of  the 
Commission  has  not  been  fully  complied  with.  The  First  street 
line  has  not  been  double  tracked  as  required. 

On  Ifovember  15,  1913,  in  docket  No.  104,  the  Phoenix  Rail- 
way Company  of  Arizona  was  ordered  to  construct  a  single  line 
of  track  on  Monroe  street  connecting  its  track  on  First  street  with 
its  track  on  Second  avenue  for  the  purpose  of  forming  a  loop  over 
which  to  operate  cars  of  the  Indian  School  line,  Brill  line,  and 
Olendale  line.  This  track  has  been  constructed,  but  not  con- 
nected at  First  street  and  has  not  yet  been  operated.  Contempt 
proceedings  are  now  pending  against  the  Phoenix  Railway  Com- 
pany of  Arizona  for  neglect,  failure,  or  refusal  to  obey  orders 
of  the  Commission  in  connection  with  these  matters. 

The  granting  of  the  petition  herein  prayed  for,  or  the  issuance 
of  any  orders  requiring  construction  on  Fourth  street,  would 
necessarily  require  a  modification  or  suspension  of  orders  here- 
tofore granted  in  the  cases  above  cited.  We  are  of  the  opinion 
that,  had  the  Phoenix  Railway  Company  of  Arizona  moved  with 
ordinary  diligence,  previous  orders  of  the  Commission  would 
have  long  since  been  complied  with  and  the  conditions  now  con- 
fronting them  would  have  been  obviated.  The  Commission  made 
its  notice  of  hearing  sufficiently  comprehensive  to  enable  it  to 
make  final  disposition  of  the  loop  controversy. 

The  testimony  taken  in  docket  No.  238  has  been  made  a  part 
of  the  record  in  this  case,  and  the  Commission  has  before  it  a  great 
deal  of  testimony  supporting  the  application  or  favoring  the  con- 
struction of  a  line  on  Fourth  street. 

Contrariwise,  oral  testimony  and  written  petitions  were  sub- 
mitted in  opposition  to  both  the  proposed  extended  Monroe  street 
loop  and  the  Fourth  street  construction.  Much  of  the  testimony, 
both  for  and  against  the  two  proposed  plans,  appears  to  be  predi- 
cated upon  a  fear  or  hope  that  property  values  might  be  adversely 
or  favorably  affected;  while  this  aspect  of  the  case  naturally 
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appeals  to  those  directly  interested  in  property  and  real  estate 
values  within  the  district  embraced  in  the  present  and  proposed 
lines,  it  is  unimportant  to  the  general  public  and  the  patrons  of 
the  street  railway,  and  is  not  properly  a  consideration  in  dealing 
with  the  subject  of  public  convenience  and  necessity. 

The  management  of  the  Catholic  hospital,  schools,  and  church 
objects  to  lines  being  built  on  Fourth  and  Monroe  streets.  The 
hospital  faces  the  proposed  Fourth  street  line ;  the  church  and  two 
school  buildings  face  the  proposed  Monroe  street  line.  Repre- 
sentatives of  the  church,  schools,  and  hospital  state  that  operation 
of  electric  railways  on  these  streets  would  be  detrimental  to  the 
health  and  comfort  of  its  patients,  a  menace  to  the  safety  of 
the  children  attending  school,  and  disturbing  to  church  services. 

Others  oppose  the  proposed  change  upon  the  grounds  that 
subsidies  had  been  granted  or  given  the  street  railway  company 
to  establish  lines  as  they  now  exist,  and  that  it  would  be  unjust 
to  deprive  them  of  facilities  heretofore  encouraged  and  long  en- 
joyed. Further,  in  opposition  to  any  changes  in  operation,  it 
is  stated  that  passengers  destined  to  points  on  Central  avenue, 
a  prominent  street  of  Phoenix,  would  be  seriously  inconvenienced 
by  being  carried  on  Fourth  street,  four  blocks  from  Central 
avenue,  rather  than  on  First  street,  one  block  distant 

Advocates  of  the  Fourth  street  loop  advance  the  argument  that 
it  will  insure  the  establishing  of  a  large  public  market;  will  re- 
sult in  increased  street  railway  facilities  and  mileage ;  will  serve- 
a  greater  portion  of  Washington  street,  the  main  business  street 
of  the  city,  and  will,  in  general,  better  serve  passengers  using  the 
Indian  School  and  Glendale  Lines,  and  be  of  material  benefit  te 
attendants  of  the  high  school.  Such  advocates  point  out  that 
First  street  will  still  have  a  line  from  Pearce  street  to  Washington 
street,  and  that  passengers  from  the  Glendale  and  Indian  School 
lines  desiring  to  leave  cars  on  First  street  may  do  so  by  trans- 
ferring to  the  Brill  car  at  Fourth  street.  The  railway  company 
announces  that  it  will  improve  its  Brill  line  service  in  the  near 
future. 

Protest  of  the  Catholic  hospital  management  is  deserving  of 
consideration,  yet  we  believe  that  cars  can  and  should  be  oper- 
ated in  this  vicinity  in  such  manner  as  will  not  disturb  or 
be  detrimental  to  the  management  or  its  patients.    So  far  as  the 
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church  and  school  are  concerned,  attention  is  directed  to  the  fact 
that  the  Monroe  street  loop  line,  constructed  under  order  of  this 
Commission;  passes  a  public  grammar  school  and  a  church  situ- 
ated on  Monroe  street  between  Central  avenue  and  First  avenue. 
This  line  also  passes  the  Y.  M.  C.  A*  building  where  public  meet- 
ings are  often  held. 

AH  facts  of  record  considered,  we  are  of  the  opinion  that 
public  necessity  and  convenience  will  be  enhanced  by  the  construe- 
tion  of  a  line  on  Fourth  street  from  Eoosevelt  street  to  Wash- 
ington street,  and  the  operation  of  the  Glandale  and  Indian 
School  cars  on  such  line  and  around  the  Second  avenue  and  Mon- 
roe street  loop. 

The  petition  herein  must  be  denied  for  reasons  heretofore 
stated.  The  mere  enlargement  of  the  loop  by  extending  it  from 
First  street  to  Fourth  street  on  Monroe  street  would  be  an  inconr 
venience  to  the  traveling  public  and  serve  no  purpose  other  than 
the  interests  of  the  proposed  public  market  and  property  owners 
in  this  limited  area. 

Phoenix  Railway  Company  of  Arizona  states  in  the  record: 
^The  sti^et  car  company  is  inclined  to  contest  this  case  as  far 
as  it  can,  and  that  is  the  ordering  of  the  extension  of  the  loop 
alone.  We  are  practically  together  with  the  other  gentlemen  on 
the  propogition  to  come  down  Fourth  street  and  operate  certain 
of  our  cars  around  the  loop,  that  is,  the  Indian  School  line  and 
Glendale  car  lines  around  the  loop ;  that  is,  with  an  order  of  the 
Commission  excusing  us  from  double  tracking  on  First  street. 
.  .  .  The  matter  was  taken  up  with  our  principals  in  Los 
Angeles  and  they  agreed  that  if  the  Indian  School  line  and  Glen- 
dale lines  were  brought  down  Fourth  street  to  Washington,  the 
Brill  line  to  remain  in  its  present  place,  giving  service  to  the 
Brill  people  and  the  people  on  First  who  patronize  the  road,  that 
they  would  consider  favorably  the  building  of  the  loop  in  that 
manner,  provided  we  could  get  to  work  at  a  very  early  date." 

Section  2326  (a),  chapter  XL,  Public  Service  Corporation  act, 
empowers  the  Phoenix  Railway  Company  of  Arizona  to  make  the 
Fourth  street  and  Monroe  street  extensions,  which  it  has  ex- 
pressed a  willingness  to  do.  Permission  of  the  Commission  is 
required  to  abandon  lines  and  service,  and  our  order  relating  to 

double  tracks  on  First  street  should  be  modified  in  event  the  pro- 
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posed  plans  are  carried  out  Our  order  will  embrace  permission 
to  make  the  necessary  construction  and  extensions  on  Fourth 
and  Monroe  streets ;  abandoning  five  and  one-half  Jblocks  of  line 
on  First  and  Boosevelt  streets ;  modifications  of  previous  orders 
concerning  double  tracking  First  street  and  connections  of  the 
Monroe  street  loop  line;  requiring  the  issue  and  honoring  of 
transfers  at  Fourth  and  Pearce  streets, — all  conditioned,  how- 
ever, upon  the  Phoenix  Eailway  Company  of  Arizona  commenc- 
ing and  completing  the  proposed  work  within  the  reasonable  time 
stated  in  our  order. 

ORDER. 

It  is  ordered  that  the  petition  of  H.  J.  Hilton  et  al.,  for  an 
order  requiring  the  Phoenix  Railway  Company  of  Arizona  to  con- 
struct a  line  of  railway  on  Monroe  street  from  First  street  to 
Fourth  street,  thence  on  Fourth  street  to  Washington  street,  and 
to  operate  certain  of  its  cars  over  and  via  such  railway,  be,  and 
the  same  is  hereby,  denied. 

It  is  further  ordered  that  such  part  of  the  order  of  the  Com- 
mission entered  August  7,  1912,  and  amended  March  17,  1913, 
and  March  14,  1914,  docket  No.  3,  directed  to  and  requiring  the 
Phoenix  Railway  Company  of  Arizona  to  double  track  its  First 
street  line  from  Monroe  street  to  Pearce  street,  be,  and  the  same 
is  hereby,  withdrawn  and  amended,  provided  and  conditioned 
only,  and  not  otherwise,  that  the  Phoenix  Railway  Company  of 
Arizona  commence  construction  on  or  before  July  1,  1915,  of  a 
double  track  line  of  railway  on  Fourth  street  connecting  its 
Indian  School  line  with  its  Washington  street  line,  said  Fourth 
street  line  to  be  completed  on  or  before  September  1,  1915. 

It  is  further  ordered  that  the  order  of  the  Commission  entered 
N'ovember  15,  1915,  directed  to  and  requiring  the  Phoenix  Rail- 
way Company  of  Arizona  to  construct  a  line  of  railway  on 
Monroe  street,  connecting  its  Second  avenue  and  First  street 
lines,  be,  and  the  same  is  hereby,  amended  and  modified  so  as  to 
permit  the  said  company  to  construct  a  line  of  railway  on  Monroe 
street  from  First  to  Fourth  street,  and  there  connect  with  a  lino 
to  be  built  on  Fourth  street,  provided  and  conditioned  only,  and 
not  otherwise,  that  ^uch  said  construction  be  commenced  not 

P.U.R.1915D. 


Digiti: 


zed  by  Google 


IN  RB  PHCENIX  R.  CO.  607 

later  than  July  1,  1915,  and  completed  not  later  than  September 
1, 1915. 

Permission  is  hereby  given  the  Phoenix  Railway  Company  of 
Arizona  to  construct  a  double-track  line  of  railway  from  a  point 
on  Roosevelt  street,  between  Third  and  Fourth  streets,  thence 
south  on  Fourth  street  to  a  connection  with  its  Washington 
street  line,  such  construction  to  be  in  accordance  with  orders  and 
rules  heretofore  issued  by  the  Commission  relating  to  surface  and 
overhead  construction  of  electric  street  railways. 

Further  permission  is  hereby  given  the  Phoenix  Railway  Com- 
pany of  Arizona  to  route  its  Indian  School  cars  and  Glendale 
cars  over  the  proposed  Fourth  street  line  when  completed,  pro- 
vided the  routeing  of  the  said  cars  on  Fourth  street  be  commenced 
on  or  before  September  1,  1915. 

Further  permission  is  hereby  given  the  Phoenix  Railway  Com- 
pany of  Arizona  to  abandon  that  part  of  its  line  of  railway 
extending  from  its  Indian  School  line  on  Roosevelt  street  be- 
tween Third  and  Fourth  streets,  thence  to  First  street,  thence 
to  Pearce  street,  in  event  it  elects  to  avail  itself  of  the  permission 
herein  granted  and  constructs  a  connecting  line  on  Fourth  street, 
and  not  before  or  otherwise. 

Arizcfna  Corporation  Commission,  by  F.  A.  Jones,  Chairman; 
W.  P.  Geary,  Commissioner. 
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IN  BE  CENTRAL  CALIFORNIA  GAS  COMPANY. 
IN  BE  CENTBAL  CALIFORNIA  GAS  COMPANY. 

IN  RE  CENTRAL  CALIFORNIA  GAS  COMPANY. 

[Decision  No.  2461;  AppIic»tion  Nob.  1427,  1620,  1643.] 
(3  Cases  Consolidated.) 

Security  ismtes^^Orounds  for  denial  ^' Irregularities, 

An  application  by  a  gas  company  for  permission  to  issue  se- 
curities will  be  denied,  where  it  appears  upon  investigation  that  the 
president  of  the  company  also  acted  as  engineer  and  auditor,  that  a 
oonstrnction  company  of  which  the  president  was  the  sole  or  principal 
P.U.R.1916D. 
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owner  made  a  profit  of  40.0  per  cent  on  the  oonBtrvction  of  the  plant, 
that  the  dividends  had  heen  paid  out  of  prior  isBues  of  securities,  that 
various  items  of  operating  expenses  had  been  withheld  and  carried  on 
the  books  as  assets,  and  many  other  irregularities  were  disoloaed  upon 
an  investigation  of  the  books  of  the  company. 

[June  7, 1916.1 

Application  by  the  Central  California  Gas  Company  for  au- 
thority to  issue  securities ;  denied. 

Edgerton,  Commissioner:  There  are  here  under  consider- 
ation three  applications  by  Central  California  Gas  Company. 
Under  application  Na  1427  an  order  has  heretofore  been  made 
granting  a  part  of  this  application.  This  application^  together 
with  application  No.  1520  and  application  No.  1543,  was  ^t 
down  for  hearing  subsequently,  and  it  now  becomes  necessary  to 
finally  conaidfer  and  pass  upon  all  three  of  these  applications. 

In  application  No.  1427  authorization  was  sought  to  issue 
$8,000  first  mortgage  bonds  and  $8,800  par  value  of  stock. 
Under  this  application  an  order  was  made  authorizing  the  issue 
of  $8,000  first  mortgage  bonds.  The  rest  of  the  application  for 
the  issuance  of  stock  was  held  in  abeyance  pending  a  further 
investigation,  due  to  certain  irregularities  disclosed  in  the  finan- 
cial methods  employed  by  the  applicant. 

The  last-mentioned  order  was  made  December  15,  1914,  and 
immediately  thereafter  the  stock  and  bond  department,  the  audit- 
ing department,  and  the  -engineering  department  recommended, 
in  view  of  the  discovery  of  these  irregularities,  that  a  complete 
investigation  be  made  of  the  aflFairs  of  this  company,  and  such 
investigation  has  been  continuing  ever  since. 

In  application  No.  1520  authorization  is  sought  to  issue  bonds 
in  the  face  value  of  $6,000  and  common  stock  of  the  par  vahie 
of  $3,250.  Under  application  No.  1543  authorization  is  sought 
to  issue  bonds  of  the  face  value  of  $26,000  and  145  shares  of 
common  stock  of  the  par  value  of  $14,500,  or,  in  lieu  of  the 
above,  authorization  to  issue  preferred  stock  of  a  par  value  of 
$43,750. 

From  time  to  time,  at  intervals,  applicant  has  received  from 
this  Commission  authorization  to  issue  stocks  and  bonds.  Un- 
der the  orders  of  this  Commission,  and  beginning  with  the  pur- 
chase of  existing  and  operating  plants  at  Porterville  and  Visalia, 
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this  company  has  built  up  a  gas  generating  and  distributing  sys- 
tem in  Tulare  county  of  considerable  extent. 

At  the  hearing  herein,  the  engineers  of  this  Commission  pre- 
sented an  estimate  of  reproducing  new  the  physical  elements  of 
property  based  upon  all  of  the  information  then  obtainable, 
which  estimate  was  very  materially  less  than  the  amount  claimed 
by  the  president  of  applicant  to  have  been  spent  in  acquiring  and 
constructing  the  property. 

Because  of  this  marked  discrepancy,  and  for  the  further  rea- 
son that  the  auditing  department  of  the  Commission  had  called 
attention  to  the  condition  of  the  accounts  of  applicant's  books 
and  to  several  apparently  dubious  transactions  engaged  in  by  the 
president  of  this  company  with  relation  to  its  finances,  it  was 
determined  to  make  a  complete  investigation  of  the  properties  of 
applicant  and  of  all  of  its  accounts. 

This  careful  and  painstaking  investigation  is  now  completed. 
It  has  consumed  several  months'  time  of  a  number  of  the  Com- 
mission's experts  and  has  necessarily  delayed  a  determination  of 
the  applications  herein. 

Of  course,  the  Commission  was  in  no  wise  bound  to  make  this 
exhaustive  investigation,  as  the  burden  of  making  sufficient  show- 
ing to  justify  the  issuance  of  the  securities  asked  for,  was  upon 
applicant.  However,  it '  was  determined  to  make  a  thorough 
investigation  so  that  no  injustice  would  be  done  this  corporation, 
its  stockholders  or  patrons. 

The  investigation  of  the  engineers  and  of  the  auditor  of  this 
Commission  has  been  made  first  to  determine  from  applicant's 
own  books  of  account  and  data  the  actual  cost  of  its  properties 
and  the  condition  of  its  finances.  In  addition,  and  separately,  the 
engineers  have  produced  a  careful  estimate  of  what  it  would  cost 
to  reproduce  this  plant  new,  taking  the  Porterville  and  Visalia 
plants  at  the  cost  set  up  in  applicant's  books,  and  deducting 
therefrom  the  property  listed  as  being  acquired  with  said  plants, 
and  which  the  Commission's  engineers,  after  a  most  careful  in- 
vestigation, have  been  unable  to  find. 

On  the  first  branch  of  this  investigation  the  engineers  have 

considered  every  voucher,  numbering  several  thousand,  with  the 

result  that  many  irregularities  are  disclosed  by  the  company's 

books. 
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Applicant  was  authorized  in  the  various  orders  of  this  Com- 
mission to  sell  or  exchange  for  property,  stocks,  and  bonds  to  net 
a  total  of  $367,778  cash  and  property  of  a  reported  value  of 
$47,349,  and  this  amount  was  reported  under  oath  by  Mr.  For- 
ney, president  of  applicant,  to  the  Commission  as  having  been 
received  and  expended  for  plant 

In  addition  to  the  above  amount,  applicant  claims  to  have 
expended  $17,429.74,  for  which  its  treasury  has  not  been  reim- 
bursed by  the  sale  of  securities. 

After  a  most  careful  investigation  by  our  engineers  they 
have  been  unable  to  find  parts  of  the  Visalia  and  Porterville 
plant  taken  over  complete,  which  parts,  at  the  price  alleged  to 
have  been  paid,  amount  to  $19,904.48,  exclusive  of  property 
known  to  have  been  abandoned. 

Mr.  Forney,  president  of  applicant,  about  the  time  of  the  or- 
ganization of  Central  California  Gas  Company,  applicant  here- 
in, organized  a  construction  company  called  the  "General  Ope> 
ating  &  Construction  Company,"  either  entirely  or  largely  owned 
by  himself.  Under  oath  Mr.  Forney  stated  to  the  Commission 
that  he  could  produce  plant  for  Central  California  Gas  Com- 
pany cheaper  by  having  the  Construction  Company  construct  this 
plant  and  turn  it  over  to  the  Gas  Company.  Under  a  contract 
with  the  Construction  Company  the  sum  of  $106,485  was  paid 
by  the  Gas  Company  to  the  Construction  Company  for  a  por- 
tion of  the  transmission  and  distribution  system. 

On  the  12th  day  of  July,  1913,  the  Commission  made  an  or- 
der in  Application  No.  606,  and  in  the  opinion  preceding  this 
order,  the  following  statement  is  made :  "It  is  evident  that  Mr. 
Forney  has  used  his  position  in  both  of  these  companies  to  reap 
for  the  General  Operating  &  Construction  Company  undue  profit 
out  of  this  work  at  the  expense  of  the  Central  California  Gas 
Company." 

It  was  determined  at  that  time  that  a  profit  of  approximately 
$15,000  had  been  made  by  the  Construction  Company  out  of 
work  done  for  Central  California  Gras  Company,  but  a  more  ex- 
tended investigation  has  been  made  of  the  books  of  account, 
vouchers,  and  data  of  the  Construction  Company,  with  the  re- 
sult that  it  is  sho^Ti  that  out  of  $106,485  the  Construction  Com- 
pany made  a  profit  of  $33,859.47,  or,  in  other  words,  for  a  part 
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of  the  transmission  and  distribution  system,  costing  Mr.  Forney, 
operating  as  the  Construction  Company,  $72,625.53,  the  Gas 
Company,  of  which  Mr,  Forney  is  president,  paid  the  Construc- 
tion Company  a  profit  of  $33,859.47,  making  a  total  cost  to  the 
Gas  Company  oi,  this  property  of  $106,485.  Either  Mr.  Forney 
grossly  deceived  this  Commission  in  stating  that  he  could  operate 
cheaply  through  the  Construction  Company,  or  he  must  justify 
the  payment  of  a  profit  to  himself  of  46.6  per  cent  on  the  cost  of 
the  work.  This  cost  of  $72,625.53  is  arrived  at  after  allowing 
Mr.  Forney  or  his  Construction  Company  the  benefit  of  every 
doubt  in  the  accounts  as  shown  by  his  books,  and  also  includes 
an  allowance  to  Mr.  Forney  of  a  salary  of  $350  a  month  and  ex- 
penses of  $150  a  month  for  four  months. 

Mr.  Forney's  Construction  company's  books  show  a  book  en* 
try  of  profit  of  $9,830.92.  In  a  letter  of  the  Comonission  dated 
January  24,  1914,  Mr.  Forney's  attention  was  called  to  the  fact 
that  the  books  of  his  Construction  Company  showed  a  large 
difference  between  the  cost  to  it  of  the  property  contracted  for 
by  Central  California  Gas  Company  and  the  money  paid  there- 
for by  the  latter  company,  even  allowing  a  profit  of  $9,830.92. 
Mr.  Forney  offered  the  explanation  that  a  contract  had  been 
made  between  the  Construction  Company  and  one  W*  H.  Brown, 
by  which  Brown  was  to  be  paid  the  same  compensation  for  con- 
structing a  part  of  the  transmission  line  and  distribution  system 
as  had  been  agreed  to  be  paid  by  Central  California  Gas  Com- 
pany to  the  Construction  Company;  that  Brown  had  completed 
approximately  one  half  of  this  work  when  he  fell  ill  and  a  set- 
tlement was  made  with  him  by  the  Construction  Company  where- 
by he  was  paid  $25,070.80;  and  that  thereafter  the  Construc- 
tion Company  completed  the  work  of  installing  a  part  of  the 
transmission  line  and  distribution  system,  charging  therefor 
the  same  price  as  was  provided  in  the  agreement  with  Central 
California  Gas  Company. 

I  cannot  accept  this  explanation  of  Mr.  Forney  because  it  is 

entirely  unsupported  by  evidence.    Furthermore,  it  appears  from 

the  books  of  his  Construction  Company  that  payment  was  made 

by  the  Construction  Company  to  other  parties  for  the  identical 

work  which  Forney  alleges  was  done  by  Brown  and  for  which 

Forney  claims  to  have  paid  Brown  the  $25,070.80  referred  to 
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above.  Furthermore,  there  is  no  voucher  nor  receipt  of  any  kind 
to  support  this  alleged  payment  to  Brown,  nor  is  there  any  writ- 
ten evidence  of  a  contract  with  BrowiL  Mr.  Brown  is  dead,  and 
notwithstanding  the  refusal  of  Mr.  Forney  to  disclose  to  the 
employees  of  this  Commission  the  whereabouts  of  his  widow, 
after  considerable  effort  she  has  been  located  and  she  states  posi- 
tively that  Mr.  Brown  never  received  for  his  work  for  the  oper- 
ating company  in  excess  of  $1,500. 

It  appears  that  applicant  has  actually  and  properly  expended 
for  this  part  of  the  transmission  main  and  distribution  plant  not 
in  excess  of  $72,625.53,  and  if  complaint  is  made  by  applicant 
on  the  score  that  this  results  in  a  loss  to  them  of  the  difference 
between  $106,485,  which  it  paid  to  the  Construction  company 
for  this  property,  and  the  $72,625.53  which  is  the  maximum  that 
this  property  cost,  we  can  only  suggest  that  it  recover  this  money 
from  the  person  who  is  responsible  for  its  diversion. 

The  accounts  of  applicant  are  in  such  condition  that  it  is  im- 
possible to  determine  with  any  accuracy  what  money  was  ex- 
pended properly  chargeable  to  plant  or  capital  account,  because 
the  vouchers  show  total  expenditures  for  a  number  of  items,  some 
of  which  are  not  properly  capital  items.  Therefore,  in  order 
to  arrive  at  a  conclusion  as  to  what  this  plant  cost,  it  has  been 
necessary  to  make  a  segregation  and  analysis  of  charges,  sep- 
arating the  expenditures  so  as  to  distinguish  between  operating 
expenditures  and  capital  expenditures.  In  the  majority  of  in- 
stances even  this  was  impossible,  and  resort  was  had  to  an  esti- 
mate from  the  vouchers  obtainable  of  the  cost  of  constructing 
portions  of  the  plant.  The  engineers  of  this  Commission  allowed 
the  full  price  paid  for  the  Porterville  and  Visalia  plants,  but 
deducted  from  this  price  an  amount  representing  property  al- 
leged to  have  been  acquired  with  said  plants  as  a  part  thereof 
which  they  were  unable  to  find. 

The  following  table  shows  the  results  arrived  at  by  our  engi- 
neers with  reference  to  construction  work  done  by  the  Gas  Com- 
pany itself  as  compared  with  the  claims  of  the  company: 


C.  R.  C. 

Company. 

Difference. 

Material 

$43,921.93 

11,230.64 

1,879.76 

$50,530.34 

28,611.55 

1,182.53 

$6,608.41 
17,380.91 

Labor   

Material  and  labor ••-... 

967.22 

Sub-total   

$57,032.32 

$80,324.42 

$23,292.10 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


IN  BE  CENTRAL  CALIFORNIA  GAS  CO. 


613 


Freight 

Hauling  

Indirect  charge  and  overhead 

Questionable   

Operation  and  appliances  .  • . 
Errors    


Total 


C.  R.  C. 


$1,781.66 

177.39 

7,836.02 


Company. 


$1,785.05 
1,093.82 
7,985.68 
3,043.01 
1,397.27 
133.05 


Difference. 


$53.39 
916.43 
149.66 


$28,984.91 


That  irregularities  may  easily  arise  in  the  conduct  of  the  finan- 
cial affairs  of  this  corporation  is  apparent  from  the  system  which 
has  heen  employed.  Mr.  Forney  acts  in  the  various  capacities 
of  president,  engineer,  and  auditor.  Under  this  system  Mr. 
Forney,  as  president,  may  authorize  that  a  certain  piece  of  work 
be  done,  as  engineer  he  estimates  the  cost  thereof,  as  president 
he  approves  his  own  estimate,  and  as  auditor  he  approves  the 
disbursements.  In  this  way  the  financial  authority  is  centered 
in  one  individual  without  the  usual  and  proper  check  that  ordi- 
nary business  judgment  would  dictate. 

A  complete  investigation  by  the  auditor  of  this  Commission 
of  the  accounts,  vouchers  and  other  data  of  applicant  discloses 
that  whereas  applicant  claims  a  surplus  of  $611.19  on  December 
31, 1914,  in  reality  it  had  a  deficit  of  $14,753.41. 

A  fictitious  surplus  has  heen  built  up  as  herein  after  specified 
in  detail  by  concealing  a  certain  amount  of  operating  expenses 
which  results  in  a  false  statement  of  surplus. 

Dividends  have  been  paid  out  regularly,  and  it  is  probable 
that  in  order  to  get  the  cash  in  surplus  out  of  which  to  pay  these 
dividends,  applicant  has  nsed  moneys  derived  from  the  sale  of 
stocks  and  bonds  which  the  Conmiission  had  ordered  to  be  used 
for  capital  purposes. 

A  portion  of  the  request  of  these  applications  is  that  treasury 
be  reimbursed  for  capital  expenditures;  but  it  is  obvious  that 
the  real,  but  concealed,  purpose,  is  to  obtain  money  in  the  treas- 
ury out  of  which  to  pay  the  operating  expenses  and  to  reimburse 
the  company  for  the  moneys  paid  out  in  dividends. 

There  are  certain  items  of  operating  expense  and  interest  ap- 
plicable to  the  year  1914  which  have  been  withheld  and  carried 
on  the  balance  sheet  submitted  with  the  annual  report  for  the 
year  ending  December  31,  1914,  as  assets  under  the  caption, 
"Due  from  Consumers  and  Agents."    These  items  total  $7,334.18. 
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These  items  include  such  expenses  as  freight  bills,  salaries, 
traveling  expenses,  telephone  bills,  and  general  current  office 
expenses.  These  items  are  so  clearly  operating  expenses  that 
to  charge  them  otherwise  evidences  a  design  to  deceive. 

There  are  certain  additional  items  of  operating  expense 
amounting  to  $2,448.87  incurred  during  the  year  1914,  and  ap- 
plicable to  that  year,  but  which  were  not  entered  upon  the  books 
iintil  1915.  The  result  of  this  was  that  the  operating  expenses 
in  1914  weriB  actually  higher  by  $2,448.87  than  shown  on  appli- 
cant's books.  There  is,  of  course,  no  excuse  for  this,  as  the  an- 
nual report  for  1914  was  not  filed  with  this  Commission  until 
February  5,  1915 ;  hence  there  was  every  opportunity  to  properly 
charge  all  operating  expense  for  1914. 

Certain  additional  expense  items  amounting  to  $3,319.66  have 
been  carried  on  the  books  as  an  asset  under  the  caption  of  "Pre- 
paid Development  Expense."  This  is  a  proper  operating  charge 
and  the  failure  to  properly  set  it  up  adds  to  the  apparent  but 
fictitious  surplus  out  of  which  dividends  have  been  paid. 

The  further  sum  of  $638.96  for  gas  consumed  at  the  various 
offices  of  the  company  was  carried  on  accounts  receivable.  Of 
course,  this  should  not  have  been  included  as  a  part  of  the  in- 
come. 

There  are  other  items  which  should  be  charged  against  surplus 
for  the  year  1914  and  which  have  not  been  so  charged.  These 
items  total  $1,622.93. 

It  is  very  significant  that  almost  the  exact  amount  by  which 
surplus  has  been  impDoperly  swelled  is  represented  by  the 
amount  of  $15,069.50  paid  out  in  dividends  in  1914. 

It  logically  follows  that  the  practices  and  methods  here  adopted 
would  place  the  responsible  officials  of  this  corporation  in  the 
position  of  declaring  dividends  out  of  a  deficit ;  of  issuing  bonds 
for  operating  expenses,  contrary  to  the  order  of  this  CommiflBion ; 
and  of  obtaining  bonds  from  the  trustee  through  fake  repraeenta- 
tions  of  earnings. 

For  this  Commission  to  authorize  the  securities  here  applied 
for  as  this  matter  has  been  presented,  and  in  the  light  of  the  dis- 
closures here  revealed,  would  be  for  this  Commission  to  sanction 
and  to  perpetuate  these  fraudulent  financial  practices.  The  Com- 
mission cannot  lawfully  do  so,  nor  would  it,  in  the  exercise  of  its 
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discretion,  be  willing  to  do  so.  There  is  no  provision  in  the  stat- 
utes that  empowers  this  body  to  authorize  securities  to  reim- 
burse a  public  utility  for  dividends  illegally  paid.  There  is,  on 
the  contrary,  express  prohibition  against  such  practice. 

As  this  application  cannot  be  granted  in  view  of  the  condition 
into  which  this  utility  has  been  brought,  it  will  be  necessary  for 
me  to  recommend  a  denial.  It  is  essential,  however,  that  Central 
California  Gas  Company  should  continue  to  perform  its  proper 
public  utility  functions,  and  for  that  reason  steps  should  be  taken 
as  soon  as  possible  to  restore  this  corporation  to  a  proper  financial 
basis.  In  order  to  do  this  it  will  be  necessary  for  those  responsible 
for  the  conduct  of  this  public  utility's  affairs  to  take  steps  to  re- 
store the  moneys  improperly  paid  out  in  dividends  so  as  to 
eliminate  the  existing  deficit.  Proper  steps  should  also  be  taken 
to  secure  an  accounting  as  to  the  other  sums  to  which  attention 
has  been  called. 

It  is,  of  course,  the  desire  of  the  Commission  that  the  customers 
of  the  company  be  properly  served  and  that  necessary  funds  be 
obtained  to  install  necessary  additions  and  betterments  from  time 
to  time  to  that  end. 

When  the  deficit  has  been  made  good,  and  proper  adjustments 
have  been  made  on  the  books  of  this  utility,  and  satisfactory  evi- 
dence has  been  submitted  of  such  restoration  and  of  such  ad- 
justments, or  when  this  utility  shall  have  submitted  and  received 
the  approval  of  this  Commission  to  plans  for  the  restoration  of  its 
financial  affairs  to  a  proper  basis,  this  utility  may  again  apply  to 
this  Commission  for  such  issue  of  stocks  or  bonds  or  other  evi- 
dences of  indebtedness  as  may  be  necessary  to  enable  it  to  raise 
the  funds  to  go  forward  with  its  public  utility  business. 

During  the  course  of  this  proceeding  the  applicant  has  sub- 
mitted various  other  matters  to  this  Commission,  none  of  which 
require  a  ruling  or  other  expression  from  this  Commission. 

Accordingly  I  recommend  the  following  form  of  order: 

ORDER. 

Central  California  Gas  Company  having  made  applications  to 
this  Commission  as  recited  in  the  foregoing  opinion,  and  a  hear- 
ing having  been  held,  and  it  appearing  that,  for  the  reasons  set 
P.UJ1.1916D. 


Digitized  by  VjOOQIC 


616  GALIFORKIA  RAILROAD  COMMISSION: 

out  in  the  opinion  preceding  this  order,  the  applications  should 
be  denied- 

It  is  hereby  ordered  that  the  applications  herein  be  and  the 
same  are  hereby  denied. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Bailroad  Commission 
of  the  State  of  California. 


CAIilFORNIA  BAIIiBOAD  COMMISSION. 

IN  RE  BAKEESFIELD  WATER  COMPANY. 
[Decision  No.  2482;  Application  No.  1662.] 

Service'^ Water ^Cfhange  from  flat  rate  to  meter  service. 

A  watdk-  company  may  change  its  service  from  flat  rate  to  meter 
without  an  order  of  the  Commission  except  where  such  improvement  in- 
volves the  issuance  of  stock,  bonds,  or  other  evidences  of  indebtedness. 
Depretfiatiofi'^  Fund -^  Use  of -^  Retirement  of  honds. 

A  utility  desiring  to  reduce  its  fixed  charges  should  accomplish 
such  result  through  the  appropriation  of  surplus  or  through  refunding 
operations,  rather  than  through  the  appropriation  of  a  depreciation  re- 
serve. 

[June  14, 1915.] 

Application  of  the  Bakersfield  Water  Company  for  permis- 
sion to  issue  bonds  for  metering  its  system  and  taking  up  current 
indebtedness ;  granted. 

Appearances :  E.  L.  Foster  for  applicant 

Loveland,  Commissioner:  This  is  an  application  as  modified 
by  applicant  at  a  hearing  held  at  Bakersfield  May  19,  1915,  for 
an  order  authorizing  it  to  issue  and  sell  its  second  mortgage  ten 
year  6  per  cent  serial  bonds  to  the  face  value  of  $25,000  at  not 
less  than  90  and  accrued  interest 

In  the  application  filed  with  the  Commission,  applicant  asks  for 
authority  to  use  the  proceeds  to  be  obtained  from  the  sale  of  the 
bonds  to  pay  a  note  amounting  to  $8,000  in  favor  of  First  Bank 
of  Kern,  and  to  pay  the  cost  incurred  by  metering  its  water 
system.  The  evidence  shows  that  $2,940.90  secured  through  the 
issuance  of  the  $8,000  note  in  question  was  used  to  pay  power 
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bins  due  to  Bakersfield  Gas  &  Electric  Company.  The  amount  so 
paid  Bakersfield  Gas  &  Electric  Company  is  an  operating  expense 
and  therefore  not  capitalizable.  Upon  having  their  attention 
<»lled  to  this  fact,  both  Mr.  Fairfax  Williams,  secretary  of 
Bakersfield  Water  Company,  and  Mr.  E.  L.  Foster,  counsel  for 
applicant,  requested  that  the  company  be  permitted  to  use  the 
proceeds  to  be  obtained  from  the  sale  of  the  bonds  for  the  f ollow« 
ing  purposes : 

1.  To  meter  the  system,  estimated  cost  about $14,000.00 

2.  To  pay  part  of  First  Bank  of  Kern's  note»  that  portion  of  it  for 

Frolich  bills  for  cast-iron  pipe   , 5,059.10 

Z.  To  pay  balance  cost  Plant  No.  4 4,591.29 

Total    $23,650.39 

Applicant  estimates  the  cost  of  laetering  its  system  as  follows : 

Cost  of  1,400  meters  at  $7.10  per  meter $9,940.00 

Cost  of  installing  1,400  meters  at  $i2.90  per  meter 4,060.00 

Total  cost $14,000.00 

Bakersfield  Water  Company  aho  asks  for  an  order  from  this 
Commission  compelling  it  to  meter  its  water  sjrstem.  I  am  of  the 
opinion  that  the  metering  of  this  water  system  is  for  the  best  in- 
terests of  the  water  consumers  and  utility.  While  in  decision  No. 
3266,  In  Ke  Case  No.  713,  P.U.E.  1915B,  1044,  this  Commis- 
sion suggested  that  this  utility  meter  its  system  as  rapidly  as  its 
financial  condition  permitted  it  to  do  so,  and  suggested  a  means 
whereby  the  consumers  might  co-operate  to  bring  about  such  re- 
sult, that  decision  does  not  contemplate  that  the  question  of 
meters  should  be  left  to  the  consumers  to  determine.  I  am  of  the 
opinion  that  the  management  of  Bakersfield  Water  Company  can 
meter  its  system  without  the  order  of  this  Commission,  except  if 
such  improvement  involves  the  issuance  of  stocks,  bonds,  or  other 
evidences  of  indebtedness. 

For  the  foregoing  reasons  I  dismiss  this  part  of  the  application 
without  prejudice. 

Bakersfield  Water  Company  has  an  authorized  bond  issue  of 
$60,000  first  mortgage  6  per  cent  serial  gold  bonds.  The  bonds 
are  dated  July  1,  1912,  and  mature  as  follows: 
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No.  of  Bonds. 

Par  Value. 

Date  Due. 

1  to    5  both  inclusive   •• ••••. 

$5,000 
5,000 
5,000 
5,000 
5,000 
5,000 
5,000 
6,000 
6,000 
5,000 

July  1,  1913. 
July  1,  1914. 
July  1,  1915. 
July  1,  1916. 
July  1,  1917. 
July  1,  1918. 
July  1,  1919. 
July  1,  1920. 
July  1,  1921. 
July  1,  1922. 

6  to  10  both  inclusive    

11  to  15  both  inclusive    

16  to  20  both  inclusive    

21  to  25  both  inclusive   

26  to  30  both  inclusive   

31  to  36  both  inclusive    • •••••• 

36  to  40  both  inclusive   

41  to  45  both  inclusive    .•••• 

46  to  50  both  inclusive   

The  applicant  reports  that  bonds  numbered  from  one  to  ten, 
inclusive,  have  been  redeemed  and  canceled.  Funds  to  retire 
these  bonds  have  been  obtained  by  drawing  upon  the  depreciation 
reserve. 

The  annual  report  for  the  year  ended  December  81,  1913, 
shows  $6,140.11,  and  the  annual  report  for  the  year  ended  Decem- 
ber 31,  1914,  $6,311.38  deducted  from  income  and  included  in 
operating  expenses  because  of  depreciation.  Of  the  $12,451.49 
thus  deducted  from  income,  the  applicant  reports  that  the  sum  of 
$10,000  has  been  used  to  retire  bonds.  While  it  is  to  the  interest 
of  the  utility  to  reduce  its  fixed  charges,  such  reduction  should  be 
achieved  through  the  appropriation  of  surplus  or  through  refund- 
ing operations  rather  than  through  the  appropriation  of  a  depre- 
ciation reserve. 

To  date  applicant  has  not  submitted  for  approval  a  copy  of  the 
deed  of  trust  securing  the  payment  of  the  $25,000  face  value,  ten 
year,  6  per  cent  serial  bonds  which  it  proposes  to  issue  and  sell. 
Without  such  instrument  at  hand,  the  Commission  cannot  at  this 
time  issue  a  final  order  in  this  proceeding.  In  this  connection,  I 
call  applicant's  attention  to  the  fact  that  if  the  bonds  were  sold  at 
90  it  would  have  to  pay  interest  varying  from  approximately  7f 
per  cent  to  16  per  cent ;  depending  on  the  maturity  of  the  bonds. 
In  view  of  the  high  interest  rate,  I  shall  not  determine  the  mini- 
mum price  at  which  the  bonds  may  be  sold  until  after  applicant 
has  submitted  for  approval  its  deed  of  trust;  and  definite  and 
specific  information  as  to  the  price  at  which  it  can  sell  its  bonds* 

Bakersfield  Water  Company  reports  as  at  December  31,  1914, 
assets  and  liabilities  as  follows: 
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Assets, 
Fixed  capital   $129,772.58 


Cash  and  deposits 
Accounts  receivable    ., 

Interest  receivable 

Materials  and  supplies 
Deficit 


Total  assets 


1,433.70 

760.68 

72.73 

2,194.62 

1,151.53 

$135,385.74 


Liabilities. 

Capital  stock  outstanding $60,000.00 

Funded  debt  outstanding 40,000.00 

Notes  payable    8,218.85 

Accounts  payable 9,964.02 

Taxes  accrued 302.10 

Reserve  for  accrued  depreciation 16,432.87 

Reserves  from  income  or  surplus 467.90 


Total  liabilities   $135,385.74 

Bakersfield  Water  Company  reports  for  years  ended  December 
31,  1913,  and  December  31,  1914,  earnings  and  expenses  as  fol- 
lows: 


Item. 


Operating  revenues 
Operating  expenses 


Net  operating  revenue 
Other  income 


Gross  corporate  income 


Deductions: 

Interest  on  funded  debt 

Other  interest  deductions 

Rent 

Amortization  of  debt  discount  and  expenses 


Total  deductions 


Surplus  for  year 


Surplus  Aecount: 
Surplus  beginning  of  year  . . .  n . 

Additions 

Deductions 

Surplus  end  of  year 


1913 


$26,338.00 
21,813.66 


$4,524.45 
145.44 


$4,669.89 


$2,850.00 


$2,850.00 


$1,819.89 


*$2,896.44 

1,819.89 


1,076.56 


1914 


$28,622.07 
24,911.07 


$3,711.00 
72.73 


$3,783.73 


$2,550.00 
639.51 
211.60 
253.85 


$3,654.96 


$128.77 


•$1,076.68 

128.77 

203.75 

•1,161.63 


•Deficit. 

I  submit  herewith  the  following  form  of  order: 


ORDER. 
Bakersfield  Water  Company  having 
Commission  of  the  State  of  California 
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it  to  issue  second  mortgage  ten  year  6  per  cent  serial  bonds  to  the 
face  value  of  $25,000,  and  a  public  hearing  having  been  held,  and 
it  appearing  to  the  Commission  that  the  purposes  for  which  ap- 
plicant desires  to  expend  the  proceeds  to  be  obtained  from  the 
sale  of  the  bonds  are  not,  in  whole  or  in  part,  reasonably  charge- 
able to  operating  expenses  or  to  income, 

It  is  hereby  ordered  that  Bakersfield  Water  Company  be  given 
authority  and  it  is  hereby  given  authority  to  issue  and  sell  its 
second  mortgage  bonds  to  the  face  value  of  $25,000. 

The  authority  herein  given  is  given  upon  the  following  con- 
ditions, and  not  otherwise: 

(1)  No  bonds  shall  be  issued  until  this  Commission  has  issued 
a  supplemental  order,  fixing  the  minimiim  price  at  which  the 
bonds  herein  authorized  may  be  sold. 

(2)  The  proceeds  obtained  from  the  sale  of  the  bonds  shall  be 
used  for  the  following  purposes,  and  not  otherwise : 

(a)  To  meter  the  system,  estimated  cost  about $14,000.00 

(h)   To  pay  part  of  First  Bank  of  Kern's  note,  that  portion  of  it 

for  Frolich  bills  for  cast-iron  pipe 5,059.10 

(o)   To  pay  balance  cost  Plant  No.  4 4,591.29 

Total    $23,650.39 

(3)  No  bonds  shall  be  issued  by  Bakersfield  Water  Company 
until  this  Commission  has  approved  the  deed  of  trust  securing  the 
payment  of  the  second  mortga^  bonds  herein  authorized  to  be 
sold. 

(4)  No  part  of  the  proceeds  to  be  obtained  from  the  sale  of 
the  bonds  herein  authorized  shall  be  used  to  pay  the  balance  due 
on  plant  No.  4,  until  applicant  shall  have  submitted  to  this  Com- 
mission for  approval  a  statement  showing  to  whom  such  payments 
are  to  be  made  and  the  amount  due  to  each  party. 

(5)  Bakersfield  Water  Company  shall  keep  separate,  true, 
and  accurate  accounts  showing  the  receipt  and  application  in 
detail  of  the  proceeds  of  the  sale  of  the  bonds  hereby  authorized 
to  be  issued ;  and  on  or  before  the  twenty-fifth  day  of  each  month 
the  company  shall  make  verified  reports  to  the  Commission,  stat- 
ing the  sale  or  sales  of  said  bonds  during  the  preceding  month,  the 
terms  and  conditions  of  the  sale,  the  moneys  realized  therefrom, 
and  the  use  and  application  of  such  moneys,  all  in  accordance 
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T^th  this  Commission's  general  order  Ko.  24,  which  order,  in  so 
far  as  applicable,  is  made  a  part  of  this  order. 

(6)  The  authority  herein  granted  shall  apply  only  to  such 
bonds  as  may  be  issued  and  sold  on  or  before  February  1,  1916. 

(7)  The  authority  herein  granted  is  conditioned  upon  the 
payment  by  the  applicant  of  the  fee  prescribed  under  the  Public 
Utilities  Act. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Eailroad  Commis- 
sion of  the  State  of  California. 


CAIilFORNIA  RAIIiROAD  OOBfMISSION. 

PAUL  A.  TABPEY,  Doing  Business  under  the  Name  and  Style 
of  North  End  Stage  Company, 

V. 

SOXJTHEEN  PACIFIC  COMPANY,  LAKE  TAHOE  RAILWAY 
&  TEANSPOETATION  COMPANY,  Intervener. 

[Decision  No.  2494;  Case  No.  801.] 

CommisMan '^  Patvera -^  Estahlishment   of  thnyugh  route  and  Joint 
rates. 

The  California  Commisflion  has  poirer  to  establish  a  second 
through  route  and  joint  rate  where  the  existing  through  route  and  rate 
do  not  furnish  adequate  and  satisfactory  service  to  passengers. 

Service  —  Railroads  —  Through  route  and  joint  rates  uHth  automolHle 
stage  line. 

A  railroad  company  was  ordered  to  establish,  in  connection  with 
an  automobile  stage  line  operating  from  a  point  on  the  railroad,  a 
through  route  and  joint  rates  from  points  on  its  line  to  certain  points 
reached  by  the  stage  line,  where  the  distance  to  the  furthest  of  these 
points  was  about  131  miles  and  covered  by  the  stage  line  in  one  hour, 
while  the  existing  through  route  maintained  by  the  railroad  company 
in  connection  with  a  steamer  took  at  least  nine  hours. 

[June  17,  1915.] 

Application  by  the  complainant  operating  a  stage  line  for  an 
an  order  compelling  the  Southern  Pacific  Company  to  establish 
a  through  route  and  joint  rates  between  certain  points  on  its 
line  and  points  reached  by  the  stage  line ;  granted. 
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Appearances:  Theodore  J.  Eoche  for  complainant;  George 
D.  Squires  for  defendant ;  Frank  S.  Oliver  for  intervener. 

Loveland,  Commissioner:  On  April  24,  1915,  Paul  A, 
Tarpey,  doing  business  under  the  name  of  the  North  End  Stage 
Line,  and  operating  automobile  stages  between  Truckee  and  Car- 
nelian  Bay,  Tahoe  Vista,  and  Brockway,  summer  resorts  located 
on  the  northerly  end  of  Lake  Tahoe,  made  application  to  the 
Commission  asking  for  the  establishment  of  a  through  route  and 
joint  passenger  rates  from  points  on  the  line  of  the  Southern 
Pacific  via  Truckee  to  the  resorts  named  above,  alleging  that  pub- 
lic convenience  and  necessity  require  their  establishment. 

The  Southern  Pacific  Company  in  its  answer  denies  the  al- 
legations of  complainant  and  declares  that  there  is  now  in  effect 
a  satisfactory  through  route  and  joint  rates  in  connection  with 
the  lines  of  the  Lake  Tahoe  Railway  &  Transportation  Company 
via  Tahoe  tavern  and  steamer.  The  Lake  Tahoe  Railway  & 
Transportation  Company  intervened,  maintaining  that  the  pres- 
ent arrangements  in  connection  with  their  line  to  Camelian  Bay, 
Tahoe  Vista,  and  Brockway  provide  a  comfortable,  convenient, 
and  efficient  service,  and  denies  that  the  convenience  and  necessity 
of  the  traveling  public  demand  the  establishment  of  a  second  route 
and  rates  via  the  North  End  Stage  Line. 

The  complainant  introduced  evidence  tending  to  show  that 
travelers  over  the  circuitous  route  of  the  Lake  Tahoe  Railway 
&  Transportation  Company  incur  much  needless  expense  and  loss 
of  time  which  would  be  obviated  if  a  through  route  and  joint 
rates  were  established  in  connection  with  the  North  End  Stage 
Line. 

The  record  discloses  the  following  facts :  The  distance  from 
Truckee  to  Brockway,  the  most  distant  of  the  three  resorts,  is  ap- 
proximately 13i  miles,  over  a  good  mountain  road,  and  can  be 
easily  covered  by  auto  stage  in  one  hour,  while  Camelian  Bay 
and  Tahoe  Vista  can  be  reached  in  forty-five  and  fifty  minutes, 
respectively.  Under  the  present  through  route  arrangement  pas- 
sengers destined  Camelian  Bay,  Tahoe  Vista,  or  Brockway, 
leaving  San  Francisco  on  train  No.  6  at  7  p.  m.,  arrive  Truckee 
6 :50  A.  M.,  leave  Truckee  7 :16  a.  m.,  via  the  Lake  Tahoe  Rail- 
way, arrive  Tahoe  tavern  8:15  a,  m.^  leave  Tahoe  tavern  about 
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10  A.  u.,  on  a  steamer  moving  in  a  southerly  direction  aroand  the 
kke,  and  do  not  reacsh  Brockway  until  4  o'clock  in  the  afternoon, 
thus  taking  approximately  9  hours  to  reach  a  point  13J  miles 
from  Tiruckee,  which  is  reached  in  one  hour  by  auto  stage.  The 
situation  is  still  more  difficult  and  expensive  to  passengers  holding 
Lake  Tahoe  Railway  &  Transportation  Company  tickets,  who 
make  the  daylight  trip  from  San  Francisco  and  reach  Truckee  at 
7 :30  p.  M.,  as  there  is  no  through  connection  and  a  stop  over  night  , 
is  necessary  at  either  Truckee  or  Tahoe  tavern  for  the  morning 
boat,  arriving  at  Brockway  at  4  p.  m.,  or  a  journey  of  twenty 
hours  from  Truckee  as  against  the  direct  auto  stage  connection 
of  one  hour.  In  the  opposite  direction  the  bulk  of  the  travel 
leaves  Truckee  for  San  Francisco  at  9:20  p,  m.,  requiring  de- 
parture from  Brockway  on  the  boat  at  4 :20  p.  m.^  or  five  hours 
prior  to  the  leaving  time  of  the  train  from  Truckee,  In  the 
months  of  July  and  August  special  boats  operate  between  Tahoe 
tavern  and '  Brockway,  affording  improved  service  to  inbound 
traffic,  but  practically  no  relief  to  outbound  business.  Under  the 
present  through  route  arrangemjent  which  requires  f ropoa  five  to 
twenty  hours  to  travel  between  Truckee  and  Carnelian  Bay, 
Tahoe  Vista,  or  Brockway,  it  is  impossible  to  make  week-end 
trips;  this  unsatisfactory  situation  would  be  overcome  by  using 
the  auto  stage  from  Truckea  Testimony  was  introduced  by 
applicant  to  the  effect  that  there  was  much  complaint  during  the 
season  of  1914  regarding  the  service  rendered,  and  that  many 
persons  holding  return  tickets  via  the  steamer  and  rail  line  did 
not  use  them,  preferring  to  pay  a  second  fare  on  the  auto  stage 
to  Truckee  rather  than  waste  the  hours  required  to  make  the 
circuitous  journey  via  Tahoe  tavern.  It  was  also  brought  out 
that  there  is  a  heavy  seasonal  travel  to  points  at  the  northerly  end 
of  the  lake,  one  resort  handling  from  YOO  to  1,000  guests  per 
season,  and  that  there  was  much  complaint  from  these  persons 
because  through  transportation  was  not  available  over  the  shorter 
and  more  direct  route. 

Intervener's  testimony  was  directed  to  an  explanation  of  the 
time  schedules  and  the  endeavor  put  forth  to  render  a  service 
satisfactory  and  convenient  to  its  patrons,  and  an  effort  was  made 

to  prove  that  the  facilities  afforded  were  not  unreasonable.     It 
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was  admitted,  however,  that  the  running  time  via  its  line  between 
Truckee  and  these  resorts  could  not  be  materially  reduced. 

Defendant,  Southern  Pacific  Company,  in  its  oral  argument 
and  brief,  resisted  the  application  on  the  ground  that  the  present 
through  route  was  satisfactory  from  a  service  standpoint,  and 
that,  therefore,  the  Commission  had  no  jurisdiction  under  §  3* 
of  the  Public  Utilities  act  to  establish  a  seeond  route.  This  point 
has  already  been  decided  in  case  no.  250,  Central  California 
Traction  Co.  v.  Atchison,  T.  &  S.  F.  R  Co.  1  CaL  R  C.  R 
632 :  "Considerable  difference  of  opinion  seems  to  exist  between 
the  attorneys  for  the  parties  herein  over  the  meaning  of  §  33 
of  the  Public  Utilities  act.  The  meaning  of  this  section  seems, 
to  be  clear.  Under  it,  this  Commission  can  establish  a  through 
route  and  joint  rates  when,  after  hearing,  it  is  found  that 
a  public  convenience  and  necessity  exists  therefor,  either  by  rea- 
son of  the  fact  that  the  rates,  fares,  or  charges  in  force  are  unjust,, 
unreasonable,  or  excessive,  or  that  no  satisfactory  through  route 
or  joint  rate  or  fare  exists.  What  are  excessive  and  unjust  rates^ 
and  what  is  an  unsatisfactory  or  a  satisfactory  through  route  and 
joint  rate,  either  or  both,  is  for  this  Commission  to  determine  at 
the  hearing  which  is  provided  for  in  §  38." 

Also  on  page  636 :  "I  believe  that  under  the  provisions  of  §  33 
of  the  Public  Utilities  act  this  Commission  has  the  general  power 
to  grant  relief  demanded  herein  under  a  proper  state  of  facts, 
and  I  believe  that  if  public  convenience  and  necessity  require  the 
establishment  of  the  through  route  and  joint  rates,  that  the  de- 
fendant cannot  urge  that  such  rates  as  to  it  are  unreasonable.'' 

After  careful  consideration  of  all  the  testimony,  exhibits,  and 
briefs,  I  find  as  a  fact  that  the  present  through  route  arrange- 
ment has  not  afforded,  and  does  not  afford,  adequate  and  satis- 
factory passenger  service  between  Truckee  and  Camelian  Bay,. 
Tahoe  Vista,  and  Brockway,  and  that  a  through  route  and  joint 
rates  for  passenger  traffic  should  be  established  between  all  points 
on  the  line  of  the  Southern  Pacific  Company,  as  shown  in  §  10 
of  its  Local  and  Joint  Excursion  Tariff  No.  33,  Cal.  R  C.  R 
No.  2098,  and  Camelian  Bay,  Tahoe  Vista,  and  Brockway,  points 
on  Lake  Tahoe,  in  connection  with  the  North  End  Stage  Line 
operated  by  Paul  A.  Tarpcy,  the  complainant  in  this  case. 

The  conclusions  reached  in  this  case  do  not  necessarily  estab> 
r.U.R.1915D. 
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Ksh  a  precedent,  as  §  33  of  the  Public  Utilities  act  does  not  con- 
template the  establishment  of  through  route  and  joint  rates, 
whenever  requested,  and  the  Commission  will  only  exercise  its. 
authority  when  the  circumstances  and  conditions  in  each  particu- 
lar case  prove  that  the  public  convenience  and  necessity  demand 
the  establishment  of  such  through  route  and  joint  rates. 

No  satisfactory  testimony  was  offered  with  reference  to  the 
rates  to  be  established,  but  the  same  should  not  be  in  excess  of 
those  in  effect  in  connection  with  the  Lake  Tahoe  Eailway  & 
Transportation  Company.  Should  carriers  fail  to  perfect  an  ad- 
justment, the  question  of  the  rates  to  be  charged  may  be  referred 
to  this  Commission  for  consideration. 

I  submit  the  following  form  of  order: 

ORDER. 

Application  having  been  made  to  the  Kailroad  Commission  of 
the  State  of  California  by  Paul  A.  Tarp^y,  doing  business  under 
the  name  of  the  North  End  Stage  Line,  operating  automobile 
stages  between  Truckee  and  Camelian  Bay,  Tahoe  Vista,  and 
Brockway,  sumimer  resorts  on  the  northerly  end  of  Lake  Tahoe, 
to  establish  a  through  route  and  joint  passenger  rates  between 
points  on  the  line  of  the  Southern  Pacific  Company  and  Camelian 
Bay,  Tahoe  Vista,  and  Brockway,  and  a  public  hearing  having 
been  held,  and  it  having  been  found  as  a  fact  that  the  present 
through  route  has  not  afforded  and  does  not  afford  adequate 
and  satisfactory  service  between  the  points  in  question,  and  it 
having  been  determined  that  public  convenience  and  necessity 
require  the  granting  of  said  application, 

It  is  hereby  ordered  that  the  Southern  Pacific  Company  estab- 
lish a  through  route  and  joint  passenger  rates  between  all  points 
on  the  line  of  the  Southern  Pacific  Company  as  shown  in  §  10 
of  its  Local  and  Joint  Excursion  Tariff  No.  33,  CaL  K  C. 
R.  2098  and  Camelian  Bay,  Tahoe  Vista,  and  Brockway  in  con- 
nection with  the  North  End  Stage  Line  operated  by  Paul  A. 
Tarpey,  the  complainant  in  this  case. 

It  is  further  ordered  that  complainant  and  defendant  endeavor 
to  agree  upon  proper  rates  and  present  to  this  Commission  with- 
in ten  (10)  days  from  the  date  of  this  order  a  tariff  setting  forth 

the  joint  rates  between  the  points  involved,  and  that  the  parties. 
P.U.R.1915D.  40 
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hereto  ako  seek  to  agree  upon  a  proper  division  of  the  joint 
rates;  but  in  the  event  such  an  agreepient  cannot  be  reached 
on  or  before  ten  (10)  days  from  the  service  of  this  order  upon  the 
parties,  this  Commission  will  proceed  to  establish  joint  rates  and 
arrange  for  their  division  as  provided  by  law. 

It  is  further  ordered  that  said  passenger  rates  over  said  through 
route  shall  not  be  in  excess  of  those  in  effect  as  shown  in  §  10 
of  Southern  Pacific  Company's  Excursion  TarijBf  No.  33,  Cal.  K 
C.  K  No.  2098. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis* 
sion  of  the  State  of  California. 


CVUJIFORNIA  BAIIiBOAD  COMMISSION. 

TOWN  OF  HOLLISTEB 

V. 

HOLLISTER  WATEB  COMPANY. 
IN  RE  HOLLISTER  WATER  COMPANY. 

IN  RE  HOLLISTER  WATER  COMPANT. 

[Decision  No.  2502 ;  Case  Nos.  639,  709 ;  Application  No.  1489.] 
(Three  cases  consolidated.) 

Rates -^Water^  Minimum  charge  fixed. 

The  minimum  charge  of  a  water  company  was  reduced  from 
$1.50  for  4,285  gallons  or  less  per  month  to  $1.25  for  400  cubic  feet  or 
less  per  month,  it  appearing  that  50  per  cent  of  the  consumers  used 
about  400  cubic  feet  per  month  and  32  per  cent  use  less  than  300. 
Rates '-^  Powers  of  Com,m,i8sion  ^  Alteration  of  ordinance  contract 
rate. 

The  California  Commission  has  power  to  prescribe  a  <^arge  to 
be  paid  by  municipalities  for  water  for  fire  protection  purposes,  al- 
though the  franchise  ordinance  under  which  the  water  company  was 
operating  provided  that  the  city  should  always  have  water  free  for  fire 
protection  purposes. 

JHeorimination  —  Bates  —  Free  service  —  Water  for  municipal  fire  pro* 
lection. 

The  furnishing  of  free  water  to  a  city  for  fire  protection  pur- 
P.UJ1.1916D. 
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poses  imposes  an  unjust  burden  upon  the  consumers  wlio  must  pay 
through  their  rates  for  water  used  hj  the  eity. 

[June  21,  1915.] 

Pbocbeding  relative  to  the  rate  charged  for  water  by  the  Hol- 
lister  Water  Company.  The  following  schedule  of  rates  was 
established  and  ordered  into  effect  July  1,  1915 : 

$1.25  for  400  cubic  feet  or  less. 

.30  per  100  cubic  feet  used  between  400  and  1,000  cubic  feet. 
.20  per  100  cubic  feet  used  between  1,000  and  10,000  cubic  feet. 
.15  per  100  cubic  feet  used  per  month  in  excess  of  10,000  cubic  feet. 

To  be  paid  by  town  of  Hollister  for  fire  service,  $100  per 
month. 

Appearances:  George  H.  Moore  for  town  of  Hollister;  Seth 
Mann  for  Hollister  Water  Company. 

Edgerton,  Commissioner :  The  town  of  Hollister  filed  a  com- 
plaint against  Hollister  Water  Company,  alleging  that  the  rates 
charged  that  company^s  consumers  within  the  town  of  Hollister 
for  water  were  excessive  and  unjust.  As  this  complaint  did  not 
embrace  consumers  of  this  comppjoy  outside  of  the  city  of  Hol- 
lister, the  Commission,  to  make  its  investigation  and  determina- 
tion complete,  instituted  proceedings  on  its  own  motion  in  case 
No.  Y09.  Subsequently  Hollister  Water  Company  applied,  in 
application  K"o.  1489,  for  an  increase  of  all  of  its  water  rates. 

By  agreement  between  all  parties  these  three  matters  were 
consolidated  for  hearing. 

Hollister  Water  Company  is  furnishing  water  through  800 
taps  to  the  inhabitants  of  Hollister  and  vicinity.  It  has  about  11 
miles  of  service  mains,  in  addition  to  10  miles  of  transmission 
line  from  Grass  Valley,  the  source  of  the  major  water  supply. 
Before  the  Grass  Valley  supply  was  developed,  water  was  secured 
from  wells  within  the  townsite,  but  general  dissatisfaction  existed 
with  the  quality  of  this  water,  and  after  the  development  of  the 
Grass  Valley  supply  the  town  plant  has  been  kept  as  a  reserve  to 
serv^e  during  emergency  or  drought  periods. 

The  supply  of  water  was  inadequate  in  1913,  partly  due  to  ex- 
cessive use  under  the  flat  rate  schedule.  It  was  therefore  decided 
to  meter  the  service,  with  a  resultant  decrease  in  use  as  well  as  in 
revenue,  as  shown  by  the  following  table: 

P.U.K.1916D. 
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Gross  revenue,  1912   $20,403.00 

Gross  revenue,  1913 20,482.00 

Gross  revenue,  1914 19,430.00 

Valuations  of  the  company's  property  were  prepared  by  Sloan 
&  Eobson,  for  the  company,  and  by  the  Commission's  engineers. 
The  differences  between  these  two  valuations  in  relation  to  physi- 
cal properties  are  immaterial  and  may  be  disregarded.  These 
two  valuations,  however,  vary  widely  as  to  rights  of  way  and 
water  rights. 

The  company's  engineers  estimate  the  value  of  their  water 
rights  to  be  $52,260  and  rights  of  way  $10,350,  making  for  these 
two  items  $62,610,  as  compared  with  a  valuation  placed  on  these 
items  by  the  Commission's  engineers  of  water  rights  $5,400  and 
rights  of  way  $1,490,  making  a  total  for  these  two  items  of  $6,- 
890. 

The  company's  engineers  find  a  total  present  or  depreciated 
reproduction  value  of  $242,863  as  compared  with  the  Commis- 
sion's engineers'  value  of  $181,784. 

The  rates  now  in  effect  are: 

$1.50  for  4,285  gallons  or  less  per  month. 

.35  per  1,000  gallons  excess  up  to  10,000  gallons. 

.30  per  1,000  gallons  excess  from  10,000  to  50,000  gallons. 

.25  per  1,000  gallons  excess  from  50,000  gallons. 

.10  per  1,000  gallons  for  municipal  use. 

.15  per  1,000  gallons  for  county  use. 

The  company  asks  that  rates  be  established  as  follows: 

$1.50     for  400  cubic  feet  or  less  per  month. 

.37^  per  100  cubic  feet  excess  for  next  200  cubic  feet. 

.30    per  100  cubic  feet  excess  for  next  400  cubic  feet. 

.25    per  100  cubic  feet  excess  from  1,000  to  10,000  cubic  feet 

.20     per  100  cubic  feet  excess  above  10,000  cubic  feet. 
$4.00,  $3.00,  and  $2.50  per  month  for  fire  hydrant  rental. 

The  town  of  Hollister  asks  that  rates  be  established  as  follows: 

$1.00  for  4,285  gallons  or  less  per  month. 

.20  per  1,000  gallons  excess  up  to  20,000  gallons. 
.15  per  1,000  gallons  over  20,000  gallons. 

If  the  company's  valuation  is  determined  to  be  correct,  the 
rates  it  asks  for  are  justified  and  would  return  about  7  per  cent 
net  profit  on  this  value.  On  the  other  hand,  if  the  Commission's 
engineers'  value  is  adopted,  rates  somewhat  higher  than  the  ex- 
isting rates  would  be  necessary  in  order  to  produce  7  per  cent 
return.    But  the  rates  that  the  city  asks  to  be  established  cannot 
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be  justified  upon  any  basis  of  valuation  as  shown  by  any  of  the 
evidence. 

I  shall  not  find  definitely  on  the  value  of  this  plant  in  these 
proceedings,  as  I  do  not  consider  it  necessary.  I  believe  that  the 
present  rates  are  not  reasonably  remunerative  to  the  company, 
and,  furthermore,  I  do  not  believe  that  the  spread  of  these  rates 
brings  about  a  just  distribution  of  the  burden  among  the  con- 
sumers. 

I  shall,  therefore,  fix  what  I  consider  to  be  a  just  schedule  of 
rates  which,  upon  the  evidence  in  these  cases,  will  produce  to  the 
company  a  substantial  increase  in  total  revenue,  and  will,  at  the 
same  time,  permit  of  the  smaller  couBumers  obtaining  their  water 
at  a  less  minimum  rate  than  they  now  must  pay. 

The  minimjum  now  fixed  is  $1.50  per  month  for  572  cubic  feet, 
and  the  evidence  shows  that  the  average  domestic  use  by  50  per 
cent  of  the  consumers  has  been  400  cubic  feet  per  month  and  32 
per  cent  use  less  than  300  cubic  feet.  Therefore,  I  have  reduced 
this  minimum  to  $1.25  for  400  cubic  feet,  with  a  view  to  lessen- 
ing the  burden  of  the  people  who  only  use  a  small  amount  of  water 
and  cannot  afford  to  pay  a  heavy  rate  therefor.  On  the  other 
hand,  the  schedule  here  proposed  increases  the  rate  to  some  extent 
to  the  larger  consumers. 

At  present  the  town  of  Hollister  pays  nothing  for  water  for 
fire  purposes,  and  this  I  consider  results  in  an  unjust  burden 
being  placed  upon  the  consumers,  who  must,  of  course,  pay, 
through  their  rates,  for  water  used  by  the  city. 

Strong  arguments  have  been  made  in  briefs  filed  on  behalf  of 
the  city  to  the  effect  that  because  of  a  condition  inserted  in  an 
ordinance  passed  by  the  town  of  Hollister  September  27,  1875, 
under  which  a  franchise  was  given  for  the  operation  of  this  water 
company,  or  its  predecessor,  by  which  condition  it  was  provided 
that  the  city  should  always  have  water  free  for  fire  protection  pur- 
poses, this  Commission  is  estopped  from  fixing  a  rate  to  be 
charged  for  water  furnished  the  city  for  fire  protection  purposes. 

The  position  of  this  Commission  as  to  its  power  to  fix  rates, 

r^rdless  of  contracts  heretofore  made  by  which  rates  were  fixed 

for  a  public  utility  service,  is  now  well  established,  and  I  can  see 

no  distinction  in  this  respect  between  contracts  mad«  between  a 

utility  and  individuals  and  between  a  city  and  a  utility. 
P.UJ1.1915D. 
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All  of  the  reasoning  which  applies  to  the  right  of  the  Commis- 
sion to  fix  rates,  regardless  of  contracts  between  utilities  and  in- 
dividuals, applies  with  equal  force  to  such  a  contract  between  a 
municipality  and  a  utility.  I  assume  it  would  not  now  be  seri- 
ously contended  that  a  city  could,  through  the  grant  of  a  franchise 
or  by  any  form  of  contract  in  which  a  utility  service  was  agreed 
to  be  delivered  by  a  public  utility  company  to  the  city,  exclude  the 
Commission  from  jurisdiction  over  the  rates  for  such  service,  and 
if  this  is  true  now,  it  was  true  in  1875.  When  this  contract  was 
made  the  power  at  that  time  to  fix  rates  was  latent  in  the  state, 
but  nevertheless  existed,  and  any  contract  made  must  have  been 
made  subject  to  the  power  of  the  state  to  fix  rates  when  it  saw  fit 
to  exercise  this  power. 

The  amount  of  water  delivered  by  this  company  to  the  city  for 
fire  protection  purposes  varies,  and,  therefore,  it  is  difficult  to  fix 
an  exact  compensation  which  should  be  paid  by  die  city  to  the 
company,  not  only  for  the  water  which  is  actually  usM  for  the 
extinguishment  of  fires,  but  for  the  cost  to  the  company  of  being 
at  all  times  ready  to  supply  water  for  this  purpose  when  needed. 

Considering  all  the  evidence  in  this  case,  however,  I  believe 
that  $100  per  month  is  a  reasonable  sum  to  be  paid  by  the  city  to 
the  company  for  the  service  furnished  for  fire  protection  pur- 
poses. 

Note. — ^A  formal  order  in  accordance  with  the  above  opinion  was 
entered. 


OALIFOKNIA  RAILROAD  COMMISSION. 

E.  L.  MEADE  et  al. 

V. 

PACIFIC  GAS  &  ELECTRIC  COMPAinr. 
[Decision  No.  2444;  Case  No.  638.] 

Valuation  ^Ratentdhing'^BaHs-^  Present  value  not  preeent  service 

efficiency, 

A  public  utiUty  is  entitled  to  earn  a  return  upon  its  present 

Talue  only,  taking  into  account  the  depreciation  of  its  plant,  and  not 

upon  its  "present  serrics  efficiency." 
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Valuation  -*  €Mng  value  -»  AWnoanee  for  —  CompartMve  plant 
methoA. 

The  California  Commission  will  not  allow  a  claim  for  organiza- 
tion and  development  costs  supported  only  by  a  highly  theoretical  as- 
sumption of  what  that  cost  might  be  in  the  case  of  a  hypothetical  com- 
parative gas  plant. 
Bates ^ Gas ^ Loss  due  to  comnterdal  competition^ Not  to  te 
l>ome  ty  domestic  users. 

A  material  loss  suffered  by  a  gas  company  in  maintaining  free 
commercial  are  lamps  rendered  necessary  by  the  competition  of  elec- 
trical service  cannot  be  absorbed  by  higher  rates  to  tiie  domestic  pa- 
trons. 
Return '-' Gas  ^^  Amount  field  reasonable. 

In  establishing  a  schedule  of  rates  for  a  gas  company,  the  Cali- 
fornia Commission  fixed  the  rates  at  such  a  figure  as  it  was  believed 
would  permit  a  return  of  at  least  8  per  cent  upon  a  fair  valuation  of 
the  gas  plant  and  business. 
Service '^  Gas  ^^  Accuracy  of  meters  ^^  Regulations, 

In  providing  rates,  to  be  charged  by  a  gas  company,  the  Cali- 
fornia Commission  prescribed  certain  r^ulations  bearing  on  the  ac- 
curacy of  the  service  meters* 

[June  4, 1915.] 

Complaint  by  the  consinners  as  to  the  rate  for  gas  charged  by 
the  Pacific  Gas  &  Electric  Company  for  gas  supplied  in  the  city 
of  Yallejo.  The  valuation  of  the  gas  company's  land  and  busi* 
ness  was  found  to  be  $219,295;  and  a  schedule  of  rates  was  pre- 
scribed  which,  in  the  opinion  of  the  Commission,  would  permit 
a  return  of  at  least  8  per  cent  upon  the  valuation. 

Appearances:  G.  S.  Hale  for  complainant;  C.  P.  Cutten  for 
defendant. 

Loveland,  Commissioner:  This  proceeding  was  initiated  by 
complaint  of  R.  L-  Meade  and  other  residents  of  Vallejo  against 
the  rates  charged  by  Pacific  Gas  &  Electric  Company  for  gas  sup- 
plied in  that  city. 

The  complaint  alleges  that  the  rates  charged  by  defendant 
for  gas  supplied  by  it  to  the  inhabitants  of  Vallejo  are  excessive- 
ly high  and  exorbitant,  and  the  Commission  is  asked  to  fix 
reasonable  rates  for  such  service.  Defendant  in  its  answer  denies 
that  its  rates  are  excessive  and  asks  that  the  complaint  be  dis- 
missed. 

Vallejo,  a  city  of  some  18,500  inhabitants,  was  originally  in- 
corporated under  a  special  act  of  the  legislature  in  1866.    The 
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new  charter  for  a  (Mmunission  form  of  goYermnent  was  adopted 
in  February,  1911.  In  April,  1914,  at  an  election  duly  held, 
the  city  of  Vallejo  transferred  its  control  over  public  utilities, 
including  defendant,  to  this  Commission,  and  subsequently  the 
complaint  in  this  case  was  filed  under  the  provisions  of  §  60,  Pub- 
lic Utilities  act. 

Gas  service  is  supplied  in  the  city  of  Vallejo  by  Pacific  Gas  & 
Electric  Company,  defendant  in  this  case,  which  corporation  owns 
and  operates  a  gas  manufacturing  plant  located  in  Vallejo  and  a 
distributing  system  consisting  of  certain  pipe  lines,  services, 
meters,  etc.,  used  in  connection  with  its  said  business. 

The  present  rates  charged  by  defendant  for  gas  supplied  by  it 
in  Vallejo  are  as  follows; 

Table  I. 
Present  Gob  Rates  in  VaUejo, 
$1.50  per  1,000  cubic  feet,  if  consumption  is  less  than  10,000  cubic  feet 
$1.25  per  1,000  cubic  feet,  if  consumption  equals  or  exceeds  10,000  cubic 
feet. 

Minimum  charge  50  cents  per  month  per  meter. 

The  reproduction  cost  claimed  by  defendant  for  the  gas  plant 
and  system  in  Vallejo,  based  on  a  valuation  made  by  J.  G.  White, 
as  of  December  31,  1911,  and  including  additions  and  better- 
ments for  the  years  1912,  1913,  and  1914,  is  as  follows: 

Table  II. 

Reproduction  Coat  of  Vallejo  Oas  Plant  and  System  as  of  December  St,  19H, 

(Statement  by  Pacific  Gas  &  Electric  Company.) 

Generating  capital ; $103,773.82 

Transmission  capital    4,469.99 

Distribution  capital   148,809.54 

General  capital    801.99 

Total  non-landed  , $257,855.34 

Landed  capital 15,750.00 

Total $273,606.34 

Working  capital 7,466.17 

Total  capital $281,071.51 

Defendant  maintains  that  the  present  value  of  its  gas  properties 
and  business  at  Vallejo  is  equal  to  the  full  reproduction  value 
new,  as  shown  in  Table  II.,  plus  $49,373.84  to  cover  "organiza- 
tion and  development  cost,'*  making  a  total  present  value  of  about 
$322,979  exclusiye  of  working  capital  and  certain  adjustments 
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which  brings  the  total,  according  to  defendant's  theory,  np  to 
$341,693. 

The  Commission's  gas  and  electric- department  made  a  careful 
investigation  into  the  probable  cost  to  reproduce  the  property  new 
as  of  January  1,  1915,  and  estimates  its  present  depreciated 
value  on  the  usual  straight  line  basis  for  computing  accrued  de- 
preciation.  A  summary  of  the  results  of  this  investigation  is. 
given  in  the  following  table: 

Table  III. 

Reproduction  Cost  of  Vallejo  Gom  Pla/nt  umd  System — Depreciation  Table  and 

Present  Depreciated  *'Value"  OM  of  January  1,  1915. 

(Gas  and  Electric  Department,  C.  B.  C.) 


Cost  to  Re- 
produce New. 

Annual 
Depreciation. 

"Present 
Value." 

Production  capital 

$100,151.00 

127,662.00 

10,181.00 

$3,664.00 

5,331.00 

673.00 

$78,665.00 

Distribution  capital 

93,935.00 

Greneral  capital   

8,091.00 

Total  non-landed    i. 

Lajided  canital   

$237,994.00 
12,879.00 

1  $9,^68.00 

«$180,691.0a 
12,879.00 

Totels 

$250,873.00 
2,015.00 

$9,668.00 

$193,570.00 

Material  and  supplies  

2,015.00 

Totals 

$252,888.00 

$9,668.00 

$195,585.00 

1  Bquiyalent  annual  "rate  of  depreciation"  equals  4.062  per  cent  equals 
24.61  years  "average  life." 

a  Bquiyalent  "condition  per  cent"  equals  75.92  per  cent  equals  6.93  years 
"average  age." 

In  addition  to  the  above  totals  an  allowance  of  $5,581  has 
been  allowed  by  the  Commission's  engineers  for  ^Vorking  cash 
capital/'  and  $14^9  bjb  the  proportion  of  ^'all  department  capital'^ 
chargeable  to  the  Vallejo  system. 

Defendant's  claim  that  the  fair  present  value  of  its  gas  proper- 
ties in  Vallejo  is  equal  to  what  the  cost  would  be  to  reproduce 
the  plant  and  system  new  at  this  time,  plus  an  allowance  of 
$49,373.81  for  intangible  values,  is  probably  based  upon  a  confu- 
sion of  the  term  "present  service  efficiency"  and  "present  value," 
an  error  which  this  Commission  has  many  times  called  to  the  at^ 
tention  of  public  utility  representatives.  In  connection  with  the 
present  case,  I  feel  that  it  will  not  be  necessary  to  go  into  detail 
regarding  the  obvious  difference  between  efficiency  and  value,  or 
to  explain  again  why  the  physical  elements,  at  least  of  a  property 
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such  as  the  one  under  consideration,  which  has  seen  years  of  serv- 
ice, cannot  by  any  possibility  have  an  aggregate  value  equal  to 
that  of  a  nev^  property  counting  of  the  same  units  and  operating 
under  identical  circumstances. 

If  defendant's  contention  were  correct,  which  it  is  not,  and 
no  deterioration  in  the  value  of  its  Vallejo  properties  has  taken 
place  during  the  years  which  these  properties  have  been  operated, 
it  must  be  perfectly  clear  that  no  allowance  for  a  depreciation  re- 
serve would  be  necessary  or  allowable.  Such,  however,  is  not  the 
<3ontention  of  defendant,  as  it  is  evident  from  the  fact  that  it 
claims  an  allowance  for  the  year  1914,  of  $11,145.03  for  de- 
preciation, in  addition  to  $3,817.16  for  obsolescence,  inadequacy, 
and  contingencies. 

It  is  also  worthy  of  note  that  the  contingency  due  to  fire 
hazard  is  separately  provided  for  by  a  claimed  allowance  of 
$2,219.63  for  fire  insurance,  which  insurance  defendant  itself 
carries. 

The  allowance  for  depreciation  made  by  the  Commission's 
engineers,  which  contemplates  an  average  life  of  approximately 
twenty-five  years,  is  only  64.61  per  cent  of  the  allowance  for  this 
item  claimed  by  defendant,  and  it  may  be  well  to  note  that  upon 
the  depreciation  theory  of  defendant,  the  present  or  depreciated 
''Value"  of  the  nonlanded  gas  properties  in  Vallejo  would  be 
only  some  65  per  cent  of  that  shown  in  Table  III. 

Defendant's  claim  that  $49,373.81  should  be  allowed  for  or- 
ganization and  development  cost  is  supported  only  by  a  highly 
theoretical  assumption  of  what  that  cost  might  be  in  the  case  of  a 
hypothetical  comparative  gas  plant.  No  evidence  was  introduced, 
and  possibly  none  was  available,  tending  to  show  what  the  actual 
organization  and  development  cost  was  in  connection  with  these 
properties.  However,  in  absence  of  more  definite  information,  on 
the  subject,  I  am  unwilling  to  assume  that  the  proper  allowance 
for  intangible  values,  which  defendant  claims  must  eziist  in  con- 
nection with  an  operating  gas  property,  can  be  properly  measured 
by  the  methods  adopted  by  defendant  in  this  case. 

After  very  careful  consideration  of  all  the  evidence  bearing 

upon  the  question  of  values  applicable  to  defendant's  plant  and 

business  in  Vallejo,  I  am  of  the  opinion  that  a  fair  and  reasonable 

value  of  these  properties  for  the  purpose  of  this  case  is  $219,295. 
P.U.R.1916D. 
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A  emomary  of  defendant's  statement  of  revenue  and  expenses 
in  tbe  Yallejo  district  for  the  year  1914  is  shown  in  the  follow- 
ing table: 

Table  IV. 
Btaiement  of  Revenues  and  Expenses,  Vallejo  District. 
(Pacific  Gas  &  Electric  Company.) 
-Gross  Revenue. 

1.  Prepaid  gas  $4,478.55 

2.  Commercial  light,  heat,  and  power 70,320.75 

3.  Minimum  charges 362.95 

4.  Kental  gas  accounts 9.00 

Total  revenue,  1914 $76,171.25 

Expenses, 

5.  Production   (operation)   $14,754.03 

6.  Production  (maintenance)  1,857.57 

Total  production $16,611.60 

7.  Distribution  ( operation ) $12,881.56 

a.  Distribution  ( maintenance)   4,042.04 

Total  distribution  16,873.60 

Total  operation  and  maintenance  ....••  $33,485.20 

1>.  Taxes $3,147.23 

10.  Floating  debt  interest 604.45 

11.  Uncollectible  accounts "       222.85 

12.  Administratiye  expenses 3,897.21 

Total  administrative  and  general  expenses  . .  7,871.74 

Reserves, 

13.  Fire  insurance $2,219.63 

14.  Casualty  insurance 349.07 

15.  Depreciation,  obsolescence,  inadequacy,  contin- 

gencies      14,962.29 

Total  reserves 17,530.89 

Total  cost  of  service $58,887.83 

Net  income,  1914 $16,283.42 

In  connection  with  the  cost  of  service  shown  in  Table  W., 
and  while  generally  speaking  the  operating  and  maintenance 
expenses  appear  to  be  reasonable^  certain  items  are  subject  to 
criticism.  For  example,  the  operation  and  maintenance  of  com- 
mercial arc  lamps,  not  including  the  gas  used,  appears  to  be 
excessive  in  comparison  with  the  revenue  derived  from  the  ren- 
tal of  these  appliances.  It  may  well  be  that  the  free  maintenance 
of  commercial  arc  lamps  is  necessary  to  enable  defendant  to  com- 
pete in  the  lighting  field  with  electricity  where  this  service  is 
supplied  by  another  company,  but  if  a  material  loss  exists  in 
<»nxiecting  with  the  service  supplied  to  commercial  lighting  oon- 
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sumers,  such  loss  cannot  be  absorbed  by  higher  rates  to  defend- 
ant's domestic  patrons.  The  item  "sets  and  accounts,  $587.22*' 
indicates  that  there  is  a  considerable  amount  of  gas  sold  to  tran- 
sient consumers,  necessitating  the  frequent  setting  and  removing 
of  meters,  and  it  may  be  necessary  at  some  later  time,  if  there 
is  a  material  increase  in  the  expense,  to  provide  a  charge  which 
will  protect  the  more  permanent  patrons.  As  to  general  and  ad- 
ministrative expenses,  including  reserves,  I  am  of  the  opinion 
that  while  the  allowance  made  by  the  Commission's  engineers 
for  "administrative  expense"  appears  somewhat  high,  this  item 
with  other  items  shown  in  the  following  tabulation  may  be  con- 
sidered as  being  reasonable  for  the  purpose  of  this  case. 

Table  V. 
General  and  Adminiatraiive  Expense  and  Reserve,  Vallejo  District. 
General  and  Administrative  Expense, 

Greneral  administrative  Expense $3447.00 

UncoUectible  accounts   •. . .        223.00 

Taxes 3,946.00 

$7,316.00* 

Reserves. 

Fire  insurance $1,323.00 

Casualty  insurance  297.00 

Depreciation,  obsolescence,  etc 9,668.00 

$11,288.00 

The  total  gas  sold  in  Vallejo  for  the  year  ending  December 
81,  1914,  was  52,014,800  cubic  feet,  but  owing  to  a  material 
decrease  in  the  sales  to  certain  classes,  of  defendant's  consumers^ 
it  is  extremely  difficult  to  accurately  estimate  the  probable  sales 
for  1915.  Another  element  of  uncertainty  is  the  probable  ex- 
pense of  removing,  relocating,  and  replacing  street  mains  inci- 
dental to  the  rather  important  street  improvements  being  carried 
on  by  the  city. 

In  this  connection  it  is  interesting  to  note  that  largely  as  a 
result  of  street  work  in  Vallejo,  defendant's  expense  for  the 
maintenance  of  street  mains  has  been  greatly  in  excess  of  normal. 
The  expenditure  on  this  account  for  the  years  1912,  1913,  and 
1914  was  $2,369.89,  $6,616.36,  and  $318.60,  respectively,  and 
incidentally  the  cost  of  maintaining  services  during  the  same 
period  and  apparently  for  the  same  reason  was  $3,162.04,  $5,- 
099.57,  and  $859.27.  Defendant  claims,  and  the  claim  is  not 
disputed,  that  the  street  improvements  are  yet  uncompleted,  and 
that  as  a  result  it  will  be  necessary  to  make  further  relatively 
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large  exjJenditures  in  the  near  future.  The  importance  of  the 
expenditures  mentioned  and  the  necessity  for  giving  them  care- 
ful consideration  in  ooitaection  witih  the  present  case,  will  be 
apparent  when  it  is  understood  that  the  cost  to  defendant  of 
maintaining  street  mains  and  services  alone  during  the  past  three 
years  has  averaged  13.9$  cents  for  every  1,000  cubic  feet  of  gas 
sold  in  Yallejo  during  that  time. 

Owing  to  the  uncertainty  existing  in  connection  with  the  mat* 
ters  referred  to  and  in  fairness  to  defendant,  I  do  not  feel  justi- 
fied in  recommending  a  reduction  of  the  maximum  rate  at  this 
time.  There  are,  however,  certain  adjustments  which  should  be 
made  in  the  rate  charged  by  defendant  for  gas  in  Vallejo  in 
order  to  differentiate  between  the  cost  where  small  and  relatively 
large  quantities  of  gas  are  consumed.  While  the  inotmediate 
effect  of  such  a  schedule  will  be  to  reduce  the  rates  now  paid  by 
the  larger  domestic  and  industrial  consumers,  the  incireased  plant 
output,  which  it  is  believed  will  follow  the  establishment  of  the 
rates  herein  recommended,  should  ultimately  result  in  lower  rates 
to  all  consumers  of  gas  in  Vallejo. ' 

After  a  careful  consideration  of  all  the  evidence,  I  find  that 
the  following  rates  are  just  and  reasonable,  and  that  their  appli- 
cation will  result  in  sufficient  revenue  to  permit  a  return  of  at 
least  8  per  cent  upon  a  fair  and  reasonable  valuation  of  defend- 
ant's gas  plant  and  business  in  Vallejo  district  after  amply  pro- 
viding for  all  operating  costs  and  all  proper  reserves  for  the 
protection  and  replacement  of  the  property. 

Table  VI. 
Rates  for  Oas,  Vallejo  Diatrioi. 
$1^0  per  1,000  cubic  feet  for  the  first  5,000  cubic  feet  used  per  month. 
1.00  per  1,000  cubic  feet  for  the  next  5,000  cubic  feet  used  per  month. 
.80  per  1,000  cubic  feet  for  all  over  10,000  cubic  feet  used  per  month. 
Minimum  charge  50  cents  per  month  per  meter. 

The  above  rates  are  intended  to  apply  to  gas  having  an  average 
heating  value  of  at  least  600  British  thermal  units  per  cubic  foot, 
supplied  at  a  uniform  and  adequate  pressure  measured  at  the 
outlet  of  the  meters  located  on  consumers'  premises. 

In  providing  proper  rates  for  gas  sold  by  defendant  in  the 
Vallejo  district,  it  will  also  be  necessary  to  indicate  certain  regu- 
lations bearing  on  the  matter  of  the  accuracy  of  service  meters. 
These  regulations  should  provide  in  effect  as  follows: 
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(a)  Each  service  meter  shall  be  tested  for  accuracy  before  its 
installation. 

(b)  No  service  meter  shall  be  placed  in  service  or  allowed  to 
remain  in  service  which  has  an  error  of  registration  in  excess  of 
2  per  cent 

(c)  The  company  shall,  at  its  own  expense,  make  a  test  of  the 
accuracy  of  any  meter  upon  request  of  a  consumer,  provided  such 
consumer  has  not  made  a  request  for  the  test  of  the  same  meter 
within  a  period  of  six  months.  A  written  report,  giving  the 
results  of  any  test  made  at  the  request  of  a  consumer,  shall  be 
furnished  to  the  consumer  within  five  days  after  the  completion 
of  such  test. 

(d)  A  complete  detailed  record  shall  be  kept  by  the  company 
of  all  meter  tests  made  by  it. 

Note.— An  order  in  accordance  with  the  above  opinion  was  en- 
tered. 


CALIFORNIA  RAILROAD  COMMISSION. 

GEORGE  J.  NADEAU 

V. 

PACIFIC  LIGHT  &  POWER  CORPORATION. 

[Decision  No.  2473;  Case  No.  807.] 

Commission^' Powers-^  Reparation '^Charge    for   installing   mervioe 
connection. 

The  California  CommisBion  has  no  jurisdiction  to  order  a  refund 
of  an  amount  collected  from  a  constuner  by  an  electric  utility  for  setting 
a  pole  and  installing  service  connections. 

[June  14,  1915.] 

Application  for  a  refund  of  charge  for  installing  service  con- 
nection; dismissed. 

By  the  Commission:  George  J.  Nadeau  having  in  his  com- 
plaint asked  for  an  order  of  this  commission  directing  the  Pacific 
Light  &  Power  Corporation  to  refund  to  complainant  the  sum  of 
$20,  collected  by  defendant  for  setting  a  pole  and  installing 
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service  oonnections  to  two  Houses  of  complainant,  and  it  appear- 
ing that  the  Commission  has  no  jurisdiction  to  grant  the  relief 
asked. 

It  is  hereby  ordered  that  the  complaint  in  this  proceeding  be, 
and  the  same  is  hereby,  dismissed. 


IDAHO  PITBIiIC  UTIIjITICS  COMMISSION. 

POCATELLO  GAS  &  POWER  COMPANY,  a  Corporation, 

V, 

SOUTHERN  IDAHO  WATER  POWER  COMPANY,  a  Corpora- 

tion. 

[Case  F-29;  Order  No.  239.] 

Bates  —  Electricity  —  Heating    service  —  Reasonableness  —  t/ess    than 
cost. 

That  a  flat  rate  for  electricity  for  water  heaters  amounts  only 
to  about  one-fourth  the  cost  of  the  service  if  th«  consumers  use  their 
heaters  twenty-four  hours  a  day  on  high  is  not  sufficient  to  overcome 
the  presumption  of  reasonableness  attaching  to  a  voluntarily  established 
rate,  particularly  where  the  heating  service  is  fiirnished  in  connection 
with  electric  service  for  cooking,  which  is  a  very  profitable  service,  and 
it  appears  that  some  of  the  users  use  their  heaters  part  of  the  day  on 
high,  part  of  the  day  on  medium,  part  of  the  day  on  low,  and  part  of 
the  time  shut  off  altogether,  and  the  company,  although  it  has  some- 
thing like  2,300  lighting  customers,  had  secured,  after  much  advertising 
and  soliciting,  only  about  60  water  heater  custom^s;  and  where  it  fur- 
ther appears  from  the  evidence  that  the  company  has  an  abimdance  of 
surplus  power  even  when  the  peak  load  is  on. 

[June    19,  1915.] 

C0MPT.AINT  by  a  gas  company  as  to  the  rates  charged  by  an 
electric  company  for  water  heaters.  Complaint  dismissed  upon 
the  ground  that  the  evidence  did  not  show  that  the  rate  charged 
was  unreasonable.  The  Commission  was  also  of  the  opinion  that 
it  did  not  have  jurisdiction  of  the  complaint,  since  it  was  made 
by  a  competing  ntilily,  and  not  by  one  of  the  persons  designated 
in  §  66  of  the  Public  Utilities  act,  but  they  preferred  to  decide 
the  case  upon  its  merits  rather  than  upon  a  jurisdictional  quesr 
tion. 
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Appearances:  W.  H.  Witty  for  the  plaintiff;  S.  BL  Hays, 
P.  B.  Carter,  and  D.  C.  McDougal  for  the  defendant. 

By  the  Commission:  On  February  25,  1914,  the  plaintiflF 
filed  its  complaint  with  this  Commission,  alleging  that  it  is  a  cor- 
poration, organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Idaho,  and  engaged  in  business  in  Pocatello,  Idaho, 
in  furnishing  gas  for  lighting,  heating,  domestic,  and  other  pur- 
poses in  said  city ;  that  the  said  defendant  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of  Delaware,  and 
doing  business  in  the  state  of  Idaho ;  that  plaintiff  and  defendant 
are  competing  companies  in  carrying  on  their  business  at  Poca- 
tello, and  both  engaged  in  furnishing  light  for  buildings  and  in 
furnishing  heat  for  heating  water  and  for  cooking  and  other 
domestic  purposes.  The  complaint  further  alleges  that  the  said 
defendant  has  discriminated  as  between  the  users  of  electric 
power  and  energy  in  a  number  of  specific  particulars,  setting 
forth  minutely  what  said  discriminations  consist  of.  On  March 
6, 1914,  the  defendant  company  filed  an  answer  to  said  complaint, 
denying  and  admitting  certain  of  its  purported  charges  and  plead- 
ing justification  for  others. 

The  case  drifted  along  for  some  time  and  in  the  meantime  the 
parties  themselves  adjusted  all  difficulties  except  the  charges  con- 
tained in  paragraph  six  of  the  complaint,  and  we  shall,  therefore, 
<5onfine  our  discussion  to  matters  contained  in  said  paragraph. 
The  plaintiff  in  that  paragraph  alleges  that  the  defendant  has 
filed  with  this  Commission  a  schedule  for  current  to  be  used  for 
water  heaters,  which  said  schedule  provides  a  rate  which  is  less 
than  the  actual  cost  of  furnishing  the  same;  that  the  actual 
amount  received  for  current  under  this  schedule  for  said  purpose 
was  about  ^  of  1  cent  per  K,  W.  H.  for  current  used  for  heating 
water ;  that  the  reason  assigned  by  the  defendant  for  the  giving 
of  said  rate  is  that  the  rate  is  furnished  for  the  purpose  of  accom- 
modating the  customers  that  use  electric  cooking  stoves  and  have 
no  other  way  of  heating  water,  but  that  such  is  not  the  fact,  and 
that  the  rate  is  furnished  for  the  purpose  only  of  competing  un- 
fairly with  the  complainant  and  forcing  it  out  of  business  in  the 
city  of  Pocatello,  and  that  said  rate  is  a  clear  discrimination  as 
hotwcen  the  users  of  electricity  for  other  purposes  and  the  users 
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of  electricity  for  the  purpose  of  heating  water.  The  prayer  of 
the  complaint  asks  that  an  investigation  be  had  and  that  the  dis- 
criminating rates  be  corrected  and  that  the  defendant  company 
be  prosecuted. 

The  defendant  in  its  answer  admits  that  the  rate  made  for 
water  heaters  is  a  very  low  rate,  but  alleges  that  the  said  rate  is 
made  particularly  for  accommodating  customers  who  use  electric- 
ity for  cooking  purposes  and  also  for  the  use  of  people  who  desire 
hot  water  heaters  during  the  summer  time,  but  denies  that  the 
said  rate  is  furnished  for  the  purpose  of  competing  unfairly  with 
the  pkintiff  or  forcing  it  out  of  business  in  the  city  of  Pocatello, 
and  further  denies  that  it  is  a  discrimination  between  the  users 
of  electricity  for  said  purposes  and  other  purposes. 

This  matter  was  heard  at  Pocatello  on  February  1  and  2, 1915, 
before  Commissioner  Graham.  Afterwards  written  briefs  were 
filed  and  the  case  was  argued  before  the  full  Commission  on 
April  29, 1915,  at  Boise,  and  finally  submitted. 

It  is  claimed  by  plaintiff  that  the  rate  as  shown  by  the  sched- 
ules of  defendant  company,  now  on  file  and  in  effect,  for  electri- 
cal energy  for  water  heaters,  is  much  below  the  actual  cost  of 
furnishing  same,  and  that  said  rate  is  a  clear  discrimination  be- 
tween the  users  of  electricity  for  other  purposes  and  the  users  of 
electricity  for  the  purpose  of  heating  water,  and  that  this  discrim- 
inating rate  is  made  for  the  sole  and  only  purpose  of  unfairly 
competing  with  plaintiff  in  the  water  heating  business. 

The  defendant  company  has  its  hydro-electric  generating  plant 
at  American  Falls,  Idaho,  from  which  it  furnishes  electrical 
energy  for  American  Falls,  Pocatello,  Blackfoot,  and  Ross  Fork, 
and  it  and  its  predecessors  have  been  so  furnishing  such  power 
for  more  than  ten  years  last  past.  The  plaintiff  company  com- 
pleted its  gas  plant  in  said  city  of  Pocatello  in  the  fall  of  1911, 
but,  on  account  of  some  difficulties,  had  to  replan  and  rebuild 
part  of  its  plant,  and  consequently  did  not  really  commence 
business  until  late  in  the  year  1912. 

The  evidence  shows  that  on  the  14th  day  of  August,  1913,  after 
the  Public  Utilities  law  went  into  effect,  the  defendant  company 
filed  its  schedule  of  rates  for  water  heating  as  follows :  For  do- 
mestic heating,  $2  per  month  for  first  K.  W.  and  $1.50  per  month 

for  each  additional  K.  W.  capacity  connected;  and  for  coramer- 
P.U.R.1916D.  41  • 


Digitized  by  VjOOQIC 


642  IDAHO  PUBLIC  UTILITIES  COMMISSION. 

cial  heating,  $3  per  month  for  first  K.  W.  and  $2  per  month  for 
each  additional  K.  W.  capacity  connected.  This  flat  rate  applied 
to  all  the  towns  and  cities  which  were  furnished  electrical  energy 
by  defendant  company.  The  Great  Shoshone  and  Twin  Falls 
Water  Power  Company  filed  the  same  rate  for  this  class  of 
service,  which  rate  applied  to  all  towns  and  cities  in  southern 
Idaho  served  by  said  Great  Shoshone  Company.  On  January  2y 
1914,  the  plaintiff  company  filed  its  schedule  of  rates  as  follows: 
$1.50  per  1,000  cu.  ft.  per  month  with  a  discount  of  5  cts.  per 
1,000  cu.  ft.  if  bill  is  paid  on  or  before  the  16th  of  month.  The 
plaintiff  argues  that  this  defendant's  domestic  heating  flat  fate  of 
$2  per  K.  W.  per  month,  if  the  customers  use  their  heaters 
twenty-four  hours  a  day  on  high,  would  result  in  a  charge  of  some- 
thing  like  2^  mills  per  K.  W.  H.,  while  it  costs  the  company 
something  like  1  cent  per  K.  W.  H.  to  furnish  the  same,  and,, 
therefore,  said  heating  rate  is  unreasonably  low  and  should  be 
raised.  It  appears  from  the  evidence  that  some  of  these  users 
have  their  hot  water  tanks  connected  with  their  furnaces,  othera 
are  connected  with  the  kitchen  ranges  so  that  these  electrical  heat- 
ers are  used  when  the  other  agencies  are  not  in  use.  Some  of 
these  users  use  their  heaters  on  high  the  twenty-four  hours  of  the 
day,  others  use  them  part  of  the  day  on  high,  part  of  the  day  on 
medium,  part  of  the  day  on  low,  and  part  of  the  time  shut  off  alto- 
gether. It  is  contended  by  defendant  company  that  this  low  rate 
was  put  into  effect  to  encourage  the  use  of  electricity  for  cooking- 
purposes,  which  is  a  very  profitable  line  of  business,  and  that  the 
two  rates  and  two  uses  combined  made  a  profitable  business.  The 
necessity  for  a  cheap  water  heating  device  in  connection  with  the 
use  of  electricity  for  cooking  purposes  is  at  once  apparent  and 
must  aid  in  the  use  and  sale  of  the  commodity  for  cooking  pur- 
poses. The  only  inference  that  can  be  drawn  from  the  evidence^ 
although  there  is  no  direct  evidence  one  way  or  the  other,  is  that 
this  water  heater  rate  now  in  effect  is  the  only  rate  that  has  ever 
been  in  effect  for  such  service.  It  appears  that  defendant  com- 
pany waged  no  active  campaign  for  this  class  of  customers  prior  to 
the  time  plaintiff  company  commenced  business.  That  is  also 
true  in  regard  to  the  use  of  electrical  power  for  numerous  and 

divers  other  uses.    In  the  last  four  years  great  activity  has  been 
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shown  by  the  electrical  companies  in  advertising  and  encouraging 
the  use  of  electricity  for  all  kinds  of  appliances. 

The  issues  in  this  case  resolve  themselves  into  one  question^  and 
.that  is:  Is  the  rate  charged  by  the  defendant  company  for  water 
heating  purposes  unreasonable  when  compared  with  the  rate 
charged  for  other  uses  ?  This  is  a  big  problem  and  can  only  be 
determined  from  a  full  and  complete  valuation  of  the  company's 
system  and  a  thorough  investigation  into  the  cost  of  generating 
and  delivering  the  several  classes  of  power.  This  Commission  has 
not  yet  undertaken  this  task^  and  is  not  now  in  a  position  to  do  so 
by  reason  of  the  failure  of  the  legislature  to  make  an  appropria- 
tion with  which  such  an  investigation  might  be  carried  on, 
though  we  have  now  under  consideration  a  general  investigation 
into  power  rates.  Evidence  was  introduced  in  this  case  tending  to 
show  that  the  average  cost  per  K.  W.  H.,  at  the  consumers'  meters 
in  Pocatello,  of  electrical  energy  for  all  purposes,  was  about  1 
cent,  and  that  the  rate  charged  these  water  heater  users,  if  the 
heater  were  used  on  high  for  the  twenty-four  hours  of  the  day^ 
would  be  only  2^  mills  per  K.  W.  H.  so  used.  That  this  class  of 
service  is,  therefore,  furnished  for  about  one  fourth  of  cost,  and 
therefore  must  be  unreasonable.  The  premises  from  which  that 
conclusion  is  drawn  have  not  been  substantiated  by  proof.  If 
this  were  the  only  class  of  service  furnished  by  the  defendant 
company,  the  position  taken  might  be  true.  This  water-heating 
service  is  only  one  of  many  classes  of  service  and  uses  to  which 
electricity  is  now  put.  It  is  recognized  by  all  authorities  that  the 
use  of  electricity  for  illuminating  purposes  is,  at  the  present  time, 
the  highest  use  to  which  it  can  be  put.  This  use  involves  the  use 
of  the  plant  and  equipment,  generally  speaking,  from  three  to 
four  hours  a  day,  usually  from  7  to  11  in  the  evening.  This  use 
takes  precedence  over  all  other  uses,  and  electrical  energy  must  be 
furnished  for  this  use  at  all  hazards.  The  result  is  that  in  fixing 
rates,  the  lighting  rate  must  necessarily  be  the  highest  rate  for 
any  use.  The  great  problem  with  hydro-electric  public  utilities 
is  to  find  other  uses  to  which  this  power  can  be  applied  for  the 
other  twenty  hours  of  the  day.  Consequently,  the  rates  for  elec- 
trical energy  for  other  uses  must  necessarily  revolve  around  and 
be  interdependent  upon  the  lighting  rate.  The  great  aim  of  a 
public  utility  of  this  character  is  to  secure  a  high  load  factor.    It 
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is  contended  by  plaintiff  that  the  use  for  these  water  heaters  in- 
terferes with  the  peak-load, — ^that  is,  the  lighting  load, — and  con- 
sequently the  above  reasoning  cannot  apply.  The  answer  to  that 
in  this  case  is  that  the  evidence  shows  that  the  company  has  an 
abundance  of  surplus  power  even  when  the  peak  load  is  on*  The 
evidence  shows  that  this  company  has  something  like  2,300  light- 
ing customers  in  the  city  of  Pocatello,  and  that  it  has  secured, 
after  a  lot  of  advertising  and  soliciting,  only  about  60  water 
heater  customers.  So,  even  at  this  low  rate,  it  has  made  no  great 
progress  in  securing  this  class  of  business.  The  reason  why  must 
be  that  the  cost  of  installing  this  class  of  service  and  the  rate  is 
not  yet  sufficiently  low  to  induce  a  broader  use  of  the  same.  This 
is  true,  that  if  this  class  of  service  were  cut  out  altogether  (which 
result  would  inevitably  follow  the  increasing  of  the  rate  to  that 
advocated  by  plaintiff)  the  operating  revenue  of  the  company 
would  be  reduced  just  that  much,  and  the  rate  for  some  other 
class  of  service  might  have  to  be  increased  to  make  up  that  loss, 
while  the  evidence  shows  that  the  additional  expense  for  taking 
care  of  this  class  of  service  is  very  small. 

The  plaintiff  offered  evidence  to  show  that  the  lowest  price  it 
could  afford  to  furnish  gas  was  $1.20  per  1,000  cu.  ft,  and  at  that 
price  it  could  compete  in  this  class  of  service  with  the  defendant, 
if  the  rate  on  electricity  were  increased  to  1  cent  per  K.  W.  H. 
The  manager  of  the  plaintiff  company  arbitrarily  fixed  $1.20 
per  1,000  cu.  ft.  He  could  not  give  the  book  value  or  an  estimate 
of  the  physical  value  of  plaintiff's  plant;  neither  could  he  give 
any  figures  showing  operating  revenues  or  operating  expenses. 
From  the  evidence  so  introduced  this  Commission  would  not  be 
justified  in  finding  that  $1.20  per  1,000  cu.  ft.  is  the  lowest 
price  for  which  plaintiff  can  afford  to  furnish  that  commodity, 
or  that  such  rate  would  be  reasonable.  That  being  true  we  would 
hardly  be  justified  in  compelling  defendant  company  to  raise  its 
rates  300  per  cent  for  electrical  energy  for  this  class  of  service  so 
as  to  enable  the  plaintiff  company  to  compete  with  it  in  that 
service.  This  estimate  of  plaintiff  as  to  cost  per  1,000  cu.  ft.  for 
this  service  amounts  to  nothing  more  or  less  than  a  guess.  It  is 
possible  that  this  Commission,  after  a  thorough  investigation  into 
the  question  of  a  reasonable  rate  to  be  charged  by  plaintiff  com- 
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pany,  would  find  that  a  great  reduction  should  be  made  from 
plaintiff's  estimate. 

A  rate  voluntarily  established  by  a  public  utility  must  be  re- 
garded as  prima  facie  reasonable.  Home  Teleph.  &  Teleg.  Co*  v. 
Pacific  Teleph.  &  Teleg.  Co.  P.  TJ.  E.  1915A,  p.  687.  That  being 
true,  the  rate  voluntarily  established  by  defendant  company  for 
this  class  of  service  must  be  presumed  to  be  reasonable,  and  the 
evidence  introduced  in  this  case  is  not  suffcient  to  overcome  that 
presumption.  If  this  Commission  should  order  the  rate  of  de- 
fendant company  for  this  class  of  service  increased  in  the  city  of 
Pocatello,  it  would  also  have  to  order  an  increase  in  the  same  rate 
in  all  of  the  cities  and  towns  served  by  defendant  company  and  in 
all  the  cities  and  towns  in  southern  Idaho  served  by  the  Great 
Shoshone  &  Twin  Falls  Water  Power  Company,  as  this  last- 
named  company  has  the  same  rate  for  this  class  of  service  in  all 
points  served  by  it. 

The  defendant  contends  that  the  real  question  at  issue  is  the 
reasonableness  of  defendant's  rate  for  this  class  of  service,  and 
that  the  Commission  has  no  jurisdiction  to  proceed,  and  in  that 
connection  relies  on  §  56  of  the  Public  Utilities  act,  which  reads 
as  follows:  "Section  56.  Complaint  may  be  made  by  the  Com- 
mission of  its  own  motion  or  by  any  corporation  or  person,  cham- 
ber of  commerce,  board  of  trade,  or  any  civic,  commercial,  mer- 
cantile, traflSc,  agricultural  or  manufacturing  association  or 
organization  or  any  body  politic  or  municipal  corporation,  by 
petition  or  complaint  in  writing,  setting  forth  any  act  or  thing 
done  or  omitted  to  be  done  by  any  public  utility  including  any 
rule,  regulation  or  charge  heretofore  established  or  fixed  by  or  for 
any  public  utility,  in  violation,  or  claimed  to  be  in  violation  of 
any  provision  of  law  or  of  any  order  or  rule  of  the  Commission. 
Provided,  That  no  complaint  shall  be  entertained  by  the  Commis- 
sion, except  upon  its  own  motion,  as  to  the  reasonableness  of  any 
rate  or  charges  of  any  gas,  electrical,  water  or  telephone  corpo- 
ration, unless  the  same  be  signed  by  the  mayor  or  the  president  or 
chairman  of  the  board  of  trustees  or  a  majority  of  the  council, 
commission  or  other  legislative  body  of  the  city  or  county  or  city 
or  town,  if  any,  within  which  the  alleged  violation  occurred,  or 

not  less  than  25  consumers  or  purchasers  or  prospective  consumers 
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or  purchasers  of  such  gas,  electricity,  water  or  telephone  service." 
[Sess.  Laws  1913,  p.  282.] 

Under  this  section,  it  would  seem  that  defendant's  position  is 
well  taken.  The  complaint  was  not  made  by  this  Commission  on 
its  own  motion,  nor  was  it  signed  by  the  mayor  of  Pocatello,  or 
by  a  majority  of  the  city  council,  or  by  twenty-five  consumers  or 
purchasers  of  either  of  the  companies.  The  complaint  is  signed 
solely  by  a  competing  company,  which,  in  so  far  as  the  evidence 
shows,  is  not  a  patron  of  the  power  company.  As  heretofore 
stated,  we  believe  that  point  is  well  taken,  but  we  shall  not  dis- 
cuss the  matter  further,  preferring  to  decide  the  case  upon  its 
merits  rather  than  on  a  jurisdictional  question. 

From  a  careful  consideration  of  all  the  evidence  and  facts  sub- 
mitted, this  Commission  finds  that  the  plaintiff  has  failed  to  sus- 
tain the  allegations  of  its  complaint,  and  that  the  same  should  be 
dismissed. 

It  is  therefore  ordered  that  the  complaint  be,  and  the  same  is 
hereby,  dismissed. 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

IN  RE  WILLIAM  B.  ROSS,  Doing  Business  as  the  Kinmundy 
*Mutual  Telephone  Exchange. 

[No.  3225.] 

Metum^  Operating     expenses '^  Salary     of     telephone     manager^' 
Amount  allowed. 

A  monthly  salary  of  $80  was  held  to  be  a  sufficient  reimburse- 
ment  for  the  manager  of  a  telephone  plant,  where  it  appeared  from  the 
testimony  that  he  did  not  devote  his  entire  time  to  the  business  of  the 
utility. 
Depreciation  —  Telephone  plant  —  Alloioamce. 

Five  per  cent  of  the  gross  revenue  of  a  telephone  company  was 
ordered  set  aside  for  depreciation. 
Return -^  Telephone -- Amount  of  profit  from  suHtching  service, 

A  somewhat  greater  profit  from  switching  service  is  allowable 
to  a  telephone  company  where  about  70  per  cent  of  the  total  develop- 
ment is  rural,  than  where  the  utility  is  serving  merely  a  small  number 
of  rural  service  subscribers. 
Rates  ^^  Telephone '■^  Switching  rural  service  subscribers, 

A  rate  of  $3  per  year  for  switching  rural  service  subscribers  is 
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not  unreasonable  where  the  cost  of  such  service  is  approximately  $2.30 
per  subscriber. 

Service  —  Telephone  —  Switching  service  for  city  auhscrihera. 

A  telephone  company  may  properly  promulgate  and  enforce  a  rule 
restricting  switching  service  to  rural  subscribers,  as  all  city  or  village 
subscribers  should  pay  the  rate  that  applies  to  city  or  village  subscribers 
for  the  class  of  service  furnished. 

Bates  ^  Telephone -^  Party 'line  Imsineae  telephones  in  country. 

Special  rates  for  party-line  business  telephones  in  the  country 
were  disapproved  in  the  absence  of  evidence  that  any  considerable  num- 
ber of  business  subscribers  in  the  country  must  be  served,  as  otherwise 
such  proposed  rates  would  probably  result  in  discrimination  as  between 
subscribers  on  the  same  line. 

Bates  — i  Telephone  — >  Rural   switching    service  —  Distinction    "between 
six-party  and  four-party  line. 

The  Illinois  Commission  refused  to  approve  a  rate  for  telephone 
service,  whereby  switching  a  four-party  line  in  the  country  was  fixed  at 
35  cents,  while  switching  a  farmers'  line  with  minimum  of  six  on  the 
line  was  fixed  at  25  cents,  as  the  rate  of  25  cents  was  considered  rea- 
sonable for  all  service  of  this  character. 

Bates ^  Telephones  ^^  Reasonableness  ^^ Amount  of  return. 

The  Illinois  Commission  reduced  from  $24  a  year  to  $^1  the  rate 
charged  by  a  telephone  company  te  individual  line  business  telephones, 
where  the  rate  of  $24  a  year  would  represent  a  return  of  8.8  per  cent 
on  the  investment. 

[June  17,  1915.] 

Petition  of  William  B.  Eoss,  doing  business  as  the  Kinmundy 
Mutual  Telephone  Exchange,  for  authority  to  change  rates  in 
order  to  eliminate  discrimination  and  to  increase  the  revenue; 
authority  granted  to  adopt  new  schedule. 

By  the  Commission:  Application  in  the  above-entitled  mat- 
ter sets  forth  that  the  petitioner  is  a  public  utility  engaged  in 
the  management  and  operation  of  a  telephone  system  in  and 
around  the  village  of  Kinmundy,  Marion  county,  Illinois,  and 
that  the  rates  or  charges  of  the  petitioner  are  discriminatory  and 
unprofitable,  in  some  instances  being  less  than  the  cost  of  fur- 
nishing the  service.  Application  is  made  for  authority  to  dis- 
continue such  rates  as  are  discriminatory  and  to  increase  certain 
other  rates,  in  order  to  produce  sufficient  revenue  to  cover  the 
cost  of  operation  and  maintenance,  including  depreciation,  and 
pay  a  fair  return  on  the  capital  invested. 

The  rates  of  the  petitioner  now  in  force  and  effect,  as  set  forth 
in  the  application,  are  as  follows : 
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Individual  line  business  telephones $1.60  per  month 

Individual  line  residence  telephones 1.00     "        " 

Extension  telephones   50    **        " 

Four-party  line  telephones   75     *'        ** 

Three-party  country  line  telephones    1.00     **        ** 

Rural  telephones  on  lines  with  farmers  who  own  their  own 

telephones    60     "        * 

One  party  line  to  Alma,  Illinois 1.00     "        ** 

Business  and  residence  telephones  on  same  line 2.26     **        •* 

Switching  rural  telephones — subscribers  owning  line  beyond 
the  city  limits  of  Kinmundy  and  telephone  instrument — 

5  to  23  telephones  on  .a  line — each  telephone 1.00  per  year 

Switching  rural  telephones — subscribers  owning  line  beyond 
the  city  limits  of  Kinmundy  and  telephone  instrument — 
no  more  than  8  telephones  on  a  line — each  telephone  . . .     1.50     **        ** 
Switching  rural  telephones — subscribers  owning  line  beyond 
the  city  limits  of  Kinmundy  and  telephone  instrument — 
no  more  than  3  telephones  on  a  line — each  telephone  . . .     2.00    "        ** 
Switching  rural  telephones — subscribers  owning  line  beyond 
the  city  limits  of  Kinmundy  and  telephone  instrument— 
no  more  than  2  telephones  on  a  line— each  telephone  . . .     4.00     **        •* 
Switching  individual  line  rural  telephones — subscriber  own- 
ing line  beyond  the  city  limits  of  Kinmundy  and  tele- 
phone instrument 6.00     **        ** 

Rural  individual  line  telephones  located  just  outside  the 

city  limits— company  furnishing  line  and  all  equipment  12.00     **        ** 
In  instances  where  rural  line  is  furnished  by  the  company 
and  the  subscribers  own  the  instruments,  there  k  an 
added  charge  of 1.00     "        " 

Petitioner  proposes  to  discontinue  the  schedule  of  rates  now  in 
force  and  effect  and  establish,  in  lieu  thereof,  the  following  sched- 
ule: 

Business  telephones $2.00  per  month 

Residence  telephones    1.00  ''  " 

Extension  telephones    .50  "  •* 

Extension  bells    25  "  *• 

Party  line  business  telephones  in  country 1.25  '*  " 

Party  line  residence  telephones  in  country 1.00  "  ** 

Switching  farmer  lines,  minimum  6  on  a  line 25  "  " 

Switching  four-party  line  in  country 35  **  •• 

Private  ground  line  outside  city,  extra  for  each  one-half 

mile  or  fraction  thereof 25  "  •* 

Hearing  was  held  at  Springfield,  Illinois,  February  3,  1915. 
The  petitioner  was  represented  by  Kobert  Fitzgerald,  attorney. 
No  one  appeared  objecting. 

From  the  testimony  presented  at  the  hearing,  it  appeared  that 
William  B.  Eoss,  the  present  owner,  purchased  the  Kinmundy 
Telephone  Exchange  in  October,  1910,  and  that  the  plant  and 
equipment  have  been  extended  and  improved  since  coming  into 
his  possession,  with  a  resultant  improvement  in  the  service. 

It  further  appeared  that  the  rural  lines  are  various  in  kind 
and  character;  that  the  discriminatory  rates  or  charges  are  the 
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result  of  enterisg  into  separate  and  individual  contracts  with 
several  groups  of  rural  subscribers,  and  that  the  entire  rate 
schedule  should  be  revised  so  as  to  eliminate  the  discriminatory 
rates  or  charges. 

In  support  of  the  petitioner's  contention  that  the  rates  now  in 
force  and  effect  do  not  produce  sufficient  revenue  to  cover  the 
cost  of  operation  and  maintenance,  including  depreciation,  the 
petitioner  filed  a  statement  of  plant  investment,  from  which  it' 
appears  that  the  present  value  of  the  physical  property  is  about 
$6,600,  which,  on  the  basis  of  169  owned  stations,  is  a  value  of 
about  $39  per  station.  This  does  not  appear  to  be  excessive, 
and,  in  view  of  the  facts  hereinafter  set  forth,  the  Commission 
does  not  consider  a  physical  valuation  of  the  property  necessary 
at  this  time. 

The  petitioner  also  submitted  a  statement  of  earnings  and  ex- 
penses, but  this  was  of  little  value  in  determining  the  average 
annual  operating  expense  and  annual  net  revenues.  In  a  sworn 
statement  filed  as  supplementary  evidence,  the  operating  expenses 
for  the  thirteen  months  ending  February  1,  1915,  are  given  as 
$2,978.22,  but  this  statement  was  qualified  by  a  memorandum 
which  explained  that  $1,768.22  had  been  spent  for  reconstruc- 
tion, and  that  the  net  addition  to  plant  amounted  to  $1,168.22. 
This  would  reduce  the  operating  expenses  to  $1,810,  or  for  a 
twelve  months'  period,  to  approximately  $1,670. 

Xo  amount  is  included  in  the  foregoing  expenses  for  manager's 
salary,  and  the  petitioner  contended  that  at  least  $100  per  month 
should  be  considered  for  this  purpose.  It  appeared  from  the 
testimony,  however,  that  the  manager  does  not  devote  his  entire 
time  to  the  business  of  the  utility,  and  in  view  of  this,  a  monthly 
salary  of  $80  should  be  a  sufficient  reimbursement. 

Inasmuch  as  no  amount  has  been  set  aside  for  depreciation,  it 
appears  proper  that  at  least  5  per  cent  of  the  property  value 
should  be  deducted  from  the  gross  revenue  for  this  purpose  an- 
nually. At  5  per  cent  the  depreciation  would  amount  to  approx- 
imately $330. 

The  annual  gross  operating  expenses,  therefore,  including  the 
manager's  salary  and  a  necessary  depreciation  charge,  would 
amount  to  $2,960.  With  an  annual  revenue  of  approximately 
$2,787,  it  is  safe  to  conclude  that  the  utility  is  earning  little,  if 
P.U.R.1915D. 
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any,  net  revenue  at  the  present  time,  even  though  the  statements 
submitted  by  the  petitioner  are  somewhat  conflioting. 

In  order  to  determine  the  reasonableness  of  the  proposed  rate 
for  switching  rural  service  subscribers,  a  traffic  record  or  peg 
count  was  made  of  all  calls  handled  by  the  petitioner  throng 
the  Kinmundy  Exchange  for  a  three  days'  period.  The  results 
of  this  traffic  study  are  shown  by  the  following  statement : 

Kinmundy  Mutual  Telephone  Exchange. 
Traffic  Data, 

Average  number  of  local  calls  per  day 978  ^ 

Average  number  of  rural  to  rural  calls  per  day  (intra-line) 391* 

Average  number  of  originating  free  Bwitching  calls  per  day 114 

Average  number  of  all  originating  calls  per  day 1,483 

Total  number  of  all  subscribers   488 

Average  number  of  daily  originating  calls  per  subscriber 3.03 

Total  number  of  city  subscribers 156 

Average  number  of  city  originating  calls  per  day 670 

Average  number  of  daily  originating  calls  per  city  subscriber  ....  4.29 

Total  niunber  of  rural  subscribers  332 

Average  number  of  rural  originating  calls  per  day 813 

Average  number  of  daily  originating  calls  per  rural  subscriber  . .  2.25 

Total  number  of  all  subscribers 488 

Average  number  of  originating  toll  calls  per  day 8 

Average  number  of  daily  originating  toll  calls  per  subscriber .0163 

Average  number  of  total  calls  handled  per  day 1,5963 

Average*  niunber  of  city  calls  handled  per  day 614 

Ratio  of  daily  city  calls  to  daily  total  calls  38.8% 

Average  niunber  of  rural  calls  handled  per  day  755 

Ratio  of  daily  rural  calls  to  daily  total  calls  47.3% 

Average  number  of  free  switching  calls  handled  per  day 211 

Ratio  of  daily  free  switching  calls  to  total  calls 13.2% 

Average  number  of  toll  caHs  handled  per  day  16 

Ratio  of  daily  toll  calls  to  total  calls 1.0% 

Total  number  of  all  subscribers 488 

Ratio  of  156  city  subscribers  to  total  subscribers 32.0% 

Ratio  of  332  rural  subscribers  to  total  subscribers 66.0% 

Ratio  of  189  miscellaneous  calls  to  1596  total  calls 11.84% 

Ratio  of  391  average  rural  drops  restored  per  day  to  813  average 

rural  calls  per  day    48.15% 

1  Includes  187  busy,  no  answer,  and  time  calls,  and  miscellaneous  inquiries 
from  subscribers. 
>  Indicated  by  the  number  of  times  rural  drops  were  restored. 
8  Includes  all  inward  and  outward  local,  free  switching,  and  toll  calls. 

In  determining  the  daily  calling  rate  per  subscriber,  the  num- 
ber of  originating  calls  only  was  considered.  All  busy,  no  an- 
swer, time  calls,  and  miscellaneous  inquiries  from  subscribers 
and  intra-line  rural  calls  Were  given  the  same  consideration  as 
completed  calls,  as  previous  traffic  studies  have  indicated  that  this 
miscellaneous  traffic  requires  as  much  supervision  and  attention 
on  the  part  of  the  operator  as  do  regular  calls. 
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As  indicated  by  the  traffic  study,  the  city  calling  rate  is  some- 
what higher,  and  the  rural  calling  rate  somewhat  lower,  than 
would  ordinarily  be  expected  in  an  exchange  of  the  same  general 
character  as  Kinmundy.  This  may  be  due,  in  part,  to  the  per- 
centage of  miscellaneous  and  free  switching  calls  credited  to  the 
city  traffic,  and  to  the  fact  that  at  the  time  the  traffic  study  was 
made,  spring  activities  in  the  rural  districts  had  not  yet  begun. 
The  average  daily  calling  rate  for  the  exchange  as  a  whole,  how- 
ever, is  about  normal. 

Nearly  1,600  calls  are  handled  daily  through  the  Kinmundy 
exchange;  about  47  per  cent  of  this  traffic  is  rural;  city  sub- 
scribers originate  39  per  cent  of  all  the  calls,  and  both  rural  and 
city  subscribers,  in  conjunction  with  subscribers  of  neighboring 
exchanges,  are  charged  with  free  switching  to  the  extent  of  14 
per  cent  of  the  total  daily  traffic. 

The  annual  revenue  now  derived  from  city  and  rural  sub- 
scribers under  the  schedule  of  rates  or  charges  now  in  force  and 
effect  is  indicated  by  the  following  table: 

27  Individual  line  business  telephones @  $18.00  per  yr.     $486.00 

0  Combination   business   and   residence    tele- 

phoncBl   @     27.00    **     •!         243.00 

111  Residence  telephones @     12.00     '*      *       1,332.00 

4  Business  telephones  (in  Alma)    @     12.00     "     **  48.00 

City  revenue $2,109,00 

5  Rural  telephones   @     $6.00  per  yr.       $30.00 

98  Service  telephones @       2,00     "     "         196.00 

214  "  *^  @.  1.00  "  *•  214.00 

8  «  "  ^  1.50  **  "  12.00 

2  "  "  @  4.00  "  *«  8.00 

1  •*  **  @  6.00  "  "  6.00 

488  Country  revenue $466.00 

Toll  revenue  (estimated)    162,00 

Total  annual  revenue $2,737.00 

1  Represents  18  telephones. 

According  to  the  statement  filed  by  the  petitioner,  central  office 
operating  expenses  for  thirteen  months  were : 

Operators'  salaries $700.00 

Switchboard  repairs 26.00 

Office  rent    65,00 

Light,  power,  and  fuel 60.00 

Insurance 30.00 

Total   $870.00 

Or  for  a  12  months'  period 803.00 
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It  appears  that  about  70  per  cent  of  the  manager's  salary  is 
properly  chargeable  to  central  office  operating  expense,  and  assum- 
ing that  the  statement  is  approximately  correct,  and  adding  $673, 
which  is  70  per  cent  of  the  amount  allowed  for  manager's  salary, 
the  total  annual  central  office  operating  expenses  are  $1,476. 

According  to  the  traffic  study,  47  per  cent  of  the  total  daily 
traffic  is  chargeable  to  the  rural  service  subscribers.  However, 
since  nearly  70  per  cent  of  the  total  development  is  rural,  and 
as  the  rural  calling  rate  at  the  time  the  traffic  study  was  made 
was  very  likely  at  a  minimum,  it  seems  fair  to  consider  the 
average  rural  traffic  as  constituting  approximately  60  per  cent 
of  the  total  traffic. 

On  a  50  per  cent  basis,  the  rural  traffic  would  be  chargeable 
with  60  per  cent  of  the  total  central  office  expenses,  or  $738, 
which,  apportioned  among  the  three  hundred  and  twenty-three 
service  subscribers,  is  approximately  $2.30  per  subscriber.  In 
view  of  the  fact  that  70  per  cent  of  the  total  development  is  rural, 
a  somewhat  greater  profit  from  switching  service  is  justified  than 
if  the  utility  was  serving  a  small  number  of  rural  service  sub- 
scribers, in  which  case  the  value  of  the  connection  would  probably 
oflFset  any  profit  that  might  otherwise  be  derived  from  serving 
such  subscribers.  It  appears,  therefore,  that  in  this  case  a  rate 
of  $3  per  year  for  switching  rural  service  subscribers  is  not  un- 
reasonable. 

It  appeared  from  the  testimony  that  the  switching  service  is 
not  confined  to  subscribers  living  in  the  country,  but  is  extended 
to  certain  subscribers  residing  within  the  village  of  Kinmundy ; 
that  these  subscribers  formerly  lived  in  the  country  and  moved 
into  the  village,  bringing  their  telephones  with  them  and  con- 
necting with  the  rural  lines  at  points  within  the  village,  and 
receiving  service  at  the  rural  switching  rate. 

The  petitioner  contended  that  this  practice  is  undesirable  and 
discriminatory;  that  all  subscribers  living  within  the  village  or 
exchange  area  should  be  on  an  equal  basis,  and  that  the  rural 
service  rate  should  not  extend  to  any  subscribers  within  the  vil- 
lage. 

Unquestionably  the  person  who  leaves  the  country  to  live  in  a 
city  or  village,  and  who  enjoys  the  privileges  of  a  resident  of 
the  city  or  village,  should,  as  a  matter  of  course,  be  subject  to 
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the  same  limitations  and  regulations  that  apply  to  all  other  per- 
sons similarly  situated ;  and  if  a  telephone  subscriber  voluntarily 
takes  himself  out  of  the  rural  class  and  comes  to  reside  in  the 
city  or  village,  and  desires  telephone  service,  it  would  seem  that 
he  should  pay  the  rate  that  applies  to  city  or  village  subscribers 
for  the  class  of  service  furnished. 

Bural  switching  service  is  distinct  from  the  various  classes  of 
local  exchange  service,  and  is  designed  for  persons  living  in  the 
country  who  own  and  maintain  their  own  lines  and  telephones. 
It  is  proper  that  the  telephone  company  establish  such  rules  as 
will  tend  to  maintain  the  classifications  of  service  and  rates  pro- 
vided for  city  or  village  subscribers,  and  a  rule  restricting  switch- 
ing service  to  rural  subscribers  is  a  proper  regulation. 

The  proposed  rate  of  $1.25  per  month  for  rural  business  tele- 
phones is  not  warranted  under  the  circumstances,  and  would 
probably  result  in  discrimination  as  between  subscribers  on  the 
same  line.  If  a  considerable  number  of  business  subscribers  in 
the  country  were  to  be  served,  a  special  rural  business  rate  might 
be  justified,  but  not  otherwise.  Likewise  the  establishment  of 
two  rates  for  switching  rural  service  subscribers  is  irregular.  The 
25-cent  rate  being  proper,  there  is  no  justification  for  the  35-cent 
rate,  as  the  subscribers  on  a  so-called  "four-party"  rural  service 
line  should  pay  for  the  minimum  of  six  telephones. 

Eliminating  the  $1.25  rural  business  rate,  the  revenue  that 
would  be  derived  under  the  rates  proposed  by  the  petitioner  is 
shown  by  the  following  table: 

36  Individual  line  business  telephones @  $24.00  per  yr.      $864.00 

129  Residence  telephones    @     12.00     "      "       1,548.00 

323  Service  telephones  @       3.00     "      «*  969.00 

488  $3,381.00 

Estimated  toll  revenue 162.00 

Total  annual  revenue  $3,543.00 

The  revenue  on  this  basis  would  be  slightly  increased  by  ren- 
tals from  extensions,  extension  bells,  and  the  excess  revenue  on 
rural  lines  with  less  than  six  telephones. 

With  a  gross  income  of  $3,543  and  operating  expenses  amount- 
ing to  $2,960,  the  net  revenue  would  be  $583.  This  represents 
a  return  of  8.8  per  cent  on  an  investment  of  $6,600,  and  it  does 
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not  appear  that  any  increase  that  would  produce  a  net  return 
of  this  amount  would  be  justified  in  this  ease. 

If  the  individual  line  business  rate  is  increased  to  only  $21, 
the  total  annual  revenue  and  net  return  on  this  basis  would  be 
$475,  or  7.2  per  cent  on  the  total  investment,  as  indicated  by 
the  following  table : 

36  Individual  line  businesa  telephones @  $21.00  per  yr.      $756.00 

129  Residence  telephones @     12.00     "      "       1,548.00 

323  Service  telephones @       3.00     "      "  969.00 

Estimated  total  revenue   '. $3,273.00 

Estimated  toll  revenue 162.00 

Total  annual  revenue  $3,435.00 

Total  operating  expenses .*. 2,060.00 

Net  revenue   475.00 

Net  return  on  $6,600.00 7.2% 

A  differential  of  $9  per  year  between  the  business  and  resi- 
dence rates  appears  excessive,  but  a  study  of  the  conditions  under 
which  the*  petitioner  is  operating  indicated  that  an  increase  in 
the  residence  rate  is  unwarranted  at  this  time. 

It  is  therefore  ordered/  that  the  petitioner,  William  B.  Koss, 
doing  business  as  the  Kinmundy  Mutual  Telephone  Exchange, 
discontinue  the  schedule  of  rates  now  in  force  and  effect,  as  set 
forth  in  the  application  filed  herein,  and  substitute,  in  lieu  there- 
of, the  f  oUov^ing  schedule : 

Individual  line  business  telephones $21.00  per  yeai 

Residence  telephones 12.00  "  ** 

Extension  telephones 6.00  "  ** 

Extension  bells 3.00  "  « 

Switching  each  rural  service  telephone,  with  a  minimum  of  6 

telephones  per  line  3.00  *  • 

Private  grounded  line  outside  city,  each  half  mile  or  frac- 
tion thereof 3.00  •*  " 

It  is  further  ordered,  that  the  schedule  of  rates  herein  author- 
ized shall  become  effective  as  of  July  1,  1915,  and  shall  be  filed, 
posted,  and  published  by  said  petitioner  as  provided  by  §  34  of 
an  act  entitled,  "An  Act  to  Provide  for  the  Regulation  of  Pub- 
lic Utilities." 

By  order  of  the  Commission,  this  17th  day  of  June,  1915, 
dated  at  Springfield,  Illinois. 

Note. — In  Re  Vermillion,  doing  business  as  the  London  Mills 
Teleph.  Exch.  No.  3668,  June  17,  1915,  the  Commission  also  ordered 
P.U.R.1915D. 


Digitized  by  VjOOQIC 


ANNOTATION.  655 

the  petitioner  to  discontinue  furnishing  service  to  subscribers  located 
within  the  village  at  the  rural  switching  service  rate,  and  to  charge 
all  subscribers  the  regular  scheduled  rate  for  the  class  of  service  fur- 
nished. 


HASSAOHI7S£TTS  BOARD  OF  GAS  A  KIjECTBIC  lilGHT 
COMMISSIOX£KS. 

NATICK  PETITIONS. 

Return —>  Operating  expenses  ^^  Excessive  charge  hy  producing  com- 
pany. 

Operation  accounts  of  a  distributing  gas  company  are  not  con- 
clusive on  the  question  of  the  adequacy  of  its  return  where  the  prices 
which  it  pays  for  its  gas  to  a  generating  company  under  the  same  con- 
trol are  excessive. 

Evidence  —  Burden  of  proof  —  Bates  —  Reasonableness  of  advance, 

A  public  service  company  seeking  to  raise  a  rate  already  rela- 
tively high  most  assume  the  biurden  of  establishing  not  only  what  it 
claims  to  be  its  own  needs,  but  that  the  proposed  price  will  be  fair  and 
reasonable  to  its  customers. 

Rates  ^  Increase  ^  Decreased  use. 

A  public  service  company  exercising  an  exclusive  privil^e  should 
charge  such  prices  as  will  make  its  supply  available  to  as  large  a  por* 
tion  of  the  public  as  is  consistent  with  its  right  to  a  reasonable  com- 
pensation for  the  service  rendered. 

[June  18,  1915.] 

Petition  of  a  gas  company  for  authority  to  increase  the  price 
of  gas  from  $1.50  a  thousand  cubic  feet  to  $1.76 ;  complaint  by 
consumers  as  to  reasonableness  of  existing  rates;  petition  and 
complaint  both  dismissed. 

Appearances:  M.  F.  Kennedy  for  the  petitioners;  P.  B. 
Bums  for  the  town  of  Natick ;  F.  P.  Cabot  for  the  company. 

By  the  Board:  This  is  a  petition  by  the  Natick  Gas  Light 
Company  under  the  provisions  of  §  163  of  chapter  742  of  the 
Acts  of  the  year  1914,  to  revise  the  action  of  the  Board,  taken  on 
October  22,  1912,  relative  to  the  price  of  gas  supplied  by  the 
company  on  and  after  December  1,  1912,  and  also  a  complaint  in 
writing  under  §  162  of  said  chapter  of  more  than  twenty  custo- 
mers of  said  company  of  the  price  of  gas  sold  and  delivered  by  it. 

Thereon,  after  due  notice,  public  hearings  as  required  by  law 
P.U.R.1915D. 


Digitized  by  LjOOQIC 


656  MASSACHUSETTS  fiD.  OF  GAS  &  E.  L.  OOMB& 

were  held  in  Natick  and  the  cases  were  tried  together,  at  which 
both  parties  were  represented  by  counsel. 

During  the  autumn  of  last  year  the  Natick  Gas  Light  Compa* 
ny,  by  its  president,  filed  a  petition  praying  the  Board  to  revise 
its  action  of  October  22^  1912,  fixing  the  maximum  net  price  at 
$1.50  a  thousand,  and  for  authority  to  raise  the  price  to  $1.75. 
Shortly  after  the  filing  of  this  petition  consumers  of  the  Natick 
Company,  who,  in  the  summer  previous,  had  tried  to  secure  lower 
rates  from  the  company  through  a  local  commercial  club,  lodged 
a  counter  petition  with  this  Board,  praying  for  a  reduction  of  the 
price  to  $1.50. 

In  1911  the  Natick  Company  passed  into  the  hands  of  the 
present  owners,  who  also  control  and  own  the  West  Boston  and 
Framingham  companies,  and  for  a  clear  understanding  of  its  fi- 
nancial  and  physical  interrelations  with  these  companies  (it 
purchases  its  supply  of  gas  from  the  West  Boston)  reference  i& 
made  to  a  finding  of  the  Board  after  an  exhaustive  examination 
of  the  histories  of  the  Framingham  and  West  Boston  companies, 
dated  April  16,  1914,  on  an  appeal  from  the  consumers  of  the 
Framingham  company  for  a  reduction  in  price. 

After  connecting  up  the  West  Boston  generating  station  with 
the  holder  of  the  Natick  Company,  the  Framingham  and  Natick 
works  were  shut  down  and  the  price  to  the  Framingham  company 
averaged  for  the  year  ending  June  30,  1914,  68  cents  and  to  the 
Natick  Company  77  cents  a  thousand.  Coincident  with  these 
transactions  the  West  Boston  company  made  a  long-time  contract 
with  the  Marlboro-Hudson  Gas  Company  to  supply  it  with  all  the 
gas  it  might  call  for  at  50  cents  a  thousand. 

From  a  business  standpoint  the  wisdom  of  establishing  the 
West  Boston  as  a  central  generating  station,  in  view  of  the  in- 
adequate and  rundown  condition  of  the  Framingham  and  Natick 
works,  cannot  be  questioned.  The  underlying  issue,  however,  in 
the  case,  is  whether  or  not  the  present  price  is  insixfficient  to 
yield  an  adequate  return  to  the  stockholders ;  and  on  this  question 
certain  facts  and  circumstances  have  a  bearing  that  should  not  be 
overlooked;  for  the  measure  of  the  reasonableness  of  a  return 
may  depend  on  circumstances  that,  in  the  nature  of  things,  affect 
results  of  operation  from  which  income  to  pay  dividends  is  de- 
rived ;  if  favorable,  the  return  may  be  too  low  and  lack  justifica- 
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tion,  but  if  imfavorable  and  due  to  conditions  for  which  the 
management  alone  is  responsible,  the  rate  may  still  be  justifiable^ 
notwithstanding  the  outcome  as  shown  by  the  operating  accounts. 
Circumstances  of  this  character  are  not  wanting  in  this  case. 

The  Natick  Company,  it  is  true,  is  maintained  as  a  corporate 
entity,  yet  through  the  power  of  control  its  works  have  been  shut 
down  and  its  distribution  system  bound  up  for  good  and  all  with 
the  West  Boston  and  Framingham  companies,  and  so  far  as  this 
relation  is  favorable  or  unfavorable  it  is  pertinent  to  the  issue  in- 
volved. It  has  already  been  made  clear  in  the  Framingham  deci- 
sion, to  which  reference  has  been  made,  that  at  the  time  of  the 
transfer  of  the  Framingham  works  to  the  West  Boston  company 
the  "outstanding  stock  and  liabilities  of  the  Framingham  compa- 
ny had  little  relation  to  the  property  it  was  employing  for  the  pub- 
lic convenience,  or  to  the  actual  investment  of  the  money  of  its- 
security  holders  therein,"  and  that  the  method  of  financing  that 
transfer  did  not  diminish  the  aggregate  stock  and  debt,  but 
merely  redistributed  them  between  the  two  companies  in  different 
form.  A  recent  independent  examination  of  those  properties  has 
confirmed  the  Board's  conclusion.  In  the  nature  of  things,  such 
losses  overlap  all  the  knit-together  properties. 

Now,  if,  in  the  price  of  gas  to  the  Xatick  Company,  there  be  a 
profit  to  make  good  such  losses,  to  that  degree  it  is  an  unjust 
burden  on  the  Natick  consumers,  and  challenges  the  operative 
accounts  as  conslusive  of  an  adequate  return  to  the  Natick  stock- 
holders. In  reference  to  the  reasonableness  of  the  price  which  the 
West  Boston  charges  the  Natick  Company,  testimony  was  offered 
showing  that  the  Natick  works,  refitted  at  moderate  cost,  could 
make  and  sell  its  gas  at  a  substantially  lower  price  that  would, 
besides  taking  care  of  depreciation,  pay  a  reasonable  dividend. 
While  the  Board  is  not  so  assured  that  this  result  would  be  at- 
tained as  to  require  a  further  reduction  in  price,  yet  it  is  one  of 
the  facts  and  circumstances  affecting  the  underlying  issue  in  the 
case. 

Every  company  has  its  own  peculiar  local  conditions  and  prob- 
lems to  meet.  But,  when,  as  in  this  case,  it  seeks  to  raise  still 
higher  a  price  already  relatively  high,  it  must  assume  the  burden 
of  establishing  not  only  what  it  claims  to  be  its  own  needs,  but 
that  the  proposed  price  will  be  fair  and  reasonable  to  its  custo- 
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mers.  It  isr  obvious  that  the  reasonableness  of  the  various  items 
making  up  the  cost  of  producing  and  distributing  gas  cannot  be 
controlled  entirely  by  the  results  of  the  particular  company  under 
discussion  in  a  given  case.  This  would  allow  each  management  to 
create  its  own  standards  by  which  alone  it  is  to  be  judged.  ^Vllat 
is  true  of  the  several  items  is  also  true  of  their  aggregate  amount 
and  of  any  price  based  solely  on  their  determination.  The  cir- 
cumstances and  conditions  which  the  company  has  met  and  must 
meet  in  supplying  gas  in  the  area  reserved  to  it  should  be  given 
their  full  weight,  and  yet  it  is  restricted  from  exacting  more  than 
a  reasonable  compensation  for  the  service  which  it  renders. 

The  company  relied  on  the  fact  that  since  the  change  in  owner- 
ship it  has  not  shown  sufficient  net  earnings  to  take  care  of  other 
than  its  interest  charges,  and  claimed  that  with  no  change  in  its 
present  output  it  should  have  not  only  $1.76  a  thousand  cubic 
feet,  but  considerably  more  to  cover  proper  depreciation  charges 
and  to  yield  an  adequate  return.  So  far  as  considerations  of 
commercial  expediency  are  to  be  taken  into  account  in  a  case  like 
this,  it  should  be  borne  in  mind  that  increases  in  price  do  not  nec- 
essarily or  probably  involve  corresponding  increases  in  revenue, 
but,  on  the  other  hand,  may  so  unduly  restrict  the  demand  as  to 
be  the  cause  of  a  more  unfavorable  showing.  It  is  easily  conceiv- 
able that  a  small  part  of  the  public  may  be  served  at  a  high  rate 
when  it  may  be  true  that  a  lower  rate  within  reach  of  a  larger 
part  of  the  community  might  yield  an  equal  profit.  A  company 
exerci^ng  an  exclusive  privilege  should  charge  such  prices  as 
will  make  its  supply  available  to  as  large  a  portion  of  the  public 
as  is  consistent  with  its  right  to  a  reasonable  compensation  for  the 
service  rendered. 

After  a  full  consideration  of  the  evidence  and  a  study  of  the 
company^s  property  and  affairs,  nothing  has  appeared  which,  in 
the  opinion  of  the  Board,  calls  for  a  revision  of  its  decision  of 
1912  fixing  the  maximum  net  price  at  $1.50  a  thousand  cubic 
feet.  It  is  not  unmindful  of  the  difficulties  and  embarrassments 
which  burden  the  management  because  of  the  present  conditbn  of 
the  affairs  of  this  company  and  of  those  with  which  it  is  so  closely 
associated.  It  believes,  however,  that  an  earnest  purpose  to 
shoulder  the  burden  and  find  a  way  out  rather  than  to  shift  it 
upon  the  customers  will  promptly  win  public  confidence  and  co- 
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operaticm  for  the  company,  and  within  a  reasonable  time  convert 
the  present  situation  into  one  satisfactory  alike  to  both  company 
and  public. 

In  view  of  the  foregoing  considerations  the  Board  adopted  the 
following: 

On  the  petition  of  the  Natick  Gas  Light  Company  under  §  163 
of  chapter  742  of  the  Acts  of  the  year  1914  to  revise  the  action  of 
the  Board  taken  on  October  22,  1912,  wherein  it  recommended 
that  the  net  price  of  gas  supplied  by  the  company  on  and  after 
December  1,  1912,  should  not  exceed  $1.50  per  thousand  cubic 
feet,  and  on  the  complaint  in  writing  under  §  162  of  said  chapter 
of  more  than  twenty  customers  of  said  company  of  the  price  of  the 
gas  sold  and  delivered  by  it,  voted  to  dismiss  said  petition  and 
^d  complaint. 


MASSACHUSETTS  BOARD  OF  GAS  AXD  ELEICTBIG  LIGHT 
COMMISSIONERS. 

IN  BE  CAMBRIDGE  GAS  LIGHT  COMPANY. 

Service  ^  Oas -^  Condition   precedent    to    supplying -^  Installation    of 
meter  inlet  connection. 

It  is  not  reasonable  that  a  gas  company,  as  a  condition  precedent 
to  supplying  gas»  shall,  in  the  absence  of  evidence  of  defective  material 
and  workmanship,  remove  and  replace  at  the  customer's  expense  a  meter 
inlet  connection  already  furnished  by  the  owner. 

[July  6,  1916.] 

Petition  by  a  consumer  for  an  order  requiring  the  Cambridge 
Gas  Light  Company  to  supply  him  with  gas ;  order  issued. 
Appearances :    A.  E.  Pillsbury  for  the  Company. 

By  the  Board:  In  the  matter  of  the  petition  of  Walter  E. 
Merrill  for  a  supply  of  gas  from  the  Cambridge  Gas  Light  Com- 
pany for  the  suite  numbered  21  in  the  apartment  hquse  numbered 
88  Hancock  street,  Cambridge: 

It  appears  that  the  owner  has  recently  remodeled  the  house 

from  eight  to  sixteen  suites,  and  has  rearranged  the  gas  piping  so 

that  the  meters  for  all  of  the  suites  shall  be  placed  in  a  row  on  a 

shelf  located  a  few  feet  above  the  entrance  of  the  company's 
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service  pipe  into  the  basement.  The  owner  has  caused  a  pipe  to 
be  run  from  the  end  of  the  company's  service  above  and  along  the 
meter  shelf,  with  outlets  for  each  meter  connection. 

The  latter  was  supplied  with  a  cock,  short  lead  pipe  and  cou- 
pling for  the  meter  inlet  connection.  All  that  remains  to  be  done 
for  the  company  to  give  the  petitioner  the  supply  which  he  re- 
quires in  his  said  residence  is  to  set  a  meter  on  the  shelf  and 
couple  its  inlet  to  the  connection  so  furnished  by  the  owner,  and 
its  outlet  to  the  piping  for  said  suite.  The  company  refuses  to 
set  the  meter  for  the  petitioner,  however,  because  it  claims  the 
right  to  make  an  inlet  connection  for  itself  at  no  more  than  a 
reasonable  and  proper  cost  to  the  owner. 

The  ordinances  of  the  city  of  Cambridge  provide  that  "gas 
shall  not  be  let  on  in  any  building  until  the  work  performed  has 
been  approved  by  the  superintendent.  Inside  services  shall  be 
tested  by  the  fitter  who  receives  the  permit  to  connect  the  service 
or  meter.  There  shall  be  a  brass  straightway  valve  on  the  service 
pipe  close  to  the  foundation  wall,  one  at  the  inlet  and  one  at  the 
outlet  side  of  each  meter."  It  also  provides  for  a  final  test  by  a 
gas  fitter  of  all  fixtures  and  pipes  to  be  made  in  the  presence  of 
one  of  the  gas  inspectors  of  the  building  department,  and  also 
carefully  specifies  the  kind  of  cocks  to  be  so  used.  There  is  no 
provision  in  the  ordinance  for  the  licensing  of  gas  fitters. 

The  Board  is  of  the  opinion  that  it  is  not  unreasonable  and  may 
be  desirable  that  companies  shall  furnish  and  be  responsible  for 
the  inlet  connection  of  meters  which  they  are  required  to  set  on 
a  customer's  premises,  in  view  of  the  possible  loss  by  leakage  and 
the  risk  of  liability  for  resulting  damage.  But  it  does  not  follow 
and  it  is  not  reasonable  that  the  company,  as  a  condition  precedent 
to  a  supply,  shall  remove  and  replace  at  the  customer's  expense  a 
meter  inlet  connection  already  furnished  by  the  owner  in  the  ab- 
sence of  evidence  of  defective  materials  and  workmanship.  In 
this  case  the  only  evidence  offered  in  this  respect  was  general  in 
its  character  that  the  lead  pipe  connections  furnished  by  the  own- 
er were  not  securely  soldered  and  the  cocks  were  not  of  as  good 
quality  as  those  which  would  have  been  employed  by  the  ct)mpany, 
and  there  was  no  convincing  evidence  that  the  connection  for  this 
suite,  furnished  by  the  owner  as  described,  will  not  be  gas  tight 

The  following  is  therefore  adopted : 
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Upon  the  petition  in  writing  of  Walter  E.  Merrill,  who  has  a 
Tesidence  in  suite  21  in  the  premises  numbered  88  Hancock 
street,  Cambridge,  a  city  in  which  the  Cambridge  Gas  Light  Com- 
pany is  engaged  in  the  manufacture  and  sale  of  gas,  and  who 
is  aggrieved  by  the  refusal  and  neglect  of  said  company  to  supply 
Mm  with  gas  at  his  said  residence,  notice  to  said  company  as  re- 
quired by  law  having  been  waived,  but  said  company  and  the 
petitioner  having  been  heard,  it  is  hereby — 

Ordered  that  the  Cambridge  Gas  Light  Company  be  directed 
and  required  to '  supply  said  petitioner  with  gas  at  his  said  resi- 
dence, provided  that  the  piping  fittings  and  inside  service  shall 
have  first  been  tested  and  approved  by  the  superintendent  of 
public  buildings,  as  required  by  the  ordinances  of  said  city  of 
Cambridge. 


KISSOI7RI  PUBIilO   SERVICE   COMMISSION'. 

IN  EE  KANSAS  CITY  CONNECTING  EAILROAD 
COMPANY. 

[Case  No.  386.] 

• 

Orders  ^CondtiMveness^  Commission  of  sister  state. 

The  decision  of  the  Commission  of  a  sister  state  that  there  is 
no  public  necessity  for  the  proposed  construction  of  terminal  track 
facilities  at  stock  yards  is  not  an  adjudication  that  no  public  neces- 
sity exists  for  the  proposed  construction  in  Missouri. 

Certificate  of  public  convenience  and  necessity  ^^  StocHc  of  company 
held  hy  foreign  corporation '^Effect, 

Upon  an  application  for  a  certificate  of  public  convenience  and 
necessity  for  the  construction  of  terminal  facilities  at  stockyards,  the 
fact  that  the  ownership  of  the  stock  of  the  applicant  corporation  will 
be  in  a  foreign  corporation  not  within  the  jurisdiction  of  the  state  is 
not  properly  before  the  Commission. 

Certificate  of  public  convenience  and  necessity '^  Issues  ^^  Material- 
ity —  Conspiracy, 

That  the  organization  of  a  corporation  applying  for  a  certificate 
of  public  convenience  and  necessity  for  the  construction  of  terminal 
facilities,  and  the  ownership  of  its  stock  by  a  foreign  corporation  not 
within  the  jurisdiction  of  the  state,  are  a  result  of  a  conspiracy,  is  not 
a  material  issue  in  proceedings  upon  the  application,  where  the  appli- 
cant is  a  railroad  corporation,  and  will  be  under  the  jurisdiction  and 
control  of  the  courts  and  of  the  Commission,  and  there  is  ample  power 
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to  prevent  or  correct  the  irregularity  suggested,  should  occasion  require 
it. 
Conttniasion  •—  Jurisdiction  ~  Stockyard  companies. 

The  MisBOuri   CommiBsion  has  no  jurisdiction  over   stockyards 
companiesi  and  cannot  direct  the  reconstruction  of  their  yards. 
Certificate  of  public  convenience ^^  Terminal  stoclcyard   facilities'-' 
Elements   to   be  cofisidered -^  Changing  character  of  interstate 
shipments. 

Upon  an  application  for  a  certificate  of  public  convenience  and 
necessity  for  the  construction  of  terminal  stockyard  facilities,  the  Com-' 
mission  is  not  warranted  in  exerting  its  power  for  the  purpose  of  chang- 
ing interstate  shipments  to  intrastate  shipments. 
Monopoly  and  competition  —  Public  necessity  —  Effect  of  existing  com^ 
pany  rendering  adequate  service* 

Hie  requirement  of  the  Missouri  statute  that  before  a  railroad 
company  shall  begin  the  construction  of  a  railroad  or  any  extension 
thereon,  there  must  be  a  finding  of  public  necessity  as  well  as  of  publie 
convenience,  implies  that  if  another  utility  is  adequately  rendering  the 
service  proposed,  or  is  able  or  willing  or  may  be  required  to  do  so, 
then  the  necessity  does  not  exist,  and  the  certificate  must  be  refused. 
Railroads -^  Buty  of  common  carriers '^  Maintenance  of  terminal  fa-- 
cUities  at  stockyards. 

The  construction,  maintenance,  and  operation  of  tracks  and  other 
terminal  facilities  at  stockyards  for  the  receiving  and  handling  of  stock 
for  the  shipper  is  a  service  imposed  upon  railroads  transporting  stock 
in  their  capacity  as  common  carriers,  and  is  not  a  plant  facility  of  the 
stockyards  company. 
Certificate  of  public  convenience  and  necessity '^  Inadequate  ter* 
minal  facilities  at  stockyards  —  New  construction  as  conv>enience. 

The  construction  of  terminal  tracks  and  facilities  for  the  purpose 
of  reaching  the  chutes  of  a  reconstructed  stockyard  will  unquestionably 
be  a  public  convenience  where  the  existing  facilities  are  inadequate  and 
inconvenient. 
Certificate  of  public  convenience  and  necessity -^  Stockyard  tenninal 
facilities  ^^  When  necessity  does  not  exist. 

Public  necessity  does  not  require  construction  of  terminal  tracts 
at  stockyard  by  a  new  company  which  proposes  to  own  and  operate  the 
terminal  tracks,  but  no  equipment  thereon,  and  which  has  no  other 
source  of  revenue,  where  there  is  an  existing  terminal  company  operat- 
ing in  the  city  which  has  a  large  investment  in  terminal  tracks,  and  is 
fully  equipped  to  transact  all  terminal  business,  particularly  where  the 
proposed  plan  would  necessitate  making  one  terminal  charge  in  all 
cases,  and  in  some  cases  two,  to  all  connecting  railroads,  some  of  which 
now  deliver  stock  at  the  chutes  from  their  own  rails. 

Supplemental  Opinion. 

•  Certificate  of  public' convenience  and  net^ssity  ^  Issuance -^  Term^inal 
facilities  at  stockyartts, 

A  certificate  of  public  convenience  and  necessity  was  granted  for 
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the  construction  of  terminal  transportation  facilities  at  stockyards  to 
a  new  and  independent  company »  where  it  appeared  that  such  facilities 
were  greatly  needed  by  the  shippers  of  stock,  and  the  plan  proposed  by 
an  existing  terminal  company  contemplated  the  construction  of  tracks 
and  facilities  across  the  state  line  and  beyond  the  jurisdiction  of  the 
Commission. 

[May  22,  1916.] 

Appi^ication  by  the  Kansas  City  Connecting  Eailroad  Com- 
pany for  a  certificate  of  public  convenience  and  necessity  for 
permission  to  construct  terminal  track  facilities  at  the  stockyards 
in  Kansas  City.  In  its  original  decision  the  Commission  held 
that  the  application  should  be  denied  if  an  existing  terminal  com- 
pany, the  Kansas  City  Terminal  Railway  Company,  was  in  a 
position  to  render  the  proposed  service,  and  a  preliminary  order 
adopted  January  11,  1915,  was  issued  permitting  such  terminal 
company  to  intervene  on  or  before  January  25,  1915,  which  date 
was,  by  a  supplemental  preliminary  order  dated  January  25, 
1915,  extended  until  February  9,  1915.  The  plan  submitted 
by  the  Kansas  City  Terminal  Eailway  Company  being  found 
impracticable  by  the  Commission,  preliminary  order  JTo.  2  was 
adopted  whereby  the  Commission  stated  that  it  would  thereafter 
grant  a  certificate  to  the  applicant  upon  certain  conditions,  and 
such  conditions  having  been  complied  with,  the  certificate  was 
duly  granted  May  22,  1915. 

Appearances:  M.  W.  Borders  and  C.  W.  Trickett  for  appli- 
cant ;  H,  G.  Wilson  for  Commercial  Club  of  Kansas  City ;  M.  E. 
Casey  for  Kansas  City  Live  Stock  Exchange;  S.  W.  Moore  for 
Kansas  City  Southern  Eailway  Company  and  Kansas  City  Ter- 
minal Eailway  Comptoy;  Thomas  E.  Morrow  for  Atchison, 
Topeka,  &  Santa  Ee  Eailway  Company;  Edw.  J.  White  and 
Thos.  Hackney  for  Missouri  Pacific  Eailway  Company;  W.  F. 
Evans  and  John  H.  Lucas  for  St.  Louis  &  San  Francisco  Eail- 
road Company;  John  H.  Lucas  for  Kansas  City,  Clinton,  & 
Springfield  Eailroad  Company ;  I.  E.  Payne  for  Chicago  Great 
Western  Eailway  Company ;  N.  S.  Brown  and  James  Minnis  for 
Wabash  Eailroad  Company;  J.  W.  Jamison  for  Missouri,  Kan- 
sas, &  Texas  Eailway  Company;  O.  M.  Spencer  for  Chicago, 
Burlington,  &  Quincy  Eailroad  Company ;  O.  W.  Dynes  for  Chi- 
cago, Milwaukee,  &  St.  Paul  Eailway  Company;  F.  W.  Bell, 
Paul  Walker,  and  Luther  Bums  for  Chicago,  Eock  Island,  & 
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Pacific  Kailway  Company ;  E.  W.  Blair,  C,  A.  Magan,  and  I. 
M.  Lillard  for  Union  Pacific  Railroad  Company ;  R  A.  Brown 
for  St.  Joseph  &  Grand  Island  Railway  Company. 

Kennish,  Commissioner :  This  is  an  application  of  the  Kan- 
sas City  Connecting  Railroad  Company  for  a  certificate  of  public 
convenience  and  necessity  for  authority  to  construct,  maintain, 
and  operate  terminal  transportation  facilities  at  the  stockyards 
in  Kansas  City,  The  original  application  was  filed  May  7, 1914, 
and  an  amended  application  was  thereafter  filed  by  leave  of  the 
Commission.  Upon  the  filing  of  the  application  an  order  was 
made  by  the  Commission  permitting  all  railroad  companies  doing 
business  at  Kansas  City  to  intervene,  setting  forth  their  interest, 
if  any,  in  the  result  of  said  application,  and  accordingly  all  of 
said  ,railroad  companies  in  due  time  filed  intervening  petitions 
opposing  the  granting  of  the  certificate  prayed  for.  The  Com- 
mercial Club  of  Katisas  City,  by  leave,  also  filed  an  inten^ening 
petition,  asking  that  the  certificate  be  issued. 

The  case  was  heard  July  22  and  23,  1914,  and  much  testimony 
was  introduced.  Thereafter  briefs  were  filed  and  the  case  was 
argued  orally  and  submitted  for  decision  September  29,  1914. 

The  disposition  of  the  case  has  been  delayed  in  the  hope  that 
we  would  have  the  benefit  of  a  decision  by  the  Interstate  Com- 
merce Commission  in  a  case  between  the  Kansas  City  Stockyards 
Company  and  the  interveners  herein,  now  pending  before  that 
body  and  involving,  as  brought  out  at  the  argument,  one  of  the 
contested  issues  in  this  case.  Although  the  Interstate  Com- 
merce Commission  has  not  yet  decided  the  case  referred  to,  we 
have  concluded  we  would  not  be  warranted  in  waiting  longer,  and 
will  proceed  to  dispose  of  the  case  with  the  light  at  hand. 

As  alleged  in  the  amended  application,  the  public  service  pro- 
posed to  be  rendered  by  the  applicant  is  that  of  furnishing  termi- 
nal facilities  at  the  stockyards  at  Kansas  City,  Missouri,  and  as 
showing  that  such  service  is  a  public  convenience  and  necessity, 
it  is  alleged  substantially : 

1.  That  the  said  stockyards  are  about  1^  miles  long  and  i 
mile  wide,  and  that  the  trunk  lines  transporting  live  stock  to  said 
market  have  no  depots  or  unloading  docks  within  said  yards  upon 
their  own  tracks. 

2.  That  the  present  terminal  facilities  at  said  stockyards  are 
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iimdequate  and  require  long  drives  of  live  stock,  which  in  hot 
weather  result  in  a  shrinkage  and  loss  to  stock  raisers  and  ship- 
pers of  about  $2,000,000  per  year. 

3.  That  it  is  the  purpose  and  intent  of  the  applicant  to  enlarge 
and  reconstruct  said  terminal  facilities  so  as  to  eliminate,  as  far 
as  possible,  said  long  drives  of  stock. 

4.  That  said  terminal  facilities  when  so  constructed  will  make 
connection  with  all  trunk  lines  at  said  market  within  this  state, 
so  that  all  shipments  from  this  state  will  reach  the  yards  and  be 
unloaded  within  this  state. 

The  objections  of  the  intervening  carriers  to  the  granting  of 
the  certificate  are  too  numerous  and  lengthy  to  be  set  out  in  detail 
Practically  the  same  grounds  are  alleged  in  the  several  petitions. 
The  Missouri  Pacific  and  other  interveners  joined  in  a  petition 
which  we  shall  take  as  typical,  and  give,  without  repetition,  the 
substance  of  the  objections  therein  stated,  to  wit: 

1.  That  interveners  have  extensive  terminal  properties  at  Kan- 
sas City,  where  they  are  engaged  in  serving  the  public  as  common 
carriers  of  freight,  including  live  stock,  and  that  they,  in  com- 
mon with  all  railroads  entering  Kansas  City,  would  be  irrepara- 
bly injured  by  the  granting  of  the  certificate  to  the  applicant. 

2.  That  the  facilities  now  owned  by  applicant  were  formerly 
owned  by  the  Kansas  City  Stockyards  Company,  which  com- 
pany was  obligated  by  its  charter  to  provide  stockyards  facilities 
suflScient  to  handle  the  live  stock  business  at  the  Kansas  City 
market;  that  to  avoid  its  said  obligation,  it  transferred  its  said 
property  and  facilities  to  the  Kansas  City  Stockyards  Company 
of  the  state  of  Maine,  a  holding  company;  that  the  latter  com- 
pany, for  the  purpose  of  assisting  the  Missouri  Stockyards  Com- 
pany to  escape  its  said  obligations,  transferred  all  of  said  prop- 
erty and  facilities  to  the  applicant  herein,  which  is  the  successor 
to  the  Stockyards  Company  of  Missouri  and  the  Stockyards  Com- 
pany of  Maine. 

3.  That  the  applicant  company  was  organized  pursuant  to  a 
conspiracy  between  the  stockholders  of  said  stockyards  companies 
against  the  common  carriers  whose  lines  enter  Kansas  City,  in 
order  to  establish  a  monopoly  in  the  handling  of  live  stock  by  the 
applicant,  and  designed  to  enable  the  applicant  to  raise  the  rates 
and  charges  for  handling  live  stock  on  the  Kansas  City  market 
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by  mse  of  the  facilities  of  the  stockyards  companies  in  violation 
of  the  Missouri  statutes  against  pools,  trusts,  and  conspiracies  in 
restraint  of  trade,  etc. 

4.  That  the  present  terminal  facilities  are  not  inadequate  and 
do  not  require  long  drives  of  live  stock  which  would  be  remedied 
by  the  facilities  contemplated  by  the  applicant,  and  that  the 
present  facilities  of  the  said  Stockyards  Company,  with  the  addi- 
tions required  by  the  laws  of  this  state,  are  adequate. 

5.  That  the  Kansas  City  Terminal  Kailway  Company,  organ- 
ized in  Kansas  City  within  the  past  two  years,  has  planned  and 
is  now  building  an  extensive  terminal  system  in  Kansas  City, 
Missouri,  at  a  cost  of  $40,000,000,  which  is  adequate  to  handle 
all  the  live  stock  business  of  all  railroads  entering  Kansas  City, 
and  that  the  granting  of  the  certificate  to  the  applicant  would 
irreparably  injure  the  business  of  the  said  Terminal  Company, 
and  indirectly  the  business  of  all  of  said  railroads. 

6.  That  the  parties  interested  in  the  application  herein  on 
February  27,  1914,  presented  a  similar  application  to  the  Public 
Utilities  Commission  of  the  state  of  Kansas,  which,  upon  a  hear- 
ing, was  denied,  and  that  as  said  application  involved  the  sam^e 
subject-matter  as  the  application  herein,  the  decision  thereon 
should  now  bifp  held  as  a  final  adjudication  as  to  the  lack  of  neces- 
sity for  the  alleged  terminal  facilities,  other  than  those  required 
by  the  charter  of  the  Kansas  City  Stockyards  Company. 

There  is  little  dispute  in  the  testimony  as  to  the  material  facts, 
which,  briefly  stated,  are  as  follows: 

Applicant,  the  Kansas  City  Connecting  Railroad  Company, 
was  duly  incorporated  under  the  provisions  of  article  IL,  chapter 
33,  Rev.  Stat.  (Mo.)  1909,  governing  the  organization  of  rail- 
road companies  with  an  authorized  capital  stock  of  $1,000,000, 
its  purpose  as  set  out  in  its  charter  being  "to  construct,  maintain, 
and  operate  a  standard  guage  railroad  for  public  use  in  the  con- 
veyance of  persons  and  property."  The  location  and  extent  of 
the  proposed  railroad  are  stated,  as  follows: 

"That  the  railroad  shall  be  constructed  from  a  point  near  the 
intersection  of  the  state  line  dividing  Kansas  and  Missouri,  with 
24th  street  extended  in  Kansas  City,  Jackson  county,  Missouri, 
connecting  at  said  point  with  other  and  various  railroad  tracks^ 
and  thence  running  northward,  with  such  number  of  secondary 
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flide  tracks  and  switch  tracks  as  may  be  necessary,  to  or  near  tiit 
right  of  way  of  the  Union  Pacific  Eailroad  Company,  all  of  said 
tracks  being  substantially  switching  tracks  and  terminal  facili- 
ties, the  combined  length  of  which  is  estimated  at  eight  (8)  miles, 
the  distance  between  the  termini  being  about  1^  miles ;  and  that 
the  name  of  the  county  in  this  state  through  or  into  which  it  is 
intended  to  be  made  is  Jackson  county." 

The  Kansas  City  Stockyards  Company  is  a  corporation  organ- 
ized in  the  year  1898  under  article  VII.,  chapter  33,  Rev.  Stat. 
(Mo.)  1909,  governing  the  formation  of  manufacturing  and 
business  companies,  the  authorized  capital  stock  at  the  present 
time  being  $9,000,000.  The  articles  ©f  association  of  this  com- 
pany set  forth  the  purposes  of  its  creation,  as  follows : 

"The  purposes  for  which  said  company  is  formed  are  the  pur- 
chase, construction,  maintenance,  and  operation  of  a  general 
Union  Stock  Yards,  with  the  necessary  inclosures,  buildings, 
hotels,  exchanges,  structures,  railroad  tracks,  switches,  bridges, 
and  viaducts  for  the  reception,  inspection,  safe-keeping,  feeding, 
watering,  weighing,  delivering,  transferring,  and  caring  for  live 
stock  of  every  description  except  quarantine  live  stock." 

The  Kansas  City  Stockyards  Company  of  Maine  is  a  corpora- 
tion organized  under  the  laws  of  that  state,  and  is  not  authorized 
to  do  business  in  this  state.  It  is  a  holding  company  and  owns 
the  stock  of  the  Kansas  City  Stockyards  Company  of  this  state, 
and  it  is  its  purpose  to  acquire  the  stock  of  the  applicant  herein. 

The  Kansas  City  Stockyards  were  established  in  the  year 

1871  in  Kansas  City,  near  the  boimdary  line  between  Missouri 

and  Kansas,  the  yards  being  in  both  states.     The  Kaw  river 

along  the  site  of  the  stockyards  runs  north  a  short  distance  west 

of  the  state  line,  and  the  yards  are  located  immediately  east  of 

the  river,  extending  about  1^  miles  north  and  south  and  about 

I  mile  east  and  west.     The  yards  for  quarantined  live  stock  are 

on  the  west  side  of  the  river.     The  rights  of  way  of  the  Union 

Pacific  and  Missouri  Pacific  Railroads,  running  east  and  west 

and  occupying  a  strip  of  land  about  600  feet  wide,  intersect  the 

yards,  dividing  them  into  what  are  known  as  the  north  yards 

and  the  south  yards.     The  exchange  building,  sales  pens,  and 

main  body  of  the  yards  are  located  in  the  south  yards.     The 

Stockyards  Company  has  heretofore  owned  about  3  miles  of 
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terminal  tracks  leading  from  the  unloading  chutes  of  the  yards 
to  and  connecting  with  the  tracks  of  the  different  railroads,  and 
over  which  cars  are  operated  to  and  from  the  unloading  chutes. 
These  tracks  have  been  recently  transferred  to  the  applicant  com- 
pany through  the  medium  of  the  Maine  Company.  The  follow- 
ing railroads  load  and  unload  the  live  stock  handled  by  them  at 
the  north  yards,  namely,  Missouri  Pacific;  Wabash;  Chicago 
Great  Western ;  Grand  Island ;  and  Kansas  City  Southern.  These 
lines  do  not  use  any  terminal  tracks  of  the  Stockyards  Company^ 
but  deliver  and  receive  at  the  chutes  on  their  own  rails  or  the 
rails  of  another  railroad  company.  About  one  third  of  the  stock 
received  at  the  yards  is  carried  by  the  lines  using  the  north  yards* 
Sales  of  fat  stock  are  made  only  at  the  sales  pens  in  the  south 
yards,  and  it  is  necessary  to  drive  the  stock  unloaded  in  the 
north  yards  a  distance  of  from  a  half  mile  to  a  mile,  two  tunnels 
being  constructed  under  the  Union  Pacific  and  Missouri  Pacific 
rights  of  way  for  that  purpose.  There  has  been  much  complaint 
by  the  public  as  to  the  inadequacy  of  the  facilities  of  the  said 
stockyards  as  now  constructed,  and  particularly  because  of  the 
injury  to  fat  stock  in  being  driven  from  the  north  to  the  south 
yards  in  hot  weather,  and  there  is  no  controversy  as  to  the  neces- 
sity for  improvement  in  the  present  facilities  and  convenience  of 
said  yards. 

A  plan  for  the  reconstruction  of  the  stockyards  is  proposed 
by  the  Stockyards  Company,  which  contemplates  the  expenditure 
of  a  large  amount  of  capital.  This  plan  requires  the  purchase 
of  about  15  acres  of  ground  immediately  on  the  south  of  the 
present  yards ;  also  the  construction  of  about  8  miles  of  terminal 
tracks  to  enable  the  railroads  transporting  stock  to  said  market 
to  reach  the  unloading  chutes,  and  the  applicant  company  was 
organized  for  the  purpose  of  constructing,  maintaining,  and 
operating  these  tracks  made  necessary  by  the  reconstruction  of 
the  yards.  In  the  reconstri^ption  it  is  proposed  to  abandon  the 
north  yards,  at  least  as  a  place  for  yarding  fat  stock,  and  with 
the  additional  ground  on  the  south  to  rebuild  the  yards  in  a  more 
compact  form  with  a  central  unloading  point,  and  so  arranged 
with  relation  to  the  sales  pens  and  scales  as  to  make  long  drives 
unnecessary.     The  15-acre  tract  has  been  purchased  for  the  con- 
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sideration  of  $150^000,  and  it  is  estimated  that  the  proposed  ter- 
minal tracks  will  cost  the  sum  of  $475,000. 

Mr.  J.  C.  Swift,  a  member  of  the  Live  Stock  Exchange  at  said 
stockyards,  testified  that  there  has  been  ^^constant,  continuous,  and 
vigorous  complaint"  by  the  shippers  and  stock  raisers  as  to  the 
manner  in  which  their  live  stock  has  been  handled,  and  that  the 
Live  Stock  Exchange,  through  committees,  had  many  times  taken 
up  with  the  Stockyards  Company  the  matter  of  securing  im- 
proved conditions  in  the  stockyards.  He  testified  that  "The  com- 
plaint has  been  more  general  and  more  fiLxed  with  reference  to 
the  service  on  the  roads  that  unload  at  the  north,  and  it  is  pecu- 
liarly fixed  at  this  time  of  the  year  with  reference  to  the  handling 
of  hogs.  There  is  a  long  drive  and  hot  weather,  and  it  is  almost 
impossible  to  drive  a  heavy  load  of  hogs  from  the  north  road  a 
day  like  this  without  having  a  dead  one  or  two,  which  is  an  item 
of  anywhere  from  $12  to  $20,  at  present  rates.  We  have  tried 
at  different  times  to  sell  the  hogs  on  the  north  side,  but  the  people 
who  do  the  buying  don't  want  to  shift  their  buying  forces  and 
have  two  markets,  so  we  are  compelled  to  drive  them  from  there 
to  the  central  market.  The  result  is  not  only  dead  hogs,  but  a 
big  shrinkage  on  the  ones  that  survive,  and  the  same  applies  to 
cattle,  particularly  with  reference  to  the  shrink." 

Asked  the  question,  "Isn't  it  a  fact  in  any  modem  up-to-date 
stockyards  there  should  be  a  central  point  for  all  shipments  close 
to  the  sales  department  ?"  he  answered : 

"I  think  there  is  no  question  about  that.  For  instance,  our 
selling  pens  are  on  the  west  side  of  the  stockyards.  We  can  get 
on  the  average  the  stuff  that  comes  in  on  the  Burlington,  the 
Rock  Island,  the  Milwaukee,  and  the  C.  &  A.,  and  all  the  roads 
that  unload  on  the  west  side  in  fifteen  minutes  from  the  time  it 
is  let  out  of  the  chutes.  It  takes  from  an  hour  and  a  quarter  to 
an  hour  and  a  half  to  get  it  from  the  north  side.  One  man  work- 
ing on  the  west  side  can  yard  as  much  as  three  men  working  on 
the  north  side  to  our  pens." 

On  behalf  of  the  railroads,  it  was  shown  that  a  large  part  of 
the  stock  now  delivered  at  the  north  yards  is  handled  directly 
from  the  rails  of  the  carrier  without  additional  cost  to  the  .carrier 
or  shipper ;  that  under  the  proposed  reconstruction  these  carriers 
or  the  shippers  would  be  compelled  to  pay  a  terminal  charge  to 
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the  applicant,  and  in  case  of  some  of  them  the  stockyards  could 
be  reached  only  by  means  of  a  haul  by  the  Kansas  City  Terminal 
Railway  Company  (hereafter  referred  to  as  the  Terminal  Com- 
pany), which  would  make  necessary  the  payment  of  two  addi- 
tional terminal  charges.  It  was  also  shown  that  before  filing 
the  application  with  this  Commission  the  same  interests  now  pro- 
moting the  applicant  cotnpany  had  organized  a  corporation  in  the 
state  of  Kansas  similar  to  the  applicant  herein,  and  had  applied 
to  the  Public  Utilities  Commission  of  that  state  for  authority  to 
issue  bonds  and  for  a  certificate  of  authority  to  commence  busi- 
ness for  that  company,  but  that  the  relief  asked  for  was  denied. 


We  shall  first  consider  some  questions  of  a  preliminary  cha^ 
acter  before  taking  up  what  we  deem  the  determinative  issues  in 
the  case. 

1.  Interveners  maintain  that  the  certificate  to  the  applicant 
should  be  refused  for  the  reason  that  the  subject-matter  of  the 
application  herein  Was  presented  to  the  Public  Utilities  Com- 
mission of  the  state  of  Kansas,  and  that  as  a  certificate  was  re- 
fused by  that  body,  after  a  hearing,  the  finding  in  that  case  that 
there  was  no  public  necessity  for  the  proposed  construction  should 
be  considered  an  adjudication  that  no  public  necessity  exists  for 
the  proposed  construction  in  this  state. 

We  are  of  the  opinion  that  this  is  not  a  case  for  the  applica- 
tion of  the  doctrine  of  former  adjudication,  even  if  such  adjudi- 
cation had  been  in  a  proceeding  before  this  Commission  instead 
of  a  Commission  of  a  sister  state. 

2.  We  are  also  urged  to  refuse  the  certificate  upon  the  ground 
that  the  stock  of  the  applicant  will  be  owned  by  a  holding  com- 
pany of  the  state  of  Maine,  not  within  the  jurisdiction  of  the 
laws  of  this  state,  and  that  the  organization  of  the  applicant  and 
the  ownership  of  its  stock,  as  above,  is  the  result  of  a  conspiracy, 
is  against  public  policy,  and  in  violation  of  the  anti-trust  laws 
of  this  state. 

The  issue  of  stocks  by  railroad  corporations  is  placed  under 
the  jurisdiction  of  this  Commission  by  the  Public  Service  Com- 
mission law,  and  we  think  the  question  as  to  future  stock  owne^ 
ship  is  not  properly  before  the  Commission  at  this  stage,  it  way 
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arise  if  an  application  should  hereafter  be  made  for  authority 
to  issue  stock ;  neither  do  we  regard  the  alleged  conspiracy  as  a 
material  issue  upon  an  application  for  a  certificate  of  public  con- 
venience and  necessity.  The  applicant  is  a  railroad  corporation 
and  will  be  under  the  jurisdiction  and  subject  to  the  control  of 
the  courts  and  of  this  Commission,  and  there  is  ample  power  to 
prevent  or  correct  the  irregularities  suggested,  should  occasion 
require  it. 

3.  It  has  been  strongly  pressed  upon  us  by  the  applicant  and 
the  Commercial  Club  that  we  should  grant  the  certificate  for  the 
reason  that  the  Stockyards  Company  proposes  and  intends  to 
reconstruct  its  yards  so  that  delivery  of  Missouri  shipments  will 
be  intrastate  in  character,  whereas  they  are  now  interstate,  and 
that  as  the  interstate  rate  for  shipments  of  live  stock  from  points 
in  this  state  to  the  Kansas  City  market  is  higher  than  the  intra- 
state rate  for  the  same  service, — that  is,  for  the  same  length  of 
haul, — ^the  Missouri  shipper  would  be  greatly  benefited  by  having 
his  shipments  made  intrastate,  and  thus  taking  the  lower  rate. 

We  have  no  jurisdiction  over  the  Stockyards  Company  and 
cannot  direct  the  reconstruction  of  its  yards,  but  we  have  no 
hesitation  in  saying  that  an  enterprise  of  such  magnitude  should 
be  undertaken  with  a  view  of  rendering  the  most  efficient  and 
convenient  service  to  the  entire  public,  and  not  to  the  citizens  of 
Kansas  or  Missouri,  according  as  the  application  for  a  certificate 
may  be  pending  in  the  one  state  or  the  other. 

As  to  the  difference  in  rates,  it  is  true  that  at  present  the 
statutory  rate  on  an  intrastate  shipment  of  livestock  to  the  Kansas. 
City  market  is  lower  than  the  interstate  rate.  Whether  the  inter- 
state rate  is  too  high  or  the  state  rate  too  low  is  not  now  before 
138,  but  we  can  properly  say  that  there  can  be  no  just  reason  for 
the  difference  in  such  rates  where  the  cost  of  service  in  both 
cases  is  the  same,  and  it  would  be  a  shortsighted  policy  to  make- 
permanent  improvements  upon  the  assumption  that  such  differ- 
ence in  rates  will  be  permanent.  In  any  event,  we  do  not  think 
this  Commission  would  be  warranted  in  exerting  its  power  for 
the  purpose  of  coercing  railroad  traffic  as  to  being  state  or  inter- 
state in  character.  Board  of  Trade  v.  Kailway  Co.  1  Mo.  P.  S.. 
C.  K.  600,  1.  c.  620. 
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Section  58  of  the  Public  Service  CommiSBion  law  provides 
that  "no  railroad  corporation,  street  railroad  corporation,  or  com- 
mon carrier  shall  henceforth  begin  th^  construction  of  a  railroad 
or  street  railroad  or  of  any  extension  thereof,  without  hav- 
ing first  obtained  from  the  Commission  a  certificate  that  the 
present  or  future  public  convenience  and  necessity  require 
or  will  require  such  construction :  .  .  .  .and  provided  further, 
that  if  any  such  public  utility,  in  constructing  or  extending 
its  line,  or  system,  shall  interfere  or  be  about  to  interfere  with 
the  operation  of  the  line  or  system  of  any  other  such  public 
utility,  already  constructed,  the  commission,  on  complaint  of  the 
public  utility  claiming  to  be  injuriously  affected,  may,  after  hear- 
ing, make  such  order  and  prescribe  such  terms  and  conditions  for 
the  location  of  the  lines  or  systems  affected  as  to  it  may  seem 
just  and  reasonable."     [Laws  1913,  p.  591.] 

The  foregoing  statute  prescribes  the  terms  upon  which  a  rail- 
road corporation  may  begin  the  construction  of  a  railroad,  and 
recognizes  the  right  of  any  existing  railroad  corporation  claim- 
ing that  it  will  be  injuriously  affected  thereby  to  appear  and  op- 
pose the  granting  of  the  certificate  asked  for,  as  interveners  have 
done  in  this  case. 

This  statute  also  evidences  a  radical  change  in  the  policy  of 
the  state  toward  the  construction  of  additional  lines  of  railroad 
or  the  extension  of  existing  lines.  In  the  early  history  of  rail- 
road building  in  this  state,  to  such  an  extent  was  railroad  con- 
struction encouraged  that  counties  and  municipalities  were  au- 
thorized to  vote  bonds  in  aid  of  such  construction,  and  even  the 
state  itself  rendered  financial  aid  in  a  number  of  instances.  Xow, 
however,  before  a  railroad  corporation  shall  begin  to  construct 
its  road  it  must  secure  a  certificate  from  the  Public  Service  Com- 
mission that  public  convenience  and  necessity  require  such  con- 
etruction.  By  imposing  this  condition  it  is  necessarily  implied 
that  the  building  of  a  railroad,  even  when  the  promoters  are  will- 
ing to  invest  their  own  means  in  the  enterprise,  is  not  always  for 
the  best  interest  of  the  public  The  test  is  present  or  future  .pub- 
lic convenience  and  necessity.  And  the  requirement  of  a  find- 
ing of  necessity,  as  well  as  of  public  convenience,  further  implies 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


IN  BE  KANSAS  CITY  CONNECTING  R.  CO.  673 

tlmt  if  another  utility  is  adequately  rendering  the  service  pro- 
posed, or  is  able  and  willing  or  may  be  required  to  do  so,  then 
the  necessity  would  not  exist  and  the  certificate  should  be  refused. 
The  laws  of  the  state  of  New  York  governing  railroad  construc- 
tion have  for  many  years  contained  substantially  the  same  pro- 
visions as  found  in  said  §  63  of  our  laws,  and  the  history  and 
purpose  of  such  laws  are  discussed  in  the  following  oases:  He 
Buffalo,  R  &  E.  R.  Co.  1  P.  S.  C.  R.  (2d  Dist.  N.  Y.)  532; 
Re  Buffalo,  R.  &  E.  R  Co.  3  P.  S.  C.  R  (2d  Dist.  N.  Y.)  55; 
Re  Third  Ave.  Bridge  Co.  2  P.  S.  C.  R  (1st  Dist.  N.  Y.)  80. 
Applying  the  law  as  we  understand  it  to  the  facts  of  the  case 
in  hand,  the  decisive  questions  presented  may  be  stated  as  fol- 
lows: 

(1)  Is  the  use  of  the  tracks  and  facilities  as  proposed  by  the 
applicant  a  common  carrier  service,  or  a  plant  facility  service 
of  the  Stockyards  Company? 

(2)  Is  there  a  present  or  future  public  convenience  to  be 
served  by  the  construction  of  such  tracks  and  facilities  ? 

(3)  Does  public  necessity,  present  or  future,  require  such 
construction  i 

It  may  be  said  that  the  first  proposition  stated  is  included  in 
the  second.  Our  reason  for  setting  it  out  separately  is  because 
of  the  sharp  contest  between  the  parties  at  the  argument  and  in 
their  briefs  upon  that  issue. 

IIL 

As  to  the  first  of  the  above  propositions  we  have  little  doubt 
that  the  service  to  be  rendered  by  the  proposed  tracks  and  termi- 
nals, as  shown  by  the  evidence,  is  that  of  a  common  carrier,  and 
not  of  a  plant  facility. 

It  is  well  settled  that  the  transportation  of  live  stock  by  a 
railroad  company  imposes  upon  the  carrier  the  duty  not  only  of 
transporting  it  from  one  point  to  another,  but  also  of  providing 
pens  and  chutes  for  receiving  and  loading  the  stock  at  the  point 
of  origin,  and  like  conveniences  for  unloading  and  delivering  at 
destination.  It  has  been  decided  by  the  courts  that  the  carrier 
is  liable  in  damages  for  injuries  resulting  from  defective  fences 
of  yards  for  holding  the  stock,  and  for  defective  chutes  for  load- 
ing at  the  receiving  station.     Mason  v.  Missouri  P.  R.  Co.  25  Mo. 
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App.  478 ;  Cooke  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  57  Ma 
App.  471 ;  McCuUough  v.  Wabadi  Western  E.  Co.  34  Mo.  App. 
23, 

In  the  Mason  Case,  supra,  the  court  said  (L  c  480)  :  "It  is  a 
matter  of  common  knowledge  that  railway  carriers  provide  stock 
pens  as  a  means  of  receiving  at  their  stations  live  stock  for  ship- 
ment, and  that  it  is  a  part  of  their  mode  of  transportation." 

In  the  case  of  Covington  Stock  Yards  Co.  v.  Keith,  139  tl.  S. 
1.  c.  134,  35  L.  ed.  76,  11  Sup.  Ct.  Rep.  469,  the  court  said: 
"When  animals  are  offered  to  a  carrier  of  live  stock  to  be  trans- 
ported, it  is  its  duty  to  receive  them;  and  that  duty  cannot  be 
efficiently  discharged,  at  least  in  a  town  or  city,  without  the  aid 
of  yards  in  which  the  stock  offered  for  shipment  can  be  received 
and  handled  with  safety,  and  without  inconvenience  to  the  public 
while  being  loaded  upon  the  cars  in  which  they  are  to  be  trans- 
ported. So,  when  live  stock  reach  the  place  to  which  they  are 
consigned,  it  is  the  duty  of  the  carrier  to  deliver  them  to  the 
consignee ;  and  such  delivery  cannot  be  safely  or  effectively  made 
except  in  or  through  inclosed  yards  or  lots,  convenient  to  the  place 
of  unloading.  In  other  words,  the  duty  to  receive,  transport,  and 
deliver  live  stock  will  not  be  fully  discharged  unless  the  carrier 
makes  such  provision,  at  the  place  of  loading,  as  will  enable  it 
to  properly  receive  and  load  the  stock,  and  such  provision,  at  the 
place  of  unloading,  as  will  enable  it  to  properly  deliver  the  stodc 
to  the  consignee." 

And  the  same  court  in  the  recent  case  of  United  States  v.  Union 
Stockyard  &  Transit  Co.  226  U.  S.  1.  c.  305,  57  L.  ed.  233,  33 
Sup.  Ct.  Rep.  83:  "The  carriage  of  these  shipments  from  the 
transfer  track  to  the  sheds  or  pens  and  vice  versa  is  no  less  a  part 
of  their  transit  between  their  points  of  origin  and  destination 
than  is  their  carriage  over  any  other  portion  of  the  route.  True, 
there  is  a  temporary  stoppage  of  the  loaded  cars  at  the  transfer 
track,  but  that  is  merely  incidental,  and  does  not  break  the 
continuity  of  the  transit  any  more  than  does  the  usual  transfer 
of  such  cars  from  one  carrier  to  another  at  a  connecting  point" 

When  stock  is  consigned  for  sale  to  a  public  stockyard  the 
carrier  is  relieved  from  providing  pens  for  unloading  the  stock 
at  destination,  and  its  duty  in  that  case  ends  when  delivery  is 
made  at  the  stockyards.     Our  statute  upon  that  subject  (§  3120, 
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Rev.  Stat.  1909),  so  far  as  material,  provides:  "Such  railroad 
company  shall  receive  live  stock  for  transportation  to  any  place 
within  the  state;  shall  transport  and  deliver  the  same  to  any 
consignee,  stockyard  or  place  to  whom  or  to  which  it  may  be 
consigned  and  directed:  Provided,  such  person,  stockyard  or 
place  can  be  reached  by  any  track  owned,  leased  or  used,  or  which 
can  be  used  by  such  corporation ;  and  every  such  corporation  shall 
permit  connections  to  be  made  and  maintained  with  its  tracks  to 
and  from  any  and  all  stockyards  where  live  stock  is  or  may  be 
kept." 

A  stockyards  company  is  a  public  utility  and  its  duty  to  the 
shipper  oi  live  stock  delivered  by  a  railroad  company  begins 
where  the  duty  of  the  carrier  ends.  It  has  no  power  of  eminent 
domain  to  condemn  the  necessary  right  of  way  for  trackage  to 
reach  its  yards,  and  while  it  may  not  be  unlawful*  for  it  to  con- 
struct and  maintain  tracks  upon  its  own  ground  and  permit  rail- 
roads to  use  the  same  as  terminals,  as  shown  by  the  facts  of  this 
case,  it  is  extremely  doubtful  if  the  cost  and  maintenance  of 
such  tracks  is  a  proper  charge  against  the  public  dealing  with  it 
purely  as  a  stockyards  company.  On  the  other  hand,  there  can 
be  no  doubt  as  to  the  right  to  the  carrier  to  construct  its  line  and 
to  charge  full  compensation  from  the  public  for  the  service  ren- 
dered up  to  the  point  of  delivery  of  the  stock  at  the  chutes  of  the 
stockyards  company. 

We  think  the  contention  that  the  terminals  under  consideration 
are  a  plant  facility  of  the  Stockyards  Company,  and  therefore 
should  be  provided  by  it  for  the  use  of  the  railroads,  is  wholly 
without  support.  The  service  rendered  upon  such  terminals  is  a 
service  by  the  carrier  for  the  shipper,  and  not  by  the  carrier  for 
the  Stockyards  Company,  as  would  be  the  case  if  such  terminals 
were  a  plant  facility.  We  do  not  say  that  the  Stockyards  Com- 
pany, or  even  a  railroad  company,  may  not  have  a  track  or  tracks 
for  use  as  a  plant  facility,  but  in  such  case  the  tracks  would  be 
used  by  the  company  in  its  proprietary  capacity,  rather  than  in 
its  relation  to  the  public  as  a  public  utility.  A  track  upon  which 
feed  or  supplies  were  received  by  the  Stockyards  Company  for 
sale  to  the  owners  of  stock  in  the  pens,  or  for  use  in  shipping  out 
the  offal  of  the  yards,  might  well  be  a  plant  facility,  but  that  is 
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clearly  a  different  use  from  the  use  to  be  made  of  the  proposed 
terminals. 

IV. 

Little  need  be  said  as  to  whether  the  construction  of  the  pro- 
posed tracks  and  facilities  will  be  a  public  convenience.  There 
is  no  doubt  that  the  present  stockyards  are  inadequate  and  in- 
convenient and  should  be  reconstructed  in  a  more  compact  form, 
as  demanded  by  the  shippers  and  stock  dealers.  The  Stock- 
yards Company  is  ready  and  anxious  to  improve  its  yards,  and 
although,  as  already  stated,  we  have  no  jurisdiction  over  the  mat- 
ter of  such  reconstruction,  it  is  evident  that  terminal  tracts  and 
facilities  constructed  for  the  purpose  of  reaching  the  chutes  when 
so  built  will  be  a  public  convenience. 

V. 

The  question  which  has  given  us  the  greatest  difficulty  is  as 
to  whether  the  construction  of  the  proposed  tracks  and  facilities 
by  the  applicant  is  a  public  necessity.  A  number  of  the  inter- 
veners using  the  north  yards  now  deliver  stock  at  the  chutes  upon 
their  own  rails ;  others  deliver  upon  the  tracks  of  another  carrier 
and  pay  a  switching  charge  therefor.  Under  the  proposed  con- 
struction a  charge  estimated  at  75  cents  per  car  would  be  required 
to  be  paid  to  the  applicant  by  all  carriers,  and,  in  the  case  of 
some  of  them,  it  would  be  necessary  to  make  delivery  through 
the  Kansas  City  Terminal  Railway  Company,  so  that  one  ad- 
ditional terminal  charge  would  be  incurred  by  all  lines,  or  by  the 
shippers  thereof,  and  in  some  cases,  two.  About  165,000  cars 
of  stock  are  handled  at  these  yards  annually. 

It  is  an  accepted  doctrine  of  political  economy  that  the  fewer 
agencies  or  "middlemen"  between  the  producer  and  consumer, 
the  greater  the  profit  to  the  former  and  the  cheaper  the  product  to 
the  latter.  The  applicant  answers  the  suggestion  of  increased 
charges  to  the  stock  raiser  and  shipper,  should  the  certificate  be 
granted  and  the  improvement  made,  by  saying  that  the  rail- 
roads will  absorb  these  additional  charges.     By  this  it  is  meant 
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pense.  Kailroad  companies  havo  no  income  or  earnings,  except 
such  as  are  received  in  consideration  of  the  service  rendered  to 
the  public  Out  of  these  earnings,  operating  expenses  must  be 
paid^  the  property  must  be  maintained  in  good  repair,  and  there 
should  remain  a  reasonable  return  on  the  investment.  Assum- 
ing that  the  carrier  wiU  absorb  these  added  charges,  and  taking 
the  Missouri  Pacific  as  an  example,  we  have  the  following  re- 
sult :  This  road  now  delivers  live  stock  at  the  north  yards  from 
its  own  rails,  and  therefore  receives  the  entire  freight  charge  paid 
by  the  shipper.  Under  the  reconstruction  proposed  it  would  be 
compelled  to  deliver  through  the  Terminal  Company  and  the 
Terminal  Company  would  use  the  tracks  and  facilities  of  the 
applicant,  as  well  as  its  own.  By  the  action  of  this  Commission 
and  the  Interstate  Commerce  Commission,  the  Terminal  Com- 
pany is  permitted  to  charge  for  such  service  the  sum  of  $4  per 
car  and  the  charge  of  the  applicant  is  estimated  at  75  cents  per 
car.  As  the  statutory  rate  for  live  stock  is  $8  per  car  for  the 
first  25  miles,  the  carrier,  after  paying  terminal  charges,  would 
have  left  $3.25  as  its  compensation  for  furnishing  the  empty 
car,  the  expenses  of  the  originating  terminal  and  the  road  haul. 
This  illustration  makes  it  plain  that  if  the  road  is  to  continue  in 
business,  it  cannot  be  made  to  absorb  the  increased  charges,  and 
that  such  charges  in  the  end  must  fall  upon  the  shipper. 

The  applicant  proposes  to  own  and  operate  about  8  miles  of 
terminal  tracks,  but  no  equipment.  This  plan  contemplates  the 
use  of  these  tracks  by  the  railroads  in  moving  their  freight  from 
their  own  tracks,  or  over  the  tracks  of  the  Terminal  Company, 
to  the  unloading  chutes.  In  order  to  render  this  service,  the 
charges  made  by  the  applicant  would  need  to  be  sufficient  to 
meet  not  only  the  ordinary  expenses  of  operating  and  maintain- 
ing the  tracks,  but  also  what  are  termed  "overhead  expenses," 
such  as  salaries  of  officers,  office  expenses,  etc.  Is  it  unavoidable 
that  all  of  this  burden  be  laid  upon  the  traffic  in  order  to  give 
the  public  the  benefit  of  the  improvements  demanded  in  the 
stockyards  ? 

The  Binsas  City  Terminal  Kailway  Company  has  not  inter- 
vened in  this  proceeding,  but  as  its  stock  is  owned  by  inter- 
veners, it  is  indirectly  represented  through  them.  It  is  a  termi- 
nal company  with  tracks  belting  the  city.     It  has  recently  in- 
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vested  and  is  investing  about  $40,000,000  in  its  said  tracks  and 
terminals,  and  is  doubtless  thoroughly  equipped  for  transacting 
the  large  volume  of  terminal  business,  including  live  stock,  at 
that  important  railroad  center.  It  is  so  alleged  in  the  inter- 
vening petition.  The  question  was  asked  at  the  hearing,  but 
not  satisfactorily  answered,  why  should  not  the  Terminal  Com- 
pany own  and  operate  the  terminal  tracks  at  the  reconstructed 
stockyards  as  a  part  of  its  terminal  system,  tod  thus  save  the  in- 
convenience and  expense  of  two  terminal  services.  We  do  not 
doubt  that  an  additional  charge  will  be  made  and  should  be  made 
against  the  shipper  to  meet  the  large  investment  in  increased 
terminal  facilities,  whether  the  service  be  rendered  by  the  ap- 
plicant or  another  company,  and  in  view  of  the  saving  to  the 
shipper  expected,  amounting  in  some  cases  of  from  $12  to  $20 
per  car,  as  shown  by  the  testimony,  there  should  be  little  com- 
plaint on  that  score.  But,  in  our  opinion,  the  Terminal  Com- 
pany should  be  able  to  handle  the  business  more  conveniently 
and  at  much  less  expense  than  could  be  done  by  a  corporation 
having  no  other  source  of  revenue.  There  may  be  obstacles  and 
difficulties  that  do  not  occur  to  us  in  the  way  of  carrying  out  the 
suggestion  we  have  made,  but  as  the  matter  presents  itself  to  us 
upon  this  record,  we  are  not  disposed  to  favor  the  proposed  con- 
struction by  a  new  company  if  the  public  can  be  served  to  better 
advantage  by  another  already  on  the  ground. 

Our  conclusion  is  that  the  construction  of  the  proposed  tracks 
and  facilities  is  a  public  convenience,  but  we  do  not  think  such 
construction  by  the  applicant  a  public  necessity,  if  an  arrange- 
ment can  be  made  by  which  the  Terminal  Company  can  render 
that  service. 

It  was  stated  by  counsel  for  the  applicant  that  the  interests 
desiring  to  reconstruct  the  stockyards  were  indifferent  as  to 
whether  the  tracks  and  terminals  made  necessary  by  their  plan 
should  be  owned  and  operated  by  the  applicant  or  by  the  carriers, 
or  other  agency,  and  to  the  end  that  the  said  Terminal  Com- 
pany may  be  given  an  opportunity  to  show  its  ability  to  render 
the  proposed  terminal  service  as  stated  in  the  intervening  petition, 
leave  is  hereby  granted  to  that  company  to  intervene  as  provided 
in  the  order  to  be  entered  herein.  On  the  other  hand,  if  it  should 
appear  that  the  said  Terminal  Company  is  not  able  or  disposed 
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to  undertake  the  construction  of  the  proposed  tracks  and  facili- 
ties, a  certificate  of  public  convenience  and  necessity  will  be 
issued  to  the  applicant  as  prayed  for,  provided  that  the  applicant 
shall  file  with  this  Commission  evidence  of  the  consent  or  fran- 
chise of  the  city  of  Kansas  City,  as  required  by  subsection  3  of 
§  53  of  the  Public  Service  Commission  law. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
views. 

All  concur,  except  Bean,  C,  not  sitting. 

SUPPLEMENTAL  REPORT.  I 

This  is  a  supplemental  report  in  the  above-entitled  proceed- 
ing, the  original  report  having  been  filed  January  11,  1915,  to 
which  reference  is  here  made  for  a  full  statement  of  the  facts. 

The  proceeding  is  an  application  for  a  certificate  of  public 
convenience  and  necessity  to  construct  and  operate  certain  rail- 
way tracks  and  terminals  at  the  stockyards  at  Kansas  City.  In 
the  original  report  the  Commission  held  that  the  proposed  tracks 
and  terminals  were  a  public  convenience  and  necessity,  but  that 
such  tracks  and  terminals  could  be  constructed  and  operated 
more  economically,  so  far  as  the  public  is  concerned,  by  the 
Kansas  City  Terminal  Railway  Company,  than  by  a  new  and 
independent  corporation,  as  proposed  by  the  applicant.  And 
to  that  end  the  cause  was  continued  in  order  that  the  said  Ter- 
minal Company,  if  so  disposed,  might  interv^ene,  and  if  it  should 
satisfy  the  Commission  of  its  ability  to  construct  and  operate 
the  proposed  terminals,  the  certificate  prayed  for  by  the  appli- 
cant would  be  refused.  The  Terminal  Company  intervened  as 
authorized  and  submitted  a  plan  for  the  proposed  tracks,  which 
was  considered  at  a  conference  between  the  Commission  and  all 
parties  interested  at  Kansas  City  on  the  5th  day  of  March, 
1916.  The  tracks  and  terminals  as  proposed  to  be  constructed 
under  this  plan  being  across  the  state  line,  and  therefore  beyond 
the  jurisdiction  of  the  Commission,  and  being  impracticable  in 
the  opinion  of  the  Commission,  were  rejected  and  a  certificate 
of  convenience  and  necessity  as  prayed  for  was  granted  to  the 
applicant,  upon  condition  that  a  new  plan  affording  better  fa- 

1  Filed  May  22,  1916. 
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cilities  for  certain  railroads  to  reach  the  stockyards  than  were 
provided  in  its  original  plan  be  submitted  and  meet  with  the 
approval  of  the  Commission,  A  supplemental  order  was  made 
accordingly,  in  which  it  was  provided  that  the  engineers  of  this 
Commission  should  make  an  investigation  and  survey  of  the 
ground  and  tracks  and  confer  with  the  engineers  of  the  appli- 
cant and  the  railroads,  and  report  as  to  a  feasible  plan  for  the 
construction  of  said  proposed  improvement  Such  investigation 
and  survey  by  the  engineers  having  been  made,  a  second  plan 
was  submitted  by  the  applicant,  and  a  plan  was  also  submitted 
by  the  railroads,  and  t^ie  matter  was  heard  by  the  Conmodssion  at 
Jefferson  City  on  the  26th  day  of  April,  1915,  and  is  now  before 
us  for  final  determination. 

As  stated  in  the  original  report  herein  the  stockyards  at  TTan- 
sas  City  lie  immediately  east  of  the  Kaw  river,  extending  north 
and  south.  The  state  boundary  line  between  Missouri  and  Kan- 
sas runs  north  and  south  through  the  stockyards,  so  that  the 
yards  are  situated  partly  in  each  state.  It  was  shown  in  evi- 
dence that  the  intrastate  freight  rate  now  in  effect  in  this  state 
on  live  stock  is  much  lower  than  the  interstate  rate,  and  that  all 
shipments  of  live  stock  from  this  state  to  said  stockyards  is  now 
interstate  in  character. 

In  the  proposed  reconstruction  of  the  stockyards,  as  fully  de- 
scribed in  the  original  report,  it  was  proposed  by  the  applicant 
to  abandon  the  north  yards,  reconstruct  the  yards  in  more  com- 
pact form,  having  all  of  the  unloading  chutes  in  the  state  of  Mis- 
souri, and  it  was  urged  as  a  reason  for  granting  the  application 
that  the  shipments  from  this  state  would  thus  take  the  lower 
state  rate,  and  result  in  a  great  saving  to  the  Missouri  shippers. 
Upon  this  question  the  Commission  in  its  original  report  said: 
"As  to  the  difference  in  rates,  it  is  true  that  at  present  the  statu- 
tory rate  on  an  intrastate  shipment  of  live  stock  to  the  Kansas 
City  market  is  lower  than  the  interstate  rate.  Whether  the  in- 
terstate rate  is  too  high  or  the  state  rate  too  low  is  not  now  before 
us,  but  we  can  properly  say  that  there  can  be  no  just  reason  for 
the  difference  in  such  rates  where  the  cost  of  service  in  both  cases 
is  the  same  and  it  would  be  a  shortsighted  policy  to  make  perma- 
nent improvements  upon  the  assumption  that  such  difference 
in  rates  will  be  permanent     In  any  event,  we  do  not  think  this 
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Commission  would  be  warranted  in  exerting  its  power  for  the 
purpose  of  coercing  railroad  traffic  as  to  being  state  or  interstate 
in  character/' 

It  was  shown  in  the  testimony  and  in  the  original  report  that 
the  first  plan  submitted  by  the  applicant  would  work  a  hardship 
on  certain  railroads  which  now  deliver  their  stock  at  what  are 
called  the  north  yards,  by  reason  of  the  fact  that  they  would  be 
compelled  to  pay  two  terminal  charges  after  arriving  at  Kansas 
City, — one  to  the  Kansas  City  Terminal  Company  and  the  other 
to  the  applicant  company.  And  in  the  conferences  subsequently 
held  it  was  brought  out  that  it  was  most  desirable  that  a  plan 
should  be  adopted  so  that  each  carrier  could  deliver  the  live  stock 
at  the  chutes  with  its  own  equipment,  without  an  additional 
handling  by  the  Terminal  Company.  The  Commission  made  this 
plain  in  the  oral  opinion  delivered  by  its  Chairman  at  the  con- 
ference at  Kansas  City,  when  the  certificate  was  conditionally 
granted,  in  the  following  language : 

"The  Commission  feels  that  the  plans  submitted  are  very  un- 
fair towards  the  Missouri  Pacific  and  the  Union  Pacific,  and 
the  Commission  will  not  approve  the  plan  that  has  been  sub- 
mitted. With  the  engineers  of  the  carriers  and  of  the  stockyards 
and  with  those  of  the  Commission,  you  ought  to  be  able  to  work 
out  a  good,  practical  operating  plan  for  the  building  of  those 
tracks  and  the  rearrangement  of  the  yards.    ... 

"It  is  the  desire  of  the  Commission  that  the  tracks  be  rear- 
ranged. .  •  .  That  the  tracks  ought  to  be  rearranged  so  that 
the  incline  part  of  the  haul  may  go  direct  to  the  stockyards  with- 
out having  to  go  through  the  tracks  of  the  terminal.  I  think 
Judge  Kennish  in  writing  the  opinion  had  pretty  strongly  the 
view  that  a  number  of  the  carriers  would  have  to  go  over  the 
terminals  to  get  to  the  stockyards.  Now  this  further  investiga- 
tion, Mr.  Adams'  testimony  and  others,  has  convinced  us  that 
all  of  the  roads  ought  to  get  to  the  stockyards  without  going  over 
the  tracks  of  the  terminal,  and  it  ought  to  be  worked  out  on 
some  sensible,  feasible  working  plan  to  let  the  Missouri  Pacific 
and  Union  Pacific,  and  perhaps  the  Wabash  and  one  or  two  of 
the  others,  get  from  the  north  yards  to  the  south  yards  in  a  prac- 
tical way.  Now,  just  what  that  will  be  will  be  a  matter  for  the 
engineers,  and  the  order  will  only  be  a  preliminary  order  that 
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on  these  conditions  being  complied  with  the  final  certificate  will 
be  granted." 

At  the  conference  held  in  Jefferson  City  on  the  26th  day  of 
April,  1915,  two  plans,  as  heretofore  stated,  were  submitted  for 
the  consideration  of  the  Commission,  one  by  the  railroad  compa- 
nies, the  other,  the  second  plan  submitted  by  the  applicant.  It 
is  unnecessary  to  discuss  the  plan  submitted  by  the  railroad  com- 
panies, further  than  to  say  that  under  it  the  north  yards  are  to 
be  continued  and  deliveries  of  stock  made  by  them  at  said  yards 
as  at  the  present  time.  In  view  of  the  fact  that  the  object  in  the 
reconstruction  of  the  stockyards  is  to  do  away  with  the  north 
yards,  and  thus  effect  a  great  saving  to  the  shippers,  it  is  appar- 
ent that  the  plan  of  the  railroads  would  defeat  the  very  purpose 
of  the  improvement. 

The  great  operating  obstacle  in  the  way  of  reaching  the  re- 
constructed yards  by  the  roads  now  delivering  at  the  north  yards 
is  the  fact  that  it  would  be  necessary  to  cross  the  right  of  way  of 
the  Union  Pacific  Eailroad  Company  at  a  place  where  much 
switching  and  traffic  are  carried  on.  Mr.  Sparrow,  assistant 
chief  engineer  of  this  Commission,  made  an  investigation  and 
survey  of  the  situation  and  testified  at  the  final  hearing  that  it 
is  entirely  feasible  for  the  roads  delivering  at  the  north  yards 
to  cross  the  right  of  way  of  the  Union  Pacific  by  means  of  a  sub- 
way constructed  near  the  east  end  of  the  Union  Pacific  bridge 
across  the  Kaw  river  and  to  deliver  their  live  stock  directly  with 
their  own  equipment  at  chutes  to  be  provided  in  the  reconstruct- 
ed yards  a  short  distance  south  of  this  crossing.  This  move- 
ment, being  west  of  the  state  line,  would  make  shipments  from 
Missouri  interstate  in  character,  and  in  that  regard  differs  from 
the  original  plan  as  proposed  by  the  applicant. 

The  second  plan  submitted  by  the  applicant  at  the  final  hear- 
ing is  in  accord  with  the  subway  scheme  recommended  by  Engi- 
neer Sparrow,  and  indorsed  by  the  engineers  of  the  railroad  com- 
panies as  being  much  preferable  to  the  plan  as  originally  pro- 
posed by  the  applicant  company,  and  we  hereby  adopt  it.  We 
shall  not  take  up  this  plan  and  discuss  it  in  detail,  further  than 
to  say  that  under  it,  4^  miles,  or  64  per  cent,  of  the  proposed 
tracks,  will  be  located  in  this  state,  and  2^  miles,  or  36  per  centi 
in  Kansas.    It  has  been  introduced  in  evidence,  marked  exhibit 

'P.a.R.1915D. 


Digitized  by  VjOOQIC 


IN  RE  KANSAS  CITY  CONNECTINa  R.  CO.  683 

46,  and  a  copy  thereof  delivered  to  each  of  the  carriers.  Some 
objections  have  been  filed  thereto,  which  we  think  can  be  obvi- 
ated by  slight  corrections.  The  Santa  Fe  objects  to  the  connec- 
tion as  proposed  in  this  plan.  The  connection  furnished  for  the 
Santa  Pe  in  the  original  plan  was  not  objectionable,  and  the  same 
connection  can  be  made  under  this  plan  as  in  the  original,  and 
this  will  be  required  by  the  Commission. 

The  Commission  will  retain  jurisdiction  of  this  proceeding 
until  the  proposed  tracks  are  constructed  and  in  operation,  and 
will  hear  complaints  of  any  carrier  concerning  the  proposed  con- 
nection and  facilities  afforded  to  it  by  the  proposed  tracks  and 
decide  the  same  in  accordance  with  the  facts  then  presented. 
Entertaining  these  views,  the  certificate  of  convenience  and  neces- 
sity is  hereby  granted  to  the  applicant  to  construct  its  tracks  and 
terminals  as  set  forth  in  the  plans  and  specifications  as  shown  by 
said  exhibit  45,  exoept  as  otherwise  hereafter  modified  by  order 
of  the  Commission. 

An  order  will  be  entered  accordingly. 

All  concur  except  McQuillin,  C,  taking  no  part  in  the  decision. 

Note.*— A  motion  for  rehearing  and  for  modification  was  overruled 
June  29,  1915. 


NEW  JERSEY  BOABD  OF  PUBUO  UTILITir  COMMISSIONERS. 

IN  BE  ROCKLAND  BLECTBIC  COMPANY. 

J}iacritninaUon~^Bate8~^  Different    schedules    for    different    terrU 
tories. 

A  public  service  company  is  not  justified  in  charging  more  or 
leas  in  one  part  of  its  territory  than  it  charges  in  another  similar  terri- 
tory for  a  similar  character  of  service,  und^r  similar  circumstances. 
Rates  —  Electricity  —  Connected  loads. 

A  schedule  of  electric  rates  not  based  on  the  connected  load,  ad- 
heres more  closely  to  public  policy  than  one  based  upon  such  load,  in 
that  it  tends  to  the  encouragement  of  reasonable  and  convenient  us^  of 
the  company's  service  by  small  users  who  usually  form  a  majority  of 
the  subscribers  to  the  service  of  a  public  utility. 
Bates  —  Electricity  —  Reasonable  schedule, 

A  rate  for  metered  electric  lighting  service  of  13  cents  per  kilo- 
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watt  hour,  Ittss  one  cent  per  kilowatt  honr  for  payment  within  fifteen 
days,  was  held  to  be  a  just  and  reasonable  rate  under  the  circumstancef 
of  the  case. 

[June  14,  1915.] 

Application  of  an  electric  company  for  permission  to  file  new 
Bchedule  of  rates ;  granted. 

Appearances :  D.  E.  Manson  for  the  company ;  J.  W.  DeToe 
for  Hohokus  and  Ramsey;  William  C.  Endres  for  Oloster;  J.  W. 
DeToe  and  Walter  R.  Hudson  for  Allendale. 

By  the  Commission : .  Under  date  of  November  9th,  1914,  the 
Rockland  Light  &  Power  Company,  a  New  York  corporation, 
operating  in  the  western  section  of  Bergen  county,  from  Mahwah 
south  to  Allendale,  filed  with  the  Board  a  new  schedule  of  rates, 
as  follows:  13  cents  per  kw.  hr.,  with  a  discount  of  1  cent  per 
kw.  hr.  for  payment  within  fifteen  days  from  date  of  bill.  Min- 
imum charge  to  be  $1  per  month. 

Under  date  of  January  21st,  1916,  the  Rockland  Electric  Com- 
pany, operating  in  the  eastern  portion  of  Bergen  county,  from 
Tappan  south  to  Cresskill,  filed  with  the  Board  a  new  schedule  of 
rates.  In  connection  with  the  first  filing,  hearing  was  held 
November  27th,  1914.  In  connection  with  the  second  filing,  hear- 
ing was  held  February  19th,  1915. 

The  conditions  under  which  electric  lighting  service  is  fur- 
nished in  the  northern  portion  of  Bergen  county  require  some  ex- 
planation. It  appears  that  some  years  ago  there  was  installed  at 
Hillbum,  in  New  York  state,  about  2  miles  above  the  state  line, 
a  large  electric  generating  plant,  under  the  name  of  Rockland 
Electric  Company,  a  New  York  corporation. 

In  1900,  the  Rockland  Electric  Company  filed  with  the  secre- 
tary of  state  of  this  state,  its  notice  of  intention  to  do  business  in 
New  Jersey,  and  during  that  year  extended  its  electric  lighting 
mains  into  New  Jersey  through  the  series  of  municipalities,  lying 
generally  along  the  main  line  of  the  Erie  Railroad  as  far  south  as 
Allendale. 

The  company  negotiated  various  franchises  in  which  it  was 
agreed  that  the  rate  to  be  charged  should  be  20  cents  per  kw.  hr. 
with  certain  discounts.  The  discounts  were  increased  from,  time 
to  time,  so  that  in  1912  the  discounts  amounted  to  40,  45  and  50 
per  cent  depending  upon  the  quantity  used. 
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Under  date  of  December  27thy  1899,  the  Rockland  Electric 
Company  (a  New  Jersey  corporation)  was  formed.  This  com- 
pany constructed  a  distribution  system  and  supplied  electricity  in 
that  portion  of  Bergen  county  lying  generally  along  the  lines  of 
the  West  Shore  Railroad  and  the  Northern  Railroad  of  New 
Jersey  from  the  northern  state  line  as  far  south  as  Cresskill.  The 
electric  current  supplied  by  this  last-named  company  was  obtained 
from  the  Rockland  Light  &  Power  Company,  a  New  York  corpor- 
ation, having  a  generating  plant  at  Orangeburg,  New  York 

In  the  year  1912  the  Rockland  Electric  Company,  the  New 
York  company  having  its  plant  at  Hillbum,  became  financially 
embarrassed  to  such  an  extent  that  it  was  no  longer  able  to  provide 
for  the  proper  extensions  and  additions  to  its  system,  and  the  ne- 
gotiations that  followed  resulted  in  the  purchase  of  the  Hillbum 
property,  together  with  its  extension  into  the  western  part  of  Ber- 
gen county  by  the  same  interests  which  controlled  the  Rockland 
Light  &  Power  Company  with  its  plant  at  Orangeburg,  and  the 
Rockland  Electric  Company,  the  New  Jersey  corporation,  which 
was  supplying  service  in  the  eastern  portion  of  Bergen  county. 

Studies  have  been  made  from  time  to  time  since  1912  with  a 
view  of  extending  the  services  generally  throughout  the  northern 
portion  of  Bergen  county,  and  to  eliminate  inconsistencies  in  the 
various  rate  schedules. 

Prior  to  the  change  of  ownership  of  the  Hillbum  Company, 
complaints  had  been  made  to  the  New  Jersey  Commission  against 
the  system  of  rates  charged  in  the  borough  of  Ramsey.  The  rate 
charged  was  20  cents  per  kw.  hr.,  with  discoimts  of  40,  45  and  50 
per  cent  depending  upon  the  quantity  used.  If  bills  were  not 
paid  by  a  certain  date,  the  customer  did  not  get  the  benefit  of  the 
discount 

In  looking  into  the  matter,  it  appeared  to  the  Board  that  the 

confusion  of  prompt  payment  and  quantity  discounts  was  improp- 

GTy  and  a  recommendation  was  made  to  the  company  to  adopt 

and  put  into  effect  a  schedule  of  rates  which  would  eliminate  the 

confusion  referred  to.    The  new  schedule  was  to  have  been  filed 

some  six  months  after  the  complaint  was  passed  upon  by  the 

Board,  but  it  was  at  the  close  of  this  period  that  the  ownership  of 

the  property  changed,  and  the  new  owners  were  confronted  with 
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the  necessity  of  studying  the  rate  situation  and  formulating  the 
new  schedules. 

Commencing  with  the  time  of  the  organization  of  the  Kockland 
Electric  Company,  the  New  Jersey  corporation  serving  the  east- 
ern portion  of  Bergen  county,  that  portion  was  served  in  accord- 
ance with  the  following  rate  schedule : 

20^  per  kw.  hr.  for  the  first  hour's  use  of  the  connected  load. 
10^  per  kw.  hr.  for  the  second  hour's  use  of  the  connected  load. 
6^  per  kw.  hr.  for  the  excess  over  the  above  use. 

The  gross  bill  as  so  computed  was  subject  to  a  prompt  payment 
discount  of  10  per  cent,  making  the  net  rates  18,  9,  and  4^  cents, 
respectively.  This  schedule  has  been  in  effect  continuously  since 
the  organization  of  the  company  up  to  the  present  time,  excepting 
in  the  borough  of  Cresskill.  In  that  borough,  the  Public  Service 
Electric  Company  obtained  on  June  14th,  1900,  a  contract  for 
street  lighting  and  threatened  to  provide  a  competitive  service 
for  private  lighting.  The  result  of  this  was  that,  commencing 
with  the  year  referred  to,  the  Kockland  Electric  Company  fur- 
nished electric  current  to  private  consumers  at  the  rate  of  10  cents 
per  kw.  hr. 

In  view  of  the  fact  that  the  rate  charged  by  the  Eockland  Elec- 
tric Company,  that  is,  the  20,  10,  and  5  cent  rate,  was  considered 
to  be  a  rate  which  more  nearly  conformed  to  the  costs  for  service 
than  its  schedule,  the  Rockland  Electric  Company  (the  New  York 
corporation)  filed  a  new  schedule  under  date  of  September  17th, 
1912,  making  effective  in  Mahwah,  Ramsey,  Allendale,  Saddle 
River,  and  Wyckoff  the  same  schedule  then  in  effect  in  the  ©astern 
portion  of  Bergen  county.  It  appears  that  this  rate  was  never 
applied  to  the  old  customers,  but  was  applied  to  all  new  customers 
and  to  old  customers  who  made  changes  in  their  wiring,  thus 
necessitating  some  readjustment  in  their  accounts  with  the  com- 
pany. 

It  will  be  noted  that  the  old  schedule  of  20  cents  with  discounts 
resulted  in  net  rates  of  12,  11  and  10  cents,  depending  upon  the 
quantity  used,  while  the  new  schedule  would  result  in  net  rates 
from  18  cents  downward,  depending  upon  the  average  length  of 
time  lights  would  be  burned. 

An  analysis  made  by  the  Board's  engineer  in  a  report  dated 
November  6th,  1912,  indicated  that  the  new  schedule  as  then  filed 
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would  result  in  an  increase  in  the  gross  revenue  of  about  18  per 
cent,  and  at  that  time  evidence  was  submitted  by  the  company 
showing  the  valuation  of  the  plant,  the  revenues  and  expenses, 
and  the  net  results  to  the  company. 

It  was  expected  by  the  Board  that  the  new  schedule  would  be 
uniformly  applied  to  all  customers,  but  for  reasons  of  policy,  ap- 
parently, the  company  failed  to  apply  the  schedule,  as  already 
stated,  to  the  older  customers. 

Complaints  were  later  made  to  the  Board  which  brought  out  the 
fact  that  there  were  two  schedules  in  effect;  one  applying  to  old 
customers,  and  the  other  applying  to  the  new  customers,  and  it 
was  recommended  that  the  company  make  arrangements  to  apply 
one  schedule  to  all  of  the  customers  without  unnecessary  delay. 
The  Board  was  then  informed  that  a  new  schedule  was  in  prepar- 
ation, and  such  schedule  was  filed  on  November  9th,  1914. 

The  new  schedule  was  considered  by  the  Board  at  the  hearing 
on  November  27th,  1914,  and  the  company  submitted  testimony 
showing  that  as  of  the  year  1913  there  were  in  New  Jersey  659 
customers,  of  whom  the  bills  of  163  would  be  increased-  Thirty- 
nine  customers  in  Allendale  would  have  their  bills  increased  aii 
average  of  $6.67  per  annum ;  36  customers  in  Mahwah  would  have 
their  bills  increased  an  average  of  $9.82  per  annum ;  10  customers 
in  Saddle  River  would  have  their  bills  raised  an  average  of  $4.10 
each  per  annum ;  2  customers  in  upper  Saddle  Eiver  would  have 
their  bills  raised  an  average  of  12  cents  per  annum  each;  12 
customers  in  Wyckoff  would  have  their  bills  raised  an  average  of 
$2.25  per  annum ;  60  customers  in  Ramsey  would  have  their  bills 
raised  an  average  of  $5.70  each  per  annum;  4  customers  in  Oak- 
land would  have  their  bills  raised  an  average  of  $17.09  each  per 
annum. 

As  an  offset  to  the  customers  whose  bills  will  be  increased,  62 
customers  in  Allendale  will  have  their  bills  reduced  an  average 
of  $2.77  each  per  annum.  Ninety-three  customers  in  Mahwah 
will  have  their  bills  reduced  an  average  of  $3.30  each  per  annum ; 
15  customers  in  Saddle  River  will  have  their  bills  reduced  an  av- 
erage  of  $2.78  per  annum  each;  9  customers  in  upper  Saddle 
River  will  have  their  bills  reduced  an  average  of  $3.70  each  per 
fttmnTn ;  38  customers  in  Wyckoff  will  have  their  bills  reduced  an 
average  of  $2.85  per  annum  each;  114  customers  in  Ramsey  will 
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have  their  bills  reduced  an  average  of  $3.10  each  per  annum;  3 
customers  in  Oakland  will  have  their  bills  reduced  an  average  of 
$1.05  each  per  annum. 

Simmiing  up,  163  customers  will  have  their  bills  increased  and 
334  customers  will  have  their  biUs  decreased.  The  total  increases 
amount,  according  to  the  1913  business,  to  $1,115.51,  while  the 
total  decreases  amount  to  $1,020.68.  The  net  result  to  the  com- 
pany should  be  an  increase  in  gross  revenues,  based  on  1913 
business,  of  $93.10. 

The  matter  was  not  passed  upon  by  the  Board  at  that  time,  but 
since  the  date  of  the  hearing  in  November,  the  property  in  the 
western  portion  of  Bergen  county  belonging  to  the  New  York 
corporation  has  been  sold  and  consolidated  with  the  property  in 
the  eastern  portion  of  Bergen  county  belonging  to  the  New  Jersey 
corporation.  At  the  present  time,  service  is  being  supplied  by  one 
company  in  all  of  the  territory  referred  to,  and,  as  the  various 
sections  of  the  territory  have  for  all  intents  and  purposes  the  same 
general  characteristics  with  regard  to  electric  lighting  service, 
the  company  is  not  justified  in  charging  more  nor  less  in  one  part 
of  its  territory  than  it  charges  in  another  similar  territory  for  a 
similar  character  of  service  under  similar  circumstances. 

With  this  in  view,  the  company  filed  on  January  21st,  1915,  to 
become  eflFective  throughout  its  entire  territory,  the  same  schedule 
which  had  been  filed  on  November  9th  for  the  western  portion  of 
the  county.  This  schedule  provides  for  a  charge  of  13  cents  per 
kw.  hr.,  with  a  discount  of  1  cent  per  kw.  hr.  for  payment  within 
15  days  from  date  of  bilL    Minimum  charge  to  be  $1  per  month. 

AU  of  the  municipalities  served  by  the  company  were  notified, 
and  the  matter  was  considered  by  the  Board  at  a  hearing  in  New- 
ark on  February  10th.  At  this  hearing,  the  company  submitted 
data  showing  the  effect  of  the  application  of  the  new  schedule  to 
the  customers  in  the  eastern  portion  of  Bergen  county  and  to  the 
territory  of  its  customers  as  a  whole.  The  total  number  of 
metered  lighting  customers  as  of  the  close  of  the  year  December 
31st,  1914,  was  1,306.  Of  these,  313  would  have  their  bills  in- 
creased a  total  of  $2,992,  an  average  of  $9.55  each  per  annum; 
829  customers  would  have  their  bills  decreased  a  total  of  $5,390, 
or  an  average  of  $6.50  each  per  annum.  The  net  result  to  the 
customers  of  this  company  as  a  whole  is  a  reduction  of  gross  rev- 
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eniie,  based  upon  the  buBiness  done  in  1914,  of  approximately 
(2,400  per  annum. 

The  detailed  result  in  each  municipality  is  as  follows : — 

Montvale :  7  customers'  bills  increased,  45  customers^  bills  de- 
creased,— a  net  decrease  of  $307  per  annum. 

Closter  and  Alpine:  43  customers'  bills  increased  and  211 
customers'  bills  decreased, — a  net  decrease  of  $967  per  annum. 

Demarest  and  Ha  worth:  8  customers'  bills  increased  and  82 
customers'  bills  decreased, — a  net  decrease  of  $686  per  annum* 

Harrington  Park :  3  customers'  bills  increased  and  67  custo- 
mers' bills  decreased, — a  net  decrease  of  $525  per  aimum. 

Xorwood:  11  customers'  bills  increased,  53  customers'  bills 
decreased, — a  net  decrease  of  $223  per  annum. 

^orthvale:  11  customers'  bills  increased,  23  customers'  bills- 
decreased, — a  net  decrease  of  $35.82  per  annum. 

Borough  of  Old  Tappan:  2  customers'  bills  increased,  3  cus- 
tomers' bills  decreased, — a  net  decrease  of  $32.18  per  annum. 

Cresskill:  65  customers'  bills  increased,  11  customers'  bills- 
decreased, — a  net  increase  of  $265  per  annum. 

The  reason  for  the  increase  in  Cresskill  is  due  to  a  10  cent  rate- 
which  is  now  in  effect,  but  on  account  of  the  application  of  a 
peculiar  schedule  of  minimum  charges,  some  customers  would  be 
decreased  because  of  the  new  minimum  charge. 

Under  the  schedule  now  in  effect  and  which  is  based  on  the 
connected  load,  the  natural  tendency  of  many  customers  is  to- 
equip  their  houses  with  the  smallest  number  of  lights  possible. 
The  result  of  this  is  to  detract  from  the  convenience  of  the  small 
user  and  to  prevent  what  in  many  cases  would  be  a  desirable  use 
of  the  lighting  serv'ice  afforded  by  the  company.  The  new 
schedule,  not  being  based  on  the  connected  loaJ,  appears  to  adhere 
more  closely  to  public  policy,  in  that  it  tends  to  the  encourage- 
ment of  reasonable  and  convenient  use  of  the  company's  service 
by  the  small  users,  who  usually  form  a  majority  of  the  subscribers 
to  the  service  of  a  public  utility. 

In  the  matter  now  before  the  Board,  providing  for  a  new  sched- 
ule of  rates  to  be  made  effective  by  the  Eockland  Electric  Com- 
pany in  charging  for  service  to  its  customers  in  New  Jersey,  the 
Boaxd  is  satisfied  that  the  new  schedule  will  result  in  a  net  de- 
crease to  the  customers  as  a  whole,  due  to  the  fact  that  while  the 
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charges  may  be  increased  to  perhaps  one  fourth  of  the  customers, 
charges  to  the  other  three  fourths  will  be  decreased. 

The  Board  hereby  finds  and  determines  that  a  rate  for  metered 
lighting  service  of  13  cents  per  kw.  hr.  less  1  cent  per  kw.  hr.  for 
payment  within  fifteen  days  is  a  just  and  reasonable  rate,  and  the 
schedules  filed  may  be  put  into  effect. 

Board  of  Public  Utility  Commissioners,  by  Balph  W.  E.  Don- 
ges,  President;  John  J.  Treacy,  John  W.  Slocum,  Commissioners. 


PHIIilPPINE  ISLANDS  BOARD  OF  PUBMO  UTIIilTY 
COMMISSIONIBKS. 

BACHKACff S  GABAQE  &  TAXICAB  COMPANT,  Inc. 

V. 

•  PHILIPPINE  ISLANDS  TELEPHONE  &  TELEGBAPH 

COMPANY. 

[Case  No.  184.] 

Discrimination-^  Rates '— Private  telephone  line '— Mileage  basis. 

The  Board  of  Public  Utility  Commissioners  of  the  Philippine 
Islands  dismissed  a  complaint  asking  that  the  telephone  company  be 
required  to  refund  an  amount  paid  in  excess  of  reasonable  rate  lor 
service  by  means  of  a  private  line,  where  such  rate  was  fixed  on  the 
proper  mileage  basis,  although  a  lower  rate  was  charged  for  another 
private  line,  which  rate,  however,  had  been  raised  to  the  proper  amount 
subsequent  to  the  filing  of  the  complaint. 

[May  11,  1915.] 

Pbotest  by  the  complainant  against  an  alleged  discrimination 
in  charges  for  private  telephone  service ;  dismissed. 

By  the  Board:  On  February  9,  1915,  Bachrach's  Garage  & 
Taxicab  Co.,  Inc.,  of  the  city  of  Manila,  filed  a  complaint  against 
the  Philippine  Islands  Telephone  &  Telegraph  Company,  also  of 
this  city,  alleging  that  the  latter  had  been  charging  it  $17  per 
month  for  the  use  of  a  private  telephone  line  between  its  establish- 
ment and  the  Army  and  Navy  Club,  while  it  charged  only  $12  per 
month  for  the  same  service  to  the  N  &  B  stables,  which  has  its 
establishment  on  the  same  ground,  and  that  it  considers  this  a 
discrimination  entitling  it  to  claim  the  reimbursement  of  the 
amount  overpaid, 
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After  the  reply  of  the  defendant  company  had  been  filed  with 
the  records^  and  upon  due  announcement,  the  complaint  above 
mentioned  was  heard  on  March  18,  1915,  at  10  a.  m.,  at  the  office 
of  this  board,  there  being  present,  on  one  side,  Mr.  E.  N".  Bach- 
rach,  accompanied  by  his  counsel,  Sr.  Antonio  Opisso,  on  behalf 
of  the  complainant,  and  on  tbe  other  Mr.  Walter  Z.  Smith,  accom- 
panied by  his  counsel,  Mr.  Thomas  L,  Hartigan,  on  behalf  of  the 
defendant  company,  of  which  said  Mr.  Smith  is  the  general 
manager. 

The  evidence  adduced  in  this  case  establishes  the  following 
facts :  That  the  complainant  and  N  &  B  stables  have  their  estab- 
lishment on  Calle  Atlanta,  this  city,  on  the  reclaimed  area,  the 
buildings  occupied  by  them  being  707  feet,  or  nearly  a  quarter  of 
a  mile,  distant  from  each  other,  and  the  building  of  the  complain- 
ant being  nearer  to  the  Army  and  Navy  Club  than  that  of  the 
]!^  &  B  stables. 

That  on  June  19,  1911,  the  defendant  company  installed  for 
the  use  of  the  N  &  B  stables  a  private  telephone  line  between  its 
building  and  the  Army  and  Navy  Club,  the  monthly  rental  being 
fixed  at  $12.  Mr.  Smith,  the  present  manager  of  the  defendant 
company,  testified  that  he  did  not  know  on  what  basis  his  prede- 
cessor fixed  the  rental  mentioned. 

That  in  October,  1913,  the  defendant  company  installed  for 
the  use  of  the  complainant  company  a  private  telephone  line 
between  its  building  and  the  Army  and  Navy  Club,  the  monthly 
rental  being  fixed  at  $17.  In  fixing  this  rental,  the  defendant 
<x)mpany  took  into  consideration  the  cost  of  said  line,  at  the  rate 
of  $5  per  mile,  and  of  the  telephones.  When  the  installation 
mentioned  was  made,  the  defendant  company  had  a  line  of  wires 
with  posts  in  operation  between  the  walled  city  and  the  place 
where  the  buildings  of  the  N  &  B  stables  and  of  the  complainant 
are  located,  which  line  was  subsequently  replaced  by  an  under- 
ground line  running  along  16th  street,  on  the  reclaimed  area, 
and  then  turning  into  Calle  Atlanta  and  passing  in  front  of  the 
K  &  B  stables.  As  a  result  of  this  change,  not  only  the  distance 
of  the  private  telephone  line  of  the  complainant,  but  also  that 
of  the  N  &  B  stables,  were  increased,  the  former  being  3  miles 
and  the  latter  2^  miles,  without  the  rent  for  either  of  said  private 

lines  being  increased  for  this  reason. 
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That  at  this  stage  of  affairs,  tibe  complainant  company,  on 
February  8, 1915,  addressed  a  letter  (exhibit  "A*')  to  the  defend- 
ant company,  informing  the  same  that  it  had  learned  that  it  was 
charged  $5  more  per  month  for  the  same  service  than  the  N  &  B 
stables,  and  requesting  the  reimbursement  of  the  amount  overpaid 
by  it  In  view  of  this  letter  the  manager  of  the  defendant  com- 
pany, Mr.  Smith,  found  that  neither  the  complainant  nor  the  N 
&  B  stables  were  paying  the  rent  that  each  ought  to  pay,  and 
noticed  the  difference  in  distance  between  the  private  line  of  the 
former  and  that  of  the  latter,  and  in  a  letter  dated  February  9th 
of  the  same  year  (exhibit  "B")  he  replied  to  the  complainant, 
explaining  matters  and  advising  that,  beginning  with  March  1st, 
next,  the  monthly  rental  for  his  private  line  would  be  $20.  The 
complainant  replied  to  the  defendant  company  by  letter  dated 
February  19th  (exhibit  "C),  insisting  upon  its  claim,  and  sub- 
sequently canceling  its  subscription  to  its  private  line  because 
it  did  not  agree  to  the  new  monthly  rate  which  it  was  requested 
to  pay. 

That  about  the  same  date,  on  February  9th,  the  defendant 
company  also  wrote  to  the  N  &  B  stables,  informing  it,  after 
explaining  the  reason,  that,  b^inning  with  March  1st,  the  month- 
ly rental  for  its  private  line  would  be  $18.75,  which  new  rental 
it  agreed  to  pay. 

In  explaining  this  new  rental  of  $20  per  month  in  his  testi- 
mony, Mr.  Smith  stated  that  $15  was  for  the  mileage  of  the  line, 
$2  for  a  wall  telephone,  and  $3  for  a  desk  telephone,  and  that  al- 
though the  distance  of  the  private  telephone  line  of  the  complain- 
ant was  only  15,983  feet,  yet,  as  it  exceeded  2J  miles,  it  was 
considered  as  3  miles,  because,  in  computing  distances  for  the 
payment  of  the  mileage  on  private  telephone  lines,  fractions  of 
quarters  of  miles  were  included  as  whole  quarters  of  miles. 

In  the  course  of  the  hearing,  the  representative  of  the  defend- 
ant company  exhibited  a  map  of  the  city  of  Manila,  showing  the 
telephone  lines  installed  by  said  company,  in  order  to  show  the 
length  of  the  private  telephone  line  of  the  complainant  A  copy 
of  the  pertinent  section  of  this  map  was  subsequently  furnished 
by  said  representative  and  is  on  file  with  the  records. 

As  shown  by  the  map  exhibited,  the  private  telephone  line  in 
question  was  installed  as  follows :    Parting  from  the  building  of 
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the  oomplainant  on  Calle  Atlanta,  it  ran  along  said  street,  then 
turned  off  into  16th  street  and  continued  to  the  walled  city,  where 
it  passed  along  Calles  Arzobispo  and  Seal;  then  it  left  the  walled 
citj,  crossed  Calle  P.  Burgos,  the  northwest  end  of  the  Botanical 
Gardens,  and  Plaza  Lawton,  until  it  arrived  at  the  building  where 
the  central  of  the  defendant  company  is  located,  and  thence  it 
recrossed,  this  time  at  different  places,  Plaza  Lawton,  the  north- 
west end  of  the  Botanical  Gardens,  and  Calle  P.  Burgos,  ran 
along  said  street,  then  entered  Calle  Taft  and  finally  Calle  San 
Luis,  until  it  reached  the  Army  and  'Nslvj  Club,  its  terminus. 

As  shown  by  the  testimony  of  Mr.  Smith,  the  main  line  re- 
ferred to  which  was  used  exclusively  by  the  complainant,  and  was 
not  in  any  manner  connected  with  the  central,  was  laid  in  the 
manner  mentioned  because  it  could  thus  run  in  the  underground 
conduits  established  by  the  deiendant  company  in  accordance 
with  the  requiremaits  of  its  system,  seeing  that  a  direct  under- 
ground line  between  the  building  of  the  complainant  and  the 
Army  and  Navy  Club  would  cost  about  $3,500,  and  it  would  even 
be  costly  to  make  this  connection  by  an  overhead  line,  as  the  cost 
of  each  post  is  $40,  and  the  distance  between  the  two  buildings 
is  something  less  than  half  a  mile ;  besides,  it  would  be  impossible 
to  establish  an  overhead  line,  because  the  permission  therefor 
would  not  be  granted. 

In  view  of  the  facts  established,  we  consider  the  claim  of  the 
complainant  company  to  be  unfounded,  because  the  monthly  rent 
charged  for  its  private  telephone  line  was  based  on  the  mileage 
and  the  number  of  telephones  it  had  before  the  overhead  line  was 
replaced  by  the  underground  line  subsequently  installed,  which 
substitution  increased  the  mileage  mentioned  from  2f  miles  to  3 
miles.  Taking  into  consideration  this  increase  in  mileage,  we 
consider  the  request  made  subsequently  by  the  present  manager 
of  the  defendant  company,  Mr.  Smith,  that  on  and  after  March 
1st,  1916,  the  complainant  pay,  on  the  basis  of  said  increased 
mileage,  a  monthly  rental  of  $20  instead  of  the  $17  theretofore 
paid  by  complainant,  as  just  and  reasonable.  The  defendant  com- 
pany could  not  be  required  to  establish  a  direct  private  line  be- 
tween the  building  of  the  complainant  and  the  Army  and  Navy 
Club,  for  the  reason  that  the  cost  of  the  installation  of  sudi  line, 

which  had  to  be  underground,  would  have  been  very  great,  and 
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there  was  nothing  to  warrant  such  installation,  because  the  re- 
ceipts from  it  would  not  have  covered  the  cost 

The  rates  charged  the  N"  &  B  stables  for  its  private  telephone 
line  were  really  preferential  rates,  because  they  were  less  than 
what  should  have  been  charged  on  the  basis  of  the  mileage  of 
said  line  in  accordance  with  the  schedule  established  by  the  de- 
fendant company ;  but  in  view  of  the  fact  that  the  present  man- 
ager, upon  learning  of  it,  voluntarily  ceased  making  said  charges 
and  requested  the  N  &  B  stables  to  pay  the  proper  rental  of 
$18,76  from  and  after  March  1st,  1915,  there  is  no  reason  why 
any  order  should  be  issued  prohibiting  the  continuation  of  such 
practice  on  tihe  part  of  the  defendant  company,  although  its 
attention  must  be  called  to  the  prohibition  contained  in  §  17, 
subsection  (c)  of  act  'No.  2307,  as  amended,  and  sanctioned  by 
§  23  of  the  same  act,  which  covors  the  present  case. 

This  Board  therefore  must,  and  hereby  does,  dismiss  the  com- 
plaint of  the  Bachrach's  Oarage  &  Taxicab  Company,  Inc.,  of  the 
city  of  Manila. 

The  defendant  company  is  directed  to  file  with  this  Board,  as 
soon  as  possible,  its  present  schedule  of  rates  for  private  telephone 
lines,  and  a  list  of  its  subscribers  to  this  kind  of  lines,  setting 
forth  what  each  pays  per  month,  the  exact  mileage  of  the  line  of 
each,  and  the  kind  of  telephones  used  by  each. 


NEBRASKA   STATE  RAILWAY  COMMISSION. 

IN  BE  DORSET  TELEPHONE  COMPANY. 
[Application  No.  2430.] 

Rates  —  Telephone  —  Suhacribers  awning  their  o%ion  phones. 

A  telephone  company  was  authorized  to  publish  a  rate  of  $1 
per  month  for  service  to  Bubscribers  owning  their  own  phones,  and  $1.25 
per  month  for  service  to  subscribers  not  owning  such  instruments,  ren- 
tals to  be  paid  quarterly  in  advance  and  subject  to  a  discount  of  25 
cents  per  mouth  if  paid  within  thirty  days  from  the  beginning  of  the 
quarter. 

[June  14,  1916.] 

Applicatiox  for  authority  to  publish  certain  telephone  rates ; 
granted. 
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By  the  Commission:  Whereas,  the  Dorsey  Telephone  Com- 
pany of  Dorsey  has  made  application  to  the  Nebraska  State  Rail- 
way Commission  for  authority  to  publish  a  rate  of  $1  per  month 
for  service  to  subscribers  who  own  their  own  phones,  and  $1.25 
per  month  for  service  to  subscribers  who  do  not  own  their  own 
phones,  rentals  to  be  paid  quarterly  in  advance,  and  subject  to  a 
discount  of  25  cents  per  month  if  paid  within  thirty  days  from 
the  beginning  of  the  quarter, 

And  it  appearing  to  the  Commission,  upon  due  investigation 
and  consideration,  that  the  application  is  reasonable,  warranted 
by  existing  conditions,  and  that  the  net  rates  authorized  herein 
are  not  increased  above  the  present  rate  of  applicant, 

It  is  ordered  by  the  Nebraska  State  Railway  Commission  that 
the  desired  authority  be  and  the  same  is  hereby  granted,  the  rates 
as  above  authorized  to  become  effective  from  and  after  September 
1,  1915. 

Nebraska  State  Railway  Conunission,  Henry  T.  Clarke,  Jr., 
Chairman. 


WISCONSIN  RAIIiROAD  COMMISSION. 

IN  RE  ETTRICK  TELEPHONE  COMPANY. 

IHacrimination  "^  Telephone  service  "^  Special  rates  to  stocJeholdera. 

Permission  wiU  not  be  granted  hj  the  Wisconsin  Commission  to 
a  mutual  telephone  company  to  put  into  effect  a  schedule  of  rates  in 
which  stockholders  of  the  company  are  charged  less  for  the  same  class 
of  service  than  non-stockholding  subscribers,  since  the  Public  Utilities 
law  requires  that  no  discrimination  can  be  made  based  either  on  the 
ownership  of  stock  in  the  utility  concerned  or  on  the  ownership  of  part 
of  the  equipment  used  to  furnish  the  service. 

[June  9,  1915.] 

Application  by  petitioner  to  continue  a  rate  to  stockholders 
of  the  company,  for  telephone  service  of  $8  per  year,  with  $1  dis- 
count if  payments  are  made  during  the  first  quarter  of  the  year, 
and  to  put  into  effect  a  rate  to  non-stockholders  of  $12  a  year, 
with  $1  discount  for  payments  in  advance  during  the  first  quarter 
of  the  year;  denied  with  recommendation,  in  view  of  the  finan- 
cial needs  of  the  company,  that  a  rate  of  $12  per  telephone  per 

>*UJ1.1915D. 


Digitized  by  VjOOQIC 


696  WISCONSIN  RAILROAD  COMMISSION. 

year,  with  a  discount  of  $1  in  cases  of  payment  within  the  first 
quarter,  be  filed,  applicable  to  stockholders  and  non-stockholders 
alike. 

By  the  Commission :  The  petitioner  in  this  matter  is  a  tele- 
phone utility  operating  a  telephone  system  in  and  around  Ettrick, 
Wisconsin.  Petition  filed  under  date  of  April  19,  1915,  shows 
that  the  lawful  rates  of  the  applicant  now  in  effect  are  as  follows : 
$8  per  year,  with  $1  discount  if  payments  are  made  during  the 
:first  quarter  of  the  year.  The  petition  sets  forth  that  up  to  the 
present  time  the  Ettrick  Telephone  Company  has  been  strictly 
mutual ;  that  is,  telephone  service  has  bee^  rendered  only  to  stock- 
holders of  the  company ;  but  that  at  present  it  has  a  number  of 
applications  for  telephones  from  parties  who  do  not  wish  to  be- 
"Come  stockholders,  that  stockholders  have  been  required  to  invest 
^40  for  a  share  of  stock,  including  one  telephone,  and  that  the 
company  is  on  a  nondividend  basis.  Authority  is  therefore  asked 
to  continue  the  present  rate  to  stockholders  and  to  put  in  a  rate 
to  nonstockholders  of  $12  per  year,  with  $1  discount  for  pay- 
ments in  advance  during  the  first  quarter  of  the  year,  with  the 
payment  for  the  first  year's  service  to  be  strictly  in  advance. 
Authority  is  also  asked  to  charge  a  reasonable  installing  fee  when 
service  is  installed  for  less  than  one  year. 

Hearing  was  set  for  May  14,  1916,  but  no  appearances  were 
entered. 

We  are  unable  to  reconcile  one  of  the  statements  in  the  applica- 
tion with  the  facts  as  indicated  by  the  rate  schedules  on  file  with 
the  Commission.  This  is  the  statement  that  up  to  the  present 
time  nonstockholders  have  not  been  furnished  service.  The  rate 
schedule  of  the  company  in  its  original  form  carried  a  rate  for 
nonstockholders  as  distinct  from  the  charge  made  to  stockholders. 
In.  a  decision  issued  May  28,  1908,  authorizing  the  Ettrick  Tele- 
phone Company  to  increase  its  annual  rate  from  $3  to  $4,  no 
definite  decision  was  rendered  regarding  charges  to  nonstock- 
iolders,  as  the  Commission's  decision  in  Ke  Free  and  Reduced 
Eate  Telephone  Service  was  then  pending.  On  April  29,  1914, 
the  Ettrick  Telephone  Company  was  authorized  to  increase  its 
rate  to  $7  per  year,  with  a  penalty  of  $1  for  failure  to  pay  within 
the  first  quarter.    In  the  decision  issued  on  that  date,  the  Com* 
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mission  called  attention  to  the  illegality  of  a  distinction  in  rates 
or  charges  between  stockholders  and  nonstockholders.  The  appli- 
cation in  this  case,  therefore,  is  virtually  an  application  for  the 
Commission  to  authorize  the  Ettrick  Telephone  Company  to 
charge  an  illegal  rate. 

In  dismissing  this  application  in  the  form  in  which  it  has  been 
presented  to  the  Commission,  we  should  perhaps  draw  attention 
again  to  the  proper  method  of  handling  such  situations  as  this. 
The  Public  Utilities  law  is  very  specfic  in  its  requirement  that 
no  discrimination  can  be  made  based  either  on  the  ownership  of 
stock  in  the  utility  concerned  or  on  the  ownership  of  part  of  the 
equipment  used  to  furnish  the  service.  Where  consumers  furnish 
part  of  the  equipment,  utilities  are  authorized  to  pay  them  a  rea- 
sonable rental  for  such  equipment  as  is  furnished  by  consumers 
which  is  ordinarily  furnished  by  the  utility,  or  which  the  law 
contemplates  should  be  furnished  by  the  utility.  The  term 
"reasonable  rental"  would  seem  to  mean  that  the  rental  to  be  paid 
to  consumers  should  not  be  more  than  a  fair  payment  for  the  use 
of  the  consumer's  equipment  by  the  company.  Where  the  com- 
pany furnishes  all  equipment  to  both  stockholders  and  non- 
stockholders, or  regardless  of  whether  the  company  furnishes 
equipment  in  all  cases  or  not,  the  law  forbids  a  discrimination 
between  stockholders  and  nonstockholders.  If  a  stockholder 
has  furnished  part  of  the  equipment  and  a  nonstockholder  has  not 
furnished  part  of  the  equipment,  the  company  can  pay  a  reason- 
able rental  to  the  stockholder  for  the  use  of  equipment  fur- 
nished by  him,  but  this  rental  is  paid  because  he  furnishes  the 
equipment,  and  not  because  he  is  a  stockholder.  In  short,  such 
a  rental,  if  paid  at  all,  must  be  paid  alike  to  stockholders  and 
nonstockholders  if  similar  equipment  is  furnished  by  botL 

The  fact  that  a  stockholder  has  purchased  a  share  of  stock 
in  the  company,  however,  does  not  authorize  the  utility  to  supply 
him  at  a  lower  rate  than  nonstockholders  are  supplied.  In  pur- 
chasing a  share  of  stock  in  the  company  the  stockholder  receives 
the  right  to  share  in  the  net  earnings  of  that  company,  if  there 
are  any.  He  does  not,  however,  receive  the  right  to  receive 
service  from  that  company  at  a  less  rate  than  service  is  furnished 
to  parties  who  have  not  purchased  stock.  In  other  words,  there 
must  be  no  confusion  between  the  relations  which  exist  between 
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the  individual  and  the  company  because  of  the  fact  that  the  in- 
dividual owns  part  of  the  company's  stock,  and  the  relations 
which  exist  between  them  because  the  individual  is  a  patron  of 
the  company.  The  same  service  is  furnished  by  the  company  to 
the  nonstockholder  and  to  the  stockholder.  Their  relations  to  the 
company  as  far  as  concerns  the  matter  of  service  rendered  and 
paid  for  should  be  identical.  The  nonstockholder,  of  course, 
bears  no  such  relation  to  the  company  as  the  stockholder  bears 
because  of  his  ownership  of  stock,  and  consequently  the  nonstock- 
holder is  not  entitled  to  share  in  the  profits  of  the  business. 

This,  of  course,  raises  the  question  of  what  method  should  be 
followed  to  secure  equity  in  dealing  with  both  stockholders  and 
nonstockholders,  in  the  matter  of  service.  Many  of  the  telephone 
companies  in  this  state  were  origii\ally  organized  primarily  to 
furnish  service  to  stockholders.  With  the  development  of  the 
telephone  business,  however,  the  public  nature  of  this  business 
has  become  more  fully  recognized,  and  companies  which  origin- 
ally were  strictly  mutual  have  found  themselves  under  obligation 
to  furnish  service  to  the  public  without  discrimination.  As  long 
as  only  stockholders  were  served,  it  made  little  or  no  difference  in 
the  long  run  whether  the  definite  annual  rates  were  large  enough 
to  meet  the  expenses  of  the  company  and  pay  a  fair  return  on  the 
investment  or  not.  As  soon  as  the  public  nature  of  the  business 
resulted  in  the  furnishing  of  service  to  nonstockholders,  however, 
the  matter  of  annual  rates  became  one  of  vital  importance  to  those 
in  whom  the  ownership  of  the  company  vested.  If  rates  were 
less  than  the  cost  of  conducting  the  business,  including  in  this 
amount  the  cost  of  securing  the  use  of  the  capital  invested,  the 
loss  incurred  in  serving  all  patrons,  including  both  stockholders 
and  nonstockholders,  must,  of  course,  fall  upon  the  stockholders 
who  had  invested  their  money  in  the  business.  The  result  has 
been  a  more  or  less  natural  conclusion  on  the  part  of  the  owners 
of  these  companies  that  nonstockholders  should  be  charged  more 
than  stockholders  are  charged,  and  if  the  law  permitted  such  a 
procedure  it  would  not  be  impossible  to  fix  the  level  of  rates  which 
the  company  ought  to  charge  to  all  patrons  in  order  to  cover  all 
expenses  of  the  business,  and  then  provide  a  reasonable  reduction 
from  this  level  for  those  who  had  their  money  invested  in  the 
business.    This  reasonable  reduction,  of  course,  would  be  equiva- 
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lent  to  the  fair  return  which  stockholders  ought  to  be  entitled  to 
earn  upon  the  value  of  their  holdings. 

The  law,  however,  does  not  permit  this  course  to  be  followed. 
All  patrons  must  be  charged  the  same  rate  and  the  distribution 
of  profits  to  stockholders  must  be  determined  by  the  condition  of 
the  utility  resulting  from  its  operations  during  the  fiscal  period 
under  consideration.  In  the  long  run,  it  should  make  no  differ- 
ence to  stockholders  whether  they  pay  in  the  first  instance  a  some- 
what lower  rate  than  is  paid  by  nonstockholders  or  whether  they 
pay  the  same  rate  and  receive  in  the  form  of  dividends  a  share 
in  the  profits  of  the  business. 

In  practical  operation,  of  course,  there  will  probably  be  a  ten- 
dency in  the  case  of  a  growing  business  to  retain  these  profits  in 
the  business  for  the  purpose  of  making  extensions  and  improve- 
ments so  that  there  may  not  be  an  actual  dividend  payment  in 
all  instances.  However,  the  retention  of  these  profits  in  the  busi- 
ness increases  the  value  rtf  stock  holdings  and  consequently  results 
in  the  stockholders'  receiving  a  return  on  their  capital  in  the 
form  of  increased  worth  of  their  investments  instead  of  in  the 
form  of  a  cash  distribution  of  profits.  The  fact  that  a  company 
has  not  been  on  a  dividend  paying  basis  means  that  some  readjust- 
ment must  be  made  if  equitable  relations  as  regards  stockholders 
and  nonstockholders  are  to  be  established.  It  is  unfair  that  non- 
stockholders should  receive  service  without  paying  the  full  cost  of 
that  service  under  normal  conditions.  To  do  this  and  comply 
with  the  law  the  company  should  establish  a  rate  for  all  parties 
concerned  sufficient  to  meet  its  full  expenses,  including  a  fair 
return  upon  the  value  of  the  property.  With  a  rate  fixed  at  this 
point,  there  will  be  nothing  to  prevent  the  corporation  from  dis- 
tributing in  the  form  of  dividends  the  amount  available  for  return 
upon  the  investment,  which  is  the  greatest  amount  by  which  it 
would  be  reasonable  to  discriminate  in  favor  of  stockholders  in 
the  absence  of  a  statutory  provision  forbidding  such  discrimina- 
tion. If  the  company  does  not  pay  a  dividend,  but,  instead, 
retains  the  money  for  improvements  or  extensions,  is  does  so  be- 
cause it  considers  that  a  more  satisfactory  method  of  financing 
improvements  and  extensions  than  the  borrowing  of  money  to 
handle  such  extensions  would  be. 

Under  the  provisions  of  the  stock  and  bond  law  of  this  state 
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money  may  be  borrowed  to  finance  actual  extensions  chargeable 
to  the  capital  account,  or  additional  stock  may  be  sold  to  secure 
the  money  for  such  purposes.  There  is,  therefore,  nothing  in  the 
law  to  prevent  the  stockholders  of  a  telephone  company  from 
sharing  in  the  profits  of  the  business  by  receiving  actual  dividend 
payments,  assuming,  of  course,  that  the  rate  to  all  parties  has 
been  fixed  at  what,  under  normal  conditions,  would  be  a  reason- 
able point ;  that  is,  a  point  at  which  the  rate  will  produce  enough 
to  cover  operation  expenses,  expenses  of  current  maintenance, 
expense  of  proper  provisions  for  depreciation,  and  the  expense  of 
the  use  of  the  capital  which  has  come  into  the  business  and  is 
represented  in  its  property.  If  the  company  chooses  to  finance 
extensions  and  improvements  by  foregoing  dividend  payments, 
that  is  a  matter  for  which  no  one  but  those  who  own  the  stock  of 
the  company  can  be  held  responsible.  Consequently,  if  stock- 
holders under  normal  conditions  fail  to  receive  in  the  form  of 
dividends  the  full  amount  to  which  thfeir  ownership  of  stock 
might  entitle  them  or  an  amount  equal  to  the  greatest  discrimina- 
tion which  might  reasonably  be  made  in  their  favor,  they  have 
none  but  themselves  to  hold  responsible.  Of  course,  if  conditions 
are  such  that  the  company  is  unable  to  earn  a  fair  return  on  its 
property  with  rates  at  a  reasonable  point,  stockholders  cannot 
secure  a  full  return  upon  their  investment,  but  neither  could  they 
do  so  in  the  long  run  by  any  method  of  discrimination  in  rates 
between  stockholders  and  nonstockholders. 

This  brings  us  to  the  question  of  the  disposition  to  be  made 
of  the  case  now  before  us.  The  application  in  the  form  in  which 
it  now  stands  must  be  dismissed,  but  the  dismissal  of  this  case 
will  not  permanently  satisfy  the  needs  of  the  situation.  If  the 
Ettrick  Telephone  Company  is  to  continue  to  furnish  service, 
and  is  to  furnish  service  of  a  satisfactory  grade  and  comply  with 
the  law  regarding  discriminations,  rates  to  all  parties  will  have  to 
be  increased  or  the  losses  resulting  from  the  failure  of  the  com- 
pany to  charge  a  proper  rate  will  have  to  be  borne  by  stockholders. 
An  analysis  of  the  financial  reports  of  the  company  and  the  knowl- 
edge which  the  Commission  has  gained  of  this  company^a  opera- 
tions from  a  number  of  other  cases  which  have  been  before  it,  in 
two  of  which  the  company  was  authorized  to  increase  its  rates, 

leads  us  to  conclude  that  the  company  ought  to  charge  a  rate  of 
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not  less  than  $11  net,  or  $12  when  payment  is  not  made  within 
the  first  quarter  of  the  year,  to  both  stockholders  and  nonstock- 
holders. We  do  not  know  at  present  whether  the  company  will 
see  fit  to  adopt  this  suggestion  or  not,  but  we  see  no  objection  to 
recommending  such  a  policy,  in  view  of  the  unquestioned  neces- 
sity for  increased  revenue  to  meet  the  needs  of  the  company  and 
prevent  stockholders  from  being  burdened  with  the  loss  incurred 
in  meeting  the  obligation  of  the  utility  to  furnish  service  to  non- 
stockholders at  its  regular  rate  schedule.  If,  therefore,  the  com- 
pany chooses  to  file  with  the  Commission  a  rate  of  $12  per  tele- 
phone per  year,  with  a  discount  of  $1  in  cases  where  payment  is 
made  within  the  first  quarter,  applicable  to  stockholders  and 
nonstockholders  alike,  such  rate  will  be  approved  by  the  Com- 
mission.   The  case  is  therefore  dismissed. 

Railroad  Commission  of  Wisconsin,  by  Halford  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners. 


ITSITED  STATSS   SUPKEME   COURT. 

GEEAT  NORTHEBN-  EAILWAY  COMPANY,  Plff.  in  Err., 

V. 

STATE  OP  MINNESOTA  EX  EEL.  BAILEOAD  &  WAEE- 
HOUSE  COMMISSION  OP  THE  STATE  OP  MINNE- 
SOTA. 

[No.  226.] 

(238  U.  S.  340,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  753.) 

Oonstitutional  law -^  Due  process  of  law  •^  Bequiring  railway  cofn^ 
party  to  install  scales. 

The  enforcement  of  an  order  of  a  State  Railroad  Commission 
directing  a  railway  company  to  erect  in  its  stockyards  in  a  specified 
Tillage  a  scale  of  at  least  6  tons  capacity,  without  affording  the  railway 
company  an  opportunity  to  abate  any  existing  discrimination  against 
such  Tillage  by  discontinuing  the  use  of  similar  scales  already  installed 
at  some  other  stock-shipping  stations  on  its  line,  takes  the  railway  com- 
pany's property  without  due  process  of  law,  contrary  to  U.  S.  Const., 
14th  Amend.,  where  such  scales  haTe  no  direct  part  in  transportation, 
nor  in  the  business  of  selling  at  the  terminal  yards,  but  are  merely  a 
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conrenienoe  which  gives  the  station  possessing  one  an  advantage  over  a 
place  where  none  exists. 

[Argued  April  16,  1915.    Decided  June  14,  1915.] 

In  Eeeor  to  the  Supreme  Court  of  the  State  of  Minnesota 
to  review  a  judgment  which  affirmed  a  judgment  of  the  District 
Court  of  Todd  County,  in  that  state,  upholding  an  order  of  the 
State  Eailroad  and  Warehouse  Commission  directing  a  Railway 
company  to  install  a  scale  at  a  specified  station  on  its  line;  re- 
versed and  remanded  for  further  proceedings. 

See  same  case  below,  122  Minn.  55,  141  K  W.  1102. 

The  facts  are  stated  in  the  opinion. 

Appearances:  Messrs.  E.  C.  Lindley  and  Sanford  H.  E. 
Freund  for  plaintiff  in  error;  Mr.  Lyndon  A.  Smith,  Attorney 
General  of  Minnesota,  and  Mr.  Alonzo  J.  Edgerton  for  defend- 
ant in  error. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the  court: 
An  order  of  the  Minnesota  Bailroad  &  Warehouse  Commission 
(October  26,  1911)  directing  the  Great  Northern  Railway  Com- 
pany to  erect  within  forty-five  days  at  least  a  6-ton  scale  in  its 
stockyard  at  the  village  Bertha,  Todd  county,  was  sustained  by 
the  supreme  court  of  the  state  (122  Minn.  55,  57,  58,  141  N".  W. 
1102) ;  the  cause  is  here  by  writ  of  error;  and  it  is  contended 
that  enforcement  of  order,  as  promulgated,  would  deprive  the  rail- 
way of  its  property  without  due  process  of  law,  contrary  to  the 
inhibition  of  the  14th  Amendment.  The  supreme  court  said: 
"At  the  trial  the  appellant  offered  no  evidence,  but  rested  upon 
the  evidence  presented  by  the  respondent  and  the  facts  are  un- 
disputed. They  are  in  substance  as  follows :  That  in  the  year  1910 
stock  was  shipped  in  carload  lots  from  259  of  appellant's  sta- 
tions in  the  state  of  Minnesota;  that  the  number  of  carloads 
so  shipped  from  the  different  stations  varied  from  1  at  each 
of  32  stations  to  414  at  the  station  of  Jasper;  that  appellant 
has  installed  stock  scales,  each  of  6-ton  capacity,  at  54  of  these 
stations;  that  these  scales  are  located  adjacent  to  the  stock- 
yards, but  are  not  adjacent  to  nor  connected  with  the  rail- 
way track  or  buildings ;  that  they  are  convenient  for  and  are  used 
by  dealers  and  stock  raisers  in  buying  and  selling,  but  no  obli- 
gation to  ship  over  the  railway  is  imposed  by  such  use ;  that  stock 
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raisers  who  would  otherwise  market  their  stock  at  Bertha  some- 
times take  it  to  Hewitt  or  Eagle  Bend,  a  longer  distance,  in  order 
to  have  the  use  of  the  scales  installed  at  those  places ;  that  such 
scales  tend  to  draw  the  stock  business  to  and  concentrate  it  at 
the  places  where  they  are  located;  that  where  these  scales  are 
available  shippers  are  accustomed  to  weigh  their  stock,  for  their 
own  convenience  and  information,  immediately  before  loading 
for  shipment,  but  these  weights  are  not  used  as  a  basis  for  freight 
charges,  nor  in  any  transactions  between  the  shipper  and  the 
railway  company,  nor  in  sales  made  at  the  terminal  stockyards ; 
that,  after  stock  is  loaded,  the  carload  is  weighed  at  some  suit- 
able point  upon  track  scales  which  are  under  the  supervision  of 
the  state,  and  the  freight  charges  and  all  the  transactions  be- 
tween the  shipper  and  the  company  are  based  exclusively  upon 
this  weight ;  and  that  these  stock  scales  are  not  used  in  any  man- 
ner in  the  business  transacted  between  the  railway  company  and 
its  patrons. 

"The  witnesses  testifying  for  respondent  insisted  that  stock 
scales  were  a  convenience,  if  not  a  necessity,  in  dealing  in  stock, 
and  that  a  town  having  such  scales  possessed  an  advantage,  as  a 
stock  market,  over  a  town  that  did  not,  but  frankly  admitted 
that  these  scales  had  no  direct  part  in  the  business  of  transporta- 
tion, nor  in  the  business  of  selling  at  the  terminal  yards. 

"As  scales  are  a  convenience,  and,  probably,  a  necessity  in 
dealing  in  stock,  and  tend  to  cause  stock  to  be  collected  for  ship- 
ment at  the  places  where  they  are  available,  to  the  disadvantage 
of  those  places  where  they  are  not  available,  and  are  undoubtedly 
furnished  for  the  purpose  and  with  the  view  of  securing  the 
transportation  of  stock  from  points  at  which  they  are  located, 
it  is  the  opinion  of  a  majority  of  the  members  of  the  court  that 
the  evidence  submitted,  together  with  the  fact  that  the  company 
considered  such  scales  of  sufficient  importance  to  its  business  to 
furnish  them  voluntarily  at  54  of  its  stockyards  in  this  state,  is 
sufficient  to  support  the  finding  that  such  scales  pertain  to  the 
transportation  facilities  which  the  Commission  may  require  of  a 
railroad,  and  that  the  refusal  to  supply  such  scales  to  the  sta- 
tion in  qxiestion  was  a  discrimination  against  it." 

Manifestly,  if  the  order  is  enforced  plaintiif  in  error's  prop* 
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erty  will  be  taken.  Whether  this  would  be  without  due  process 
of  law  depends  upon  the  special  circumstances. 

The  applicable  principles  were  announced  in  Washington  ex 
rel.  Oregon  K.  &  Nav.  Co.  v,  Fairchild,  224  U.  S.  610,  524,  56 
L.  ed.  863,  868,  32  Sup.  Ct.  Rep.  636.  A  taking  of  railroad 
property  under  administrative  regulation  must  ^T)e  tested  by 
considering  whether,  in  view  of  all  the  facts,  the  taking  was  ar- 
bitrary and  unreasonable,  or  was  justified  by  the  public  necessi- 
ties which  the  carrier  could  lawfully  be  compelled  to  meet."  The 
facts  being  established,  the  question  then  presented  is  whether,  as 
matter  of  law,  they  are  adjequate  to  support  a  finding  of  requisite 
public  necessity, — ^the  mere  declaration  of  a  conmiission  is  not 
conclusive.  Interstate  Commerce  Commission  v.  Louisville  & 
N.  R.  Co.  227  U.  S.  88,  91,  57  L.  ed.  431,  433,  33  Sup.  Ct  Rep. 
185;  Florida  East  Coast  R.  Co.  v.  United  States,  234  U.  S. 
167,  185,  58  L.  ed.  1267,  1271,  34  Sup.  Ct.  Rep.  867. 

It  appears  from  the  supreme  court's  findings  that  6-ton  scales 
installed  by  the  railway  at  54  of  its  259  stock-shipping  stations 
in  Minnesota  were  not  used  in  transactions  between  carrier  and 
shippers.  All  witnesses  declared  these  instruments  had  no  direct 
part  in  transportation  or  selling  at  terminal  yards,  but  were  con- 
venient in  stock  dealings,  and  a  station  possessing  one  had  an  ad- 
vantage over  the  place  where  none  existed. 

The  business  of  a  railroad  is  transportation,  and  to  supply  the 
public  with  conveniences  not  connected  therewith  is  no  part  of 
its  ordinary  duty.  The  obvious  purpose  of  the  challenged  order 
was  to  enforce  installation  at  Bertha  of  a  scale  like  those  at 
Eagle  Bend  and- Hewitt,  and  dedicated  to  same  use.  Under  ad- 
mitted facts,  unless  justified  by  alleged  unlawful  discrimination, 
we  think  this  was  an  arbitrary  and  unreasonable  exercise  of 
power.  It  is  no  answer  to  say,  as  counsel  do,  that  the  Commis- 
sion has  "general  authority  to  require  railroad  companies  to 
supply  the  necessary  demands  of  the  public  along  transportation 
lines;  that  it  has  a  right  to  require  the  company  to  build  and 
maintain  such  facilities  as  are  necessary  for  the  public  needs." 
The  demands  upon  a  carrier  which  lawfully  may  be  made  are 
limited  by  its  duty,  and  the  present  record  conclusively  shows 

the  required  structure  had  no  direct  relation  thereto.  See  Hew 
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Mexico  Wool  Growers'  Asso.  v.  Atchison,  T.  &  S.  F.  K.  Co.  —  N. 
M.  — ,  145  Pac,  1077. 

The  railway  company  does  not  presently  controvert  the  find- 
ing that  scales  at  Eagle  Bend  and  Hewitt  brought  about  discrimi- 
nation, but  maintains  the  Commission  acted  arbitrarily  and 
unreasonably  in  seeking  to  eliminate  this  by  peremptorily  requip* 
ing  construction  of  another  without  giving  opportunity  to  ac- 
complish the  same  result  through  discontinuing  the  use  of  those 
already  installed.  This  contention  is  sound  and  must  be  sus- 
tained. Conceding  power  to  inhibit  discrimination,  the  Commis- 
sion could  not  exercise  it  unreasonably  by  needlessly  taking  prop- 
erty, or,  what  comes  to  the  same  thing,  obliging  incurrence  of 
expense  wholly  xmnecessary.  It  by  no  meaiis  follows,  simply 
because  a  railroad  voluntarily  supplies  a  convenience  at  some 
stations  which  attracts  trade,  that  it  can  be  commanded  positively 
to  do  likewise  at  other  places  along  the  line.  A  railroad's  pos- 
sessions are  subject  to  its  public  duty ;  but  beyond  this  and  with- 
in charter  limits,  like  other  owners  of  private  property,  it  may 
control  its  own  affairs.  Discontinuing  the  use  of  existing  scales 
would  abate  the  alleged  discrimination  and  probably  entail  little, 
if  any,  outlay.  The  Commission's  order  precluded  use  of  this 
method  to  bring  about  lawful  conditions,  and  therein,  we  think, 
was  plainly  arbitrary  and  unreasonable.  Missouri  P.  R.  Co.  v. 
jlfebraska,  164  U.  S.  403,  417,  41  L.  ed.  489,  495,  17  Sup.  Ct. 
Rep.  130 ;  Donovan  v.  Pennsylvania  Co.  199  U.  S.  279,  293,  50 
L.  ed.  192,  199,  26  Sup.  Ct.  Rep.  91;  Missouri  P.  R.  Co.  v. 
JSTebraska,  217  U.  S.  196,  206,  54  L.  ed.  727,  731,  30  Sup.  Ct. 
Rep.  461,  18  Ann.  Cas.  989. 

The  judgmcAt  of  the  court  below  is  reversed,  and  the  cause 

remanded  for  further  proceedings  not  inconsistent  with  this 

opinion. 

Reversed. 
P.UJL1916D.  45 
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CHICAGO,  MILWAUKEE,  &  ST.  PAUL  EAILBOAD 
COMPANY,  PlflE.  in  Err., 

V. 

STATE  OF  WISCONSIN. 

[No.  177.] 

[238  U.  S.  491,  69  L.  ed.  ~,  36  Sup.  Ct.  Rep.  869.] 

ConsHtuMonal  law  —  JHee  process  of  law  —  Police  potoer  —  Begtilatitig 
upper  herths  in  sleeping  cars. 

A  state  statute  which,  like  Wis.  Laws  1911,  chap.  272,  prohibits 
the  letting  down  of  an  unengaged  and  unoccupied  upper  berth  in  a 
sleeping  car  when  the  lower  berth  in  the  same  section  is  occupied,  takes 
property  without  compensation,  contrary  to  the  due  process  of  law 
clause  of  U.  S.  Const.,  14th  Amend.,  and  cannot  be  sustained  as  a  rea- 
sonable exercise  of  the  state's  police  power. 
Constitutional  law -^  Due  process  of  law '^  Reserved  right  to  amend 
corporate  charter. 

The  reserved  right  of  a  state  to  amend  corporate  charters  cannot 
be  exercised  so  as  to  take  the  property  of  a  corporation  without  due 
process  of  law. 

TArgued  March  8,  1916.     Decided  June  21,  1916.] 

(Mr.  Justice  McKenna  and  Mr.  Justice  Holmes  dissent.) 

In  Ereor  to  the  Supreme  Court  of  the  state  of  Wisconsin  to 
review  a  judgment  which  reversed  a  judgment  of  the  Circuit 
Court  of  Dane  County,  in  that  state,  dismissing  the  complaint  in 
a  suit  to  recover  a  statutory  penalty  from  a  railway  company  oper- 
ating sleeping  cars  for  letting  down  an  unengaged  upper  berth 
when  the  lower  berth  in  the  same  section  was  occupied ;  reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  152  Wis.  341,  140  N.  W.  70,  Ann.  Cas. 
1914C,  478. 

Statement  by  Mr.  Justice  Lamar: 

In  1911  the  state  of  Wisconsin  passed  a  statute  imposing  a 
penalty  upon  sleeping  car  companies  if,  the  lower  berth  being  oc- 
cupied, the  upper  berth  was  let  down  before  it  was  actually  en- 
gaged. Suit  was  brought  against  the  plaintiff  in  error  for  the 
i*ecovery  of  the  statutory  penalty,  based  on  the  fact  that  on  the 
night  of  August  11,  1911,  James  T.  Hall  boarded  the  company's 
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sleeping  car  at  Portage,  Wisconsin.  He  engaged  lower  berth, 
section  11,  and  occupied  the  same,  as  an  intrastate  passenger, 
between  Portage,  Wisconsin,  and  Star  Lake,  Wisconsin.  The 
upper  berth  of  No.  11  was  not  engaged  or  occupied,  but  was  let 
down  and  kept  down  during  the  night  by  the  porter. 

The  company  answered  that  its  cars,  like  those  of  others  in 
the  United  States,  were  so  arranged  as  to  provide  units  consist- 
ing of  lower  berths,,  upper  berths,  sections,  drawing  rooms,  and 
compartments;  that  the  lower  berth  and  upper  berth  units  are 
so  arranged  that  when  prepared  for  occupancy  each  of  said  units 
is  a  compartment  separated  from  all  other  space  in  the  car; 
that  the  charge  for  the  use  of  each  of  said  imits  is  fixed  by  tariffs 
established  by  the  state  of  Wisconsin  and  by  the  Interstate  Com- 
merce Commission  respectively.  Under  the  Wisconsin  law  the 
rate  from  Portage  to  Star  Lake  was  $1.50  for  a  lower  berth, 
$1.20  for  the  upper  berth,  and  $2.70  for  the  section.  It  was 
averred  and  admitted  that  Hall,  while  demanding  of  the  defend- 
ant's coiiductor  "that  the  upper  berth  be  put  back  and  kept  there 
so  that  he  might  have  the  use  of  the  entire  section,  paid  for  the 
use  of  the  lower  berth  only,  and  did  not  offer  to  pay  the  tariff 
for  the  entire  section.'*    * 

The  railroad  company  further  averred  that  it  operated  sleeping 
cars  over  its  system  of  more  than  7,000  miles  of  interstate  roads, 
and  that  the  Interstate  Commerce  Commission  had  prescribed 
rates  for  each  of  said  sleeping  car  units  on  trains  running  to  and 
from  the  state  of  Wisconsin.  The  rate  fixed  for  the  upper  was 
80  per  cent  of  the  charge  for  the  use  of  the  lower;  the  price  for 
the  whole  section  being  the  sum  of  the  two  rates.  No  order  had 
been  made  by  the  Interstate  Commission  which  prohibits  the  use 
of  the  upper  berth  while  the  lower  berth  is  occupied.  It  was 
averred  that  a  compliance  with  the  Wisconsin  statute  would  con- 
venience the  occupant  of  the  particular  lower  berth  only,  and 
would  not  add  to  the  comfort  or  promote  the  health,  safety,  or 
convenience  of  the  other  occupants  of  the  car,  but  would  in- 
juriously affect  passengers  occupying  lower  berths. 

The  company  insisted  that  the  statute  was  arbitrary  and  un- 
reasonable; not  designed  to  accomplish  a  legitimate  public  pur- 
pose, and  contrary  to  natural  justice.  It  claimed  that  the  statute 
denied  to  it  the  equal  protection  of  the  laws ;  took  its  property 
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without  due  process  of  law,  in  violation  of  the  14:th  Amendment, 
and  attempted  to  regulate  interstate  commerce. 

There  was  a  hearing  before  the  court  without  a  jury.  Some 
of  the  averments  in  the  railroad's  answer  were  admitted  to  bo 
true.  In  addition  witnesses  Were  sworn  whose  testimony — ad- 
mitted over  objection — was  to  the  effect  that,  while  the  company 
had  a  pecuniary  interest  in  having  the  upper  berth  kept  down 
when  the  lower  was  occupied,  yet  such  lowering  was  necessary  to 
secure  the  comfort  of  the  occupant  of  the  lower  berth,  and  to 
prevent  him  or  her  from  being  wakened  or  disturbed  if  it  be- 
came necessary  to  put  down  the  upper  berth  and  arrange  it  so 
that  it  could  be  occupied  by  a  passenger  who  had  purchased  such 
upper  space  during  the  night.  The  evidence  was  to  the  effect 
that  the  opening  of  the  curtains,  the  glare  of  the  light,  the  noise 
of  lowering  the  berth,  the  work  of  arranging  the  bedding  for  the 
upper  berth  and  securing  the  holding  wires  would  necessarily  in- 
convenience the  man  or  woman  occupying  the  lower  berth;  de- 
prive him  or  her  of  the  privacy  to  which  they  were  entitled,  and 
interrupt  the  rest  and  sleep  to  secure  which  they  had  engaged 
the  berth. 

There  was  evidence  that  an  ordinary  sleeping  car  was  better 
ventilated  than  an  ordinary  passenger  coach,  said  to  be  due  to 
the  fact  that  the  coach  not  only  carried  more  passengers,  but  did 
not  have  the  ventilating  appliances  in  use  on  sleeping  cars. 

There  was  in  addition  much  evidence,  admitted  over  objec- 
tion, to  prove  the  methods  by  which  and  the  extent  to  which 
sleeping  cars  were  ventilated.  It  appeared  that  a  car  of  ordi- 
nary size  contained  about  5,000  cubic  feet  of  air  and  that,  by 
means  of  a  series  of  suction  ventilators,  operated  by  the  move- 
ment of  the  train,  the  air  therein  was  sucked  through  openings 
in  the  top  of  the  car.  The  faster  the  movement  the  more  rapid 
the  suction.  By  measuring  the  air  escaping  through  the  ventila- 
tors, it  had  been  shown  that  when  the  train  was  running  at  35 
miles  an  hour  the  air  in  the  sleeping  car  was  renewed  every  two 
minutes.  This  air  was  replaced  by  that  coming  through  doors, 
end  openings  for  ventilating  purposes,  screens  or  windows  as 
the  case  might  be.    There  was  also  testimony  that  when  the  upper 

berth  was  down  and  the  curtains  closed  the  air  came  in  and  went 
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out  of  the  lower  berth  through  windows,  screens,  air  spaces,  and 
numerous  openings  between  the  curtain  and  the  bed. 

There  was  evidence  that  while  the  circulation  in  the  lower 
l)erth  was  not  so  good  as  that  in  the  aisle,  yet  the  air  in  the  car 
and  in  such  lower  berth  was  not  injurious  to  health,  as  demon- 
strated by  repeated  chemical  analyses  of  a  sample  of  air  taken 
from  such  lower  berths,  from  the  aisles,  and  from  other  portions 
of  the  cars.  .There  was  evidence,  and  contention  based  on  com- 
mon knowledge,  that  the  letting  down  of  the  upper  berth  did 
not  affect  the  health  or  convenience  of  the  occupants  of  the  car 
or  of  either  berth.  This  was  demonstrated  by  the  absence  of  in- 
jurious effects  and  the  fact  that  lower  berths  with  the  upper 
berths  down  had  thus  been  constantly  used  by  travelers  since 
sleeping  cars  were  invented. 

There  was  further  evidence  that  the  car  in  question  was  ar- 
ranged substantially  like  those  operated  by  sleeping  car  com- 
panies throughout  the  United  States.  In  all  of  them  the  upper 
berth  was  regularly  put  down  when  the  lower  was  occupied,  un- 
less the  whole  section  was  engaged  by  one  person.  There  was  a 
further  contention  that  this  was  true  in  every  state  in  the  Union, 
— ^no  one  of  which  prohibited  the  letting  down  of  the  upper  when 
the  lower  was  occupied. 

The  court  found  as  a  fact: 

"That  the  closing  of  upper  berths  in  sleeping  cars  has  very 
little  effect  upon  the  circulation  of  air  in  such  sleeping  cars  when 
all  lower  berths  are  made  up  and  ready  for  occupancy. 

"That  the  lowering  of  upper  berths  does  not  endanger  the 
lives,  health,  or  safety  of  persons  occupying  lower  berths  in  sleep- 
ing cars. 

"That  the  closing  of  the  upper  berth  will  be  a  convenience  to 
the  person  occupying  the  berth  below  the  same,  and  will  add  to 
the  comfort  of  such  person  alone,  and  not  to  that  of  the  public 
generally. 

"That  the  defendant  has  a  right  to  charge  for  the  use  of  the 
space  occupied  by  the  upper  berth,  and  that  such  right  is  the 
property  of  the  defendant." 

He  concluded,  as  matter  of  law,  that  the  state  was  not  entitled 
to  recover  the  penalty,  and  dismissed  the  complaint.  The  case 
was  then  taken  to  the  supreme  court  of  Wisconsin,  which  (152 
P.U,R.1915D. 
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Wis.  348,  140  K  W.  70,  Ann.  Cas.  1914C,  478)  said  that  the 
trial  court  held  that  the  evidence  showed  a  compliance  with  the 
act  would  affect  the  convenience  and  comfort  of  the  traveling  pub- 
lic in  but  a  slight  degree,  but  that  "the  court's  view  of  the  evi- 
dence was  evidently  the  result  of  the  court's  erroneous  idea  of 
what,  in  the  legal  sense,  is  essential  to  present  an  occasion  or 
exigency  involving  the  general  welfare."  The  court  further 
said  that  "in  the  light  of  such  common  knowledge  the  evidence 
in  the  case  tends  to  show  that  the  effects  of  this  regulation  do 
contribute  to  the  comfort  and  convenience  of  the  traveling  public 
and  thereby  contribute  to  promote  their  health  and  the  general 
weKare;"  that  the  regulating  "statute  was  a  legal  exercise  of 
the  police  power;"  and  that  the  regulations  only  incidentally 
affect  interstate  commerce.  The  "law  permits  the  berths  to  be 
occupied  and  used  when  any  person  desires  them,  and  thus  the 
defendant  is  secured  against  loss  for  services  it  may  be  able  to 
furnish  the  public."  It  thereupon  reversed  the  judgment  of  the 
trial  court.  The  railroad  company  then  brought  the  case  here, 
assigning  as  error  that  the  judgment  sustaining  the  statute  de- 
prived it  of  property  without  due  process  of  law,  interfered 
with  its  management  of  cars,  and  made  a  discrimination  between 
the  privileges  accorded  state  and  interstate  passengers  in  the  same 
car  at  the  same  time. 

Appearances :  Messrs.  Frank  B.  Kellogg,  Burton  Hanson,  and 
Gustavus  S.  Femald  for  plaintiff  in  error;  Mr.  Walter  Drew 
and  Mr.  W.  C.  Owen,  Attorney  General  of  Wisconsin,  for  de- 
fendant in  error. 

Mr.  Justice  Lamar,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court : 

There  have  been  two  statutes  in  Wisconsin  relating  to  letting 
down  the  upper  berth  when  the  lower  was  occupied.    The  first  * 

1  "An  Act  .  .  .  Relating  to  the  Health  and  Comfort  of  Occupants  of 
Sleeping-Car  Berths. 

"Sec.  1.  Whenever  a  person  pays  for  the  use  of  a  double  lower  berth  in  a 
sleeping  car,  he  shall  have  the  right  to  direct  whether  the  upper  berth  shall 
be  open  or  closed,  unless  the  upper  berth  is  actually  occupied  by  some  other 
person;  and  the  proprietor  of  the  car  and  the  person  in  charge  of  it  shaU 
comply  with  such  direction."  Laws  of  1907,  chap.  266. 
P.U.R.1915D. 
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left  the  matter  to  the  decision  of  the  occupant  of  the  lower 
berth.  The  second*  absolutely  prohibits  the  upper  from  being 
let  down  before  it  is  engaged  or  occupied. 

Concerning  the  act  of  1907,  which  provided  that  the  occu- 
pant of  the  lower  ''should  have  the  right  to  direct  whether  the 
unoccupied  upper  should  be  opened  or  closed,"  the  supreme 
court  (State  v.  Kedmon,  134  Wis.  89,  113,  14  L.R.A.(N.S.) 
229,  126  Am.  St.  Rep.  1003,  114  K  W.  137,  15  Ann.  Cas. 
408),  held  that  the  statute  was  "not  in  reality  a  police  regula- 
tion, but  an  unwarranted  interference  with  property  rights;  an 
attempt  ...  to  give  to  any  person  at  his  option  who  pays 
for  a  part  of  a  section  in  a  sleeping  car  the  use,  free  of  charge, 
of  the  balance  thereof ;  an  obvious  .  •  •  attempt  .  •  •  to 
appropriate  the  property  of  one  for  the  benefit  of  another  in  vio- 
lation of  several  constitutional  safeguards  that  might  be  referred 
to,  but  particularly  the  guaranty  that  'no  person  shall  be  .  .  . 
deprived  of  life,  liberty,  or  property  without  due  process  of 
law.'  ...  It  follows  that  an  arbitrary  appropriation  in  the 
name  of  law  of  the  space  of  an  upper  berth  in  a  sleeping  car  for 
the  greater  comfort  and  safety,  as  regards  the  health  of  the  occu- 
pant of  the  lower  berth  at  his  option,  •  •  •  is  highly  oppres- 
sive.'' 

1.  But  the  language  of  the  act  of  1911,  now  under  review,  does 
not  remove  the  fundamental  objection  to  that  class  of  legisla- 
tion. For  as  the  .state  could  not  authorize  the  occupant  of  the 
lower  berth  to  take  salable  space  without  pay,  neither  can  the 
present  statute  compel  the  company  to  give  that  occupant  the 
free  use  of  that  space  until  it  is  actually  purchased  by  another 
passenger.  The  owner's  right  to  property  is  protected  even  when 
it  is  not  actually  in  use,  and  the  company  cannot  be  compelled 
to  permit  a  third  person  to  have  the  free  use  of  such  property 
until  a  buyer  appears. 

2.  While  this  principle  is  recognized,  it  is  said  that  this  act  of 
1911  was  not  passed  for  the  purpose  of  benefiting  the  occupant 
of  the  lower  berth,  but  as  a  health  measure,  and  in  the  interest 

S  "1.  Whenever  a  person  fihall  engage  and  occupy  a  lower  berth  in  a  sleep- 
ing car,  and  the  upper  berth  of  the  same  section  shall  at  the  same  time  be 
neither  engaged  nor  occupied,  the  upper  berth  shall  not  be  let  down,  but  shaU 
remain  closed  until  engaged  or  occupied."    Laws  of  1911,  chap.  272. 
P.U.R.1915D. 
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of  all  the  occupants  of  the  car.  But  the  statute  does  not  purport 
to  be  a  health  measure,  and  cannot  be  sustained  as  such.  For  if 
lowering  the  upper  berth  injuriously  interfered  with  the  ven- 
tilation of  the  car  and  the  health  of  the  passengers,  it  would  fol- 
low that  upper  berths  should  not  be  lowered ;  and  if  it  was  harm- 
ful to  let  down  the  uppers,  it  would  be  even  more  harmful  to 
permit  additional  passengers  to  come  into  the  car  and  occupy 
them.  The  testimony  of  witnesses  and  conmion  knowledge  coin- 
cide with  the  trial  court's  finding  of  fact  that  the  lowering  of  up- 
per berths  does  not  endanger  the  lives,  health,  or  safety  of  persons 
occupying  the  lower  berth,  and  that  keeping  the  upper  closed  will 
not  add  to  the  comfort  of  the  public  generally.  Lake  Shore  Ac 
M.  S.  E.  Co.  V.  Smith,  173  U.  S.  692,  43  L.  ed.  862,  19  Sup. 
Ct.  Rep.  665.  There  are  some  inconveniences  and  discomforts 
incident  to  traveling  on  a  sleeping  car,  but  none  of  those  resulting 
from  the  lowering  of  the  upper  berth  are  of  a  character  that  can 
be  treated  as  a  nuisance  either  in  law  or  in  fact.  For  lowering 
the  upper  berth  is  not  only  not  treated  as  a  nuisance  or  a  serious 
inconvenience  and  discomfort  to  passengers,  but  the  language  of 
the  statute  itself  recognizes  that  the  sleeping  car  company  might 
lawfully  sell  all  of  the  upper  berths  and  have  each  of  them  occu- 
pied. The  same  is  true  of  the  order  of  the  State  Commission 
fixing  a  rate  of  $1.50  for  the  lower  berth,  $1.20  for  the  upper 
berth,  and  $2.70  for  the  section.  This  treats  that  the  space  in 
the  section  is  salable,  as  a  whole  or  in  parts ;  and,  if  the  space  is 
thus  lawfully  salable,  it  is  property  entitled  to  protection. 

3.  The  state  supreme  court  cited  Lawton  v.  Steele,  152  TJ.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct. 
Rep.  465;  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585, 
11  Ann.  Cas.  398;  New  York,  N.  H.  &  H.  R.  Co.  v.  New  York, 
165  U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct.  Rep.  418,  and,  after 
discussing  the  extent  of  the  police  power  and  the  conditions  under 
which  it  can  be  exercised,  held  that  it  was  a  reasonable  exercise 
of  such  power  to  prohibit  the  upper  berth  from  being  lowered 
if  not  engaged  or  occupied,  saying  that  "if  compliance  with  this 
[statutory]  command  imposes  extra  burdens,  they  are  not  of  such 
an  unusual  nature  as  to  be  oppressive;  and  if  it  involves  addi* 
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tiona!  costs  in  the  conduct  of  the  business,  then  the  defendant 
can  readily  be  secured  against  such  loss  by  having  the  rate  adjust- 
ed to  meet  this  burden."  But  if  the  statute  is  not  a  reasonable 
exercise  of  the  police  power  and  yet  operates  to  take  property, 
such  taking  cannot  be  justified  on  the  ground  that  the  company 
may  be  able  to  secure  an  increase  in  rates.  For,  without  con- 
sidering any  other  question  involved,  it  is  sufficient  to  say  that 
the  taking  and  a  fixed  right  to  compensation  must  coincide, 
though  in  some  cases  the  time  for  payment  may  be  delayed. 
Sweet  V.  Eechel,  159  U.  S.  380,  400,  40  L.  ed.  188, 196, 16  Sup. 
Ct  Kep.  43. 

4.  The  plaintiff  also  insists  that  the  requirement  that  the  upper 
berth  should  not  be  let  down  until  actually  engaged  also  deprives 
the  company  of  its  right  of  management,  and  prevents  it  from 
conducting  its  business  so  as  to  secure  the  privacy  of  the  man 
or  woman  occupying  the  lower  berth.  It  is  not  necessary  to  re- 
fer to  the  evidence  on  that  subject  because  it  is  a  matter  of  com- 
mon knowledge  that  to  let  down  the  upper  berth  during  the 
night  would  necessarily  be  an  intrusion  upon  the  privacy  of 
those  occupying  lower  berths.  For  the  glare  of  the  lights  and 
the  noise  of  lowering  the  upper  berth  would  disturb  any  except 
the  soundest  sleepers.  In  this  respect  the  statute  would  lessen 
the  ability  of  the  company  to  furnish  the  place  of  sleep  and  rest 
which  it  offers  to  the  public.  A  sleeping  car  may  not  be  an 
"inn  on  wheels,"  but  the  operating  company  does  engage  to  fur- 
nish its  patrons  with  a  place  in  which  they  can  rest  without  in- 
trusion upon  their  privacy.  Holding  out  these  inducements  and 
seeking  this  patronage,  the  company  is  entitled  to  Ijjie  privilege 
of  managing  its  business  in  its  own  way  so  long  as  it  does  not 
injuriously  affect  the  health,  comfort,  safety,  and  convenience 
of  the  public.  The  right  of  the  state  to  regulate  public  carriers 
in  the  interest  of  the  public  is  very  great.  But  that  great  power 
does  not  warrant  an  unreasonable  interference  with  the  right 
of  management,  or  the  taking  of  the  carrier's  property  without 
compensation.  Lake  Shore  &  M.  S.  E.  Co.  v.  Smith,  173  U.  S. 
684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565 ;  Northern  P.  R.  Co.  v. 
North  Dakota,  236  U.  S.  585,  59  L.  ed.  — ,  P.  U.  R  1915C, 
277,  35  Sup.  Ct.  Rep.  429 ;  Washington  ex  rel.  Oregon  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  510,  529,  56  L.  ed.  863,  870,  32 
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Sup.  Ot.  Rep.  535;  Missouri  P.  R.  Co.  v.  Nebraska,  164:  U.  S. 
403,  417,  41  L.  ed.  489,  495,  17  Sup.  Ct.  Eep.  130;  Great 
Northern  E.  Co.  v.  Minnesota,  238  TJ.  S.  340,  59  L.  ed.  — ,  35 
Sup.  Ct.  Rep.  753,  just  decided. 

5.  In  the  brief  of  coiinsel  for  the  state  it  is  argued  that  the 
statute  can  be  sustained  as  a  valid  exercise  of  the  state's  reserved 
power  to  alter  the  charter  of  the  company.  That  question  does 
not  seem  to  have  been  raised  in  the  state  court,-  nor  was  its  de- 
cision based  on  that  proposition.  Indeed,  such  a  ruling  would 
seem  to  have  been  opposed  to  State  ex  reL  Northern  P.  R.  Co. 
V.  Railroad  Corfimission,  140  Wis.  157,  121  N.  W.  919,  and  the 
Water  Power  Cases,  148  Wis.  124,  38  L.R.A.(N.S.)  626,  134 
N.  W.  830,  where  it  was  held  that  the  right  to  amend  a  charter 
does  not  authorize  the  taking  of  the  company's  property  without 
just  compensation.  The  same  view  has  been  repeatedly  expressed 
in  the  decisions  of  this  court.  For  example,  in  Shields  v.  Ohio, 
95  U.  S.  324,  24  L.  ed.  359,  it  was  said  that  "the  power  of  alter- 
ation and  amendment  is  not  without  limit.  The  alterations  must 
be  reasonable  .  .  .  and  be  consistent  with  the  scope  and  ob- 
ject of  the  act  of  incorporation."  .  .  .  Again,  in  Steams  v. 
Minnesota,  179  U.  S.  223,  259,  45  L.  ed.  162,  180,  21  Sup.  Ct. 
Rep.  73,  it  was  held  that  the  reserved  right  to  amend  a  corpo- 
rate charter  "does  not  confer  mere  arbitrary  power,  and  cannot 
be  so  exercised  as  to  violate  fundamental  principles  of  justice 
by  .  .  .  taking  of  property  without  due  process  of  law." 
Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S.  690,  43  L.  ed. 
861,  19  Sup.  Ct.  Rep.  565;  Stanislaus  County  v.  San  Joaquin 
&  K  Rivei^Canal  &  Irrig.  Co.  192  U.  S.  201,  48  L.  ed.  406, 
24  Sup.  Ct.  Rep.  241;  Sinking  Fund  Cases,  99  U.  S.  720,  25 
L.  ed.  501;  Miller  v.  New  York,  15  WaU.  498,  21  L.  ed.  104; 
see  also  Delaware,  L.  &  W.  R.  Co.  v.  Public  Utilities,  85  N.  J.  L. 
28,  38,  88  AtL  849,  where  it  was  held  that,  under  such  a  power, 
the  company  could  not  be  required  to  furnish  free  transporta- 
tion to  certain  designated  officials.  This  conclusion  makes  it  un- 
necessary to  discuss  the  assignments  relating  to  interstate  com- 
merce. 

The  judgment  is  reversed  and  the  case  remanded  to  the  Su- 
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preme  Court  of  Wisconsin  for  further  proceedings  not  in  conflict 
with  this  opinion. 
Reversed. 

Mr.  Justice  McKenna  and  Mr.  Justice  Holmes  dissent. 


ARIZONA  CORPORATION  COMMISSION. 

IN  EE  PACIFIC  GAS  &  ELECTRIC  COMPANY. 

[Docket  No.  217.] 

Rates '^  Approval  hy  Commission'^ Necessity  for* 

Proposed  rates  not  resulting  in  increases  may  become  effective 
without  an  investigation  or  order  of  approval  of  the  Arizona  Commis- 
sion. 

[June  26,  1915.] 

Application  for  approval  of  rate  for  electricity  to  be  charged 
the  city  of  Phoenix;  dismissed  on  the  ground  that  the  approval 
of  the  Commission  was  unnecessary. 

Jones,  Commissioner:  By  application  filed  December  15, 
1914,  Pacific  Gas  &  Electric  Company  asks  the  Commission  to 
approve  a  combination  rate  for  street  lighting  for  blocks  of  125 
k.w.  or  over,  and  for  pumping  to  be  supplied  only  from  March 
to  October,  inclusive,  in  blocks  of  75  k*w.  or  over,  at  2^  cents 
per  k.  w.  h. 

Soon  after  the  filing  of  this  application,  the  applicant  com- 
pany entered  into  an  arrangement  with,  and  is  now  supplying, 
the  city  of  Phoenix  with  electric  current  under  the  rates  and  ar- 
rangements set  forth  in  its  application. 

This  application  has  been  filed  and  will  be  treated  as  a  sup- 
plementary rate  schedule  of  the  Pacific  Gas  &  Electric  Com- 
pany. It  has  not  been  suspended  and  is,  therefore,  a  legal  rate 
and  subject  to  future  investigation. 

It  appearing  that  approval  of  the  Commission  for  proposed 
rates  is  not  necessary,  and  that  the  rules  of  the  Commission  and 
the  laws  of  the  state  provide  that  rates  may  be  filed  and  become 
effective  unless  suspended,  and  that  the  necessity  of  an  investi- 
P.U.R.1915D. 
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gation  or  order  of  the  Commission  only  applies  to  proposed  rates 
which  result  in  increases,  it  is  ordered : 

ORDER. 

That  application  of  the  Pacific  Gas  &  Electric  Company  for 
approval  of  rates  for  street  lighting  and  power  for  pnmping  to 
be  charged  the  city  of  Phoenix  be,  and  the  same  is  hereby,  dis- 
missed. 

Arizona  Corporation  Commission,  by  F.  A.  Jones,  Chairman; 
A.  W.  Cole  and  W.  P.  Geary,  Commissioners. 


ARIZONA  CORPORATION  COMMISSION. 

TEMPE,  an  Incorporated  Town  in  the  Comity  of  Maricopa,  State 

of  Arizona, 

V. 

MOUNTAIN  STATES  TELEPHONE  &  TELEGRAPH 
COMPANY. 

[Docket  No.  125.] 

Constitutional  law  —  Poxoera  of  Conttnission  —  Effect  of  contract. 

The  power  of  the  Arizona  Commission  to  regulate  the  rates  of 
a  telephone  company  is  not  affected  by  prior  franchise  contracts  pro- 
viding that  certain  rates  should  be  charged  and  that  certain  free 
service  should  be  supplied  the  municipality,  where  the  only  power  to 
make  such  a  contract  is  to  be  found  in  a  general  statutory  provision 
giving  the  municipality  exclusive  control  over  its  streets,  alleys,  ave- 
nues, and  sidewalks. 
Discrimination -^  Free  service --^  Telephones, 

Free  telephone  service  for  an  extended  period  under  an  unau- 
thorized contract  between  a  city  and  a  public  service  company  is  illegal. 

[June  26,  1015.] 

Peoceedings  to  compel  the  respondent  telephone  company  to 
furnish  service  in  accordance  with  provisions  of  a  certain  fran- 
chise contract;  dismissed. 

Appearances:  Charles  Woolf,  Town  Attorney  for  complainant; 
H.  M.  Fennemore  for  respondent. 

Cole»  Commissioner :  This  action  was  broug^ht  before  the  Com- 
mission by  Tempo,  an  incorporated  town  in  the  county  of  Mari- 
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copa,  state  of  Arizona.  The  complaint  filed  herein  alleges,  among 
other  things,  that  Tempe  is  an  incorporated  town  of  the  state  of 
Arizona,  duly  incorporated  under  and  by  virtue  of  act  No.  72 
of  the  17th  legislative  assembly  of  the  territory  of  Arizona  of 
the  year  1893,  which  statute,  as  relating  to  the  general  incorpo- 
rating of  towns  within  the  territory  of  Arizona,  was  re-enacted 
as  chapter  9  of  title  11  of  the  Revised  Statutes  of  Arizona  of 
1901. 

The  complaint  also  alleges,  in  substance,  that  prior  to  the  year 
1911,  a  franchise  was  granted  to  the  Overland  Telephone  &  Tele* 
graph  Company,  a  corporation,  by  the  town  of  Tempe,  permitting 
said  corporation  to  use  and  occupy  its  streets  for  telephone  pur- 
poses and  prescribing  in  said  franchise  certain  rates  for  tele- 
phone service  to  be  charged  within  said  town,  and  alleging  that 
said  corporation  accepted  said  franchise  and  operated  its  sys- 
tem thereunder  following  the  grant;  and  that  the  granting  of 
said  franchise,  with  its  acceptance  by  the  Overland  Telephone  & 
Telegraph  Company,  operated  as  a  contract,  particularly  with 
respect  to  rates  to  be  charged  by  said  corporation  and  by  which 
said  corporation  and  its  assigns  are  bound.  The  complaint  further 
alleges  in  substance  that  in  1912,  the  respondent,  the  Mountain 
States  Telephone  &  Telegraph  Company,  acquired  by  purchase 
all  of  the  properties  of  the  Overland  Telephone  &  Telegraph 
Company,  including  its  said  franchise  and  right  thereunder 
within  the  said  town  of  Tempe;  and  that  since  acquiring 
said  properties  of  the  Overland  Telephone  &  Telegraph  Com- 
pany, the  respondent  has  changed  the  rates  and  classification  of 
rates  within  said  town  and  has  discontinued  certain  free  telephone 
service  within  said  town,  and  particularly  to  certain  public  offi- 
cers of  said  town,  which  said  free  service  is  alleged  to  be  pre- 
scribed and  required  of  the  said  Overland  Telephone  &  Tele- 
graph Company  and  its  assigns  by  the  terms  of  said  franchise; 
that  the  respondent  refuses  to  give  to  such  parties  and  to  such 
towns  such  free  service  as  is  prescribed  in  said  franchise,  and  to 
maintain,  and  render  telephone  service  at  the  rates  prescribed  in 
said  franchise,  and  prays  this  Commission  to  make  an  order 
requiring  the  respondent  to  give  such  service  at  such  rates  as  is 
prescribed  and  under  the  terms  of  said  franchise,  and  to  that 
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end  render  to  said  town  and  it8  oiEcers  the  free  service  alleged 
and  contracted  for,  under  the  terms  of  the  franchise. 

To  which  the  respondent,  the  Mountain  States  Telephone  & 
Telegraph  Company,  has  filed  answer  denying  that  it  is  now  oper- 
ating its  exchange  under  and  by  virtue  of  the  contract  granted  to 
said  Overland  Telephone  &  Telegraph  Company,  and  in  general 
denies  the  allegations  of  the  complaint  of  the  complainant,  ex- 
cept as  to  immaterial  facts,  and  sets  up  in  justification  of  its 
rates  and  charges  and  its  action  in  discontinuing  such  free  serv- 
ice, certain  orders  of  this  Commission,  heretofore  made  and  en- 
tered. 

The  issue  having  been  joined  by  proper  pleading,  the  case  came 
on  legally  for  hearing  before  the  Commission;  evidence  was  ad- 
duced in  support  of  the  contention  of  the  complainant  and  of  the 
answer  of  the  respondent,  and  voluminous  briefs  were  filed  by 
both  parties  to  these  proceedings,  and  the  Commission  being  fully 
advised  and  after  hearing  all  the  evidence  presented  finds  the 
facts  to  be  substantially  as  follows : 

First:  That  the  town  of  Tempe  is  duly  incorporated  as  a 
town  of  the  state  of  Arizona,  as  alleged  in  the  complaint  of  the 
complainant. 

Second:  That  on  May  10,  1900,  the  complainant,  town  of 
Tempe,  granted  to  the  Sunset  Telephone  &  Telegraph  Company, 
a  franchise,  authorizing  it  to  maintain  and  operate  a  telephone 
system  and  exchange  within  the  corporate  limits  of  the  said  town; 
that  the  Sunset  Telephone  &  Telegraph  Company  conveyed  to 
the  respondent,  the  Mountain  States  Telephone  &  Telegraph  Com- 
pany, all  its  right,  title,  and  interest  in  and  to  the  said  franchise; 
that  subsequent  to  the  granting  of  this  franchise  to  the  Sunset 
Telephone  &  Telegraph  Company,  that  the  Arizona  Telephone  & 
Telegraph  Company,  which,  from  the  evidence,  is  evidently  a 
successor  of  the  Sunset  Telephone  &  Telegraph  Company,  oper- 
ated a  general  telephone  business  at  Tempe;  and  that  in  1912, 
the  Arizona  Telephone  &  Telegraph  Company  conveyed  all  of  its 
property  to  the  respondent  in  this  cause,  who  is  now  the  owner 
thereof;  that  in  the  year  1911,  the  town  of  Tempe  granted  to 
the  Overland  Telephone  &  Telegraph  Company  a  franchise  to 
carry  on  a  general  telephone  business  within  the  town  limits  of 
Tempe  containing  the  stipulation  in  general  and  in  substance  as 
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set  forth  in  complainant's  complaint.  Thereafter  and  in  1912, 
the  Overland  Telephone  &  Telegraph  Company  conveyed  all  of 
its  properties  to  the  respondent,  the  Mountain  States  Telephone 
&  Telegraph  Company,  which  is  the  owner  thereof;  and  that 
following  the  purchase  of  the  two  companies  named,  the  re- 
spondent inmiediately  and  with  despatch  consolidated  the  two 
telephone  systems  theretofore  existing  in  Tempo  into  one  sys- 
tem, and  has  since  so  operated  same  as  one  system. 

Third:  That  the  acquiring  of  the  plant  and  properties  of 
the  Overland  Telephone  &  Telegraph  Company  by  the  respondent 
was  made  under  and  by  virtue  of  an  order  of  this  Conmiission 
heretofore  entered  and  hereinafter  referred  to. 

Fourth:  That  the  franchises  granted  by  the  town  of  Tempo 
to  the  Sunset  Telephone  &  Telegraph  Company  and  the  Overland 
Telephone  and  Telegraph  Company  were  granted  prior  to  Arizona 
becoming  a  state,  and  prior  to  the  delegating  to  this  Conmiission 
by  the  Constitution  or  by-laws  of  any  powers  of  supervision  or 
control  over  public  service  corporations. 

Fifth:  On  the  22d  day  of  October,  1912,  this  Commission 
issued  an  order  designated  as  special  order  No.  19,  prescribing 
among  other  rates  to  be  charged  within  the  state  and  in  other 
municipalities,  the  rates  to  be  charged  by  the  respondent  within 
the  town  of  Tempo;  that  such  rates  prescribed  were  namely: 
for  main  line  public  telephone  $3  per  month,  for  main  line  resi- 
dence telephone  $2  per  month.  And  that  thereafter,  to  wit, 
on  the  16th  day  of  June,  1913,  this  Commission  issued  a  supple- 
mentary order  permitting  respondent  to  grant  to  municipalities 
one  free  telephone  to  be  used  for  official  business  for  each  2,000 
inhabitants,  or  fraction  thereof,  within  the  telephone  exchange 
limits  or  area  of  such  municipality.  The  basis  of  population  to 
be  agreed  upon  by  the  common  council  of  the  municipality  and 
the  respondent. 

Sixth:     That  the  respondent  is  now  charging  in  Tempe  the 

rates  prescribed  by  this  Commission  in  said  special  order  No. 

19,  and  has  attempted  to  grant  free  telephones  or  free  telephone 

service  to  said  town,  in  accordance  with  the  said  supplemental 

order.    No  effort  was  made  by  the  complainant  in  this  cause  to 

show  that  the  rates  now  in  effect  were  unreasonable  or  unjust, 

and  no  proof  was  offered  in  this  behalf.  The  sole  contention  of 
P.U.K.1935D. 
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the  complainant  in  this  cause  is  that  when  the  town  of  Tempe 
granted  a  franchise  to  the  Overland  Telephone  &  Telegraph  Com- 
pany, and  provided  therein  as  a  condition  thereof,  that  certain 
rates  should  be  charged  for  telephone  service  by  the  said  com- 
pany, and  that  certain  free  telephone  service  should  be  rendered 
to  the  town  during  the  life  of  the  franchise  as  a  consideration 
for  the  granting  of  the  franchise,  the  acceptance  of  such  by  tlie 
grantee  became  a  contract  binding  upon  said  corporation  and  its 
assignee,  the  respondent,  beyond  the  power  of  this  Commission 
under  its  authority  to  change  or  disturb.  No  complaint  was 
made  by  the  complainant  as  to  the  reasonableness  of  the  rates 
now  in  effect ;  the  whole  contention  is  made  upon  the  obligation 
of  the  alleged  contract  within  the  franchise.  Testimony  was  of- 
fered at  the  hearing  by  the  complainant  tending  to  show  that 
the  franchise  granted  to  the  Overland  Telephone  &  Telegraph 
Company  was  the  franchise  under  which  the  respondent  was 
operating  at  Tempe ;  testimony  was  also  offered  in  behalf  of  the 
respondent  that  it  claims  to  be  operating  under  the  provisions 
of  the  franchise  granted  to  the  Sunset  Telephone  &  Telegraph 
Company  and  assigned  to  respondent,  but  the  Commission  has 
been  very  solicitous  in  the  examination  of  the  testimony  and  ex- 
hibits in  this  cause  to  ascertain  all  equities  of  the  town  with 
respect  to  any  alleged  agreement  made  by  the  complainant  and 
the  respondent  or  its  predecessors  in  interest,  and  particularly  to 
conscientiously  avoid  the  making  of  any  order  which  would  abro- 
gate a  lawful  contract.  In  order  to  definitely  decide  this,  we 
deemed  it  necessary  to  not  only  examine  the  nature  of  any  al- 
leged contract,  but  to  ascertain  the  ability  and  power  of  the  pa^ 
ties  who  made  it.  Section  4  of  ordinance  of  Tempe,  granting  the 
franchise  to  the  Overland  Telephone  &  Telegraph  Company,  pro- 
vides as  follows : 

"That  said  grantee  and  its  assigns  shall  furnish  to  the  citi- 
zens of  Tempe  inside  the  corporate  limits  of  said  town,  resi- 
dence telephones  at  a  rental  of  not  to  exceed  $2  per  month,  and 
business  house  telephones  at  a  rental  of  not  to  exceed  $2.50  per 
month  for  main  line  telephones,  and  not  to  exceed  $1.50  per 
month  for  party  line  telephones. 

"The  said  grantee  and  its  assigns  shall  furnish  to  said  town 
for  its  free  use,  without  charge,  at  such  places  and  for  the  use 
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of  such  officers  of  said  town  during  the.  term  of  this  franchise, 
telephones  in  such  manner  as  may  be  requested  by  its  officers,  not 
to  exceed  eight  instruments,  all  of  which  shall  be  connected  up 
with  its  telephone  system.    .    .    . 

The  complainant  contends  that  the  respondent,  as  the  successor 
in  interest  of  the  Overland  Telephone  &  Telegraph  Company, 
should  be  required  to  maintain  such  schedule  of  rates  as  expressed 
in  said  section  and  furnish  such  free  service  as  is  provided  for 
th.erein.  The  trend  of  recent  decisions  with  respect  to  the  super- 
vision of  rates  of  public  service  corporations  by  the  state,  through 
a  Commission  or  by  legislative  control,  is  favorable  toward  the 
granting  of  all  reasonable  power  to  the  controlling  body  in  any 
state  for  the  fullest  regulation  respecting  the  transaction  of  the 
business  of  public  service  agencies;  however,  where  lawful  con- 
tracts are  made  in  good  faith  and  by  parties  who  are  fully  author- 
ized and  have  full  power  to  contract  respecting  such  matters  as 
are  expressed  in  the  contract,  the  law  is  that  such  contracts  can- 
not be  abrogated;  but  where  contracts  are  made  and  there  is  a 
defect  of  the  parties,  this  Commission  will  exercise  its  full  power 
under  the  law  to  effect  discontinuance  of  all  discrimination  in 
rates  or  practice  of  public  service  corporations,  and  to  place  rates 
for  such  upon  an  equitable  and  nondiscriminatory  basis.  Assum- 
ing as  a  basis  of  argument  that  the  respondent  is  operating  its 
present  plant  by  reason  of  rights  obtained  in  the  franchise  granted 
to  the  Overland  Telephone  &  Telegraph  Company,  the  test  of  the 
whole  question  here  presented  is  as  to  the  power  and  authority 
of  the  town  of  Tempe  to  make  such  a  contract  as  is  alleged  exists. 
The  law  is  well  settled  that  a  municipal  corporation  organized 
under  general  law  is  a  mere  agency  of  the  territorial  or  state  gov- 
ernment, and  has  no  powers  beyond  these  expressly  delegated  by 
the  supreme  power  in  the  territory  or  state.  It  is  f»ontended 
by  complainant  that  power  was  delegated  to  Tempe  to  regulate  by 
contract  the  rates  to  be  charged  by  respondent  for  telephone  serv- 
ice under  the  general  power  granted  in  the  subdivision  of  para- 
graph 545,  Eevised  Statutes  of  Arizona  1901,  "to  have  and  exer- 
cise exclusive  control  over  the  streets  and  alleys,  avenues  and 
sidewalks  of  the  town."  The  town  of  Tempe  was  organized 
under  a  general  law  of  the  territory  of  Arizona,  and  under  a  law 
which  delegated  no  special  authority  to  Tempe  respecting  its 
P  U.R.1915D.  46 
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control  of  public  service  companies,  except  to  have  and  exercise 
control  over  the  streets,  alleys,  avenues,  and  sidewalks  of  the 
town.  The  territory  of  Arizona  had  delegated  to  Tempo  no 
powers  beyond  those  included  in  such  provision  with  respect  to 
control  over  streets,  etc.  We  find  that  no  such  power  as  would 
be  necessary  to  regulate  the  rates  of  such  service  corporations 
within  its  borders  was  ever  delegated  by  the  legislature  of  the 
territory  of  Arizona  to  the  town  of  Tempo,  and  was  certainly  not 
delegated  by  the  general  provision  referred  to.  This  point  is 
definitely  decided  in  the  case  of  Home  Teleph.  &  Teleg.  Company 
v.  Los  Angeles,  211  U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ot.  Rep. 
50.  In  this  case  the  city  of  Los  Angeles,  a  municipal  corpora- 
tion, was  really  endowed  with  power  to  grant  franchises  and  was 
given  the  greatest  plenary  control  of  its  streets  and  public  ways. 
It  is  also  authorized  by  the  laws  of  the  state  of  California  to 
regulate  rates  of  such  service  corporations  within  its  corporate 
limits.  However,  the  Supreme  Court  of  the  United  States  held 
that  even  in  such  extreme  cases,  no  power  was  conferred  upon  a 
municipality  to  fix,  agree,  and  contract  upon  telephone  rates  for 
a  long  period  of  time.  We  cite  this  as  the  leading  case,  althoiigb 
there  are  a  number  of  other  cases  in  form,  which  need  not  be 
cited  here.  We  do  not  think,  therefore,  that  the  town  of  Tempo 
had,  at  the  time  that  it  contracted  with  the  Overland  Telephone 
and  Telegraph  Company,  any  delegated  or  other  power  to  make 
any  contract  for  any  extended  period  of  time,  governing  the  rates 
to  be  charged  for  telephone  service. 

With  respect  to  the  free  service  to  be  granted  the  town,  such 
an  agreement  as  is  set  forth  in  the  franchise  is  beyond  the  power 
of  Tempo  to  make.  In  this  connection,  we  cite  the  case  of  Public 
Service  Electric  Co.  v.  Public  Utility  Comrs.  —  N.  J.  L.  — , 
P.U.E.  1915C,  229,  93  Atl.  707,  decided  March  27,  1915,  which 
specifically  holds  that  a  contract  entered  into  between  the  plaintiff 
and  city  of  Plainfield,  which  provided  that  the  plaintiff  should, 
in  consideration  of  the  granting  to  it  of  certain  rights  in  the 
streets  and  alleys  of  the  city,  light  by  electricity,  free  of  charge, 
certain  municipal  buildings  and  rooms  occupied  by  city  ofiSicials, 
was  void.  Even  in  the  event  that  the  respondent  should  be  re- 
quired to  occupy  the  streets  of  Tempo  according  to  regulation  of 
the  Overland  Telephone  &  Telegraph  Company's  franchise,  such 
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a  contract  was  not  made  as  would  interfere  with  the  power  of 
this  Commission  to  regulate  rates,  classification  of  service,  or 
regulate  the  transaction  of  the  business  of  the  respondent.  We 
are  not  concerned,  therefore,  with  any  provision  of  said  franchise, 
nor  with  the  provision  of  the  franchise  granted  to  the  Sunset  Tele- 
phone &  Telegraph  Company,  as  to  any  fact  or  facts  relating  to 
the  right  of  respondent  to  do  business  in  the  town  of  Tempe,  fur- 
ther than  the  admission  of  the  complaint  that  it  is  lawfully  there. 

The  record  shows  that  in  the  early  part  of  1912,  the  respondent 
acquired  the  properties  of  the  Arizona  Telephone  &  Telegraph 
Company,  and  that  in  June  of  the  same  year  respondent  acquired 
all  of  the  properties  of  the  Overland  Telephone  &  Telegraph  Com- 
pany. On  said  dates  both  companies  were  operating  within  the 
state,  and  in  many  localities  were  operating  dual  competing 
exchanges  to  the  manifest  expense,  disadvantage,  and  annoyance 
of  telephone  patrons.  The  record  further  shows  that  in  June, 
1912,  this  Commission,  under  the  terms  and  conditions  of  special 
order  No.  8,  specifically  authorized  the  purchase  of  the  properties 
of  the  Overland  Telephone  &  Telegraph  Company,  by  the  re- 
spondent, and  in  said  order  prescribed  what  the  Commission  con- 
sidered due  and  proper  conditions  with  respect  to  the  consolida- 
tion of  the  dual  system  and  exchanges  within  the  state ;  and  that 
the  purchase  of  the  properties  of  said  Overland  Telephone  & 
Telegraph  Company  was  made  by  the  respondent  under  the  terms 
and  conditions  of  said  order,  and  in  October,  1912,  this  Commis- 
sion entered  its  special  order  No.  19,  providing  for  rates  to  be 
charged  for  telephone  service  within  certain  exchanges  where 
dual  service  had  theretofore  been  maintained  and  in  other  ex- 
changes of  the  state  where  preferences  and  discriminations  were 
known  to  exist ;  that  this  order  was  entered  according  to  law  and 
under  the  powers  of  the  Commission  to  meet  the  special  require- 
ments of  the  conditions  then  affecting  telephone  service  in  the 
state  of  Arizona. 

The  supreme  court  of  the  state  of  Arizona  in  the  case  of  State 
V.  Tucson  Gas,  E.  L.  &  P.  Co.  15  Arizona,  page  294,  188  Pac. 
781,  has  definitely  decided  the  status  of  the  powers  of  this  Com- 
mission with  reference  to  controlling  the  transactions  of  public 
service  corporations*  And  we  quote  as  follows  from  said  de- 
cision : 
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"Therefore  [the  Commission]  has  been  vested  by  §  3,  supra 
[Constitution  of  Arizona],  with  full  power,  with  the  command 
to  exercise  it:  (1)  To  prescribe  just  and  reasonable  classifica- 
tions to  be  used;  (2)  just  and  reasonable  rates  and  charges  to 
be  made  collected;  (3)  reasonable  rules,  regulations,  and  orders 
by  which  public  service  corporations  'shall  be  governed  in  the 
transaction  of  business  within  the  state.'  " 

We  do  not  deem  it  necessary  to  enter  into  a  discussion  as  to 
the  powers  of  the  Commission  in  making  and  entering  special 
order  Xo.  8  and  special  order  No.  19.  We  think  the  Commis- 
sion had  full  power  to  make  such  orders  and  enforce  the  pro- 
visions of  the  same.  The  record  also  shows  that  on  the  16th  day 
of  June,  1913,  this  Commission  entered  a  supplemental  order 
to  regulate  the  granting  of  free  telephone  service  to  municipali- 
ties, and  prescribed  that  the  respondent  might  grant  to  all  mu- 
nicipalities in  the  state  for  official  use  such  free  service  as  would 
be  nondiscriminatory  and  systematize  any  concession  made  under 
this  order.  The  town  of  Tempe  would  be  entitled  to  one  tele- 
phone exchange  service  without  charge.  The  evidence  shows  that 
respondent  has  been  willing  and  is  granting  such  service  in  ac- 
cordance with  this  order.  It  is  plainly  evident  from  the  Plain- 
field  decision  and  from  the  tenor  of  the  law  in  other  respects 
that  free  telephone  service  given  for  an  extended  period  of  time 
under  an  unauthorized  contract  between  a  city  and  a  utility 
company  is  illegaL  This  Commission  has  felt  that  it  had  the 
power  under  the  law  and  in  pursuance  of  the  law's  mandate  to 
require  the  discontinuance  of  the  unlawful  discriminations  and 
to  make  this  supplemental  order.  It  has  been  shown  by  the 
testimony  that  the  respondent  is  conscientiously  adhering  to  the 
orders  of  the  Commission. 

We  therefore  find  that  the  contentions  of  the  plaintiff  are  not 
sustained,  and  it  is  therefore  ordered  that  the  complaint  in  this 
case  be,  and  the  same  is  hereby,  ordered  dismissed,  and  the  prayer 
of  complainant  denied. 

Arizona  Corporation  Commission,  by  F.  A.  Jones^  Chairman; 
A.  W.  Cole  and  W.  P.  Geary,  Commissioners. 

t».U.R.1915D. 
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CALIFORNIA  RAILROAD  COMMISSION. 

LOUIS  DEKOCHER  &  DEEOCHEE,  INC. 

V. 

E.  E.  HALL. 
[Decision  No.  2429;  Case  No.  792.] 

Service  —  Water  —  Oommiesian  powers. 

The  California  Commission  is  without  power  to  compel  a  water 
utility  to  resume  service  to  premises  within  the  incorporated  limits  of 
the  city  of  Lob  Angeles,  since  this  relates  to  the  character  and  quality 
of  the  service  formerly  supplied,  a  matter  exclusively  within  the  ju- 
risdiction of  the  city  under  |  2  of  article  1  of  its  charter  in  effect 
March  23,  1912. 

[May  27,  1916.] 

Pkoceedtno  to  compel  a  water  utility  to  resume  service  to 
premises  located  within  the  corporate  limits  of  the  city  of  Los 
Angeles;  dismissed. 

Appearances:  Louis  Derocher  for  complainants;  E.  E.  Hal] 
in  propria  persona. 

Gordon^  Commissioner:  Complainants  allege  in  their  com- 
plaint that  they  are  in  the  nursery  business  in  Hollywood,  this 
being  a  portion  of  the  city  of  Los  Angeles;  that  the  defendant 
operates  a  public  utility  water  system;  that  the  defendant  has 
heretofore  supplied  water  to  the  premises  now  occupied  by  com- 
plainants, but  has  since  turned  off  the  water  and  discontinued 
supplying  these  premises.  Complainants  ask  that  the  defendant 
be  required  to  again  furnish  water  to  these  premises. 

I  .believe  it  is  important  to  notice  the  exact  issue  presented  in 
this  complaint.  Complainants  do  not  seek  to  have  the  Commis- 
sion require  defendant  to  extend  its  water  mains,  but  to  require 
the  defendant  to  again  give  service  to  premises  which  have  here- 
tofore received  water  from  defendant's  system,  and  which  prem- 
ises are  alleged  to  lie  within  the  area  which  defendant  has 
undertaken  to  serve.  The  subject-matter  of  this  complaint,  there- 
fore, is  not  an  extension  of  service,  but  involves  the  character  and 
quality  of  the  service  to  premises  heretofore  supplied  with  water 
from  defendant's  system. 

This  being  the  case,  I  believe  that  the  city  of  Los  Angeles,  and 
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not  this  Commission^  has  the  exclusive  jurisdiction  to  entertain 
a  complaint  of  this  character.  This  Commission  has  already 
fully  discussed  the  effect  of  the  constitutional  and  statutory  pro- 
visions in  effect  in  this  state,  reserving  to  the  municipalities  of 
this  state  the  powers  of  control  over  public  utilities  which  they 
possessed  on  March  23,  1912,  unless  the  municipalities  voluntar- 
ily vote  these  powers  into  the  Commission.  (Dooley  v.  Peoples' 
Water  Co.  3  Cal.  R.  C.  R.  Decision,  948 ;  Pratt  v.  Spring  Valley 
Water  Co.  4  Cal.  R.  C.  R.  Decision,  1077.) 

The  city  charter  of  Los  Angeles  in  effect  on  March  23,  1912, 
in  §  2  of  article  I.,  gives  to  the  municipality  the  power  "To  fix 
and  determine  the  rates  or  compensations  to  be  oollected  by  any 
person,  firm  or  corporation,  for  water,  gas,  electric  current,  re- 
frigeration, heat,  light,  power,  telephones,  telephone  service  or 
connections,  or  the  conveyance  of  passengers  or  freight  by  means 
of  street  railway  cars,  hacks,  cabs  or  other  cars  or  vehicles  for 
hire,  or  for  the  products  of,  or  service  by,  any  other  public  utility 
operated  or  conducted  within  the  city  limits;  and  to  prescribe  the 
character  and  quality  of  any  public  utility  service." 

This  section  of  the  charter  expressly  gives  to  the  city  of  Los 
Angeles  the  right  to  prescribe  the  character  and  quality  of  any 
public  utility  service  supplied  within  the  municipal  limits.  It 
seems  to  me  clear,  therefore,  that  the  complaint  in  this  case  falls 
within  the  scope  of  that  provision,  and  that  the  city  of  Los 
Angeles  has  exclusive  jurisdiction  over  the  subject-matter  of  this 
proceeding.  I,  accordingly,  recommend  that  the  complaint  in  this 
proceeding  be  dismissed,  and  submit  the  following  form  of  order : 

ORDER. 

This  case  having  come  on  regularly  for  hearing,  and  the  Com- 
mission being  of  the  opinion  that  it  has  no  jurisdiction  in  the 
premises, 

It  is  hereby  ordered  that  the  complaint  in  this  proceeding  be 
and  the  same  is  hereby  dismissed. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commission 
of  the  State  of  California. 
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IN  RE  W.  L.  COUETEIGHT,  a  Water  UtiUty. 
[Decision  No.  2476;  Case  No.  797.] 

Service  —  Water  —  Purchased  supply  —  Adequticy. 

An  individual  who  distributes  to  persons  purchasing  lots  from 
him,  water  procured  from  a  water  company,  was  ordered  to  pay  to 
the  company  his  monthly  bills  in  advance  on  or  before  the  10th  day 
of  each  month  so  as  to  procure  a  continuous  and  adequate  supply  of 
water  to  his  consumers,  and  was  given  permission  to  require  pay- 
ments in  advance  as  necessary,  such  payments  to  be  made  on  or  before 
the  5th  day  of  each  month,  and  to  disconnect  any  consumers  who  fail 
to  make  advance  payments  when  demanded  on  or  before  the  10th  of 
each  month. 

[June  14,  1015.] 

Investigation  on  the  Commission's  own  motion  into  the  rates, 
service,  rules,  regulations,  and  practices  of  W.  L.  Courtright,  a 
water  utility.  The  respondent  was  ordered  to  pay  his  monthly 
bills  for  the  water  which  was  purchased  by  him  from  a  water  com- 
pany, promptly  in  advance,  so  as  to  give  his  consumers  continuous 
and  adequate  water  service. 

Appearances:    W.  L.  Courtright  in  person. 

Thelen,  Commissioner:  In  case  No.  735,  McCoy  v.  Marin 
Water  &  Power  Co.  in  which  case  a  decision  is  this  day  being 
rendered,  the  complainants  asked  this  Commission  to  direct 
Marin  Water  &  Power  Company  to  serve  water  to  them  directly 
for  the  use  in  the  Laurel  Dells  Subdivision  of  San  Rafael.  The 
evidence  in  case  No.  735  shows  that  Laurel  Dells  Subdivision  has 
been  placed  on  the  market  by  W.  L.  Courtright;  that  Courtright 
agreed  to  supply  water  to  purchasers  of  lots  in  this  subdivision ; 
that  he  secures  his  water  from  Marin  Water  &  Power  Company 
and  pumps  it  into  a  tank  on  the  higher  portion  of  the  Laurel  Dells 
Subdivision,  from  which  tank  the  water  is  distributed  to  Court- 
right's  customers  through  a  distribution  system  constructed  and 
owned  by  Courtright ;  that  a  portion  of  this  subdivision  could  be 
supplied  by  Marin  Water  &  Power  Company  by  gravity  flow,  but 
that  a  number  of  Courtright's  customers  live  at  an  elevation  above 
the  line  of  gravity  flow  and  cannot  be  supplied  without  pumping ; 
that  on  a  number  of  occasions,  namely,  May  5,  November  14, 
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December  7,  1914,  and  April  11,  1915,  Marin  Water  &  Power 
Company  shut  off  Courtright's  water  by  reason  of  his  failure  to 
make  the  necessary  monthly  advance  payments  for  water,  with  the 
result  that  Courtright's  consumers  were  without  water  for  periods 
ranging  from  one  day  to  two  or  three  days ;  and  that  the  complain- 
ants in  case  No.  735,  accordingly  desire  to  discontinue  taking 
water  from  Courtright,  and  to  have  this  Commission  direct  Marin 
Water  &  Power  Company  to  build  its  distributing  system  into 
this  subdivision,  and  to  serve  complainants  and  others  directly. 

The  evidence  in  case  No,  735  shows  that  Courtright  has  com- 
pletely piped  this  subdivision,  and  that  it  would  be  a  waste  of 
money  to  direct  Marin  Water  &  Power  Company  to  duplicate  his 
system.  Marin  Water  &  Power  Company  is  unwilling  to  take 
over  the  operation  of  the  system  because  of  the  fact  that  it  will  be 
necessary  to  pump  water  to  supply  a  number  of  Courtright's  con- 
sumers. The  Marin  Water  &  Power  Company  is  unwilling  to 
establish  a  precedent  which  may  result  in  the  company's  being 
asked  to  pump  water  in  a  large  number  of  other  cases  in  which 
subdivisions  at  a  high  elevation  are  or  may  hereafter  be  placed  on 
the  market.  Mr.  Courtright  desires  to  retain  his  distribution 
system  so  as  to  be  in  a  position  to  deliver  water  to  other  lands 
which  he  is  subdividing  and  which  he  desires  to  supply  with 
water  through  this  system. 

The  Commission  being  of  the  opinion  that  the  complaint  in  case 
No.  735,  could  not  be  satisfactorily  adjusted  unless  Courtright 
were  brought  before  it,  instituted  the  above-entitled  investigation, 
on  its  own  motion,  into  the  rates,  rules,  service,  regulations,  and 
practices  of  Courtright^  A  public  hearing  in  this  investigation 
was  held  in  San  Francisco  on  May  22,  1915. 

The  evidence  on  this  hearing  shows  that  the  entire  difficulty  has 
resulted  from  Courtright's  failure  to  pay  his  monthly  bills,  in 
advance,  to  Marin  Water  &  Power  Company.  The  Company  is 
now  suing  Courtright  for  moneys  due  for  water  delivered  in  the 
past,  and  does  not  feel  justified  in  delivering  water  further  ex- 
cept on  prepayment,  month  by  month.  Courtright  claims,  in  par- 
tial justification,  that  his  consumers  are  slow  in  paying  their 
monthly  bills,  and  that  he  needs  the  money  from  this  source  to 
enable  him  to  pay  the  bills  of  Marin  Water  &  Power  Company. 
The  evidence  shows  that  Courtright  is  buying  his  water  from 
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Marin  Water  &  Power  Company  at  30  cents  per  thousand  gallons, 
and  that  he  is  reselling  it  at  50  cents  per  thousand  gallons.  Some 
water  is  lost  in  Courtright's  distributing  system  and  he  is  put  to 
some  additional  expense  to  pump  to  his  tank  the  water  received 
from  Marin  Water  &  Power  Company. 

Marin  Water  &  Power  Company  agreed  at  the  hearing  that  it 
would  extend  the  time  for  Courtright's  monthly  advance  pay- 
ments until  the  10th  of  each  month,  so  as  to  give  him  an  opportun- 
ity to  collect  his  bills  from  his  own  consumers.  Courtright  will 
have  the  right  to  demand  payment  in  advance  from  such  of  his 
consumers  as  do  not  pay  their  bills  promptly,  with  the  privilege 
of  disconnecting  such  consumers  as  do  not  make  their  advance 
payments  by  the  10th  of  the  month. 

Courtright  drew  attention  to  the  fact  that  he  could  save  con- 
siderable pumping  expense  and  also  leakage  if  a  connection  with 
the  Marin  Water  &  Power  Company's  main  lying  in  the  San  Raf- 
ael and  San  Quentin  road  were  made  at  a  point  in  the  extension 
of  an  unnamed  street  lying  next  northwesterly  from  Eva  street. 
Such  connection  would  enable  Courtright  to  lead  water  directly 
to  his  3-inch  distribution  line  and  to  serve  a  larger  portion  of  his 
consumers  without  the  expense  of  pumping.  Marin  Water  & 
Power  Company  has  agreed  to  make  such  connection  without  ex- 
pense to  Courtright  for  the  connection  itself,  and  to  install  a  1- 
inch  meter. 

Both  the  Commission  and  Marin  Water  &  Power  Company 
have  gone  as  far  as  they  could  to  improve  Courtright's  situation. 
He  agreed  with  each  purchaser  in  his  subdivision  to  supply  water, 
and  it  is  his  duty,  both  under  his  contracts  and  as  a  public  utility, 
to  see  to  it  that  his  customers  secure  water  continuously.  The 
Commission  will  expect  Mr.  Courtright  henceforth  to  pay  his 
water  bills  promptly,  so  that  there  will  be  no  occasion  for  shutting 
off  the  water  and  no  necessity  for  further  proceedings  to  compel 
the  performance  by  Courtright  of  his  obligation  as  a  public  utility. 

I  submit  the  following  form  of  order : 

ORDER. 

The  Railroad  Commission  having  instituted  on  its  own  motion 
the  above-entitled  investigation  into  the  rates,  service,  rules,  regu- 
lations, and  practices  of  W.  L.  Courtright,  a  water  utility  engaged 
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in  the  sale  of  water  for  compensation  in  San  Rafael,  and  a  public 
hearing  having  been  held  and  this  ease  being  now  ready  for  deci- 
sion. 

It  is  hereby  ordered  that  W.  L.  Courtright,  a  water  utility,  be 
and  he  is  hereby  directed  to  pay  his  monthly  water  bills  to  Marin 
Water  &  Power  Company  promptly,  in  advance,  on  or  before  the 
10th  day  of  each  month,  and  to  give  to  his  consumers  continuous 
and  adequate  water  service.  Mr.  Courtright  may  require  pay- 
ment in  advance  from  his  consumers  where  necessary,  such  pay- 
ment to  be  made  on  or  before  the  5th  day  of  each  month,  and  may 
disconnect  any  consumer  who  fails  to  make  advance  payments, 
when  demanded,  on  or  before  the  10th  day  of  each  month. 

The  forgoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commifi- 
sion  of  the  State  of  California. 

Note. — In  McCoy  v.  Marin  Water  &  Power  Co.  Case  No.  735, 
June  14;  1915,  a  number  of  the  consumers  taking  water  from  Court- 
right,  the  respondent  in  the  foregoing  case,  petitioned  the  Commis- 
sion for  an  order  directing  the  Marin  Water  &  Power  Company  to 
serve  water  to  them  directly.  The  foregoing  order  having  provided 
for  adequate  and  sufficient  water  service  to  the  complainants,  the 
complaint.  No.  735,  was  dismissed. 


CAIilFORNIA  RAIIiROAD  OOMMISSIOlf. 

ATLANTIC  TRANSFER  COMPANY 

v. 

LOS  ANGELES  TRANSFER  COMPANY  et  aL 

[Decision  No.  2489;  Case  No.  730.] 

ComntiaMon  —  Jurisdiction  —  Transfer  company. 

The  California  Commission  has  no  jurifldiction  over  transfer 
companies  engaged  in  carrying  baggage,  trunks,  valises,  and  parcels  for 
hire,  although  such  companies  are  common  carriers. 

Ctnnmission  ^  Jurisdiction '^  Carriers  ^  ChecJcing  'baggage  a^  HottHs 
and  residences. 

The  California  Commission  has  no  jurisdiction  over  the  service 
rendered  by  a  railway  company  in  checking  baggage  at  hotels  and  pri- 
vate residences  since  the  carrier  has  performed  its  full  duty  when  it 
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accepts  baggage  at  its  depot,  transports  it,  and  makes  delivery  at  des- 
tination upon  its  own  terminal. 

[June  17,  1916.] 

CoMPULiNT  by  the  Atlantic  Transfer  Company  asking  that  a 
contract  whereby  the  Pacific  Electric  Railway  Company  gives  the 
Los  Angeles  Transfer  Company  the  sole  right  to  check  baggage  at 
hotels  and  residences  to  points  over  its  lines  be  declared  void ;  dis- 
niissed. 

Appearances:  Nathaniel  R.  Rutherford,  Jr.,  for  complain- 
ants; Gray,  Barker,  &  Bowen,  for  Los  Angeles  Transfer  Com- 
pany ;  Frank  Karr,  for  Pacific  Electric  Railway  Company. 

Thelen,  Commissioner:  The  complaint  herein  alleges  in 
part  that  Pacific  Electric  Railway  Company  is  a  common  carrier 
engaged  in  the  business  of  transporting  passengers  and  freight 
for  hire  over  its  various  lines  of  railway,  particularly  over  its 
line  of  railway  running  from  Los  Angeles  city  to  Los  Angeles 
harbor ;  that  Atlantic  Transfer  Company  and  Los  Angeles  Trans- 
fer Company  are  engaged  in  the  business  of  carrying  for  hire 
baggage,  trunks,  valises,  and  parcels  from  place  to  place  in  the 
city  of  Los  Angeles,  and  that  Los  Angeles  Transfer  Company  does 
l)U8ine88  in  and  through  every  county  in  California ;  that  Los  An- 
gles Transfer  Company  and  Pacific  Electric  Railway  Company 
have  entered  into  a  contract  which,  in  its  practical  operation, 
iimounts  to  an  absolute  monopoly,  in  violation  of  §§  1673,  1674, 
and  1675  of  the  Civil  Code ;  that  said  contract  provides  in  part 
that  Los  Angeles  Transfer  Company  shall  have  the  sole  right  to 
check  baggage  at  hotels  and  residences  in  Los  Angeles  to  points 
reached  over  the  lines  of  Pacific  Electric  Railway  Company,  for 
a  compensation  of  50  cents  per  trunk  and  25  cents  for  small  bag- 
gage and  parcels;  that  said  prices  are  as  reasonable  as  could  be 
^expected  to  pay  a  reasonable  profit  on  the  service,  but  that  in  the 
reasonableness  of  the  compensation,  together  with  the  exclusive 
character  of  the  privilege,  lies  the  monopolistic  feature  thereof ; 
and  that  complainant  will  upon  the  trial  produce  afiidavits  from 
many  hotels  and  rooming  houses  in  Los  Angeles  to  the  effect  that 
the  service  of  Los  Angeles  Transfer  Company  has  been  unsatis- 
factory in  that  the  company  does  not  promptly  attend  to  its  duties 
and  at  times  seriously  inconveniences  its  patrons.    Complainant 
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thereupon  asks  this  Commission  to  declare  the  contract  between 
Los  Angeles  Transfer  Company  and  Pacific  Electric  Railway 
Company  to  be  void  in  so  far  as  it  relates  to  and  reaches  out  of 
the  possessions,  stations,  lines,  and  trains  of  Pacific  Electric  Com- 
pany. 

Los  Angeles  Transfer  Company  and  Pacific  Electric  Eailway 
Company  each  filed  an  answer  denying  the  Commission's  juris- 
diction and  making  other  defenses. 

A  public  hearing  was  held  in  Los  Angeles  on  June  1, 1915. 

At  this  hearing,  complainant  oflFered  to  prove  that  the  service 
of  Los  Angeles  Transfer  Company  has  been  the  subject  of  con- 
siderable complaint,  and  that  baggage  frequently  is  not  called  for 
by  the  company  for  periods  of  as  long  as  twenty-four  hours.  The 
complainant  admitted  that  this  Commission  has  no  power  to  d^ 
clare  the  contract  between  Los  Angeles  Transfer  Company  and 
Pacific  Electric  Railway  Company  to  be*void,  and  asked  and  was 
granted  leave  to  amend  its  prayer  to  ask  that  Los  Angeles  Trans- 
fer Company  be  compelled  to  give  better  service,  or  else  that 
Atlantic  Transfer  Company  be  permitted  to  compete  in  the  busi- 
ness of  checking  baggage  at  homes  and  hotels. 

The  definitions  of  "public  utility"  and  "common  carrier" 
given  in  §  2  of  the  Public  Utilities  act  do  not  include  companies 
such  as  Los  Angeles  Transfer  Company.  While  the  company  is 
undoubtedly  a  common  carrier  at  common  law,  there  are  classes 
of  common  carriers,  including  baggage  and  transfer  companies, 
jitney  busses  and  others  over  which  this  Commission  has  not  been 
given  jurisdiction.  The  complaint  must  accordingly  be  dismissed 
in  so  far  as  it  asks  relief  against  Los  Angeles  Transfer  Company. 

The  remaining  question  under  the  head  of  jurisdiction  is 
whether  this  Commission,  by  reason  of  its  jurisdiction  over  Paci- 
fic Electric  Railway  Company,  has  any  power  to  compel  that  com- 
pany to  take  any  action  in  the  premises.  The  question  of  this 
Commission's  authority  with  reference  to  contracts  such  as  that 
between  Los  Angeles  Transfer  Company  and  Pacific  Electric 
Railway  Company  was  fully  considered  by  this  Commission  in 
Red  Line  Tourists  Agency  v.  Southern  P.  Co.  (vol.  3,  Opinions 
&  Orders  of  Railroad  Commission  of  California,  p.  526),  decided 
on  August  30,  1913,  to  which  decision  reference  is  hereby  made. 
This  case  dealt  principally  with  soliciting  on  the  premises,  trains, 
and  boats  of  the  railway  company.    Complainant  in  the  present 
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proceeding  seeks  to  distinguish  its  case  by  asking  relief  only  with 
reference  to  the  checking  of  baggage  at  residences  and  hotels^  off 
the  premises  of  Pacific  Electric  Railway  Company. 

As  the  Commission  has  no  jurisdiction  over  Los  Angeles  Trans- 
fer Company,  it  follows  that  it  has  no  jurisdiction  whatsoever  in 
this  case  unless  it  has  jurisdiction  over  Pacific  Electric  Railway 
Company  with  respect  to  this  particular  service.  On  this  point, 
Mr.  D.  W.  Pontius,  Pacific  Electric  Railway  Company's  traffic 
manager,  testified  that  the  company  had  never  held  itself  out  as 
performing  the  service  of  checking  baggage  at  residences  and 
hotels,  and  that  none  of  its  tariffs  on  file  with  the  Railroad  Com- 
mission refer  to  Los  Angeles  Transfer  Company  or  to  this  service. 

In  a  similar  case  which  came  before  the  Interstate  Commerce 
Commission,  Cosby  v.  Richmond  Transfer  Co.  23  Inters.  Com. 
Rep.  75,  Commissioner  Franklin  K.  Lane  said :  "If  there  was  a 
duty  imposed  by  law  upon  the  railroad  to  provide  such  service,  as 
has  been  aforesaid,  the  interposition  of  an  agent  would  not  with- 
draw the  carrier  in  providing  such  service  from  governmental 
control.  But  there  is  no  such  duty  arising  either  under  statute, 
common  law,  or  custom.  The  carrier  has  performed  what  is  re- 
quired of  it  when  it  accepts  baggage  at  its  depot,  transports  it, 
and  makes  delivery  at  destination  upon  its  own  terminal." 

So  here,  in  the  absence  of  a  more  extended  undertaking  to  the 
public,  Pacific  Electric  Railway  Company  has  performed  its  duty 
when  it  accepts  baggage  at  its  depot,  transports  it,  and  makes 
delivery  at  destination  upon  its  own  terminal.  When  provision 
is  made  for  anything  further,  such  action  is  taken  voluntarily, 
and  not  in  performance  of  a  duty  which  can  be  enforced  against 
the  railway  company. 

As  there  is  no  evidence  to  show  that  Pacific  Electric  Railway 
Company  has  become  obligated  to  provide  for  checking  baggage 
at  residences  and  hotels,  this  Commission  has  no  jurisdiction  over 
this  service. 

After  careful  consideration,  I  conclude  that  this  action  must  be 
dismissed,  because  of  want  of  jurisdiction  in  this  Commission. 

An  order  dismissing  the  complaint  was  entered. 

Note. — For  cases  involving  discrimination  as  to  terminal  transfer 
facilities,  see  Steelman  v.  Chicago  &  E.  I.  E.  Co.  P.U.B.1915B,  959, 
and  note  attached  thereto. 
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ARIZONA  CORPORATION  COMMISSION. 

UNION  TEANSFER 

V. 

AEIZONA  BASTEEN. RAILROAD  COMPANY  et  al. 
[Docket  No.  226.] 

Railroads  ^IHsorimination'^  Baggage  transfer  privileges. 

The  delegation  of  the  right  by  contract  to  solicit  baggage  on 
trains  and  check  from  residences  and  hotels  to  one  company,  and  the 
denial  of  such  rights  or  privileges  to  other  companies,  is  not  undue 
discrimination;  but  privileges  or  concessions  in  or  about  depots,  sta- 
tion grounds,  or  buildings  should  be  equal  to  all  transfer  oompaniea 

[June  8, 1015.] 

Complaint  as  to  undue  discrimination  in  granting  baggage 
soliciting  and  checking  privileges ;  upeld  in  part. 

Appearances:  G.  P.  BuUard  for  complainant;  George  H. 
Coj05n  for  Lightning  Delivery  Company;  Chalmers  &  Kent  for 
Atchison,  Topeka,  &  Santa  Fe  R.  R.  Co. ;  C.  M.  Scott  for  Ari- 
zona Eastern  Eailroad  Company. 

By  the  Commission:  Complainant  is  an  association  engaged 
in  general  transfer,  express,  and  warehouse  business  in  Phoenix. 
By  complaint  filed  January  22,  1915,  it  alleges  that  the  privi^ 
leges  and  concessions  granted  by  respondents  to  the  Lightning 
Delivery  Company  in  the  solicitation  of  baggage  upon  trains,  in 
checking  baggage  from  passengers'  residence  to  destination  by 
rail,  and  in  preferences  with  respect  to  access  to  respondent's 
baggage  rooms  and  depots,  constitute  discrimination  which  should 
be  abated. 

Respondent  railroad  companies  admit  having  a  contract  where* 
by  the  Lightning  Delivery  Company  has  the  privilege  to  solicit 
the  hauling  of  baggage  from  passengers  on  their  trains,  and  the 
exclusive  right  in  Phoenix  of  checking  passengers'  baggage  from 
residences  through  to  the  destination  of  passengers. 

It  appears  from  the  record  that  complainants  are  in  competi- 
tion with  the  Lightning  Delivery  Company  in  the  hauling,  or 
transportation,  of  baggage  from  and  to  passenger  depots  of  the 

respondent  railroads  in  Phcenix,  and  at  least  to  the  extent  of  the 
P.U.R.1916D. 
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contractual  relations  existing  between  respondents  and  the  Light- 
ning Delivery  Company  are  at  a  disadvantage. 

It  is  in  evidence  that  a  passenger  on  the  Atchison^  Topeka  ^ 
Santa  Fe  Railway  (hereinafter  styled  Santa  Fe)  was  induced  to 
surrender  her  check  to  a  solicitor  of  the  Lightning  Delivery  Com- 
pany with  the  understanding  that  the  charge  for  delivery  would 
be  25  cents ;  that  a  receipt  was  given  for  the  baggage  check  calling 
for  delivery  of  a  trunk  to  the  passenger's  residence ;  that  the  bag- 
gage was  hauled  to  residence  on  a  Saturday,  delivery  refused 
upon  tender  of  25  cents ;  trunk  hauled  back  to  warehouse  of  Light- 
ning Delivery  Company  and  held  until  Monday  or  Tuesday  fol- 
lowingy  and  50  cents  finally  exacted  for  the  same. 

Other  instances  of  overcharge,  or  attempted  overcharge,  in  con- 
nection with  solicitation  on  trains  of  Arizona  Eastern  by  the 
agents  of  Lightning  Delivery  Company  are  of  record.  Agents 
and  drivers  of  Lightning  Delivery  Company  have  solicited  busi- 
ness on  platforms  and  station  grounds  of  respondents  inside  of  the 
line  or  space  from  which  agents  of  complainant  and  other  transfer 
companies  are  barred. 

It  is  shown  that  agents  of  the  Lightning  Delivery  Company 
have  admitted  passengers  to  the  Santa  Fe  depot  who  wished  to 
examine  their  baggage  before  accepting  same,  and,  through  such 
privileges,  have  been  able  to  secure  the  hauling  of  baggage  of 
passengers  who  were  negotiating  with  the  Union  Transfer,  who, 
no  doubt,  would  have  secured  the  business  had  they  been  accorded 
equal  privileges. 

It  is  stated  that  the  baggage  departments  of  respondent  rail- 
roads have  made  delivery  of  baggage  to  agents  and  drivers  of  the 
Lightning  Delivery  before  serving  agents  and  drivers  of  Union 
Transfer,  notwithstanding  the  latter  were  the  first  applicants  for 
service. 

It  is  stated  that  some  of  these  unusual  privileges  and  conces- 
sions about  the  station  have  been  discontinued  or  modified  since 
the  filing  of  the  complaint  herein.  The  baggage  master  for  the 
Santa  Fe  states :  "At  the  present  time  there  is  no  discrimination 
at  all;  everybody  is  kept  out  with  the  exception  of  the  Lightning 
Delivery.  When  they  bring  baggage  to  the  depot,  checked  to  des- 
tination^ we  allow  them  to  come  in  because  they  have  to  come  to 
the  desk  and  sign  a  receipt." 

P.U.R.1936D. 
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The  Commission  has  before  it  a  contract  between  the  Santa  Fe 
and  Lightning  Delivery  Company  covering  the  year  ending  June 
1,  1914,  which  gives  the  Delivery  Company  the  exclusive  privi- 
lege of  entering  the  trains  of  the  Santa  Fe  running  to  and  from 
the  city  of  Phoenix,  and  of  soliciting  of  the  passengers  thereon 
the  right  to  transfer  such  passengers  and  their  baggage  from  its 
trains  to  points  within  the  city  of  Phoenix.  Free  passes  on  its 
trains  are  provided  to  such  person  or  persons  as  may  be  designa- 
ted by  the  Delivery  Company.  The  Delivery  Company  is  paid 
the  sum  of  $40  per  month  for  the  transferring  of  United  Stat^ 
mail,  the  Lightning  Delivery  Company,  on  its  side,  agreeing  to 
meet  all  trains  with  conveyances  suitable  for  the  transportation  of 
passengers  and  baggage  and  "to  charge  for  the  performance  of 
such  services  rates  not  to  exceed  the  prevailing  rates  for  such 
service  in  said  city."  The  charge  for  transferring  between  the 
depots  of  respondent  companies  and  in  connection  with  their 
tickets  is  12^  cents  for  each  trunk,  valise,  or  other  baggage.  An- 
other provision  of  the  contract  is  "to  present  to  each  passenger  at 
the  time  of  making  the  contract  for  the  transfer  of  his  or  her 
person  and  baggage  a  printed  card  in  convenient  form,  showing 
the  rates  fixed  for  such  transfer,  so  that  the  passenger  may  know 
that  the  proper  rates  have  been  charged  by  the  Delivery  Com- 
pany.'^  This  provision  of  the  contract  is  not  being  observed,  and 
the  failure  to  observe  this  provision  opens  the  doors  to  misrep- 
resentation and  overcharge  in  charges  by  agents  of  the  Lightning 
Delivery  Company.  The  remaining  provisions  of  the  contract 
have  to  do  with  the  checking  of  baggage  at  hotels  and  residences, 
to  be  forwarded  by  the  railway  companies.  A  further  provision 
of  the  contract  is  that  the  Lightning  Delivery  Company  "will 
furnish  and  maintain  a  solicitor  upon  the  railway  company's 
depot  platform  and  station  reservation  in  said  city  of  Phoenix  to 
solicit  for  passengers  and  their  baggage,  which  solicitor  shall  wear 
a  proper  uniform." 

For  such  privileges  the  Lightning  Delivery  Company  pays  the 

Santa  Fe  30  per  cent  of  its  earnings  accruing  by  business  solicited 

by  agents  of  the  Delivery  Company.     The  Lightning  Delivery 

Company  pays  to  the  Arizona  Eastern  $80  per  month  for  the 

privilege  of  soliciting  baggage  and  selling  merchandise  on  its 

trains;  the  Delivery  Company  then  sublets  this  privilege  to  a 
P.U.R.1916D. 
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news  agent  who  pays  $80  a  month  for  the  privilege  of  selling 
goods  on  the  train,  and  the  Delivery  Company  pays  the  News 
Agent  20  per  cent  commission  on  all  earnkags  accruing  on  bag- 
gage secured  by  him. 

It  is  stated  that  the  earnings  and  compensation  received  by  the 
Lightning  Delivery  Company  from  the  respondent  carriers  for 
hauling  mails  between  the  stations  and  postoffice  are  a  consider- 
ation in  the  contract  and  privileges  accorded  thereunder.  The 
tracks  of  both  the  Santa  Fe  and  Arizona  Eastern  at  the  terminals 
of  these  lines  in  Phoenix  occupy  public  streets  or  alleys.  The 
record  does  not  disclose  whether  the  city  of  Phoenix  has  attempted 
to  regulate  the  matter  of  soliciting  passengers  and  baggage  at  the 
stations  of  the  respondent  railroads  in  Phoenix  or  not.  The  fact 
that  the  tracks  occupy  public  highw^ays  would  appear  to  give  the 
general  public,  including  solicitors,  free  access  to  the  trains  un- 
less there  is  some  municipal  prohibition  or  restriction.  The  Com- 
mission will  not  attempt  to  deal  with  this  feature  of  the  situation. 
"We  are  of  the  opinion,  however,  that  discrimination  has  resulted 
from  undue  and  unnecessary  privileges  accorded  the  Lightning 
Delivery  Company  in  the  baggage  rooms,  station  buildings,  and 
grounds  of  respondents,  and  this  should  be  discontinued. 

In  the  matter  of  solicitation  of  baggage  on  the  trains  for  de- 
livery to  hotels  and  residences,  and  in  the  matter  of  checking  bag- 
gage from  hotels  and  residences  to  destination  of  passengers,  it  is 
obvious  that  this  practice  is  one  in  the  interest  of  the  traveling 
public ;  that  the  railroad  companies  may  profit  to  the  extent  of  a 
fixed  charge  for  such  privilege,  or  a  percentage  of  the  earnings 
accruing  on  such  business,  does  not  change  this  obvious  fact.  It 
is  a  decided  convenience  for  passengers  on  trains  to  be  able  .to 
make  arrangements  for  delivery  of  their  baggage  without  the  an- 
noyance and  loss  of  time  that  would  result  from  completing  such 
arrangementa  after  their  arrival  at  the  stations ;  and  it  is  likewise 
apparent  that  it  is  a  material  convenience  to  the  traveling  public 
to  be  able  to  check  from  their  residences  and  hotels,  their  baggage 
through  to  destination.  This  feature  of  transportation  has  been 
presented  to  many  Commissions  and  courts  and  there  appears  to 
be  some  diversity  of  opinion  and  ruling  as  to  the  propriety  and 
lawfulness  of  such  practice.    It  is  clear  that  railroad  companies 

could  not  allow  indiscriminately  all  transfer  companies  the  right 
P.U.R.1915D.  47 
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to  check  baggage  from  hotels  and  residences,  or  to  place  solicitors 
upon  trains.  Eailroads  necessarily  must  exact  bonds  for  the 
faithful  performance  of  these  duties.  The  checking  of  baggage 
and  observance  of  tariffs  and  regulations  as  to  weight,  excess 
charges,  etc.,  would  make  it  impracticable,  if  not  impossible,  to 
permit  the  general  checking  of  baggage  by  all  transfer  companies 
and  agents  and  insure  observance  of  state  and  interstate  charges 
and  rules.  The  delegation  of  the  right  by  contract  to  solicit  bag- 
gage on  trains  and  check  from  residences  and  hotels  to  one  com- 
pany, and  the  denial  of  such  rights  or  privileges  to  other 
companies,  cannot  be  viewed  as  undue  discrimination.  The  con- 
tracting parties  to  such  arrangement  must  use  care  to  protect  the 
public  against  imposition  and  the  exaction  of  discriminatory 
charges  for  services  rendered  by  the  transfer  company.  It  is  our 
opinion  that  the  privileges  around  the  stations  and  trains  and  bag- 
gage rooms  should  be  equal  to  all  transfer  companies.  Certainly 
the  contracting  transfer  company  should  not  be  accorded  privi- 
leges that  will  result  in  other  transfer  companies  being  deprived 
of  business  secured,  or  being  deprived  of  business  upon  equal 
terms.  The  question  has  been  raised  as  to  the  authority  of  the 
Commission  to  deal  generally  with  this  subject.  The  supervisoral 
and  regulatory  powers  of  the  Arizona  Commission  are  broad  and 
comprehensive.  We  are  not  called  upon  in  this  case  to  determine 
whether  a  transfer  company  hauling  passengers  and  baggage  for 
hire  within  the  city  is  a  public  service  corporation  or  not.  The 
question  of  the  right  of  railroad  companies  to  grant  free  transpor- 
tation is  not  involved  in  this  case.  Our  conclusions  are  that  there 
has  been  questionable  practice  on  the  part  of  the  Lightning 
Delivery  Company  in  its  procedure  in  soliciting  and  charging  for 
the  delivery  of  baggage.  We  are  inclined  to  the  opinion  that  this 
is  the  natural  result  of  employment  of  agents  who  are  not  under 
the  direct  eye  and  supervision  of  the  company's  officers.  We  are 
also  of  the  opinion  that  the  respondent  railroads  themselves  have 
been  lax  in  not  seeing  that  their  contract  with  the  Lightning  De- 
livery Company  was  fully  observed  and  in  according  undue  and 
unnecessary  privileges  to  the  agents  of  the  Lightning  Delivery 
Company  in  and  about  their  station  buildings  in  Phoenix. 
P.U.R.1916D. 
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ORDER. 

This  case  being  at  issue  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and  filed  a 
report  containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part  hereof, 

It  is  ordered  that  the  above-named  respondents  be,  and  they  are 
hereby,  notified  and  required  to  cease  and  desist,  on  or  before 
June  15,  1915,  from  the  practice  of  permitting  the  Lightning 
Delivery  Company,  or  any  other  company  or  persons,  to  exercise 
any  privileges  or  concessions  in  or  about  their  depots,  station 
grounds,  or  buildings  not  accorded  to  other  transfer  companies 
and  the  general  public  in  the  solicitation  of  passengers  for  trans- 
portation of  themselves  or  property  or  in  the  delivery  and  receipt 
of  baggage. 

It  is  further  ordered  that  the  contracts  and  arrangements  ex- 
isting between  the  Lightning  Delivery  Company  and  the  respond- 
ents above  named  are  hereby  approved  and  may  be  continued 
under  the  following  conditions,  and  not  otherwise: 

1st.  That  the  charge  or  charges  for  delivery  of  baggage  and 
passengers  must  be  ujaiform,  and  shall  not  exceed  the  prevailing 
rates  for  like  services  in  the  city  of  Phoenix. 

2d.  That  upon  surrender  of  checks  by  passengers,  receipts 
therefor  must  be  given,  and  said  receipts  must  show  plainly  the 
amount  of  charges  paid  or  to  be  paid,  and  whether  prepaid  or  to 
be  paid  upon  delivery  of  baggage. 

Arizona  Corporation  Commission,  A.  W.  Cole,  Commissioner. 

Note. — ^XJpon  the  question  of  discrimination  in  the  granting  of 
transfer  privileges,  see  also  Steelman  v.  Chicago  &  E.  I.  R.  Co. 
P.U.B.1915B,  959,  and  note  on  discrimination  as  to  terminal  fa- 
cilities, at  p.  980. 
P.U3.19l^D. 
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DISTRICT  OF  COLUMBIA  PUBIilC  UTIIilTIES  COMMISSIOX. 

IN  RE  METROPOLITAN  COACH  COMPANY. 

[Order  No.  155;  Formal  Case  No.  30;  P.  U.  C.  No.  1473-4.] 

Bates -^  CoiteJi  company  ^-^  Increase  denied  ^  Unsatisfactory  service. 
A  coach  company,  operating  as  a  public  carrier,  was  refused  an 
application  for  an  increase  in  its  rates,  although  it  appeared  that  its 
gross  revenue  was  not  sufficient  to  take  care  of  the  operating  expenses 
and  the  taxes,  where  the  service  was  poor,  and  the  schedules  filed  with 
the  Commission  by  "the  company  were  not  being  regularly  maintained, 
and  these  conditions  had  been  repeatedly  brought  to  the  attention  of 
the  company. 

[June  30,  1916.] 

Application  by  the  Metropolitan  Coach  Company  for  increase 
in  rates ;  denied. 

By  the  Commission:.  The  Commission  having  received  an 
application  from  the  Metropolitan  Coach  Company  to  increase  its 
rate  of  fare  from  the  present  rate  of  six  tickets  for  25  cents  to  a 
flat  rate  of  5  cents  per  ride  on  the  groimds,  among  other  things, 
that  the  company  is  unable  to  continue  to  furnish  service  under 
the  present  rate  of  fare,  an  investigation  was  made  and  a  formal 
hearing  after  due  notice  was  held  on  May  20ih,  1915. 

At  the  hearing  the  representative  of  the  Metropolitan  Coach 
Company  reiterated  the  request,  and  referred  the  Commission  to 
the  annual  reports  of  the  company  for  information  concerning  its 
finances.  No  objection  to  the  increase  in  fare  was  made  at  the 
hearing,  nor  has  any  written  protest  been  received. 

The  Metropolitan  Coach  Company  owns  no  unencumbered  real 
property,  and  such  expenditures  as  it  has  made  for  garage  and 
plant  facilities  have  been  made  upon  leased  land.  The  said  com- 
pany owns  six  coaches,  the  cost  price  of  which  was  $3,749  each, 
making  a  total  cost  price  of  $22,494.  There  is  a  balance  still  due 
thereon  of  $2,894.  A  liberal  estimate  of  the  fair  value  of  the 
property  of  the  company  is  $11,000. 

Since  the  company,  during  a  large  part  of  the  calendar  year 
1914,  was  operating  over  a  longer  route  than  at  present,  and  was 
operating  four  large  busses  which  have  since  been  disposed  of, 
the  operating  conditions  of  the  company  for  the  year  1913  approx- 
P.U.R.1936D. 
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imate  more  nearly  to  the  present  conditions  than  do  those  for  the 
year  1914,  and  therefore  the  report  of  the  company  for  the  year 
1913  is  selected  for  purposes  of  comparison.  The  net  operating 
revenue  for  that  year  was  $1,080.12.  Assuming  that  the  revenue 
passengers  will  number  the  same  as  in  1913,  the  annual  revenue 
will  be  increased  by  $4,172.14  over  that  year  by  an  increase  of 
fare  to  5  cents;  and  assuming  that  the  operating  expenses  will 
remain  the  same  as  in  1918,  the  annual  net  operating  revenue 
will  be  $5,252.26. 

Assuming  the  life  of  the  coaches  to  be  six  years,  the  company 
should  be  setting  aside  annually  for  depreciation  $3,750;  and, 
assuming  yearly  taxes  at  1^  per  cent  on  a  valuation  of  $11,000, 
the  company  should  provide  $165  annually  for  taxes.  This  total 
annual  charge  of  $3,915,  with  a  net  operating  revenue  of  $1,080:- 
12  when  operating  under  the  conditions  for  the  year  1913,  would 
leave  a  deficit  of  $2,834.88,  but  with  a  net  operating  revenue  of 
$5,252.26  when  operating  under  the  same  conditions  except  for 
an  increase  of  fare  to  5  cents,  it  would  leave  a  gross  income,  less 
operating  expenses  and  taxes,  of  $1,337.26. 

However,  the  service  furnished  by  the  company  is  unsatisfac- 
tory. There  are  not  enough  coaches  to  handle  the  traffic,  the  con- 
dition of  the  present  coaches  is  poor,  and  the  schedules  filed  with 
the  Commission  by  the  company  are  not  being  regularly  main- 
tained. These  conditions  have  been  repeatedly  brought  to  the  at- 
tention of  the  company. 

In  view  of  these  facts,  the  Commission  is  of  the  opinion  that 
while  a  5-cent  flat  rate  of  fare  would  be  just  and  reasonable  if 
reasonably  satisfactory  service  were  furnished  by  the  company, 
it  is  not  justified  under  the  present  conditions.     It  is  therefore 

Ordered: 

(1)  That  the  petition  of  the  Metropolitan  Coach  Company  to 
increase  its  rate  of  fare  to  a  flat  rate  of  5  cents  be  denied. 

(2)  That  the  Commission  will  give  further  consideration  to  a 
petition  for  an  increase  in  rate  of  fare  after  reasonably  satis- 
factory service  shall  have  been  established  by  the  said  company. 
p.u.R.rni5D. 


Digitized  by  VjOOQIC 


•  742  IDAHO  PUBLIC  UTILITIES  COMMISSSION. 

IDAHO  PUBIilC  UTIIilTIES  COMMISSION. 

IN  BE  IDAHO  TRACTION  COMPANY  et  al. 
[Case  No.  F-80;  Order  No.  262.] 

Vdltuition'^Boolc  value  in  Ueu  of  physical  vaUMiUon. 

The  book  value  of  a  public  utility  property  is  not  a  satisfactory 
basis  for  rate  making,  but  may  be  resorted  to  in  tlie  absence  of  funds 
for  making  a  physical  valuation. 

Beturti'^Beaaondblenesa'^  Percentage  aUowanoe. 

A  traction  company  was  permitted  to  increase  its  rates  so  as  to 
yield  a  return  of  a  little  less  than  5  per  cent  without  taking  deprecia- 
tion into  consideration  or  an  income  of  less  than  4  per  cent  if  such  de- 
duction were  made,  it  appearing  that  existing  rates  yielded  a  return  of 

«  but  3.8  per  cent  on  the  investment  without  allowance  for  depreciation, 
and  of  about  2.6  per  cent  upon  making  the  usual  annual  allowance  for 
such  purpose. 

Return -^  Operating  eoDpenaes -^  Economy '^  One-tnan  traction  ear 
service. 

The  Idaho  Commission  does  not  favor  the  remodeling  of  city 
cars  for  one  man  operation  in  order  to  reduce  the  operating  expenses 
of  a  traction  company  for  the  purpose  of  economy,  in  view  of  the  cost 
of  the  necessary  changes,  and  the  probable  unsatisfactory  service. 

Kates  —  Electric  railtcay  —  Proposed  increase  «-  Contract  obligation. 

A  traction  company  will  not  be  allowed  to  increase  its  fare  from 
6  cents  to  10  cents  on  certain  lines,  although  it  is  not  earning  a  rea- 
sonable return  on  its  investment,  where  it  appears  that  the  company  is 
bound  by  a  contract  of  its  predecessors  with  various  persons  on  such 
lines,  based  upon  donations  of  money  and  rights  of  way,  in  which  it 
was  agreed  that  6  cents  should  be  the  maximum  fare,  and  where  it 
further  appears  that  many  persons  have  purchased  suburban  tracks  and 
established  their  homes  thereon  with  the  5-cent  fare  as  an  inducement 

Bates -^  Electric  railway -^  Commutation  charges. 

Commuters,  who  regularly  use  a  traction  company's  lines  in 
traveling  to  and  from  their  daily  labor,  are  entitled  to  liberal  treat- 
ment. 
Bates -^  Electric  railway -^  School  tickets. 

The  Idaho  Commission  refused  to  allow  a  traction  company  to 
put  into  effect  a  proposed  increase  of  25  per  cent  in  the  existing  rate  cf 
1  per  cent  per  mile  for  school  tickets,  although  the  company  was  not 
earning  a  reasonable  return  upon  its  investment,  it  appearing  that  the 
existing  rates  had  given  to  many  children  the  advantage  of  good  schools 
which  a  higher  rate  might  put  beyond  their  reach. 

Bates  —  Electric  railway  —  Interurhan  fares. 

A  traction  company,  not  earning  a  reasonable  return  on  its  in* 
vestment,  was  allowed  to  increase  its  interurhan  fares,  it  appearing 
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thfti  this  eould  be  done  with  less  hardship  to  the  general  public  than 
by  the  proposed  increases  in  commutation  rates  and  school  tickets. 

fJuly  7,  1915.1 

Applicatiok  by  Traction  Company  for  permission  to  put  into 
effect  proposed  local  passenger  tariff  No.  2,  to  supersede  local 
passenger  tariff  No.  1,  which  had  been  in  effect  since  December 
15,  1912.  It  appearing  that  the  company  was  not  earning  a 
reasonable  return  upon  its  investment,  the  proposal  to  increase  in 
one  way  interurban  fares  beyond  a  specified  point  was  allowed. 
Boundtrip  interurban  fares  were  also  fixed  and  allowed,  and  pro- 
posed increases  in  fares  on  certain  lines  and  proposed  increases  in 
the  charge  for  commutation  tickets  and  for  school  tickets  were 
disallowed. 

By  the  Commission:  On  the  8th  day  of  April,  1915,  the 
Idaho  Traction  Company,  Idaho  Railway,  Light,  &  Power  Com- 
pany, O.  G.  F.  Markhus,  receiver,  filed  veith  this  Commission  a 
proposed  local  passenger  tariff  designated  as  N'o.  2,  to  become 
effective  May  10,  1916,  to  supersede  local  passenger  tariff  No.  1 
of  said  company,  which  has  been  in  effect  since  December  15, 
1912,  such  filing  being  made  in  accordance  with  §  14  of  the  Pub- 
lic Utilities  act  of  the  state  of  Idaho,  which  provides:  "Sec.  14. 
Unless  the  Commission  otherwise  orders,  no  change  shall  be  made 
by  any  public  utility  in  any  rate,  fare,  toll,  rental,  charge  or 
classification,  or  in  any  rule,  regulation  or  contract  relating  to 
or  affecting  any  rate,  fare,  toll,  rental,  charge,  classification  or 
service,  or  in  any  privilege  or  facility  except  after  thirty  days' 
notice  to  the  Commission  and  to  the  public  as  herein  provided. 
Such  notice  shall  be  given  by  filing  with  the  Commission  and 
keeping  open  for  public  inspection  new  schedules  stating  plainly 
the  change  or  changes  to  be  made  in  the  schedule  or  schedules  then 
in  force,  and  the  time  when  the  change  or  changes  will  go  into 
effect.  The  Commission  for  good  cause  shown,  may  allow  changes 
without  requiring  the  thirty  days'  notice  herein  provided  for,  by 
an  order  specifying  the  changes  so  to  be  made  and  the  time  when 
they  shall  take  effect,  and  the  manner  in  which  they  shall  be  filed 
and  published.  When  any  change  is  proposed  in  any  rate,  fare, 
toll,  rental,  charge  or  classification,  or  in  any  form  of  contract  or 
agreement  or  in  any  rule,  regulation  or  contract  relating  to  or 
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affecting  any  rate,  fare,  toll,  rental,  charge,  classification,  or  ser- 
vice, or  in  any  privilege  or  facility,  attention  shall  be  directed  to 
such  change  on  the  schedule  filed  with  the  Commission  by  some 
character  to  be  designated  by  the  Commission,  inmiediately  pre- 
ceding or  following  the  item/*  [Sess.  Laws  1913,  p.  258.] 

An  examination  and  comparison  of  tariffs  Nos.  1  and  2  dis- 
closed the  fact  that  many  of  the  fares  and  changes  proposed  in 
said  tariff  No.  2  were  increases  over  and  above  those  in  effect.  It 
was  proposed  to  make  a  general  increase  in  oneway  fares  to  3 
cents  per  mile  and  in  roundtrip  fares  to  2 J  cents  per  mile  on  the 
interurban  lines,  while  the  fares  over  the  Hill  Crest  Loop  and 
Cole  School  and  CoUister  lines,  which  have  been  5  cents,  were  to 
be  raised  to  10  cents,  and  commutation  tickets  were  to  be  raised 
to  1^  cents  per  mile,  and  school  tickets  to  IJ  cents  per  mile. 

On  the  10th  day  of  April,  1915,  the  Commission  issued  an 
order  suspending  the  proposed  tariff  until  June  15,  1915,  pend- 
ing an  investigation  and  hearing  as  to  the  justification  for  the 
proposed  increases,  and  the  Traction  Company  was  requested  to 
submit  to  the  Commission  a  statement  of  its  revenues  and  ex- 
penses. On  the  14th  day  of  May,  1915,  the  said  Traction  Com- 
pany filed  with  the  Commission  a  statement  compiled  from  its 
books,  showing: 

"Page  1.  Condensed  results  of  operation  of  the  Idaho  Trac- 
tion Company  and  its  predecessors  from  January  1,  1907,  to 
December  31,  1914. 

"Page  2.  Details  of  gross  earnings,  years  1912,  1913,  and 
1914. 

"Pages  3  and  5- A.  Details  of  operating  expenses,  years  1912, 
1913,  and  1914. 

"Pages  3-B.     Power  consumed,  years  1912,  1913,  and  1914. 

"Page  4.  Details  of  construction  expenditures  of  Boise  & 
Interurban  Railway  Company. 

"Page  5.  Details  of  construction  expenditures  of  the  Boise 
Valley  Railway  Company. 

"Page  6.  Details  of  construction  expenditures  of  the  Boise 
Railroad  Company. 

"Page  7.  Estimated  increase  in  annual  gross  revenue  as  a  re- 
sult of  increased  rates. 

"Pages  7-A  to  7-C.    Details  of  tickets  sold  at  each  station  dur- 
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ing  1914,  and  estimated  increase  in  revenue  as  results  of  in- 
creased rates. 

"Page  8.  List  of  December,  1914,  Commutation  books  sold, 
and  the  effect  of  the  proposed  rate. 

"Page  9.  List  of  December,  1914,  school  books  sold,  and  the 
effect  of  the  proposed  rate." 

Following  an  examination  of  this  statement  by  the  Commis- 
sion's auditor,  the  Traction  Company  was  requested  to  enter  into 
negotiations  with  the  Idaho  Kailway,  Light,  &  Power  Company 
with  the  view  of  securing  a  reduction  in  the  rate  paid  for  power, 
it  appearing  to  the  Commission  that  the  rate  of  1^  cents  per  K. 
W.  H.  charged  to  operating  expenses  for  power  was  excessive.  It 
was  discovered  that  the  Traction  Company  had  entered  into  a 
contract  with  the  Idaho  Eailway,  Light,  &  Power  Company  in 
which  it  agreed  to  purchase  power  at  1^  cents  per  K.  W.  H.  for 
a  period  of  ten  years,  but  this  contract,  at  the  time  of  the  hearing, 
was  modified  and  the  rate  for  power  reduced  to  approximately  1^ 
cents  per  K.  W.  H.,  resulting  in  a  reduction  of  the  operating  ex- 
penses of  the  Traction  Company  of  about  $14,000.  On  June  14, 
1915,  a  second  suspension  of  the  proposed  schedules  was  ordered 
by  the  Commission  to  permit  the  Commission's  auditor  to  com- 
plete his  investigation  of  the  statement  furnished  by  the  Traction 
Company,  and  to  make  an  examination  of  the  Traction  Com- 
pany's books,  and  a  hearing  was  finally  held  at  Boise,  Idaho,  on 
the  30th  day  of  June,  1915,  before  the  full  Commission. 

The  Commission  is  compelled  at  this  time  to  take  the  book 
value  of  the  Traction  Company's  physical  property  as  shown  by 
its  statement  and  verified  by  the  Commission's  auditor  as  a  basis 
in  determining  the  reasonableness  of  the  proposed  rates.  This  is 
not  a  satisfactory  basis  for  rate  making  from  the  Commission's 
point  of  view,  but  lack  of  funds  to  make  a  physical  valuation  of 
the  Traction  Company's  property  makes  it  the  only  available 
basis  at  this  time.  The  sworn  testimony  and  exhibits  introduced 
at  the  hearing  and  the  examinations  and  investigations  conducted 
by  the  Commission  show  that  the  revenues  of  the  Traction  Com- 
pany have  been  steadily  decreasing  for  the  past  two  years,  and, 
while  operating  expenses  have  been  materially  decreased  in  the 
same  period,  the  net  revenues  have  fallen  far  below  a  reasonable 
return  on  the  investment  in  the  property  as  shown  by  the  books 
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of  the  Traction  Company.  Various  causes  have  been  suggested 
as  being  responsible  for  this  falling  off  of  the  revenues  of  the 
Traction  Company,  but  the  Commission  believes  that  the  most 
patent  cause  is  the  large  and  constantly  increasing  use  of  the 
automobile  and  other  motor  vehicles  in  the  transportation  of 
passengers. 

The  actual  investment  in  all  the  properties  of  the  Traction 
Company,  as  shown  by  the  books,  comprising  85.54  miles  of  road, 
all  terminal  grounds  and  stations,  equipment,  paving,  also  in- 
cluding Pierce  park  and  the  Natatorium  is  the  sum  of  $2,640,- 
285.06. 

The  total  operating  revenue,  including  $7,981.57  net  earnings 
of  the  Natatorium,  is  $367,025.97  per  annum. 

The  total  operating  expense  is  shown  to  be  $267,370.64  per 
annum.  This  leaves  a  net  annual  revenue  of  $99,655.33,  or 
approximately  3.8  per  cent  income  on  the  investment.  No  allow- 
ance has  been  made  in  the  foregoing  for  yearly  depreciation  of 
the  value  of  the  properties,  which,  according  to  the  accepted  rules 
for  calculating  depreciation,  would  amount  to  about  $30,000,  thus 
reducing  the  net  income  on  the  investment  to  be  about  2.6  per 
cent.  Under  the  new  schedule  of  rates  which  the  Commission  in 
this  order  permits  and  orders  filed,  the  net  revenue  of  the  com- 
pany ^dll  amount  to  approximately  $130,000,  which  will  yield  a 
return  of  a  little  less  than  5  per  cent,  without  making  any  allow- 
ance for  depreciation,  or  an  income  of  less  than  4  per  cent  if  the 
usual  deduction  for  depreciation  is  made. 

From  the  showing  made  at  the  hearing  it  appears  to  the  Com- 
mission that  relief  must  be  granted  the  Traction  Company.  This 
might  be  accomplished  to  some  extent  by  reducing  the  operating 
expenses,  and  the  Commission  has  afforded  some  relief  in  this  way 
by  securing  a  reduction  of  the  power  rate  as  heretofore  stated. 
An  examination  of  the  accounts  of  the  Traction  Company  shows 
that  the  Tenth  street  and  Soldiers^  Home  lines  are  operated  at  a 
loss,  and  it  has  been  suggested  that  these  lines  be  abandoned,  but 
franchise  provisions,  vested  rights  secured  by  donations  of  money 
and  rights-of-way,  and  the  liens  of  bondholders  on  these  proper- 
ties, make  the  plan  of  abandonment  difficult  to  accomplish.  In 
view  of  the  fact  that  these  lines  are  paralleled  by  other  lines  in 
snch  manner  as  to  serve  the  convenience  of  the  general  public,  we 
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suggest  to  tlie  parties  in  interest  that  an  effort  be  made  to  secure 
an  agreement  to  the  abandonment  of  these  lines  in  the  interest  of 
both  the  Traction  Company  and  the  general  public.  It  was  also 
suggested  that  many  of  the  city  cars  could  be  remodeled  and  ar- 
ranged for  oneman  operation,  but  in  view  of  the  cost  of  the  neces- 
sary changes  in  cars  and  the  probable  unsatisfactory  service,  the 
Commission  does  not  look  with  favor  upon  this  su^estion.  It 
seems  necessary,  in  order  to  allow  only  a  moderate  return  on  the 
book  value  of  the  Traction  Company's  investment,  that  some  in- 
creases in  fares  must  be  permitted,  but  this  the  Commission  looks 
upon  as  somewhat  of  an  experiment,  for  we  are  not  sure  that  the 
increase  of  fares  will  not  result  in  the  loss  of  patronage  and  a 
consequent  decrease  in  revenues  of  the  traction  company. 

The  proposal  to  increase  the  fares  on  the  Hill  Crest  Loop  and 
the  Collister  and  Cole  School  lines  cannot  be  permitted,  for  the 
Commission  finds  that  the  Traction  Company  is  bound  by  the 
contracts  of  its  predecessors  with  various  persons  on  these  lines, 
based  upon  donations  of  money  and  rights-of-way,  in  which  it 
was  agreed  that  5  cents  should  be  the  maximum  fare  on  these 
lines,  and  further,  many  persons  have  purchased  suburban  tracts 
and  established  their  homes  thereon  with  the  6-<;ent  fare  as  an 
inducement,  and  we  believe  a  100  per  cent  increase  in  their  fares 
would  be  an  injustice.  The  Commission  does  not  believe  it  wise 
to  permit  an  increase  in  the  charge  for  commutation  tickets. 
Those  persons  who  regularly  use  the  Traction  Company's  lines 
in  traveling  to  and  from  their  daily  labor  are  entitled  to  liberal 
treatment  Neither  does  the  Commission  feel  that  it  can  consent 
to  an  increase  in  the  charge  for  school  tickets.  While  the  present 
rate  of  1  cent  per  mile  for  school  tickets  may  seem  unreasonably 
low,  it  has  given  to  many  children  the  advantages  of  good  schools 
which  a  higher  rate  might  put  beyond  their  reach,  and  we  fear 
that  the  proposed  increase  of  25  per  cent  might  discourage  some 
in  their  efforts  to  obtain  a  better  education. 

Since  we  must  permit  the  Traction  Company  to  make  an  effort 
to  increase  its  revenues,  under  the  showing  made,  there  is  but  one 
way  left  in  which  this  can  be  done, — to  permit  it  to  increase  its 
interurban  fares,  and  this  we  believe  can  be  done  with  less  hard- 
ship to  the  general  public  than  any  of  the  other  increases  asked 
for,  since  most  of  the  territory  affected  is  competitive  territory, 
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being  also  served  by  the  Oregon  Short  Line  Eailroad  Company- 
It  is  therefore  ordered.  That  the  said  proposed  local  passenger 
tariff  No.  2  of  the  Idaho  Traction  Company,  Idaho  Railway, 
Light,  &  Power  Company,  O.  G.  F.  Markhus,  receiver,  be  modi- 
fied and  approved  as  follows: 

1.  That  the  proposed  increases  in  fares  on  the  Hill  Crest  Loop, 
Cole  School,  and  Collister  Lines  be,  and  the  same  are  hereby, 
disapproved  and  disallowed. 

2.  That  the  proposed  increase  in  the  charge  for  commutation 
tickets  be,  and  the  same  is  hereby,  disapproved  and  disallowed. 

3.  That  the  proposed  increase  in  charge  for  school  tickets  be, 
and  the  same  is  hereby,  disapproved  and  disallowed. 

4.  That  the  proposed  increase  in  one-way  interurban  fares  to 
3  cents  per  mile  beyond  Kandall  on  the  Southern  Division  and 
Collister  on  the  Northern  Division  be,  and  the  same  is  hereby, 
approved  and  allowed. 

5.  That  the  round  trip  interurban  fares  be,  and  the  same  are 
hereby,  allowed  as  follows : 

When  one-way  fare  is   6< — 10 — ^15—20 

Round-trip  rate  shall  be 10^—20—30—40 

When  one-way  fare  is  . . .   25^ — 30 — 35 — 40 — 45 — 50 —    65 —    60 —   65—  70 
Round-trip   rate  shall  be  46^— 55— 65— 75— 85— 90— 1.00—1.05— 1.16— 1.2.> 

VThen  one-way  fare  is  75^ —   80 —  85 

Roimd-trip  rate  shall  be 1.35  —1.45—1.50 

It  is  further  ordered.  That  the  Idaho  Traction  Company  file 
with  this  Commission  on  or  before  the  10th  day  of  Jnly,  1915,  a 
local  passenger  tariff  designating  rates  and  fares  as  required  bv 
the  foregoing  order,  such  tariff  to  become  effective  on  the  1st  day 
of  August,  1916. 

These  findings  and  order  are  made  virithout  prejudice  to  a  fur- 
ther investigation  by  this  Commission  as  to  the  reasonableness 
of  the  rates  herein  allowed  and  ordered  filed. 

Done  in  open  session  at  Boise,  Idaho,  this  7th  day  of  July. 
1916. 
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IDAHO  PUBMO  UTILITIES  COMMISSION. 

JOSEPH  H.  PETEESON,  Attorney  General  of  the  State  of  Idaho, 
for  and  on  Behalf  of  the  People  of  the  State  of  Idaho, 

V, 

OBEGON  SHORT  LINE  BAILROAD  COMPANY. 

[Case  No.  F-44;  Order  No.  253.] 

Evidence --^  Bemifnption  and  "burden  of  proof '-' Discrimination. 

A  complainant,  bj  showing  an  unexplained  difference  in  passen- 
ger rates  between  main  and  branch  lines  of  a  railroad,  establishes  a 
prima  facie  case  of  discrimination,  and  the  proof  of  the  reasonableness 
of  such  discrimination  being  exclusively  in  the  possession  of  the  rail- 
road company,  it  becomes  it*  duty  to  produce  it. 
Mvidenoe -^  Burden  of  proof -^  When  euatained'^DiecrinUnaUon^ 

A  railroad  company  sustains  the  burden  of  showing  that  higher 
rates  for  passenger  traffic  on  branch  lines  than  is  charged  on  its  main 
lines  are  not  discriminatory  by  evidence  that  the  passenger  traffie  on 
the  main  line  is  remunerative  and  profitable^  while  such  traffic  on  its 
branch  lines  is  conducted  at  a  loss. 

[July  7,  1915.1 

Eeheakiwo  on  application  of  the  defendant  railroad  company 
on  a  decision  of  the  Commission  rendered  on  December  28,  1914, 
and  an  order  made  in  connection  therewith,  directing  the  defend- 
ant within  twenty  days  to  discontinue  the  charging  of  more  than 
3  cents  per  mile  for  passenger  service  on  either  one-way  or  roimd- 
trip  tickets  on  any  and  all  of  its  branch  lines  within  the  state  of 
Idaho  where  a  higher  rate  than  3  cents  was  then  charged.  The 
company  filed  tariffs  in  accordance  with  the  Commission's  order 
with  respect  to  certain  branch  lines  and  asked  for  a  rehearing  as 
to  others.  The  evidence  showing  that  the  traffic  on  these  lines  was 
conducted  at  a  loss,  the  Commission  directed  that  its  former  order 
with  respect  thereto  be  annulled. 

Appearances :  Joseph  H.  Peterson,  Attorney  Qeneral,  and  E. 
G.  Davis,  Assistant  Attorney  General  for  the  complainant; 
Greorge  H.  Smith,  J.  V.  Lyle,  and  H.  B.  Thompson  for  the 
defendant. 

By  the  Commission:  On  April  28,  1914,  the  complainant 
herein  filed  a  complaint  against  the  above-named  defendant,  al- 
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leging  in  substance  among  other  things,  that  upon  certain  branch 
lines  of  railroad  operated  by  the  defendant  within  the  state  of 
Idaho,  to  wit :  Montpelier-Paris ;  Alexander-Grace ;  Idaho  Falls- 
Ashton;  Ashton-Victor ;  Elva-Menan;  Blackfoot-Mackay;  More- 
land- Aberdeen ;  Minidoka-Buhl ;  Burley-Oakley ;  Burley-Marsh- 
field ;  Twin  Falls-Eogerson ;  Kupert-Bliss ;  Nampa-Murphy : 
Nampa-Donnely ;  Caldwell-Wilder ;  Franklin-Preston;  and 
Woodruff-Malad,  the  defendant  charged  a  passenger  rate  of  up- 
wards of  4  cents  per  mile,  whereas  the  corresponding  rate  for 
main  line  travel  is  but  8  cents  per  mile ;  that  the  passenger  rates 
so  charged  on  said  branch  lines  were  unreasonable  and  constituted 
a  discrimination  against  the  localities  situated  upon  the  said 
branch  lines;  and  praying  that  after  due  hearing  and  investiga- 
tion the  defendant  be  commanded  to  cease  and  desist  from  the 
aforesaid  discrimination  and  to  put  in  force  and  apply  passenger 
rates  upon  said  branch  lines  at  the  same  rate  per  mile  as  was  in 
force  and  effect  upon  the  main  lines  of  the  defendant. 

On  May  7,  1914,  the  defendant  filed  its  answer,  in  substance 
admitting  that  it  charged  for  passenger  travel  upon  its  main 
lines  within  the  state  of  Idaho  at  the  rate  of  3  cents  per  mile,  and 
denying  that  it  charged  a  passenger  rate  of  upwards  of  4  cents 
per  mile  upon  all  of  the  branch  lines  hereinbefore  mentioned,  and 
ailing  that  upon  some  of  said  branch  lines  the  passenger  rate 
was  not  more  than  3  cents  per  mile ;  specifically  denying  that  the 
passenger  rates  charged  for  travel  upon  defendant's  branch  lines 
were  unreasonable  and  discriminatory,  and  praying  that  the  pro- 
ceeding be  dismissed. 

On  August  28,  1914,  a  hearing  was  had  at  Boise,  Idaho,  upon 
the  issues  raised,  and  the  matter  taken  under  advisement. 

At  the  said  hearing  it  was  shown  that  the  passenger  rate  on  the 
Franklin-Preston  branch  was  3  cents  per  mile,  and  it  was  agreed 
at  the  beginning  of  the  hearing  that  the  defendant  would  be  per^ 
mitted  to  raise  any  question  in  connection  with  the  passenger 
rates  prevailing  on  the  Kichfield-Hill  City  and  the  Shoshone- 
Ketchum  branch  lines,  although  the  complaint  did  not  go  to  the 
rates  on  said  two  last-named  branch  lines. 

On  December  28,  1914,  a  decision  was  rendered  herein  and  an 

order  made  directing  the  defendant  within  twenty  days  next 

thereafter  to  discontinue  the  charging  of  more  than  3  cents  per 
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mile  for  passenger  service,  on  either  one-way  or  round-trip  tickets, 
on  any  and  all  of  its  branch  lines  within  the  state  of  Idaho  where 
a  higher  rate  than  8  cents  was  then  charged. 

As  to  the  Minidoka-Buhl  and  Idaho  Falls-Ashton  branches  of 
the  defendant  within  the  state  of  Idaho,  as  well  as  all  branch 
lines  on  which  a  rate  of  3  cents  per  mile  had  theretofore  been 
voluntarily  established  by  defendant,  the  order  fixing  the  passen- 
ger rate  at  not  to  exceed  3  cents  per  mile  on  either  one-way  or 
round-trip  tickets  became  permanently  effective;  but  as  to  all 
other  branch  lines  of  defendant's  railroad  within  the  state  of 
Idaho,  permission  was  given  defendant  at  any  time  prior  to 
twenty  days  from  the  date  of  the  decision  and  order  to  apply  to 
the  Commission  for  the  opportunity  of  showing  that  as  to  suoh 
branch  lines  it  was  not  unreasonable  or  discriminatory  to  charge 
a  higher  passenger  rate  per  mile  than  was  then  charged  by  defend- 
ant upon  its  main  lines  within  the  state  of  Idaho. 

In  case  such  application  should  be  made  as  to  any  of  defend- 
ant's branch  lines  within  the  state  of  Idaho,  with  reference  to 
which  such  application  was  authorized,  the  effective  date  of  the 
order  should  be  suspended  with  reference  to  such  branch  line  or 
lines  pending  a  further  hearing  and  decision  and  order  thereon. 
If  no  such  application  should  be  made  within  the  time  allowed, 
the  order  would  become  fully  effective  on  the  date  specified  and 
the  defendant  commanded  to  refrain  and  desist  from  collecting 
a  higher  passenger  rate  on  either  one-way  or  rouiid-trip  tickets 
on  any  of  its  branch  lines  within  the  state  of  Idaho  than  was 
maintained  by  the  defendant  for  passenger  service  on  its  main 
lines  within  the  state  of  Idaho. 

On  January  16, 1915,  the  defendant  filed  a  notice  that  it  would 
file  passenger  tariffs  complying  with  the  Commission's  order  as 
to  the  Minidoka-Buhl  and  Idaho  Falls-Ashton  branch  lines  of 
its  railroad,  which  tariffs  were  duly  filed  in  accordance  with  said 
notice. 

Attached  to  said  notice,  the  defendant,  in  accordance  with  the 
permission  given  in  the  order  hereinbefore  referred  to,  filed  its 
petition  for  a  rehearing  and  for  a  reversal  of  the  decision  and  rul- 
ing of  the  Commission  theretofore  made  as  to  all  the  matters  and 
things  respecting  passenger  rates  in  the  state  of  Idaho  over  and 
upon  the  following  branch  lines  of  defendant,  to  wit:     Mont* 
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pelier-Paris ;  Alexander-Grace ;  Ashton-Victor ;  Elva-Menan ; 
Blackf oot-Mackay ;  Moreland-Aberdeen ;  Burley-Oakley ;  Burley- 
Marshfield;  Twin  Falls-Eogerson ;  Eupert-Bliss ;  Nampa-  Mni^ 
phy ;  Nampa-Donnely ;  Caldwell- Wilder ;  Woodrnff-Malad ;  Kich- 
field-Hill  City ;  and  Shoshone-Ketchum,  assigning  as  grounds  for 
rehearing : 

(1)  That  the  Commission  adopted  an  erroneous  rule  as  to  the 
burden  of  proof  and  of  evidence ; 

(2)  The  Commission  failed  to  correctly  take  into  considera- 
tion and  give  effect  to  the  evidence  introduced  by  defendant  show- 
ing the  divisions  received  by  it  from  its  connections  on  interline 
interstate  passenger  fares; 

(3)  That  on  a  rehearing  the  defendant  would  be  able  and 
would  show  by  competent  evidence :  The  cost  to  the  railroad  per 
passenger  for  hauling  a  passenger  1  mile  on  each  branch  line 
above  mentioned,  and  the  revenue  received  for  such  service  as 
compared  vdth  the  revenue  received  for  carrying  passengers  on 
the  main  line  of  its  railroad ;  that  the  cost  of  service  per  passen^ 
ger  mile  is  greater  on  each  of  said  branch  lines  than  it  is  upon  its 
main  line ;  the  cost  to  it  of  maintaining  passenger  service  on  each 
of  said  branch  lines,  the  total  revenue  received  thereon  for  the 
carriage  of  passengers,  and  that  the  branch  line  passenger  busi- 
ness is  not  only  unremunerative,  but  results  in  a  loss  that  reduces 
the  passenger  revenue  of  the  defendant;  that  the  rates  charged 
by  defendant  for  passenger  carriage  over  and  upon  said  branch 
lines,  in  and  of  themselves,  were  not,  when  these  proceedings  were 
instituted,  and  are  not  now,  unfair,  unreasonable,  or  unjust; 
and  praying  that  the  Commission  permit  and  order  a  rehearing 
of  the  cause,  and  that  upon  rehearing  it  reverse  or  modify  the 
order  and  decision  theretofore  made  and  entered  in  accordance 
with  the  evidence  in  the  cause  and  the  law  applicable  thereto, 
and  that  it  issue  an  order  fixing  a  day  definite  at  some  convenient 
time  to  the  parties  concerned  for  said  rehearing  and  further  pro- 
ceeding therein ;  and  that  in  the  meantime,  and  until  the  further 
hearing  of  said  cause  is  had  and  a  decision  and  order  thereon 
made,  the  effective  date  of  the  order  heretofore  made  in  this  cause 
be  suspended. 

On  June  22,  1915,  a  rehearing  was  had  at  Boise,  Idaho,  on 
the  matters  still  at  issue  and  the  case  taken  under  advisement. 
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The  question  of  the  reasonableness  of  passenger  rates  as  a 
whole^  or  of  main  or  branch  line  passenger  rates  in  and  of  them- 
selves^ is  not  raised  in  this  case.  The  main  question  in  issue  is 
that  of  discrimination  in  passenger  rates  as  between  branch 
and  main  lines  of  the  defendant's  railroad  in  the  state  of  Idaho. 

On  the  original  hearing  the  Commission  sustained  the  position 
of  the  complainant,  that  the  maintenance  by  the  defendant  of 
higher  rates  on  its  branch  lines  than  on  its  main  lines  constituted 
a  prima  facie  case  of  discrimination,  which  discrimination  should 
be  justified  by  the  defendant  if  the  same  was  to  be  permitted,  and 
that  the  burden  of  proof  rested  upon  the  defendant  to  show 
that  the  maintenance  of  such  rates  was  justifiable,  rather  than 
upon  the  complainant  to  show  that  the  difference  in  rates  as 
between  such  branch  and  main  lines  was  unreasonable. 

The  knowledge  of  the  reasonableness  or  unreasonableness  of 
the  difference  in  rates  in  question  in  this  case,  if  any  such 
knowledge  exists,  was  peculiarly  in  the  possession  of  the  defend- 
ant and  could  only  be  brought  forth  by  the  testimony  of  the  de- 
fendant's officers  and  employees.  The  Commission  reaffirms 
its  position  heretofore  taken,  that  the  complainant,  having  shown 
an  unexplained  difference  in  passenger  rates  between  main  and 
branch  lines,  had  established  a  prima  facie  case  of  discrimination, 
and  the  proof  of  the  reasonableness  of  such  discrimination,  if 
such  proof  exists,  being  exclusively  in  the  possession  of  the  de- 
fendant, it  becomes  the  duty  of  the  defendant  to  produce  such 
proof. 

At  the  original  hearing  the  defendant  failed  to  submit  ade- 
quate proof  of  the  reasonableness  of  the  difference  in  passenger 
rates  between  its  branch  and  main  lines  of  railroad  in  the  state 
of  Idaho.  In  fact,  the  case  came  before  the  Commission  on 
evidence  which  was  not  satisfactory,  and  this  Commission  is  now 
inclined  to  believe  that  the  defendant  had  not  at  that  time  com- 
piled the  data  necessary  to  show  the  relative  cost  of  passenger 
service  on  its  branch  and  main  lines. 

The  case  now  comes  before  the  Commission  for  rehearing 

on  evidence  which  is  entirely  satisfactory  and  of  such  nature 

as  will  furnish  a  sound  basis  in  determining  the  main  question 

in  issue,  viz.:     Is  the  defendant  maintaining  an  unreasonable 
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difference  in  rates  as  between  branch  and  main  line  passenger 
service  in  the  state  of  Idaho  ? 

The  defendant  has  submitted  a  number  of  exhibits  showing 
in  detail : 

In  connection  with  the  operation  of  passenger  service  on 
main  lines  and  the  branch  lines  involved  in  this  hearing,  for 
the  months  of  May  and  October,  1914,  and  for  the  fiscal  year 
ended  June  30,  1914,  revenues  and  expenses  per  passenger- 
train  mile;  revenues,  expenses,  and  passenger  revenues  per 
passenger  mile; 

Eevenues,  expenses,  and  surplus  or  deficit  from  operation 
of  passenger  service  on  the  branch  lines  in  question  during  the 
periods  above  mentioned; 

Passenger  revenues  for  main  lines  and  branch  lines  in  ques- 
tion during  the  periods  above  mentioned; 

Revenue  on  account  of  transportation  of  mail  matter  and  ex- 
press matter  applicable  to  main  lines  and  the  branch  lines  m 
question,  taken  into  account  for  the  periods  above  mentioned ; 

Direct  and  other  expenses  chargeable  to  passenger  service  for 
main  lines  and  the  branch  lines  in  question  for  the  periods  above 
mentioned ; 

Passenger  and  mixed  train  mileage  and  passengers  carried 
one  mile  for  main  lines  and  the  branch  lines  in  question  for  the 
periods  above  mentioned; 

Operating  expenses  chargeable  to  passenger  train  service  and 
passenger  and  mixed  train  mileage  for  the  main  lines  and  each 
of  the  branch  lines  in  question  for  the  periods  above  mentioned. 

Eatio  of  operating  expenses  to  revenues  for  passenger  service 
on  the  branch  lines  in  question  for  the  periods  above  mentioned ; 

Comparison  of  revenue  from  transportation  of  freight  and 
passengers;  operating  expenses;  ratio  of  operating  expenses  to 
operating  revenues;  and  taxes  paid  to  the  state  of  Idaho  for 
various  periods; 

Expenses  directly  associated  with  the  movement  of  freight  and 
passenger  trains ;  expenses  common  to  both  freight  and  passenger 
service;  and  the  percentage  of  each  class  to  the  total  for  the 
periods  hereinbefore  mentioned ; 

Charges  for  maintenance  of  way  and  structures  and  transporta- 
tion expenses,  including  supervision,  and  all  expenses  of  a  gen- 
P.r.R.ioir^D. 
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eral  nature  chargeable  to  the  entire  line,  separately  for  all  main 
lines  and  all  branches,  and  the  ratio  of  the  direct  and  nonassign- 
able  expenses  to  the  total  for  the  periods  hereinbefore  mentioned ; 

Services  rendered  by  mixed  trains  on  the  basis  of  tonnage  of 
freight  and  passenger  equipment  and  contents  hauled  in  trains 
on  the  branch  lines  in  question  for  the  month  of  October,  1914; 

Services  rendered  for  passenger  and  freight  business  by  mixed 
trains  on  the  basis  of  tons  1  mile  of  freight  and  passenger  equip- 
ment and  contents  hauled  in  such  trains  on  the  branch  lines  in 
question  during  the  months  of  September  and  November,  1913, 
and  January,  1914; 

Comparison  between  basis  as  used  in  pro-rating  "other"  or  non- 
assignable expenses  to  passenger  and  freight  train  service,  and 
other  basis  presented  as  a  means  of  effecting  apportionment. 

In  the  exhibits  above  referred  to,  the  main  line  figures  include 
all  of  the  main  line  passenger  train  revenue,  interstate  as  well  as 
intrastate.  In  some  instances  the  figures  submitted  are  arrived  at 
by  adopting  in  each  instance  a  certain  basis  of  apportionment. 
In  fact,  the  apportionment  of  certain  items  can  be  made  in  no 
other  way.  Thus,  the  expenses  of  mixed  train  service  has  been 
divided  25  per  cent  to  passenger  service  and  75  per  cent  to  freight 
serviee,  reflecting  to  some  extent  the  opinions  of  those  responsible 
for  the  adoption  of  that  basis.  The  witnesses,  however,  gave 
ample  authority  and  good  reasons  for  the  basis  of  apportionment 
adopted,  and  it  appears  that  such  apportionments  are  fair  and 
equitable  and  have  been  made  without  any  desire  on  the  part  of 
the  defendant  to  take  advantage  in  the  division  of  certain  items 
where  no  defined  or  established  basis  could  be  found,  as  is  clearly 
shown  in  the  case  of  mixed  train  service,  where  the  item  of  fuel 
expense  has  been  apportioned  to  freight  service,  and  in  the  case 
of  through  passenger  service,  where  the  full  amounts  of  the  local 
fares  on  the  branch  lines  over  which  the  traffic  moved  have  been 
apportioned  to  such  branch  lines  regardless  of  where  the  business 
originated  or  terminated.  Furthermore,  no  part  of  the  taxes 
levied  on  the  branch  lines  in  question,  and  paid,  have  been  in- 
cluded in  the  amount  of  operating  expenses  chargeable  to  such 
branch  lines  in  the  exhibits  introduced,  neither  has  there  been  any 
allowance  made  for  depreciation  except  on  rolling  stock. 

Without  going  into  an  extended  discussion  of  the  conditions 
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disclosed  by  an  analysis  of  the  proof  submitted,  it  is  sufficient  to 
state  that  such  proof  shows  with  sufficient  approximation  that  the 
main  line  passenger  traffic  of  the  defendant  is  remunerative  and 
profitable,  and  that  the  passenger  traffic  of  the  defendant  on  the 
branch  lines  in  question  within  the  state  of  Idaho  is  not  remuner- 
ative, but,  on  the  contrary,  that  the  passenger  business  on  most  of 
such  branch  lines  is  being  carried  on  at  a  loss. 

The  proof  shows  that  for  the  month  of  May,  1914,  the  expenses 
incident  to  maintaining  passenger  service  on  the  branch  lines  in 
question  were  $24,983.69,  the  total  revenue  from  passenger  serv- 
ice, including  mail  and  express,  was  $19,288.47,  leaving  a  defi- 
cit of  $5,695.22.  For  the  month  of  October,  1914,  it  cost  the 
defendant  to  maintain  passenger  service  on  said  branch  lines 
$40,420.02,  the  revenue,  including  passenger  fares,  mail  and 
express,  amounted  to  $23,108.02,  leaving  a  deficit  for  that  month 
of  $17,312.  For  the  fiscal  year  1914  the  expenses  of  maintaining 
passenger  service  on  these  same  branch  lines  amounted  to 
$311,030.96,  while  the  revenues  from  passenger  fares,  mail  and 
express,  amounted  in  all  to  $262,150.23,  leaving  a  deficit  to  be 
made  up  from  other  sources  of  $48,880.73.  In  the  amounts  of 
expenses  so  shown  no  account  is  taken  of  taxes  paid,  interest  on 
investment,  nor  depreciation  upon  anything  except  rolling  stock. 

The  complainant  in  this  case,  in  memorandum  brief  filed  here- 
in July  2,  1915,  admits  that  the  charge  of  discrimination  aa 
between  branch  and  main  line  passenger  rates  has  not  been  satis- 
factorily made  out,  and  in  that  connection  says : 

"This  complaint  was  filed  because  of  the  belief  which  was  more 
or  less  general  throughout  the  territory  which  it  serves,  that  the 
defendant  railroad  company,  in  view  of  the  admittedly  poorer 
quality  of  branch  line  passenger  service,  could  not  possibly  be 
justified  in  charging  therefor  a  higher  rate  than  is  charged  by  it 
for  similar  service  on  its  main  lines.  The  action  was,  therefore, 
begun  with  the  idea  of  developing  the  facts  and  of  securing  to  the 
traveling  public  such  equality  and  fairness  of  treatment  as  it 
might  be  shown  they  were  entitled  to  expect.  It  was  not  begun 
with  any  desire  to  harass  or  annoy  the  defendant,  or  to  interfere 
with  the  legitimate  operation  of  its  business.  Under  the  circum- 
stances, we  feel  that  we  would  be  less  than  fair  and  that  our 

attitude  would  not  be  in  harmony  with  the  spirit  of  that  justice 
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and  square  dealing  which  the  Commission  was  organized  to  pro- 
mote if  we  did  not  admit  at  this  time  that  the  evidence  submitted 
by  the  defendant  has  fully  removed  the  charge  of  discrimination 
as  to  those  branch  lines  in  the  state  of  Idaho  where  it  still  desires 
to  maintain  a  higher  passenger  rate  than  3  cents  per  mile  on  one- 
way traffic 

"The  net  result  of  this  proceeding  to  date  has  been  to  establish 
for  the  patrons  of  the  Minidoka-Buhl  and  the  Idaho  Falls- Ashton 
branch  lines  of  defendant  in  this  state  equality  of  treatment  with 
patrons  of  the  main  line.  This  is  an  accomplishment  which,  in 
our  opinion,  amply  justified  the  prosecution  of  this  case  before 
the  Commission,  since  it  has  resulted  in  securing  to  the  territory 
served  by  the  two  branch  lines  here  in  question  the  transportation 
treatment  to  which,  beyond  all  question,  it  was  reasonably  en- 
titled. 

"As  to  the  remaining  branch  lines  upon  which  defendant  still 
desire  to  charge  a  rate  in  excess  of  the  3  cents  per  passenger 
mile,  it  clearly  appears  from  the  evidence  submitted  that  passen- 
ger service  on  such  lines  is  even  now  rendered  at  a  considerable 
loss,  and  that  it  would  be  imposing  upon  the  defendant  an  un- 
justifiable hardship  to  require  it  to  further  reduce  its  passenger 
fares  on  such  lines,  and  to  still  further  increase  the  loss  resulting 
from  such  passenger  traffic.  Then,  too,  we  must  not  lose  sight  of 
the  fact  that  it  would  be  imposing  an  unjust  burden  upon  other 
traffic  if  we  cause  it  to  bear,  as  must  actually  be  done  in  a  case  of 
this  kind,  too  large  a  share  of  the  deficit  resulting  from  branch 
line  passenger  service. 

"In  view  of  these  conditions,  it  is  our  candid  opinion  that  the 
defendant  is  correct  in  the  attitude  which  it  now  assumes  of  de- 
fending the  branch  line  rates  which  are  still  in  excess  of  3  cents 
per  passenger  mile,  and  justice  to  the  traveling  public,  to  the 
defendant,  to  the  Commission,  and  to  ourselves  requires  us  to 
admit,  as  we  now  do,  that  on  the  showing  made,  the  defendant  is 
entitled  to  favorable  judgment  on  the  points  still  at  issue.  It 
should  be  remembered  that  the  question  of  the  reasonableness  of 
passenger  rates  as  a  whole  was  not  raised  by  this  case,  and  that 
its  final  termination  simply  disposes  of  the  question  of  discrimi- 
nation as  between  branch  and  main  line  rates." 

After  full  consideration  of  all  the  evidence,  the  Commission 
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finds  that  the  defendant  is  not  maintaining  an  unreasonable  dif- 
ference in  rates  as  between  branch  and  main  line  passenger  serv- 
ice in  the  state  of  Idaho,  and  that  no  undue  or  unreasonable 
discrimination  is  now  being  made  by  the  defendant  in  its  charges 
for  the  transportation  of  passengers  on  its  branch  lines  of  railroad 
within  the  state  of  Idaho. 

It  is  therefore  ordered^  That  the  complaint  herein,  in  so  far 
as  the  same  pertains  to  the  branch  line  rates  under  investigation 
on  rehearing,  be,  and  the  same  is  hereby,  dismissed. 

It  is  further  ordered j  that  the  order  made  by  this  Commission 
in  the  case  of  Farmers'  Union  Co-Op.  Mercantile  Co.  v.  Oregon 
Short  Line  K.  Co.  Case  No.  F-IO,  be,  and  the  same  is  hereby, 
annulled  and  held  for  naught  in  so  far  as  same  affects  passenger 
rates. 


IlililNOIS  PUBLIC  UTILITIES  GOMMISSIOX. 

IN  BE  WINSLOW  &  SOUTH  WAYNE  TELEPHONE 
COMPANY. 

[No.  3165.] 

Rates  —  Telephones  —  Increase  authorized,  ^ 

A  telephone  company  which  had  been  charging  $1.50  per  month 
for  both  individual  business  telephones  and  individual  residence  tele- 
phones, and  had  been  furnishing  free  toll  service  to  certain  townt 
within  the  state,  was  authorized  to  increase  its  rates  for  individual 
business  telephones  to  $1.75  per  month  and  to  make  a  small  toll  charge 
instead  of  giving  free  toll  service,  in  order  to  secure  enough  revenue 
to  give  its  subscribers  all  day  Sunday  service  and  to  maintain  the  toll 
service. 

[June  17,  1915.] 

Application  by  the  Winslow  &  South  Wayne  Telephone 
Company  for  authority  to  increase  its  rates  for  business  tele- 
phones and  to  abolish  certain  free  toll  service;  granted. 

By  the  Commission:  The  original  application  in  this' case- 
sets  forth  that  the  petitioner  is  a  public  utility  operating  a  tele- 
phone system,  with  its  principal  place  of  business  at  Winslow, 
Illinois.  The  application  asked  for  authority  to  increase  certaiw 
telephone  rates. 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


W  RE  WINSLOW  4  S.  W.  T£L£PH.  CO.  759 

A  hearing  was  held  before  the  Commission  and  testimony 
taken,  but  before  an  order  was  entered  in  the  case,  the  petition- 
er asked  for  and  obtained  leave  to  amend  his  application.  The 
anaended  application  asked  for  authority  to  increase  the  rate  for 
individual  business  telephones  at  Winslow,  from  $1.50  to  $1.75 
per  month;  also  to  discontinue  certain  free  toll  service  and  to 
substitute  therefor  certain  charges  as  follows : 

From  Winslow  to  Warren 10^ 

From  Winslow  to  Stockton 15^ 

From  Winslow  to  Pearl  City 10^ 

A  hearing  was  held  on  the  amended  application  before  the 
Connnission  in  Chicago,  Illinois,  on  May  11,  1915,  W.  H. 
Phelps,  President,  appeared  on  behalf  of  the  petitioner,  N'o  one 
appeared  objecting. 

It  appears  from  the  evidence  in  this  case  that  the  petitioner 
owns  and  operates  a  telephone  system  with  two  local  exchanges. 
One  exchange  is  located  at  Winslow,  Stephenson  county,  Illi- 
nois, and  the  other  at  South  Wayne,  LaFayette  county,  Wiscon- 
sin. In  addition  to  the  local  service  furnished  the  subscribers 
of  its  Winslow  exchange,  the  petitioner  has  been  furnishing  free 
service  to  South  Wayne,  Wiota,  and  Gratiot  in  Wisconsin,  and 
to  Lena,  McConnell,  Pearl  City,  Warren,  and  Stockton,  Illi- 
nois. 

The  petitioner  does  not  furnish  all-day  Sunday  service;  the 
Winslow  exchange  being  operated  only  two  hours  in  the  morn- 
ing and  two  hours  in  the  evening  on  Sunday.  There  appears  to 
be  a  demand  on  the  part  of  the  Winslow  subscribers  for  all-day 
Sunday  service.  The  25  cents  per  month  increase  in  the  busi- 
ness rate  at  Winslow  asked  for  by  the  petitioner,  and  the  three 
toll  rates  sought  to  be  established  are  primarily  for  the  purpose 
of  securing  enough  revenue  to  enable  the  petitioner  to  furnish 
all-day  Sunday  service. 

The  record  shows  that  the  gross  revenue  of  the  Company  from 
all  sources  for  the  year  ending  December  31,  1914,  was  $2,455, 
and  that  the  expenses  of  operation  were  $2,121,  leaving  only 
$334  to  cover  the  depreciation  and  return  on  the  investment.  It 
is  manifest  that  it  is  not  necessary  at  this  time  to  determine  the 
value  of  the  physical  property  of  the  company  used  in  furnish- 
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ing  telephone  service  to  its  Winslow  subscribers,  in  order  to  pass 
upon  this  application. 

The  present  rate  for  both  individual  residence  and  individual 
business  telephones  at  Winslow  is  $1.50  per  month.  In  confer- 
ence ruling  No.  15,  and  in  other  decisions,  this  Commission  has 
ruled  that  it  is  reasonable  and  permissible  to  charge  a  higher 
rate  for  business  than  for  residence  telephones.  Therefore,  in 
this  case,  by  increasing  the  present  rate  for  individual  business 
telephones  to  $1.75  per  month,  the  petitioner  will  secure  a  more 
reasonable  adjustment  between  its  business  and  residence  rates. 
This  increase  will  affect  twelve  business  subscribers  and  will  re- 
sult in  an  increase  of  $36  per  year  in  the  revenue  of  the  com- 
pany. 

In  regard  to  the  toll  rates  which  the  petitioner  desires  to  put 
into  effect,  the  record  shows  from  Winslow,  Warren  is  12  miles 
west,  Stockton  is  24  miles  southwest,  and  Pearl  City  is  19  miles 
south;  that  the  telephone  companies  with  which  the  petitioner 
connects  charge  toll  on  messages  originating  on  their  lines  at 
either  of  the  three  points  last  above  mentioned  and  terminating 
at  Winslow ;  that  in  order  to  provide  funds  with  which  to  prop- 
erly maintain  the  toll  circuits  between  Winslow  and  the  three 
points  in  question,  a  small  toll  charge  is  necessary.  The  esti- 
mated revenue  that  will  be  derived  from  such  toll  charges  is 
$190  per  year. 

It  is  therefore  ordered,  that  the  petitioner  be  and  it  hereby  is 
granted  authority  to  increase  its  presQjit  rate  for  individual  busi- 
ness telephones  at  its  Winslow,  Illinois  exchange,  from  $1.50  to 
$1.75  per  month.  Also  to  discontinue  free  telephone  service 
between  said  Winslow  exchange  and  Warren,  Stockton,  and 
Pearl  City,  Illinois,  and  to  put  into  effect  toll  rates  between  said 
points,  as  follows: 

From  Winslow  to  Warren 10^ 

From  Winslow  to  Stockton 15<J 

From  Winslow  to  Pearl  City 10^ 

The  above  changes  in  rates  shall  be  filed  with  this  Conomis- 
sion  and  posted  and  published  as  provided  by  law.  The  rates 
herein  authorized  shall  become  effective  on  July  1,  1915. 

It  is  further  ordered,  that  the  petitioner  be  and  it  hereby  is 
required  to  fiirnish  from  and  after  July  1,  1915,  all-day  Sunday 
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telephone  service  to  all  subscribers  connected  with  its  Winslow, 
Illinois,  exchange. 

By  order  of  the  Commission  this  17th  day  of  June,  1915. 
Dated  at  Springfield,  Illinois. 


HililNOIS  PtJBIilO  tJTIMTIES  COMMISSION. 

DANIELS  TELEPHONE  COMPANY 

V, 

PEOPLE'S  TELEPHONE  COMPANY  OF  SOUTHERN 
ILLINOIS. 

[No.  3528.] 

Telephones  —  Necessity  for  certificate  of  convenience  —  Suspension  of 
operation, 

A  telephone  company  which,  upon  the  date  the  Public  Utility  act 
became  effective,  had  a  franchise  to  operate  within  a  village,  which 
franchise  was  in  full  force  and  effect,  with  some  seven  or  eight  years 
yet  to  run,  and  which  had  a  toll  line  with  cross  arms  thereon,  the  wires 
being  connected  with  a  switchboard  owned  by  the  company  and  located 
in  a  private  residence,  and  which  also  owned  several  telephones  installed 
in  various  places  of  business  within  the  village  which  were  connected 
with  the  switchboard  by  means  of  the  said  wires,  does  not  require  a 
certificate  of  convenience  from  the  Commission  in  order  to  operate  its 
telephone  system,  although  at  the  time  when  the  Public  Utilities  act 
became  effective  and  for  some  time  both  before  and  after  that  date  it 
had  suspended  operation,  where  nothing  appeared  to  have  been  done 
by  the  company  that  would  indicate  in  any  way  that  it  intended  to 
abandon  its  properly  or  to  permanently  cease  operation  in  the  village. 

[June  30,  1915.] 

Complaint  by  the  Daniels  Telephone  Company  against  the 
Peoples  Telephone  Company  that  the  latter  company  was  invad- 
ing its  territory  without  having  procured  a  certificate  of  conven- 
ience from  the  Commission,  in  accordance  with  §  55  of  the  State 
Public  Utilities  .Commission  law ;  complaint  dismissed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  petition  as  amended  in  this  case 
sets  forth  that  the  petitioner,  the  Daniels  Telephone  Company, 
is  a  corporation  engaged  in  the  telephone  business,  with  its  prin- 
cipal place  of  business  at  luka,  Illinois;  that  it  operates  tele- 
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phone  exchanges  in  the  village  of  luka,  Xenia,  Louisville,  and 
Cisne,  Illinois;  that  it  is  a  public  utility  subject  to  the  juris- 
diction of  this  Commission. 

Said  amended  application  further  sets  forth  that  the  respond- 
ent, the  People's  Telephone  Company  of  Southern  Illinois,  is  a 
corporation  engaged  in  the  telephone  business,  with  its  principal 
place  of  business  at  Einard,  Illinois,  and  subject  to  the  juris- 
diction of  this  Commission ;  that  said  respondent  has,  since  Feb- 
ruary 13,  1915,  commenced  the  construction  of  a  new  telephone 
exchange  in  the  said  village  of  Xenia ;  that  it  has  never  obtained 
from  this  Commission  a  certificate  of  convenience  and  necessity 
authorizing  it  to  construct  said  exchange,  as  required  by  §  55 
of  "An  Act  to  Provide  for  the  Eegulation  of  Public  Utilities," 
now  in  force  in  this  state. 

The  petitioner  prays  that  an  order  be  entered  directing  said 
respondent  to  cease  the  construction  and  operation  of  a  telephone 
exchange  in  said  village  until  such  time  as  it  may  have  obtained 
from  this  Commission  a  certificate  of  convenience  and  necessity, 
and  for  such  further  relief  as  to  the  Commission  may  seem  meet 

The  respondent  company  filed  an  answer  in  which  it  denied 
that  it  is  attempting  to  establish  a  new  or  additional  telephone 
system  or  exchange  at  Xenia,  but,  on  the  contrary,  avers  that  it 
now  is  and  has,  since  the  year  1903,  been  operating  a  telephone 
system  in  said  village  under  a  franchise  ordinance  granted  to  it 
by  the  village  of  Xenia  in  1903.  A  certified  copy  of  said  ordi- 
nance is  attached  to  and  made  a  part  of  the  answer. 

A  hearing  was  held  at  the  ofiice  of  the  Commission  at  Spring- 
field on  May  4,  1916.  O.  F.  Berry  and  Ben  Boynton,  attor- 
neys, appeared  for  the  petitioner;  James  H.  Smith,  attorney, 
represented  the  respondent 

The  record  in  this  case  shows  that  the  petitioner  owns  and 
operates  a  telephone  exchange  at  Xenia,  which  has  been  in 
operation  at  that  point  since  about  1900 ;  that  in  the  year  1905 
the  respondent  constructed  a  telephone  line  and  also  installed 
and  commenced  the  operation  of  a  switchboard  within  the  vil- 
lage of  Xenia  under  and  by  virtue  of  a  franchise  ordinance 
granted  by  said  village  August  24,  1903.  To  the  respondent's 
said  exchange  or  switchboard  was  connected  the  telephone  line 
constructed  within  the  village  as  aforesaid,  and  also  several  rural 
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lines.  The  respondent  continued  the  operation  of  said  telephone 
-exchange  until  1906,  at  which  time  an  arrangement  was  made 
with  the  Daniels  Telephone  Company  whereby  the  lines  of  the 
respondent  company  were  connected  with  the  exchange  of  the 
complainant  at  Xenia  and  were  furnished  switching  service  by 
the  latter  company.  This  arrangement  lasted  until  about  Janu- 
ary, 1910,  when  the  respondent  company  appears  to  have  be- 
come dissatisfied.  It  thereupon  disconnected  its  telephone  lines 
from  the  complainant's  exchange  and  re-connected  them  to  its 
own  switchboard,  which  it  had  formerly  used  at  Xenia.  It  then 
began  the  operation  once  more  of  its  own  telephone  exchange  in 
that  village,  and  continued  so  to  do  for  the  following  two  and 
one-half  years. 

In  June^  1912,  the  respondent  appears  to  have  again  dis- 
Kiontinued  the  operation  of  its  own  telephone  exchange  at  Xenia, 
■and  to  have  made  a  reciprocal  arrangement  with  the  complainant 
herein  whereby  the  latter  was  to  switch  the  respondent's  lines 
4it  Xenia,  and  in  return  the  respondent  agreed  to  render  a  like 
service  to  the  complainant  at  Cisne.  This  arrangement  was  ter- 
minated in  September,  1914,  on  account  of  some  differences 
that  had  theretofore  arisen  between  the  two  companies,  and  which 
appeared  to  have  resulted  in  the  Daniels  Company  installing 
and  operating  a  switchboard  of  its  ovm  at  Cisne. 

From  September,  1914,  to  January,  1916,  negotiations  were 
had  between  the  parties  herein  vnih,  a  view  to  a  settlement  of 
their  differences;  but  as  no  adjustment  was  reached,  the  re- 
spondent on  January  7, 1915,  again  put  into  operation  in  the  vil- 
lage of  Xenia  its  own  switchboard,  to  which  it  connected  the 
lines  owned  and  controlled  by  it. 

From  the  time  the  respondent  discontinued  operation  of  its 
-own  switchboard  in  1912,  until  it  reinstalled  and  put  same  into 
•operation  in  January,  1915,  the  telephone  line  owned  or  con- 
trolled by  it  in  the  village  of  Xenia  was  not  in  operation.  When 
that  line  was  again  connected  with  the  respondent  switchboard 
in  January,  1915,  some  repairs  were  required  before  it  could  be 
•put  into  operation. 

The  record  in  this  case  shows  that  on  January  1,  1914,  the 

property  of  the  respondent  company  located  vdthin  the  village 

of  Xenia  consisted  of  one  pole  line  with  cross  arms  and  wires 
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thereon  and  with  several  telephones  connected  thereto;  also  of 
a  switchboard  which  was  located  in  a  private  residence.  At  that 
time  neither  the  telephone  line  nor  the  switchboard  above  men- 
tioned were  in  operation. 

The  contention  of  the  complainant  is  that  the  respondent  com- 
pany had  no  right  to  reinstall  said  switchboard,  nor  to  again  put 
it  into  operation,  nor  to  again  put  into  operation  said  telephone 
line  and  the  telephones  connected  thereto  within  the  village  of 
Xenia,  without  first  securing  a  certificate  of  convenience  and 
necessity  from  this  Commission.  This  contention  is  based  upon 
§  55  of  the  State  Public  Utilities  Commission  law,  which  reads 
in  part  as  follows : 

"No  public  utility  shall  begin  the  construction  of  any  new 
plant,  equipment,  property  or  facility  which  is  not  in  substi- 
tution of  any  existing  plant,  equipment,  property  or  facilities  or  in 
extension  thereof  or  in  addition  thereto,  unless  and  until  it  shall 
have  obtained  from  the  Commission  a  certificate  that  public  con- 
venience and  necessity  require  such  construction. 

"No  public  utility  not  owning  any  city  or  village  franchise 
nor  engaged  in  performing  any  public  service  or  in  furnishing  any 
product  or  commodity  within  this  state  at  the  time  this  act  goe-s 
into  effect  shall  transact  any  business  in  this  state  until  it  shall 
have  obtained  a  certificate  from  the  Commission  that  public  con- 
venience and  necessity  require  the  transaction  of  such  business.** 

The  complainant  insists  that  the  question  of  the  right  of  the 
respondent  to  commence  in  the  early  part  of  1915  the  operation 
of  a  telephone  system  in  Xenia  cannot  be  based  upon  the  fact 
that  it  was  at  that  time  operating  several  rural  lines  that  extended 
into  said  village.  We  concede  this  proposition  to  be  sound,  and 
so  held  in  the  case  of  Pike  County  Teleph*  Co.  v.  Noble,  No, 
2660. 

However,  the  facts  in  this  case  are  different  from  the  facts  in 
the  Pike  County  Case,  supra,  in  several  material  respects. 

In  the  latter  case  several  individuals  were  seeking  in  June, 
1914,  to  construct  and  operate  a  telephone  exchange  and  system 
within  the  village  of  Perry,  Illinois,  without  a  certificate  of 
convenience  and  necessity  from  this  Commission.  The  fran- 
chise ordinance  under  which  they  proposed  to  operate  was  grant- 
ed them  after  January  1,  1914,  the  date  the  State  Public  Utili- 
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ties  Commission  law  went  into  efEect.  On  the  latter  date  they 
had  no  franchise  ordinance  authorizing  them  to  do  business  in 
the  village  of  Perry.  They  had  no  switchboard  located  in  the 
Tillage.  They  had  no  telephone  lines  nor  telephones  within  the 
village,  and  in  order  to  do  a  local  business  in  said  village  it  would 
be  necessary  for  them  to  secure  a  franchise  ordinance,  construct 
telephone  lines,  install  telephone  instruments,  and  also  install  a 
switchboard  and  connect  said  lines  and  telephones  thereto  before 
operation  could  be  commenced. 

In  the  case  under  determination,  on  January  1,  1914,  and  also 
in  January,  1916,  when  respondent  commenced  operation  in 
Xenia,  it  had  a  twenty-year  franchise  ordinance  which  was 
granted  by  the  village  of  Xenia  in  1903,  and  which,  so  far  as 
this  record  shows,  was  still  in  full  force  and  eSect  It  had  a 
pole  line  with  cross  arms  thereon  and  with  telephone  wires  sus- 
pended therefrom.  These  telephone  wires  were  connected  with 
a  switchboard  owned  by  the  respondent,  which  was  located  in  a 
private  residence.  It  also  had  several  telephones  installed  in 
various  places  of  business  in  Xenia  which  were  connected  with 
said  switchboard  by  means  of  said  telephone  wires.  This  tele- 
phone system  had  been  in  service  for  several  years,  and  at  the 
time  its  operation  was  discontinued  in  1912  nothing  appears  to 
have  been  done  by  the  respondent  that  would  indicate  in  any  way 
that  it  intended  to  abandon  this  property  or  to  permanently  cease 
operations  in  the  village.  In  fact,  quite  the  contrary  appears  to 
be  the  case.  The  poles  and  wires  were  left  intact.  Most  of  the 
telephones  were  left  installed  and  continued  to  be  connected  with 
the  switchboard,  which  remained  in  the  place  where  it  had  been 
in  operation  until  about  January,  1915,  when  it  was  removed 
to  a  different  location  and  its  operation  recommenced. 

While  this  Commission  is  opposed  to  the  duplication  of  the 
property  of  a  telephone  system  in  any  community  where  the 
utility  already  operating  is  furnishing  adequate  service  at  rea- 
sonable rates,  yet  it  has  no  power  to  arbitrarily  drive  out  of 
business  one  of  two  telephone  companies  where  both  were  con- 
structed and  used  or  ready  to  be  used  for  the  transmission  of 
telephone  messages  at  the  time  the  act  creating  this  Commission 
went  into  effect.  It  seems  clear  that  any  such  deprivation  of 
property  or  the  use  of  property,  as  would  necessarily  result  if 
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the  contention  of  the  complainant  in  this  case  were  adopted,  is 
not  justified  by  the  language  of  §  55  of  the  act  referred  to  above. 

The  Commission,  therefore,  finds  that  the  operation  in  Janu- 
ary, 1915,  of  the  telephone  system  of  the  respondent  company  in 
the  village  of  Xenia,  Illinois,  under  the  facts  and  circumstances 
of  this  case,  is  not  the  construction  of  a  new  plant,  equipment,  or 
property  within  the  meaning  of  §  55  of  an  act  entitled,  ^^An 
Act  to  Provide  for  the  Eegulation  of  Public  Utilities,"  of  the 
character  that  requires  a  certificate  of  convenience  and  necessity 
from  this  Commission. 

It  is  therefore  ordered,  that  the  complaint  in  this  case  be,  and 
the  same  is  hereby,  dismissed. 

By  order  of  the  Commission  this  30th  day  of  June,  1915. 
Dated  at  Springfield,  Illinois. 


HililNOIS  PUBIjIG   UTIIilTIES   COMMISSION. 

IN  BE  COMMERCIAL  TELEPHONE  &  TELEGEAPH 
COMPANY. 

[No.  2608.] 

Bates  ^  Telephone '"Cfrounded    »if stem '^  Higher    rates    on    fnetallie 
Kne. 

A  telephone  company  operating  its  exchange  as  a  grounded  as- 
tern was  refused  permission  to  charge  rates  as  for  metallic  service  to 
subscribers  upon  a  few  metallic  lines  Installed  by  the  company,  since 
the  presence  of  a  few  metallic  lines  could  not  materially  raise  the 
quality  of  the  service  in  general  above  that  of  the  service  on  the  ground- 
ed lines. 

fJuly  1,  1915.1 

Application  of  the  Commercial  Telephone  &  Telegraph  Com- 
pany for  approval  of  increase  in  rates.  The  Commission  estab- 
lished a  schedule  of  rates  to  be  charged  by  the  telephone  company 
pending  the  final  adjudication  of  the  case. 

By  the  Commission:  Application  in  the  above-entitled  mat- 
ter sets  forth  that  the  petitioner  is  a  public  utility  engaged  in 
the  management  and  operation  of  a  general  telephone  system  in 
southeastern  Illinois^  consisting  of  local  exchanges  and  ooimee^ 
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bg  toll  lineS;  with  its  principal  place  of  bosinees  at  Olnej,  Illi- 
nois; that  prior  to  January  1^  1914^  certain  differences  or  dis- 
criminations existed  in  the  rates  in  effect  at  Flora,  Illinois,  and 
that  in  order  to  eliminate  such  discriminations  a  new  rate  sched- 
ule was  put  into  effect  January  1,  1914. 

The  rates  in  force  and  effect  at  Flora  July  1,  1918,  and  Janu- 
ary 1, 1914,  are  shown  by  the  following  schedules : 


July  1,1913. 

Jan.  1,1914. 

Bate  per  Mo. 

Rate  per  Mo. 

€[ias8  ''ff"  Benrioe. 

BnsmeBS  telephones^  1  party  line   •••....• 

$1.60 

$2.00 

Bnsinesa  telephones,  2  parly  line 

1.60 

1.60 

Residence  teleDhones.  1  narty  line   .......r-- 

1.00 

1.26 

Residence  telephones,  party  line   

none 

1.00 

Grounded  paiiy  line  residence  telephones 

in 

country,  payable  quarterly  in  advance  . . 
Grounded   party   line   business   telephones 

, , , 

1.26 

1.26 

in 

country,  payable  quarterly  in  advance 

Switching  farmer  lines,  minimum  6  on   line. 

1.60 

1.60 

payable  quarterly  in  advance 

. .  • 

.2S 

.36 

Private  grounded   line  telephones   outside 

of 

city,  extra  for  each  1  mile  or  fraction  thereof 

none 

.26 

CloM  *'B"  Service. 

Business  teleohones.  1  oartv  line    

2.60 

2.60 

Business  telenhones.  2  nartv  line 

2.00 

2.00 

Residence  telephones,  1  party  line    ••• 

1.60 
1.26 
1.00 

1.60 

Residence  telephones,  2  party  line   •• 

1.26 

Residence  telephones,  4  party  line    

1.00 

MetaUic    party    line    residence    telephones 

in 

country,  payable  quarterly  in  advance  . . . 

1.60 

1.60 

Metallic  party  line  business  telephones  in  coun- 

try, payable  quarterly  in  advance 

2.00 

2.00 

Private  metallic  line  telephones  outside  of  city. 

extra  for  each  1  mile  or  fraction  thereof  . 

none 

.60 

The  following  rates  apply  under  all  classes  of  service: 

Bztension  telephones,  business  or  residence  .. 

Extension  bells,  business  or  residence 

Extension  6-inch  gongs,  business  or  residenoe 

Desk  telephones  in  residences,  extra  

Lodge  rooms,  diurches,  and  blacksmith  shops 

classed  with  residence  rates. 
For   metallic   party   lines    harmonic    ringing, 

extra  per  station 


.60 
.25 
.36 
.26 


.25 


Hearing  was  held  at  Springfield,  Illinois,  July  22,  1914.  0. 
J.  Smith  appeared  for  the  petitioner.  No  one  appeared  object- 
ing. 

From  the  t^imony  presented  at  the  hearing  it  appeared  that 
the  schedule  of  rates  put  into  effect  January  1,  1914,  involved 
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certain  increases,  viz.z  Individual  line  business  telephones,  $0 
per  year;  individual  line  residence  telephones,  $3  per  year; 
switching  rural  service  subscribers,  85  cents  per  year.  That 
the  petitioner  failed  to  obtain  the  consent  and  approval  of  the 
Commission  to  such  change  in  rates  through  a  misunderstanding 
of  the  provisions  of  the  law;  and  that  no  objection  had  been  made 
to  the  increases  by  any  of  the  subscribers  affected. 

It  further  appeared  that  the  schedule  of  rates  made  effective 
January  1,  1914,  will  not  produce  any  revenue  in  excess  of 
what  is  required  by  the  utility  to  properly  operate  and  maintain 
the  Flora  exchange  plant,  including  depreciation,  and  avowing 
a  reasonable  return  on  the  capital  invested,  and  in  the  light  of 
the  facts  presented  by  the  testimony,  it  appeared  that  the  new 
schedule  of  rates  should  be  approved. 

Later  it  developed  that  there  was  some  opposition  on  the  part 
of  the  subscribers  affected  to  the  increased  rates,  and  the  issuing 
of  an  order  was  delayed  pending  an  investigation  by  the  ex- 
perts for  the  Commission,  and  on  January  26,  1915,  Honorable 
J.  W.  Thomason,  on  behalf  of  the  Business  Men's  Association  of 
Flora,  petitioned  the  Commission  for  a  further  hearing  in  the 
case. 

Such  hearing  was  held  at  Springfield,  Illinois,  February  16, 
1915.  The  petitioner  was  represented  by  John  N.  Lynch  and 
Eobert  Fitzgerald,  attorneys,  and  the  objectors  were  represented 
by  Honorable  R.  S.  Jones  and  Honorable  J.  W.  Thomason,  at- 
torneys. 

Considerable  testimony  was  presented  relating  to  the  value 
of  the  Flora  telephone  exchange  property,  the  conditions  under 
which  it  was  acquired  by  the  Commercial  Telephone  &  Tele- 
graph Company,  the  general  condition  of  the  plant,  the  ade- 
quacy of  the  sei-vice,  and  the  reasonableness  of  the  rates.  Sub- 
sequently, the  petitioner  submitted  an  inventory  and  appraisal 
of  the  Flora  telephone  exchange  and  statements  of  the  earnings 
and  expenses  from  July  1,  1913,  to  June  30,  1914,  under  the 
schedule  of  rates  in  effect  July  1,  1913,  and  from  June  30, 
1914,  to  December  31,  1914,  under  the  schedule  of  rates  made 
effective  January  1,  1914. 

The  Commission  has  considered  the  appraisal  in  an  effort  to 
arrive  at  the  present  value  of  the  property.  The  appraisal  and 
supporting  statements  involve  a  consideration  of  the  tangible  and 
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intangible  elements  of  the  property,  and  it  now  appears  that  a 
final  decision  cannot  be  made  in  this  case  until  the  Commission 
can  hear  further  testimony  bearing  on  the  intangible  elements. 

Since  the  filing  of  the  petition  for  a  further  hearing  in  this 
case,  many  of  the  subscribers  of  the  Flora  exchange  have  with- 
held payment  of  rental  and  toll  charges,  and  inasmuch  as  the 
utility  is  dependent  upon  the  current  receipts  for  revenue  with 
which  to  meet  current  operating  and  maintenance  expenses,  the 
situation  has  bcome  critical,  and  it  seems  proper  for  the  Commis- 
sion to  issue  a  temporary  order,  fixing  the  schedule  of  rates  or 
charges  that  should  apply  pending  the  final  adjudication  of  the 
case. 

In  fixing  such  schedule  of  rates  full  consideration  has  been 
given  to  the  testimony  presented  by  the  objectors;  also  to  the 
requirements  of  the  utility  as  regards  revenue  to  cover  the  ex- 
pense of  operation  and  maintenance,  including  depreciation. 

The  Flora  telephone  exchange  is  operated  as  a  grounded  sys- 
tem, but  it  appears  that  the  petitioner  has  installed  some  metallic 
lines  and  that  the  subscribers  who  are  connected  with  such  lines 
are  paying  rates  for  metallic  line  or  "Class  B"  service.  The 
presence  of  a  few  metallic  lines  cannot  materially  raise  the 
quality  of  the  service  in  general  above  that  of  the  service  on  the 
grounded  lines,  and  it  appears  that  there  is  no  justification  for 
any  difference  in  rates  merely  by  reason  of  certain  subscribers 
being  served  on  metallic  circuits.  In  view  of  this,  the  schedule 
of  rates  for  metallic  service  should  not  be  made  effective  until 
the  entire  system  is  reconstructed  and  all  grounded  circuits  re- 
placed with  metallic  circuits. 

It  is  therefore  ordered  that  pending  a  final  adjudication  of 
this  case,  the  petitioner,  Commercial  Telephone  &  Telegraph 
Company,  suspend  all  exchange  service  rates  or  charges  now  in 
force  and  effect  in  the  city  of  Flora,  Illinois,  and  establish  in 
lieu  thereof  the  following  schedule : 

Individual  line  business  telephones $24 .  00  per  year 

Party  line  business  telephones 1 8 .  00  " 

Individual  line  residence  telcpliones 15 .  00  " 

Party  line  residence  telephones  12 .  00  " 

Switching  rural  service  telephones 4 .  20  " 

Eartension  telephones   6 .  00  " 

Extension  bells   3 .  00  " 

Extension  gongs    4 .  2<3  ** 

Extra  charge  for  desk  telephones  in  residences   3 .  00  " 
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The  rates  herein  authorized  shall  become  effective  July  1, 
1915,  and  remain  in  force  and  effect  until  otherwise  ordered  by 
the  Commission. 

By  order  of  the  Commission,  this  Ist  day  of  July,  1915,  dated 
at  Springfield,  Illinois. 


IlililNOIS  StTPKBME  COURT. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  EEL.  NOBLE 
TELEPHONE  COMPANY 

V, 

NOBLE  MUTUAL  TELEPHONE  COMPANY  et  aL 

[No.  10,093.] 
(—  111.  — ,  109  N.  E.  208.) 

Public  utility'-^ What  constitutes -^ Mutual  telephone  company, 

A  mutual  telephone  company,  rendering  service  to  its  members 
at  cost,  and  having  connection  with  other  telephone  companies  upon 
the  basis  of  a  mutual  exchange  of  free  service,  operates  and  manages 
its  plant  for  a  public  use  so  as  to  make  it  a  public  utility  within  |  10 
of  the  Illinois  Public  Utility  act,  where  its  franchise  to  use  the  streets 
of  the  village  in  which  it  is  located  is  given  upon  express  condition  that 
no  person,  firm,  or  corporation  except  commercial  telephone  companies 
shall  be  barred  from  membership  and  from  the  service  to  be  rendered 
by  the  company;  and  it  is  immaterial  that  the  company  does  not  fur- 
nish as  complete  service  as  is  supplied  by  most  commercial  companies. 

[June  24,  1915.] 

AppEAii  from  the  Circuit  Court,  Sangamon  County;  James 
A-  Creighton,  Judge;  affirmed. 

Appearances:  Alexander  0.  Mabee  for  appellant;  Lynch  & 
Martin  for  appellee. 

Cooke,  J.,  delivered  the  opinion  of  the  court : 

Henry  W.  Schilling,  the  sole  owner  of  the  SToble  Telephone 
Company,  filed  a  petition  with  the  State  Public  Utilities  Com- 
mission to  restrain  the  Noble  Mutual  Telephone  Company  and 
various  individuals  therein  named  from  constructing,  maintain- 
ing, and  operating  a  telephone  exchange  in  the  village  of  Noble, 
Illinois,  or  from  rendering  any  telephone  service  which  would 

interfere  with  the  rights  and  privileges  of  the  petitioner,  and 
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for  such  other  order  as  to  the  Commission  might  seem  meet 
Upon  a  hearing  the  Commission  entered  an  order  that  the  Xoble 
Mutual  Telephone  Company  cease  operating  its  telephone  sys- 
tem in  the  village  of  Noble  and  vicinity,  and  cease  doing  busi- 
ness as  a  public  utility  until  it  had  obtained  a  certificate  of  pxib- 
lic  convenience  and  necessity,  as  provided  by  §  55  of  the  Public 
Utilities  act  of  1918.  From  that  order  the  Noble  Mutual  Tele- 
phone Company  and  the  other  appellants  appealed  to  the  cir- 
cuit court  of  Sangamon  county,  where  a  judgment  was  entered 
sustaining  the  order  of  the  Commission,  This  appeal  has  been 
perfected  from  the  judgment  of  the  circuit  court. 

The  only  question  presented  for  our  determination  is  whether 
the  Noble  Mutual  Telephone  Company  is  a  public  utility  and 
subject  to  jkhe  supervision  of  the  State  Public  Utilities  Commis- 
sion- It  is  conceded  that  if  this  company  is  a  public  utility,  the 
judgment  of  the  circuit  court  affirming  the  order  of  the  Com- 
mission is  proper. 

Tor  a  period  of  about  ten  years  prior  to  February,  1914, 
various  persons  imder  the  name  of  Noble  Telephoiie  Company 
rendered  telephone  service  to  the  inhabitants  of  the  village  of 
Noble  and  furnished  exchange  service  to  various  country  lines. 
In  February,  1914,  the  village  board  granted  a  franchise  to 
Henry  W.  Schilling  to  do  a  commercial  telephone  business  in 
the  village  of  Noble  for  a  period  of  five  years,  under  the  name 
of  Noble  Telephone  Company.  Thereafter  Schilling  discon- 
tinued the  exchange  service  with  the  city  of  Olney  and  other 
points  that  iad  theretofore  been  given  patrons  of  his  lines,  and 
increased  the  annual  switching  rates  to  the  country  lines  from 
$2.50  to  $3  per  year,  which  increase  in  rates  was  approved  bv 
the  State  Public  Utilities  Commission.  This  action  on  the  part 
of  Schilling  caused  dissatisfaction  among  various  of  his  patrons, 
and  a  movement  was  started  for  the  purpose  of  organizing  a 
mutual  telephone  company.  An  organization  was  effected  among 
a  number  of  the  country  lines  and  some  of  the  citizens  of  the  vil- 
lage, and  a  franchise  was  secured  from  the  village  in  March, 
1914,  which  was  accepted  on  the  part  of  those  constituting  the 
new  organizatiom  Thereupon  the  Noble  Mutual  Telephone  Com- 
pany began  the  erection  of  poles  and  wires  in  the  village  of 
Noble,  and  installed  a  switchboard  and  other  facilities  for  mak- 
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ing  physical  connection  with  the  country  lines  and  with  various 
other  exchanges  in  Richland  and  the  surrounding  counties.  By 
its  franchise  the  ^oble  Mutual  Telephone  Company  was  given 
the  right,  for  a  period  of  five  years,  to  erect  and  maintain  poles 
and  to  string  wires  thereon  in  the  streets  and  alleys  of  the  village 
of  Noble,  and  to  conduct  a  telephone  exchange.  The  company 
was  required  to  furnish,  install,  and  maintain  at  its  own  ex- 
pense, during  the  term  of  the  grant,  one  telephone  at  the  village 
hall  for  the  use  of  the  village  officers.  The  ordinance  provided 
that  the  rights,  privileges,  and  franchises  thereby  granted  were 
upon  the  express  condition  that  no  person,  firm,  or  corporation 
desiring  to  become  a  member  of  the  company  should  be  barred 
from  the  service  and  the  use  of  the  switchboard  installed  and 
maintained  under  the  ordinance,  upon  payment  of  the  same 
membership  fees  as  paid  by  other  members  of  the  company,  and 
upon  the  payment  of  the  same  annual  switching  fees  as  paid  by 
other  members,  and  upon  compliance  with  the  by-laws  of  the 
company.  In  case  of  any  violation  of  that  provision  the  village 
reserved  the  right  to  revoke  the  franchise,  but  it  was  provided 
that  nothing  therein  contained  should  be  construed  to  compel 
the  Noble  Mutual  Telephone  Company  to  admit  any  commercial 
telephone  company  as  a  member.  At  the  time  the  petition  was 
filed  18  or  20  country  lines  -had  become  members  of  the  mutual 
company,  a  number  of  telephones  had  been  installed  in  the  village 
of  Noble,  trunk  lines  had  been  erected  connecting  the  exchange 
of  the  Noble  Mutual  Telephone  Company  with  the  exchanges  of 
other  telephone  companies,  and  it  was  proposed  to  install  other 
telephones  in  the  village  of  Noble  as  soon  as  material  was  at 
hand,  and  to  extend  the  connections  of  the  company  with  other 
telephone  exchanges  in  other  parts  of  Richland  and  the  sur- 
rounding counties. 

The  Noble  Mutual  Telephone  Company  is  not  a  commercial 
company  organized  for  profit,  but  renders  service  to  its  mem- 
bers at  cost,  and  it  does  not  hold  itself  out  to  render  service  to 
anyone  except  members  of  the  company.  The  only  connection  it 
makes  with  other  telephone  companies  is  upon  the  basis  of  a  mu- 
tual exchange  of  free  service.  While  it  will  connect  any  of  its 
members  with  a  toll  line  for  long-distance  service,  it  makes  no 
(cluinrr)  for  such  action  and  collects  no  toll,  leaving  the  matter  of 
rr.ilioioD. 
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the  adjustment  of  the  toll  charges  hetween  the  members  seeking 
0ach  service  and  the  toll  companies  rendering  the  same.  The 
mere  fact  that  the  Noble  Mutual  Telephone  Company  is  not  oper- 
ated for  profit  does  not  determine  that  it  is  not  a  public  utility. 
Section  10  of  the  Public  Utilities  act  defines  a  public  utility  to 
mean  and  include  every  corporation,  company,  firm,  partnership, 
or  individual  that  now  or  hereafter  "(a)  may  own,  control,  oper- 
ate, or  manage,  within  the  state,  directly  or  indirectly  for  pub- 
lic use,  any  plant,  equipment  or  property  used  or  to  be  used  for 
or  in  connection  with  the  transportation  of  persons  or  property 
or  the  transmission  of  telegraph  or  telephone  messages  between 
points  within  this  state ;  ...  or  that  (b)  may  own  or  control 
any  franchise,  license,  permit  or  right  to  engage  in  any  such  busi- 
ness." 

It  is  apparent  that  the  Noble  Mutual  Telephone  Company  is 
engaged  in  the  business  of  transmitting  telephone  messages  be- 
tween points  within  this  state.  It  also  owns  and  controls  a  fran- 
chise or  license  from  the  village  of  Noble  to  engage  in  such 
business  as  it  is  doing.  The  only  question  for  determination, 
then,  is  whether  or  not  it  directly  or  indirectly  operates  or  man- 
ages its  plant  for  a  public  use. 

By  the  provisions  of  the  ordinance  under  which  the  Noble 
Mutual  Telephone  Company  operates  in  the  village  of  Noble, 
the  right  to  use  the  streets  and  alleys  of  the  village  is  given  upon 
the  express  condition  that  no  person,  firm,  or  corporation,  ex- 
cept commercial  telephone  companies,  shall  be  barred  from  mem- 
bership and  from  the  service  to  be  rendered  by  the  company. 
Thus,  at  least,  every  resident  of  the  village  of  Noble  and  every 
corporation  doing  business  there,  except  commercial  telephone 
companies,  have  the  right  to  demand  service  from  the  mutual 
company  upon  the  payment  of  the  membership  and  annual 
gwitching  fees  required  by  its  constitution  and  by-laws,  which 
are  the  only  charges  made  for  the  service  rendered.  So  far  as 
the  residents  of  the  village  are  concerned,  the  use  to  which  this 
company  applies  its  plant  is  as  public  as  it  can  be.  It  is  imma- 
terial that  it  does  not  furnish  as  complete  service  as  is  furnished 
by  most  commercial  companies.  So  far  as  its  business  extends, 
its  service  is  open,  under  the  provisions  of  this  ordinance,  to 

anyone  who  may  demand  it  and  is  willing  to  pay  the  price  stated 
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in  the  constitution  and  by-laws  of  the  company  for  rendering 
such  service.  It  is  not  necessary,  in  order  to  constitute  this  a 
public  use,  that  this  service  should  be  extended  to  the  whole 
world,  or  to  include  whoever  might  happen  to  be  temporarily 
in  the  village  of  Noble  or  in  that  vicinity.  A  public  use  means 
public  usefulness,  utility,  advantage,  or  benefit.  To  be  public 
the  use  must  concern  a  connnunity  as  distinguished  from  an 
individual  or  any  particular  number  of  individuals,  but  it  is 
not  essential  that  the  entire  community  or  people  of  the  state, 
or  any  political  subdivision  thereof,  should  be  benefited  or  as- 
sured in  the  use  or  enjoyment  thereof.  The  use  may  be  local 
or  limited.  It  may  be  confined  to  a  particular  district  and  still 
be  public.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Polecat  Drainage 
Dist.  213  111.  83,  72  K  E.  684.  The  service  of  the  Noble  Mu- 
tual Telephone  Company  is  open  to  all  its  members,  and  it  must 
admit  to  membership  all  who  apply  and  pay  the  fees  specified. 
Its  members  not  only  have  the  means  of  communicating  freely 
with  one  another,  but,  also,  by  permitting  their  own  lines  to  be 
used  under  a  reciprocal  arrangement,  they  have  the  means  of 
communicating  with  the  various  cities  and  villages  in  that  sec- 
tion of  the  state. 

Under  the  facts  as  disclosed  in  this  record  the  Koble  Mutual 
Telephone  Company  is  a  "public  utility"  as  that  term  is  defined 
in  §  10  of  the  Public  Utilities  act  of  1913. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

Note. — For  other  cases  passing  upon  the  question  whether  a  Mu- 
tual Telephone  Company  is  a  public  utility,  see  Pike  County  Tele- 
phone Company  v.  Noble,  P.U.B.  1915C,  336,  and  note  attached 
thereto. 


INDIANA  PUBLIC  SERVICE  COMMISSIOIT. 

IN  RE  CARLISLE  CO-OPERATIVE  TELEPHONE  COMPANY 
OP  CARLISLE,  INDIANA. 

[No.  1268.] 

Rates '^Telephfies'^ Discrimination'^ Less  charge  to  stockholders, 

A  schedule  of  telephone  rates  which  provides  for  a  less  rate  to 
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stockholders  than,  is  charged  to  other  luers  for  a  like  and  contempo- 
raneous service  is  unjustly  discriminatorj  under  f  112  of  the  Indiana 
Utility  CommisBion  act. 
Rates  —  Telephonm  —  Diacriminatian  — >  Stockholders    ouming    instru' 
tnents. 

The  practice  of  a  telephone  company  of  charging  certain  stock- 
holders a  less  rate  because  they  own  the  telephone  transmitter  and 
receiver  than  is  charged  other  stockholders  not  owning  such  facilities 
is  unlawful  under  i  113  of  the  Indiana  Utility  act. 

[June  4,  1916.] 

Application  of  a  telephone  company  for  authority  to  increase 
rates  to  eliminate  discrimination  in  favor  of  stockholders ;  grant- 
ed. 

By  the  Commission:  On  the  15th  day  of  January,  1915,  the 
Carlisle  Co-Operative  Telephone  Company,  a  corporation  organ- 
ized and  doing  business  under  the  laws  of  the  state  of  Indiana, 
filed  an  application  with  this  Commission  asking  for  authority 
to  increase  the  schedule  of  rates,  tolls,  and  charges  demanded,  col* 
lected,  and  received  by  it  on  the  1st  day  of  January,  1913,  which 
schedule  is  now  on  file  with  this  Commission.  The  petition  set 
out  that  the  schedule  of  rates,  tolls,  and  charges  in  effect  at  the 
present  time  were  in  words  and  figures  as  follows: 

Telephone  BentaL 

To  all  stockholders  of  the  Company  the  following  charges  axe 
made: 

For  residence  phone  where  party  owns  own  telephone  trans* 
mitter  and  receiver,  $5  per  year. 

For  residence  phone  of  stockholders  when  they  do  not  own 
telephone  transmitter  and  receiver,  60  cents  per  month. 

To  all  subscribers  not  stockholders : 

Residence  phone,  $1.00  per  month. 

Business  phone,  $2.00  per  month. 

It  is  further  alleged  that  the  above  schedule  of  rates  is  dis- 
criminatory in  that  it  fixes  a  less  charge,  rate,  or  toll  for  telephone 
service  to  stocAholders  than  to  nonstockholders. 

The  petition  asks  that  the  following  schedule  of  rates  be 
approved  by  the  Public  Service  Commission: 
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Residence  telephone $1.00  per  month 

Business  telephone 2.00  per  month 

Lodge  Hall  telephone   1.00  per  month 

Business  telephone  in  residence 2.00  per  month 

A  hearing  was  held  in  this  cause  June  2,  1915,  at  the  office  of 
the  Commission  at  Indianapolis,  Indiana,  and  the  telephone  com- 
pany and  the  stockholders  and  directors  were  represented. 

The  Utility  Commission  act  §  112,  provides  as  follows:  "if 
any  public  utility  or  any  agent  or  officer  thereof,  or  any  officer 
of  any  municipality  constituting  a  public  utility  as  defined  in  this 
act  shall,  directly  or  indirectly  by  any  device  whatsoever  charge, 
demand,  collect  or  receive  from  any  person,  firm,  or  corporation, 
a  greater  or  less  compensation  for  any  service  rendered  or  to  be 
lendered,  or  for  any  service  in  connection  therewith,  than  that 
prescribed  in  the  published  schedules  or  tariffs  then  in  force 
or  established  as  provided  herein,  or  than  it  charges,  demands, 
collects  or  receives  from  any  other  person,  firm  or  corporation 
for  a  like  or  contemporaneous  service,  such  public  utility  shall 
be  deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful,"  etc  [4  Burns's  Anno. 
Stat.  1914,  §  10052i  4.] 

Section  113  of  the  Utility  Commission  act  provides:  "It 
shall  be  unlawful  for  any  public  utility  to  demand,  charge, 
collect  or  receive  from  any  person,  firm  or  corporation  less  com- 
pensation for  any  service  rendered  or  to  be  rendered  by  said  pub- 
lic utility  in  consideration  of  the  furnishing  by  said  person, 
firm  or  corporation  of  any  part  of  the  facilities  incident  thereto: 
provided,  nothing  herein  shall  be  construed  as  prohibiting  any 
public  utility  from  renting  any  facilities  incident  to  its  business." 

This  Commission  finds  that  the  rates  now  demanded,  collected, 
and  received  by  the  Carlisle  Co-operative  Telephone  Company 
are  unjustly  discriminatory  under  §  112  of  the  Utility  Commis- 
sion act,  in  that  said  schedule  provides  for  a  less  rate  to  stock* 
holders  than  is  charged  to  other  users  for  a  like  and  coatem- 
poraneous  service. 

This  Commission  further  finds  that  the  practice  of  charging 
certain  stockholders  a  less  rate  because  they  own  the  telephone 
transmitter  and  receiver,  and  other  stockholders  a  greater  rate 
because  they  do  not  own  these  facilities,  is  unlawful  under  § 
118  of  the  Utility  act 
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It  is  therefore  ordered  that  the  following  schedule  of  rates 
for  all  users  of  the  Carlisle  Co-Operative  Telephone  Company 
be  and  is  here  now  approved : 

Residence  telephones $1.00  per  month 

Business  telephones 2.00  per  month 

Lodge  Hall  telephones   1.00  per  month 

Business  telephones  in  residences 2.00  per  month 


HAINE  PrBIilC  UTILITIES  COMMISSION. 

IN  RE  CUMBERLAND  COUNTY  POWER  &  LIGHT 
COMPANY. 

[No.  U-43.] 

Security  issties  ^^  Purpose -^  Improvements  and  "betterments. 

The  Cumberland  County  Power  &  Light  Company  was  authorized 
to  issue  and  sell  at  not  less  than  92  its  first  refunding  mortgage  6  per 
cent  bonds,  due  September  1,  1942,  of  the  face  value  of  $198,000,  for  the 
purpose  of  reimbursing  its  treasury  for  moneys  expended  for  additions, 
extensions,  and  i^nprovements,  and  temporarily  deflected  from  funds 
reserved  and  required  for  other  purposes. 

[July  16,  1915.] 

Application  of  the  Cumberland  County  Power  &  Light  Com- 
pany for  authority  to  issue  securities  to  reimburse  its  treasury 
for  moneys  expended  for  additions,  extensions,  and  improve- 
ments; granted. 

Appearances:    William  M.  Bradley  for  petitioner. 

By  the  Commission:  Petition  of  Cumberland  County  Pow- 
er &  Light  Company,  an  incorporated  electrical  company,  for 
authority  to  issue  and  sell  at  not  less  than  92  its  first  and  re- 
funding mortgage  5  per  cent  bonds,  due  September  1,  1942,  of 
the  face  value  of  $198,000,  for  additions,  extensions,  and  im- 
provements of  its  properties  and  facilities.  Petition  dated  July 
1,  1915.  Public  hearing  and  riotice  thereof  ordered,  and  notice 
proved.    Hearing  held  July  13,  1915. 

The  petitioner  expended  between  January  1,  1913,  and  De- 
cember 31,  1014,  for  extensions,  additions,  and  improvements, 
the  sum  of  $233,067.13,  and  has  taken  down  from  the  trustee, 
under  an  85  per  cent  provision  in  the  mortgage,  bonds  to  the 
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amount  of  $198,000,  which  it  wishes  to  sell  to  reimburse  its 
treasury  in  part  for  the  moneys  so  expended  and  temporarily 
deflected  from  funds  reserved  and  required  for  other  purposes. 

The  mortgage  under  which  these  bonds  are  issued  was  dated 
August  1,  1912,  far  the  purpose  in  part  of  providing  funds  for 
such  extensions  after  the  extensions  had  been  made  and  the  ex- 
pense thereof  incurred.  It  appears  to  have  been  petitioner's  in- 
tention at  the  time  of  doing  this  work  to  have  recourse  to  these 
bonds  for  the  ultimate  payment,  and  the  case  clearly  falls  with- 
in the  reasoning  under  which  similar  authority  was  granted  in 
Ee  Bangor  Power  Co.  No.  TJ-26,  reported  in  P.TJ.R1915C,  496. 

Now,  therefore,  after  public  notice  and  hearing  and  mature 
consideration  of  the  evidence,  we  find  that  the  sum  of  the  capi- 
tal to  be  secured  by  the  issue  of  said  bonds  is  required  in  good 
faith  for  purposes  enumerated  in  §  35,  chapter  129,  Public  Laws 
of  1913,  as  amended,  and  it  is 

ORDERED  AND  DECREED. 

That  the  Cumberland  County  Power  &  Light  Company  be, 
and  it  is  hereby,  authorized  to  issue  and  sell  at  not  less  than 
92  its  first  and  refunding  mortgage  6  per  cent  bonds,  due  Sep- 
tember 1,  1942,  of  the  face  value  of  $198,000,  for  the  purposes 
specified  in  its  said  petition ; 

That  said  petitioner  report  to  this  Commission  in  detail,  sup- 
ported by  the  afiidavit  of  one  of  its  principal  officers,  its  doings 
hereunder,  within  twenty  days  after  the  1st  day  of  September, 
1915,  and  within  twenty  days  after  the  1st  day  of  each  alternate 
month  thereafter  until  it  shall  have  disposed  of  all  of  said  bonds. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  16th  day  of  July,  a.  d.  1915. 

Cleaves,  Chairman;  Skelton  and  Mullen,  Commissioners. 


MASSACHUSSn^TS  BOARD  OF  GAS  AND  fiUSCTRIO  lilGHT 
COMMISSION£»S. 

MILFOED  GAS  PETITION. 

Service'-' Payment '-•'lHaoaunt'~']Protection    of    oonautnera    meeting 
hills  promptly. 

The  MassachusettB  Board  of  Gas  and  Electric  Light  Cominission 
TX)JR,in5D. 
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era  recommended  'that  a  gas  company  which  offered  no  discount  for 
prompt  payment  of  bills  except  those  exceeding  $50  per  month  should 
offer  a  discount  of  not  less  than  5  cents  a  thousand  cubic  feet  of  gas 
to  all  customers  paying  their  bills  within  fifteen  days  after  the  same 
are  rendered,  as  the  practice  of  not  offering  a  discount  for  prompt  pay- 
ment appeared  to  have  caused  substantial  losses  in  bad  debts,  as  well 
as  serious  delays  in  the  collection  of  accounts,  which  losses  in  the  end 
were  borne  hj  those  customers  who  met  their  bills  promptly. 

[June  11,  1915.] 

CoMPiiAnsTT  as  to  price  and  quality  of  gas  sold  and  delivered 
by  a  gas  company.  The  Board  made  a  number  of  suggestions 
to  the  company,  some  of  which  had  been  adopted,  thus  remov- 
ing the  cause  of  some  of  the  complaints,  and  the  Board  further 
recommended  that  a  discount  of  not  less  than  5  cents  per  one 
thousand  feet  of  gas  be  made  for  all  consumers  who  paid  their 
bills  within  fifteen  days  after  the  same  were  rendered. 

Appearances :  0.  F.  Williams  for  the  town  of  Milf ord ;  Guy 
W.  Cox  for  the  gas'  company. 

By  the  Commission:  This  is  a  complaint  in  writing,  under 
§  162  of  chapter  742,  of  the  Acts  of  the  year  114,  of  the  select- 
men of  the  town  of  Milf  ord,  of  the  price  and  quality  of  the  gas 
sold  and  delivered  by  the  Milford  Gas  Light  Company. 

After  due  notice  public  hearings,  as  required  by  law,  were 
held  in  Milford,  at  which  the  selectmen  were  represented  by 
the  town  counsel  and  the  company  by  its  counsel. 

The  company  was  incorporated  by  chapter  242  of  the  Acts 
of  1854  for  the  purpose  of  "erecting  gas  works,  and  manufactur- 
ing gas,  in  the  town  of  Milford,  in  the  county  of  Worcester,  and 
supplying  said  town  and  the  citizens  thereof  with  the  same."  It 
is  making  and  selling  a  coal  gas  in  Milford  and  Hopedale,  for- 
merly a  part  of  Milford.  Its  price  is  $1.50  a  thousand  cubic 
feet  without  discount,  save  on  bills  for  $50  or  more  a  month, 
upon  which  a  15  per  cent  discount  is  allowed.  There  appear, 
however,  to  be  but  two  customers  using  enough  gas  to  obtain 
the  discount.  The  present  price  was  established  on  July  1,  1910, 
by  a  voluntary  reduction  from  $1.60  to  $1.50,  at  or  about  the 
time  when  the  present  owners  acquired  control  of  the  company. 

A  number  of  specific  complaints  respecting  the  company's  serv- 
ice were  submitted  during  the  course  of  the  hearings.     These 

appeared  to  have  been  due  in  part  to  insufficient  and  poorly  laid 
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mains  and  services,  and  in  part  to  a  certain  smokiness  in  the 
burning  of  the  gas  in  open  flame  burners.  The  difficulties  aris- 
ing from  the  mains  and  services  are  local  and  seem  to  have  been 
remedied.  If  they  have  not  been  fully  corrected,  or  similar  in- 
stances should  occur  hereafter,  the  Board's  authority  may  be  in- 
voked at  any  time  by  those  immediately  concerned.  The  other 
ground  of  complaint  affects  the  quality  of  the  gas  supplied.  It 
appears  to  have  been  due  to  an  excessive  use  of  benzol  for  enrich- 
ing the  gas.  After  a  careful  examination  of  the  methods  em- 
ployed in  producing  the  gas,  the  Board  has  made  some  sugges- 
tions to  the  company  which  it  hopes  may  lessen  this  ground  for 
complaint.  As  an  excessive  use  of  benzol  represents  an  unneces- 
sary addition  to  the  cost  of  the  gas,  a  decrease  in  its  use  is  in 
the  company's  interest.  But  in  view  of  the  size  of  the  plant,  the 
conditions  under  which  it  must  be  operated,  and  the  illuminating 
standards  required  of  the  gas  produced,  a  complete  elimination 
of  this  cause  for  complaint  at  all  times  presents  a  problem  of 
considerable  practical  difficulty. 

The  present  owners  of  the  company's  stock  are  the  trustees  of 
the  Massachusetts  Lighting  Companies.  They  acquired  control 
of  the  company  in  1910.  The  characteristics  of  their  manage- 
ment of  this  company  are  so  similar  to  those  recently  described 
in  the  Board's  decision  relative  to  the  Milford  Electric  Light  & 
Power  Company  that  a  repetition  is  umiecessary  here.  They 
undertook  by  a  substantial  reconstruction  and  extension  of  the 
distribution  system  to  improve  the  service  and  increase  the  busi- 
ness. In  the  latter  respect  their  efforts  have  so  far  met  with 
disappointment,  owing  apparently  to  conditions  in  large  meas- 
ure beyond  their  control.  Even  after  due  allowance  is  made  for 
the  indirect  return  obtained  by  the  stockholders  through  the  man- 
agement charge,  the  present  price  yields  little  more  than  a  fair 
return  on  the  capital  employed  for  the  public  convenience. 

In  view  of  these  circumstances  the  Board  has  not  felt  disposed 
to  require  a  reduction  in  price  save  to  the  extent  and  in  the  man- 
ner hereinafter  indicated.  Allusion  has  already  been  made  to 
the  fact  that  the  present  price  is  net,  no  discount  being  allowed 
for  prompt  payment  except  to  large  customers.  This  practice 
appears  to  have  caused  substantial  losses  in  bad  debts  in  the  past, 
as  well  as  serious  delays  in  the  collection  of  customer*'  accounts. 

P.U.R.1916D. 
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The  consequent  losses  in  revenue  have  doubtless  hindered  reduc- 
tions in  the  maximum  net  price,  and  are  in  the  end  borne  by 
those  customers  who  meet  their  bills  promptly.  The  latter  are 
fairly  entitled  to  some  relief.  It  may  also  reasonably  be  ex- 
pected that  the  company's  business  may  be  stimulated  by  what 
will  in  effect  be  a  reduction  in  the  maximum  net  price.  The 
territory  supplied  seems  also  to  be  a  favorable  field  for  the  sale 
of  gas  for  industrial  purposes.  A  community  should  not  be  re- 
quired to  assume  the  burden  of  a  return  upon  private  capital  em- 
ployed for  its  convenience,  unless  its  owners  are  ready  to  devote 
their  enterprise,  skill,  and  prudence  to  a  persistent  effort  to  in- 
crease the  business,  and  thereby  to  give  the  public  the  advantage 
arising  from  the  resulting  efficiency  and  economy  of  operation. 
The  Board,  therefore,  recommends  that  on  and  after  July  1, 
1915,  the  Milford  Gas  Light  Company  shall  offer  a  discount  of 
not  less  than  6  cents  a  thousand  cubic  feet  of  gas  to  all  custom- 
ers paying  their  bills  within  fifteen  days  after  the  same  are  ren- 
dered. 


BfASSACHUSETTTS  BOARD  OP  GAS  AND  ELiECTRlO  lilGHT 
COMMISSIONERS. 

MARLBOEOUGH  GAS  PETITIONS, 

Kates  —  Orounds  for  maintenance  of  existing  charges  —  Losses  during 
early  years. 

The  fact  that  no  dividends  were  paid  during  the  first  thirty-five 
years  of  a  gas  company's  life  is  not  a  substantial  ground  for  the  main- 
tenance of  existing  prices,  complained  of  as  unreasonably  high,  where, 
owing  to  the  lack  of  time  and  intervening  changes  of  management,  it  is 
impossible  to  determine  whether  failure  to  obtain  a  fair  return  was 
due  to  lack  of  good  management  or  to  some  attribute  in  the  venture 
itself,  and  where,  even  if  there  was  no  mismanagement,  it  is  hardly 
to  be  assumed  that  purchasers  of  the  stock  of  such  a  company  would 
have  considered  the  possible  right  to  be  reimbursed  for  the  lack  of  divi- 
dends in  past  years  as  a  material  element  of  value. 

states --^ Grounds  for  maintenance  of  existing  charges^ Past  losses 
due  to  impriidence  in  management. 

Although  a  gas  company  is  concededly  entitled  to  a  return  on  the 
original  cost  of  all  of  the  property  now  actively  and  necessarily  em- 
ployed for  the  public  convenience,  and  although  the  investment  so  repre- 
sented should  be  kept  good,  the  management  should  not  attempt  to 
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shoulder  upon  the  public  the  full  burden  of  such  past  losses  jod  im- 
prudences as  it  has  inherited. 

fJuly  9,  1916.] 

Complaint  as  to  the  price  and  quality  of  gas  sold  and  deliv- 
ered by  the  Marlborough-Hudson  Gas  Company.  The  grosA 
price  in  effect  at  the  time  of  the  complaint  was  $1.70  per  thou- 
sand cubic  feet,  with  a  discount  of  20  cents  for  prompt  pajonent, 
making  a  maximum  net  price  of  $1.50.  The  Board  recommend- 
ed that  on  and  after  August  1,  1915,  the  maximum  net  price  of 
gas  sold  by  the  company  shall  not  exceed  $1.40  per  thousand 
cubic  feet.  It  appearing  that  poor  service  complained  of  was 
partially  due  to  change  from  coal  to  water  gas  and  to  difficulties 
local  and  temporary  in  character,  no  specific  recommendation 
with  reference  thereto  was  made  by  the  board. 

Appearances:  J.  W.  McDonald  for  city  of  Marlborough  and 
town  of  Hudson ;  E.  0.  Mason  for  company. 

By  the  Board:  These  are  two  complaints  in  writing  under 
§  34  of  chapter  121  of  the  Revised  Laws  (now  §  162  of  chapter 
Y42  of  the  Acts  of  the  year  1914),  by  the  mayor  and  more  than 
twenty  customers  in  Marlborough,  and  by  the  selectmen  and 
more  than  twenty  customers  in  Hudson,  of  the  price  and  quality 
of  gas  sold  and  delivered  by  the  Marlborough-Hudson  Gas  Com- 
pany. 

After  due  notice  public  hearings  as  required'  by  law  were 
held  upon  said  complaints  in  Marlborough,  at  which  the  city  of 
Marlborough  and  town  of  Hudson  and  the  company  were  respec- 
tively represented  by  counsel.  A  petition  was  also  filed  by  cer- 
tain citizens  of  the  town  of  Southborough,  asking  the  Board  to 
instruct  and  request  the  company  to  supply  gas  to  the  inhabit- 
ants of  that  town. 

The  company  is  engaged  in  the  supply  of  gas  in  the  city  of 
Marlborough  and  the  adjacent  towns  of  Hudson  and  Maynard. 
In  February,  1913,  it  shut  dovm  its  works,  and  since  then  has 
bought  all  of  the  gas  which  it  has  distributed  from  the  West 
Boston  Gas  Company,  whose  works  are  located  at  South  Framing- 
ham.  The  pipe  through  which  this  gas  is  delivered  to  the  holder 
of  the  Marlborough  company  runs  through  the  town  of  South- 
borough.    Since  the  hearings  certain  questions  which  had  arisen 
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relative  to  the  laying  of  distribution  mains  in  Southborough  have 
been  adjusted.  Such  mains  are  being  laid  and  the  company  is 
iibout  to  enter  upon  the  supply  of  its  inhabitants. 

A  number  of  complaints  respecting  the  company's  service  were 
presented  during  the  course  of  the  hearings.  They  appeared  to 
be  due  either  to  trouble  with  gas  arcs  for  which  the  company 
had  assumed  to  care,  to  poor  pressure,  or  to  the  change  from 
coal  to  water  gas  when  the  company  ceased  to  make  and  began  to 
purchase  its  supply.  Until  the  readjustment  of  the  customers' 
burners  this  diange  was  of  itself  doubtless  the  cause  of  some 
of  the  annoyances  experienced.  But  the  water  gas  now  furnished, 
while  different  in  quality,  is  nevertheless  in  accordance  with  the 
legal  requirements.  The  difficulties  described  were  in  other  re- 
spects local  and  temporary  in  their  character  and  thje  conditions 
call  for  no  specific  recommendation  on  the  part  of  the  Board.  In 
case  the 'particular  instances  brought  to  the  Board's  attention 
have  not  been  remedied  meantime,  or  similar  instances  should 
occur  hereafter,  its  authority  may  be  invoked  at  any  time  by 
those  immediately  concerned. 

This  company  was  incorporated  in  1865  by  a  firm  of  shoe 
manufacturers  for  the  supply  of  their  shops  in  Marlborough. 
Later  its  pipes  were  extended  to  their  homes,  and  then,  by  slow 
steps,  through  other  streets  to  furnish  gas  to  the  public.  Out- 
side of  the  indirect  business  advantage  and  convenience  of  this 
arrangement,  the  investment  neither  earned  nor  made  any  re- 
turn to  its  owners.  By  1895  the  original  generating  plant  had 
become  inadequate  and  so  deteriorated  that  the  old  works  were 
abandoned,  and  the  present  works  built  on  a  new  site.  Later 
the  control  of  the  company  was  acquired  by  the  incorporators  of 
the  Hudson  Gas  Company,  which  had  built  a  distributing  sys- 
tem only,  and  in  1904  the  consolidation  of  the  two  companies 
was  authorized  by  the  legislature.  In  1910  the  control  again 
passed  to  another  party,  and  upon  his  death  a  few  months  later 
its  capital  stock,  as  well  as  that  of  the  Athol  Gas  &  Electric  Com- 
pany, which  was  also  owned  by  him,  was  made  the  basis  for  the 
securities  of  a  voluntary  association,  known  as  the  Common- 
wealth Gas  &  Electric  Companies,  in  much  greater  volume  than 
the  authorized  securities  of  the  underlying  companies.     The 
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trustees  of  that  association  have  since  owned  and  managed  the 
property. 

At-  the  time  when  the  present  owners  assumed  control  the 
company  was  charging  a  gross  price  of  $2  a  thousand  cubic 
feet,  with  a  discount  of  50  cents  for  prompt  payment.  'No  change 
has  been  made  meantime  in  the  maximum  net  price  of  t$1.50y 
but  the  gross  price  and  the  discount  were  changed  on  April  1, 
1913,  to  $1.70  and  20  cents,  respectively.  Since  their  acqui- 
sition of  the  property  tHe  present  owners  have  made  substantial 
extensions  of  its  mains,  not  only  in  Marlborough  and  Hudson, 
but  in  Maynard  also.  Its  output  has  nearly  doubled.  Meantime 
its  generating  works  became  inadequate  for  the  increasing  de- 
mands of  its  business  and  the  company  entered  into  a  twenty-five- 
year  contract  for  the  purchase  of  its  entire  supply  of  gas  from 
the  West  Boston  Gas  Company  at  50  cents  a  thousand  cubic  feet. 
To  obtain  this  supply  it  was  necessary  to  build  a  6-inch  pipe  to 
the  Southborough-Framingham  line  where  the  gas  is  delivered 
and  measured.  But  this  rapid  extension  of  the  company's  plant 
has  not  yet  realized  a  corresponding  increase  in  earning  power, 
nor  has  the  company  made  recently  or  in  its  earlier  history  any 
adequate  provision  for  the  substantial  depreciation  in  its  prop- 
erty which  has  accrued  under  the  former  as  well  as  the  present 
management.  When  the  company  first  made  a  return  to  the 
Board  in  1885,  its  capital  stock  was  $50,000.  It  has  since 
been  authorized  to  issue,  with  the  Board's  approval,  for  pui^ 
poses  for  which  the  expenditures  have  already  been  incurred, 
additional  stock  of  the  par  value  of  $290,000. 

The  city  of  Marlborough  employed  the  same  engineer  as  in 
the  case  of  the  Marlborough  Electric  Company.  He  examined 
and  valued  the  company's  property,  and  reached  certain  conclu- 
sions (based  on  such  examination  and  valuation  and  his  judg- 
ment as  to  a  depreciation  allowance  and  a  fair  return)  as  to  the 
price  at  which  the  company  might  reasonably  be  expected  to  sell 
gas.  The  method  which  he  pursued  was  the  same  as  in  the  Eleo* 
trie  case,  and  has  been  so  recently  described  by  the  Board  that  a 
repetition  here  seems  unnecessary.  In  his  valuation  he  included 
only  that  part  of  the  property  which  is  useful  and  eflScient  for 
the  prosecution  of  its  business  under  present  operating  conditions, 
and  in  so  doing  the  Framingham  main  was  treated  merely  as 
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a  replacement  of  the  generating  equipment  He  also  excluded 
from  consideration  the  substantial  item  of  "services"  on  the 
assumption  that  they  were  included  in  "mains."  As  a  result 
of  the  application  of  his  method,  he  estimated  the  probable  cost 
of  property  which  stood  on  the  company's  books  at  $378,000  to 
be  $251,000,  and  its  present  value  at  $184,000.  Adopting  the 
company's  operating  costs,  and  computing  a  7  per  cent  allowance 
for  depreciation,  he  expressed  the  belief  that  gas  might  profitably 
be  sold  at  $1.30  net.  Before  the  hearings  were  closed  and  in  view 
of  tiie  probable  increase  in  output  of  the  current  year  and  of 
(%rtain  other  economies  in  operating  expenses,  he  was  of  the 
opinion  that  an  even  more  favorable  price  might  be  made. 

The  company  did  not  challenge  the  method  which  he  em- 
ployed, but  its  application  to  the  facts  disclosed  in  the  company's 
financial  history  and  returns  and  the  propriety  of  adopting  it  as 
a  controlling  measure  of  a  fair  and  reasonable  price.  It  offered 
no  expert  testimony  to  the  value  of  its  property,  but  took  its  stand 
upon  the  book  value,  and  the  valuation  for  taxation  purposes  by 
the  cities  and  towns  in  which  it  operates  at  a  figure  nearly  equal 
to  the  book  value.  Its  counsel  also  urged  with  deep  earnestness 
the  fact  that  no  dividends  were  paid  during  the  first  thirty-five 
years  of  the  company's  life  as  a  ground  for  the  maintenance  of 
the  present  price. 

This  last  contention  raises  an  important  and  what  might  be  in 
many  ca^es  a  delicate  question  of  the  relative  rights  and  obliga- 
tions of  stockholder  and  consumer.  The  issue  hinges  upon  wheth- 
er or  not  the  failure  to  obtain  a  return  was  due  to  lack  of  good 
management  or  to  some  attribute  inherent  in  the  venture  itself. 
But  after  the  lapse  of  any  considerable  period  of  years,  and 
especially  with  several  intervening  changes  in  ownership,  it 
becomes  well-nigh  impossible  of  a  fair  determination.  More- 
over it  is  hardly  to  be  assumed  that,  even  if  there  was  no  mis- 
management, purchasers  of  the  stock  of  such  a  company  would 
have  considered  the  possible  right  to  be  reimbursed  for  the  lack 
of  dividends  in  past  years  as  a  material  element  of  value.  The 
evidence,  in  this  case  seems  to  show  that  the  business  of  the  com- 
pany in  its  early  days  was  conducted  primarily  for  the  con- 
venience of  the  incorporators  rather  than  of  the  public.  Al- 
though in  large  measure  free  to  c(»nduct  its  business  as  it  would, 
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little  provision  was  made  for  the  inevitable  inadequacy  and  ob 
isolescence  of  its  works,  and  when  reconstruction  or  additions 
were  needed  new  money  was  raised.  In  such  circumstances  it 
is  hard  to  discover  a  substantial  basis  for  the  present  clainu  In 
fact,  it  might  be  easier  to  find  in  these  circumstances  evidence 
of  poor  management 

A  more  important  and  'difficult  question,  however,  arises  over 
the  substantial  impairment  of  the  company's  capital  which  the 
Board  has  found  in  its  investigation  of  this  case  and  of  a  pend- 
ing application  for  the  approval  of  an  increase  of  stock.  With- 
out attempting  to  determine  to  what  causes  this  is  due  or  to  what 
extent  the  different  managements  of  the  company  have  been  re- 
sponsible, it  is  clear  that  the  new  money  which  has  gone  into  the 
property  in  recent  years  has  been  essential  to  the  proper  servi<» 
of  the  territory  supplied.  It  was  conceded  by  the  city  that  the 
company  was  entitled  to  a  return  on  the  original  cost  of  all  of 
the  property  now  actively  and  necessarily  employed  for  the  pub- 
lic convenience.*  It  is  equally  sound  that  the  investment  so  repre- 
sented shall  be  kept  good.  But  the  management  should  not  at- 
tempt to  shoulder  upon  the  public  the  full  burden  of  such  past 
losses  and  imprudences  as  it  has  inherited.  The  holding  associa- 
tion which  it  has  superimposed  upon  this  company  with  its  issues 
of  securities  largely  in  excess  of  the  authorized  securities  of  the 
underlying  companies  creates  a  fear,  already  in  part  realized, 
that  between  the  claims  of  the  plant  and  of  the  holders  of  the  as- 
sociation's stock  the  trustees  will  yield  to  the  latter  and  en- 
croach upon,  if  need  be,  what  has  been  provided  for  the  upkeep 
of  the  former  in  the  price  charged. 

In  reaching  its  conclusion  as  to  price,  the  Board  has  given 
such  weight  to  these  various  considerations  as  in  its  judgment 
the  equities  of  the  case  demand.  In  its  opinion  the  price  here- 
inafter recommended  will  be  fair  to  the  public  supplied,  and  taken 
in  connection  with  its  order  of  even  date  approving  an  issue 
of  stock  for  this  company,  and  with  vnse  and  prudent  manage- 
ment will  also  be  sufficient  for  the  company's  reasonable  needs. 

The  Board,  therefore,  recommends  that  on  and  after  the  1st 
day  of  August,  1915,  the  maximum  net  price  of  gas  sold  and  de- 
livered by  the  Marlborough-Hudson  Gas  Company  shall  not  ex- 
•ceed  $1.40  a  thousand  cubic  feet^ 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


NEWTON  AND  WATEKTOWN  PETITION.  787 


IfASSAOHUBSTTS  BOARD  OF  GAS  AND  BLECTRIO  UGHT 
COMMISSIONERS. 

NEWTON  AND  WATEETOWN  PETITION. 

Betum  —  Beaaonahlenesa  aa  a  whole  —  Intercorporate  relations* 

In  ascertaining  the  reasonablen^s  of  the  rates  charged  by  a  dis< 
tributing  gas  company  controlled  by  the  owners  of  the  producing  com- 
pany, it  is  unnecessary  to  determine  separately  and  conclusively  the 
reasonableness  of  the  price  charged  in  any  single  transaction  between 
the  two  companies,  or  of  the  dividends  received  directly  from  the  profits 
of  the  distributing  company,  since  it  is  the  actual  profit  from  all  sources 
received  by  the  owners  of  its  stock  which  will  determine  the  reasona- 
bleness of  their  return. 
Rates  ^^  Qas -^  Obligations  of  consumers  of  producing  and  distrilmt' 
ing  companies  under  common  ownership. 

The  obligations  of  the  consumers  of  a  distributing  company  and 
those  of  the  producing  company,  where  both  companies  are  under  com- 
mon ownership,  do  not  differ  so  far  as  the  cost  of  producing  gas  affects 
the  price  to  the  consumer,  although  distribution  expenses  are  more 
easily  distinguishable  and  attributable  to  the  different  groups  of  con- 
simiers. 

Depreciation '•^Failure  to  provide  for '-^Effect  on  return. 

The  effect  on  the  property  of  a  gas  company  of  the  policy  of  its 
owners  in  failing  to  make  charges  to  depreciation  other  than  for  mains, 
services,  and  meters  abandoned,  taken  out,. and  retired  from  the  service, 
is  a  factor  affecting  materially  the  reasonableness  of  the  return  and  any 
future  allowance  for  d^reciation. 

[July  12,  1915.] 

CoMPi*AiNT  as  to  the  price  of  gas  sold  and  delivered  by  the 
Newton  &  Watertown  Gas  Light  Company.  The  price  com- 
plained of  was  95  cents  a  thousand  cubic  feet.  The  Board  rec- 
ommended that  in  all  bills  rendered  on  and  after  August  1, 
1915,  the  net  price  charged  by  the  company  should  not  exceed  85 
cents  a  thousand  cubic  feet. 

Appearances:  Grosvenor  Calkins  and  E.  B.  Church  for  pe- 
titioners ;  A.  A.  Ballantine  for  company. 

By  the  Board:  This  is  a  complaint  in  writing  under  §  34 
of  chapter  121  of  the  Eevised  Laws  (now  §  162  of  chapter  742 
of  the  Acts  of  the  year  1914)  by  more  than  twenty  customers,  of 
the  price  of  gas  sold  and  delivered  by  the  Newton  &  Water- 
town  Gas  Light  Company. 

After  due  notice  public  hearings  upon  this  complaint  were 
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held,  as  required  by  law,  at  the  office  of  the  Board,  at  which 
the  customers  and  company  were  respectively  represented  by 
counsel 

The  territory  supplied  by  this  company  includes  tiie  cities 
of  Newton  and  Waltham  and  the  towns  of  Watertown,  Welles- 
ley,  and  Weston,  and  has  a  population  of  approximately  90,000. 
Prior  to  1903  the  company  was  owned  locally.  It  supplied  gas 
in  all  the  municipalities  named,  save  Waltham,  and  electricity 
in  Newton  and  Watertown,  and  Waltham  was  supplied  with 
both  gas  and  electricity  by  the  Waltham  Gas  Light  Company. 
In  that  year  all  of  the  capital  stock  of  the  Newton  company  was 
acquired  in  the  interest  of  the  Edison  Company  of  Boston,  with 
a  view  to  the  purchase  by  the  latter  of  its  electric  property.  In 
1909,  this  plan  was  consummated  in  a  transaction  whereby  the 
Edison  Company  acquired  the  electric  properties  of  both  the 
Newton  and  Waltham  companies,  and  the  Newton  company, 
with  the  $500,000  received  for  its  electric  property,  purchased 
the  gas  property  of  the  Waltham  company.  At  the  same  time 
the  capital  stock  of  the  Newton  company  was  acquired  by  the 
trustees  of  a  voluntary  association  known  as  the  "Massachusetts 
Gas  Companies,"  who  also  own  the  stock  of  the  Boston  Consoli- 
dated Gas  Company  and  the  New  England  Gas  &  Coke  Company^ 
as  well  as  certain  other  gas  companies  and  also  certain  trading 
companies  engaged  in  producing,  transporting,  and  selling  coal 
in  the  Boston  market.  In  1904  a  contract  was  made  for  the  pui^ 
chase  of  gas  from  the  Bay  State  and  Massachusetts  Pipe  Line 
Gas  Companies  (since  merged  in  the  Boston  Consolidated  Gas 
Company)  for  the  supply  of  the  Newton  territory,  and  shortly 
after  the  Newton  works  were  shut  down.  In  1906  the  same 
policy  was  adopted  as  to  the  Waltham  company.  The  gas  pur- 
chased of  the  Boston  company  is  a  mixed  coal  and  water  gas. 
The  water  gas  is  made  by  that  company  in  its  own  works  and 
the  coal  gas  is  purchased  of  the  New  England  Gas  &  Coke  Com- 
pany, save  so  far  as  for  brief  periods  the  Boston  company  has 
produced  a  part  of  its  supply  in  its  own  works. 

At  the  time  of  the  consolidation  the  Newton  and  Waltham 
companies  were  both  charging  $1  a  thousand  cubic  feet  for  gas. 
Shortly  after  the  consolidation  this  price  was  reduced  to  95 
cents  and  the  following  year  to  90  cents,  the  present  price.    Since 
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this  last  reduction  the  output  has  increased  about  40  per  cent. 
When  this  coipplaint  was  brought  gas  oil  was  selling  at  an  ab- 
normally high  figure,  materially  increasing  the  cost  of  the  water 
gas  made  by  the  Boston  company.  This  factor  had  led  to  an 
increase  in  the  contract  price  in  the  gas  sold  the  Newton  com- 
pany. Meantime,  however,  the  price  of  oil  has  reached  nearly 
its  old  level  and  a  corresponding  decrease  in  the  price  of  the  gas 
purchased  of  the  Boston  company  has  followed.  These  facts 
of  themselves  have  an  important  bearing  upon  the  continuance  of 
the  present  price  of  gas. 

As  already  described,  the  same  persons  own  and  manage  all 
of  the  companies  concerned  in  the  production  and  distribution 
of  the  gas  supplied  to  the  Newton  companies.  The  profits  of 
these  companies,  however  derived,  as  well  as  of  the  other  allied 
companies  to  which  reference  has  been  made,  are  pooled  to  meet 
the  interest  and  dividend  requirements  of  the  association.  Be- 
cause of  the  existing  relation  the  profits  of  the  Newton  com- 
pany reach  its  owners,  the  Massachusetts  Gas  Companies,  not 
only  through  the  dividends,  but  hardly  less  directly,  if  less  ob- 
viously, from  the  sale  of  gas  to  it  by  the  Boston  company.  So 
far  as  physical  property  is  concerned,  since  the  present  owners 
assumed  control  the  Newton  company  has  been  developed  as  an 
integral  part  of  the  Boston  system.  While  its  works  are  still 
capable  of  operation,  they  are  no  longer  adequate  for  its  needs, 
and  there  is  no  reasonable  cause  to  believe  that  they  will  ever  again 
be  operated,  save  in  some  extraordinary  emergency. 

In  view  of  these  facts  it  is  unnecessary  for  the  purposes  of 
this  case  to  determine  separately  and  conclusively  the  reason- 
ableness of  the  price  charged  in  any  single  transaction  between 
the  two  companies,  or  of  the  dividends  received  directly  from  the 
profits  of  the  business  of  the  Newton  company.  It  is  the  actual 
profit  from  all  sources  received  by  the  owners  of  its  stock  which 
will  determine  the  reasonableness  of  their  return. 

The  relations  described  involve  some  important  and  difiicult 
questions  touching  the  respective  equities  of  the  Newton  and 
the  Boston  consumers.  No  permanently  satisfactory  answer 
can  be  based  merely  upon  the  separate  corporate  existence  of  the 
companies  concerned  in  their  supply.  Both  are  engaged  in  a 
public  service  and  are  affected  with  a  public  interest.    They  are 
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within  their  charter  powers  and  are  doubtless  actuated  by  * 
sound  business  judgment  in  concentrating  the  production  of  gas 
for  the  entire  territory  within  common  control  But,  so  far  as 
the  consumers  are  concerned,  the  fact  remains  that  the  source 
of  their  supply  is  common  and  to  the  extent  to  which  the  cost 
of  producing  the  gas  affects  the  price  to  the  consumer,  the  Bokrd 
has  difficulty  in  finding  any  greater  or  different  obligation  on 
the  part  of  the  Newton  as  compared  with  the  Boston  consumer. 
Broadly  speaking,  this  is  also  true  with  respect  to  the  distribu- 
tion, administrative,  and  other  expenses,  although,  because  of  the 
separate  corporate  organization  maintained,  distribution  expenses 
are  more  clearly  distinguishable  and  attributable  to  the  different 
groups  of  customers.  The  company  claimed  and  the  returns 
show  a  difference  of  about  5  cents  in  the  cost  of  distributing 
gas  in  the  Newton  as  compared  with  the  Boston  territory.  On 
the  other  hand,  it  practically  conceded  the  soundness  of  what 
has  been  said  in  a  suggestion  at  the  opening  of  the  hearing  look- 
ing to  the  consolidation  of  the  companies.  This  suggestion  was 
later  withdrawn,  and  it  would  be  inexpedient  to  consider  it  here 
further  than  to  say  that  its  discussion  would  necessarily  involve 
another  problem  of  great  importance,  inasmuch  as  the  dividend 
and  price  is  fixed  for  the  Boston  company  by  the  so-called  "Slid- 
ing Scale"  statute,  applicable  only  to  that  company,  and  an  in- 
quiry is  now  pending  as  to  the  expediency  of  that  form  of  regu- 
lation. 

A  good  deal  was  said  at  the  hearings  with  respect  to  the  ques- 
tion of  depreciation.  Under  the  former  local  management  a  divi- 
dend of  8  per  cent  was  maintained  for  many  years  and  a  sub- 
stantial surplus,  invested  in  fixed  property,  was  built  up  out  of 
earnings.  Doubtless  this  surplus  is  more  than  sufficient  to  take 
care  of  the  inevitable  loss  resulting  from  the  abandonment  of  the 
generating  works  and  also  of  the  excess  paid  for  the  Waltham 
property  over  any  reasonable  valuation  of  the  plant  acquired. 
The  present  owners,  however,  have  made  no  charges  to  depre- 
ciation other  than  for  mains,  services,  and  meters  abandoned, 
taken  up,  or  retired  from  service.  Practically  all  extensions  have 
been  built  with  borrowed  money,  and,  between  the  price  paid 
for  the  gas  purchased  of  the  Boston  company  and  the  dividends 
paid  to  the  stockholders,  substantially  all  of  the  earnings  have 
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been  exhausted-  The  effect  of  this  policy  upon  the  company^ 
property  in  relation  to  its  authorized  capital  is  obvious,  and  it 
is  a  factor  affecting  materially  the  reasonableness  of  the  return 
and  any  future  allowance  for  depreciation. 

It  has  seemed  unnecessary  to  discuss  in  this  decision  cei'tain 
views  with  respect  to  the  elements  to  be  considered  in  a  rate 
case  which  were  presented  at  the  hearings.  It  is  perhaps  suffi- 
cient to  add  that  in  the  Board's  opinion  the  price  hereinafter 
named  wiU  yield,  above  all  reasonable  costs  of  conducting  the 
company's  affairs,  a  fair  return  upon  the  property  which  it  is 
actively  and  necessarily  employing  for  the  public  convenience. 

The  Board  recommends  that  in  all  bills  rendered  on  and  after 
the  1st  day  of  August,  1915,  the  net  price  charged  for  gas  sold 
and  delivered  by  the  Newton  &  Watertown  Gas  Light  Compaiiy 
shall  not  exceed  85  cents  a  thousand  cubic  feet. 


MASSACHUSETTS  PCBIilO  SERVIGE  COHMISSION. 

IN  BE  MILFOBD,  ATTLEBOEOUGH,  &  WOONSOCKET 
STBEET  BAILWAY  COMPANY. 

[No.  823.] 

Service '^  Street  railway^  Safety  ^  Car  operated  hy  one  man. 

The  MasBachuBetts  Public  Service  Gommission  refused  to  grant 
the  application  of  an  electric  street  railway  company  for  permission  to 
operate  an  electric  car  in  charge  of  one  man« 

[June  25,  1015.] 

Petition  of  the  Milford,  Attleborough,  &  Woonsocket  Street 
Railway  Company  for  authority  to  operate  an  electric  car  on  its 
line  between  Bellingham  Four  Comers  and  Oaryville  in  charge 
of  one  man ;  dismissed. 

By  the  Commission:  After  a  public  hearing  and  further 
consideration,  it  appears  that  the  line  upon  which  the  above 
method  of  operation,  is  proposed  is  a  branch  of  the  Milford, 
Attleborough,  &  Woonsocket  Street  Eailway,  and  runs  from 
Bellingham  Four  Comers  through  a  sparsely  settled  community 
to  North  Bellingham  and  Caryville,  a  distance    of  3.79  miles.. 
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The  street  railway  company  desires  to  operate  a  car  on  this  branch 
line  in  charge  of  a  motorman  only.  It  is  proposed  that  pas- 
sengers shall  enter  and  leave  the  car  by  the  front  entrance  only, 
and  that  the  car  shall  be  equipped  with  some  form  of  pre- 
payment device  in  which  passengers  may  deposit  their  faw 
upon  entering  the  car. 

This  method  of  operation  was  strongly  opposed  at  the  hear 
ing  by  the  selectmen  of  the  town  of  Bellingham  and  others. 
A  similar  method  of  operation  was  refused  approval  by  the 
Board  of  Eailway  Commissioners  upon  complaint  concerning 
the  method  of  operation  over  the  North  Reading  Branch  of 
the  Boston  &  Northern  Street  Railway  in  1903.  In  the  order 
issued  December  3,  1903,  the  Board  stated:  It  would  be  un- 
wise, in  our  judgment,  to  establish  a  precedent  for  intrusting 
a  car  operated  by  electricity  to  the  sole  custody  of  one  man, 
and  we  must  therefore  recommend  that  the  company  employ 
a  conductor  as  well  as  a  motorman  on  this  branch. 

The  Commission  is  of  the  opinion  that  the  conditions  men- 
tioned in  that  order  are  controlling  in  the  present  case.  It  is 
therefore — 

Ordered,  that  the  petition  be  dismissed. 


MASSACHUSETTS  PUBLIC  SERVICB  COMMISSION. 

IN  RE  MAURICE  CARD  et  aL 

[No.  646.1 

Service  —  Telephone  —  Meters, 

A  telephone  company  was  not  required  to  equip  at  ita  own  er- 

pense  the  telephones  of  measured-service  subscribers  with  meters  or 
registers  to  record  the  number  of  calls,  but  was  ordered  to  equip  the 
telephone  station  of  any  subscriber  making  a  request  therefor  with  a 
suitable  recording  device  which  will  immediately  register  every  local 
message  charged  to  his  account,  and  to  change  a  sum  not  exceeding 
$1.50  per  year  or  any  fraction  of  a  year  for.  installation  and  main- 
tenanca. 

fJuly  14,  1915.1 
Application  for  an  order  requiring  the  New  England  Tele- 
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phone  &  Telegraph  Company  to  install  meters  for  measured  serv- 
ice for  subscribers;  granted. 

By  the  Commission:  These  were  petitions  to  require  the 
New  England  Telephone  &  Telegraph  Company  to  equip  the  tele- 
phones of  measured-service  subscribers  with  meters  or  registers 
to  record  the  number  of  calls  used  by  each  subscriber. 

At  the  public  hearing  upon  these  petitions  it  was  suggested 
that  meters  should  be  provided  by  the  company  for  all  measured- 
serv-ice  subscribers  without  additional  charge.  It  was  claimed 
that  the  company's  record  of  measured-service  calls  under  exist- 
ing methods  was  inaccurate,  and  that  the  installation  of  some 
form  of  automatic  recording  device  was  necessary  in  order  to 
protect  measured-service   subscribers   from   overcharges. 

It  was  not  denied  that  under  certain  conditions  mistakes  in 
registering  the  number  of  telephone  calls  could  and  did  occur, 
notwithstanding  the  greatest  care  and  efficiency  on  the  part  of 
the  company^s  employees.  The  opportunity  for  such  errors  has, 
however,  already  been  minimized,  as  the  result  of  a  suggestion 
by  the  Commission  that  the  company  require  the  operator  to  re- 
port "No  charge"  on  uncompleted  calls.  It  has  also  been  the 
practice  of  the  telephone  and  telegraph  department  of  the  Com- 
mission, in  case  of  dispute  in  regard  to  the  accuracy  of  the  com- 
pany's record,  to  make  an  investigation  with  a  view  to  securing 
an  equitable  adjustment  The  entire  problem  is  being  studied 
by  the  telephone  and  telegraph  department  of  the  Commission 
in  order  to  determine  the  practicability  of  changes  in  present 
operating  methods  which  will  secure  a  still  higher  standard  of 
accuracy  in  the  company's  records  of  measured-service  calls. 

As  the  margin  of  error  under  the  company's  present  recording 
system  appears  to  be  slight,  and  is  likely  to  favor  the  subscriber 
as  frequently  as  the  company,  the  Commission  believes  that  it 
would  not  be  in  the  public  interest  to  require  it  to  provide  meters 
for  all  measured-service  subscribers,  as  the  cost  of  such  meters, 
whether  it  is  made  a  separate  charge  or  included  in  the  flat  rate, 
mnst  ultimately  be  borne  by  the  subscribers.  The  Comimission  is, 
however,  of  the  opinion  that  a  meter  should  be  available  upon  pay- 
n^ent  of  a  reasonable  charge  therefor,  to  any  subscriber  who 
desires  it,  either  for  the  purpose  of  controlling  the  unauthorized 
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use  of  his  telephone  or  for  the  purpose  of  enabling  him  to  compare 
the  record  made  by  the  meter  with  the  number  of  messages  for 
which  he  is  charged. 

For  something  more  than  a  year  the  New  England  Telephone 
&  Telegraph  Company  has  been  installing,  upon  the  request  of  a 
subscriber,  a  meter  which  is  operated  by  the  operator  at  the 
central  office,  and  for  which  an  annual  charge  of  $3  is  made. 
Prior  to  and  since  the  hearing  on  these  petitions  the  telephone 
and  telegraph  department  of  the  Commission  has  made  a  thorough 
inquiry  into  the  practicability  of  the  meters  now  in  use  in  the 
territory  of  other  telephone  companies.  The  only  other  meters 
shown  to  be  workable  are  those  operated  by  the  Southern  New 
England  Telephone  Company  of  Connecticut,  and  the  Keystone 
(Independent)  Company  of  Philadelphia,  each  with  a  limited 
number  of  measured-service  subscribers. 

The  operation  of  these  meters  is  similar  to  that  of  the  pay 
station.  The  operator  secures  and  tolds  the  party  called  until 
the  calling  party  has  recorded  a  call  upon  the  meter  at  his  station, 
after  which  the  connection  is  completed.  Tests  made  by  the  in- 
spectors of  the  telephone  department  of  the  Commission  demon- 
strate that  there  is  an  appreciable  slowing  of  service  under  such 
operation.  Whatever  the  effect  might  be  in  an  ordinary  exchange^ 
with  a  limited  number  of  measured-service  subscribers,  any 
change  in  the  operating  practice  which  would  result  in  the  slow- 
ing of  calls  from  measured-service  stations  from  four  to  seven 
seconds  each,  in  a  territory  like  the  Metropolitan  district  of  Bos- 
ton, with  its  great  telephone  population  very  properly  demanding 
the  highest  grade  of  service,  and  with  32  per  cent  of  the  stations 
in  the  state  upon  a  measured-service  basis,  would  seriously  impair 
the  present  standard  of  service. 

The  Commission  is  therefore  of  the  opinion  that  in  spite  of  the 
somewhat  higher  cost,  a  substation  meter  controlled  from  the 
central  office,  such  as  is  now  supplied  by  the  company,  is  best 
adapted  to  the  conditions  of  the  Metropolitan  district  The  meter 
which  the  New  England  Telephone  &  Telegraph  Company  now 
installs  upon  application  is  practically  the  device  which  has  been 
in  operation  in  Baltimore,  Maryland,  and  for  which  the  Mary- 
land Public  Service  Commission,  in  a  decision  rendered  January 
2, 1912,  in  the  matter  of  the  Chesapeake  &  Potomac  Telephone  & 
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Telegraph  Company,  of  Baltimore  city,  relative  to  rates,  estab- 
lished an  annual  charge  of  $3.  Since  that  decision  improvements 
have  been  perfected  which,  in  the  judgment  of  the  Commission, 
after  investigation,  should  enable  the  New  England  Telephone  & 
Telegraph  Company  to  install  and  maintain  such  meters  at  an 
annual  charge  not  exceeding  $1.50,  instead  of  the  present  annual 
charge  of  $3.     It  is  therefore — 

Ordered,  That  the  New  England  Telephone  &  Telegraph  Com- 
pany shall  equip  the  telephone  station  of  any  subscriber  who  shall 
make  a  request  therefor  with  a  suitable  registering  device  which 
will  inunediately  register  every  local  message  charged  to  his  ac- 
count; and,  without  undertaking  to  designate  the  specific  device 
to  be  used  for  that  purpose,  jurisdiction  over  and  the  right  and 
power  to  supervise,  regulate,  and  control  such  registering  device, 
as  well  as  every  other  instrumentality  employed  in  the  telephone 
service,  is  hereby  expressly  reserved  to  the  Commission.  The  said 
company  is  hereby  authorized  to  charge  1  sum  not  exceeding 
$1.50  a  year  or  any  fraction  of  a  year  for  installing  and  maintain- 
ing each  registering  device  furnished* 

By  the  Conunission. 


MIOHIGAN  RAHiROAD  OOHBaSSION. 

IN  BE  CITIZENS  TELEPHONE  COMPANY. 

[No.  D-912.] 

Mimopoly  and  caw/petition  ^^Telepliane^  Refusal  of  physical   con- 
neeUon  ^  Effect  on  allowance  of  competition. 

A  telephone  company  which  has  refused  to  establish  physical 
oonnectioB  with  another  company  is  not  in  a  position  to  object  to  the 
granting  of  permission  for  the  extension  of  the  toll  line  of  such  other 
company,  although  such  line  will  operate  in  competition  with  its  lines. 

[June  29,  1915.] 

AppiiiOATiON  of  the  Citizens  Telephone  Company  to  extend 
its  toU  line  from  Gobleville  to  Lawrence ;  granted. 

By  the  Commission:  Application  was  filed  in  the  above-en- 
titled matter  on  the  19th  day  of  October,  a,  d.  1914,  and  an  order 
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of  hearing  in  pursuance  of  such  application  having  been  fixed 
for  Thursday,  the  13th  day  of  May,  a.  d.  1915,  at  11 :00  a.  m.,  at 
the  office  of  the  Commission  in  the  city  of  Lansing,  at  which  time 
Mr.  0.  E.  Tarte,  general  manager,  appeared  on  behalf  of  said 
telephone  company,  and  Dr.  O.  M.  Vaughan,  president  of  the 
Kibbie  Telephone  Company,  and  Mr.  W.  J.  Berry,  agent^  Mich- 
igan State  Telephone  Company,  in  opposition. 

From  the  testimony  and  evidence  oflFered  in  support  thereof  it 
appears  that  the  request  for  the  line  has  been  brought  to  the  at- 
tention of  this  Commission  by  the  La^vrence  Mutual  Telephone 
Company  as  a  public  necessity,  claiming  that  the  long-distance  or 
toll  service  they  are  now  compelled  to  use  through  the  several 
mutual  companies  is  not  adequate  for  long-distance  conversation, 
as  many  of  the  circuits  that  they  use  are  over  rural  lines,  not  con- 
sidered as  toll  lines,  and  that  they,  the  Lawrence  Mutual  Tele- 
phone Company,  and  all  other  so-called  independent  telephone 
companies  in  that  locality,  are  refused  the  physical  connections 
with  the  Kibbie  Telephone  Company  and  the  Michigan  State 
Telephone  Company.  In  view  of  the  fact  that  when  a  company 
refuses  physical  connection,  they  are  not  in  a  position  to  object  to 
competitive  construction  as  might  be  allowed  under  an  application 
of  public  convenience  and  necessity,  and  also  that  it  appears  that 
the  public  would  be  better  served  by  the  construction  and  oper- 
ation of  toll  line  referred  to  in  the  application. 

Therefore,  by  virtue  of  the  authority  vested  in  us  by  law,  we  do 
hereby  authorize  the  said  Citizens  Telephone  Company  to  con- 
struct, maintain,  and  operate  toll  line  as  shown  in  map  submitted 
and  made  a  part  of  above  application. 

C.  L.  Glasgow  and  C.  S.  Cunningham,  Commissioners* 
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MINNESOTA  SUPREME  OOURT. 

STATE 

V, 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY. 

[No.  18,969(3).] 
C—  Minn.  — ,  153  N.  W.  320.1 

Criminal  law  ^^  Punishment  for  failure  to  do  prohihited  act. 

The  orderly  administration  of  the  law  should  not  expose  a  liti- 
gant to  punishment  for  not  doing  an  act  which  a  court,  acting  within 
its  jurisdiction  and  authority,  has  commanded  him  to  refrain  from 
doing. 
Rates  —  Maxim/unt  rate  statute  —  Poyoer  of  courts  —  Infanction, 

The  Federal  court  of  the  district  of  Minnesota  had  jurisdiction 
of  an  action  brought  by  the  stockholders  of  the  various  railroads  of  the 
state  to  test  the  validity  of  chapter  97  of  the  laws  of  1907  (Gen.  Stat. 
1913,  §§  4288,  4289),  known  as  the  2-cent  fare  law,  and  authority  and 
jurisdiction  by  injunction  to  restrain  such  companies,  their  agents 
and  officers,  from  putting  in  force,  during  the  pendency  of  the  action, 
the  rate  prescribed  by  that  statute. 

Rates '^JReasona'bleness-^  Confiscation  ^ChMstion  for  court. 

The  question  whether  railroad  passenger  or  freight  rates  pre- 
scribed by  statute  are  reasonable  or  unreasonable  and  confiscatory  is  a 
judicial  question,  exclusively  for  determination  by  the  courts. 
Injunction  ^^  Elf ect  on  statutory  rates  ^  Tem,porary  suspension. 

The  efifect  of  an  injunction  issued  by  a  court  of  competent  juris- 
diction restraining  the  enforcement  of  such  statutory  rates  pending  the 
action  is  to  suspend  the  operation  thereof  imtil  the  final  determination 
of  their  validity. 
Crimi7ial  law -^  In  junction  against  statutory  rates -^  Effect  on  prose- 
cution  for  vioJatitm  of  statute. 

The  trial  court  erred  in  excluding  the  writ  of  injunction  from  evi- 
dence on  the  trial  of  the  indictment  against  defendant  for  alleged  vio- 
lation of  the  statute. 

Headnotcs  by  the  CouBT. 

[June  26,  1915.] 

Appeal  from  the  District  Court,  Goodhue  County;  Albert 
Johnson,  Judge ;  reversed. 

Appearances:  F.  W.  Root  and  Nelson  J.  Wilcox,  Frank  M. 
Wilson,  and  Brown,  Abbott,  &  Sonsen  for  appellant ;  Lyndon  A. 
Smith,  Attorney  General,  A.  J.  Rockne,  and  Kueffner  &  Marks 
for  the  State. 
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Browiiy  Ch.  J.,  delivered  the  opinion  of  the  court: 

Defendant,  Chicago,  Milwaukee,  &  St.  Paul  Railway  Com- 
pany, a  corporation,  was  indicted  by  the  grand  jury  of  Goodhue 
county,  and  thereby  charged  with  a  violation  of  the  provisions  of  i 

chapter  97,  General  Laws  of  1907  (Gen.  Stat.  1913,  §§  4288, 
4289).    Defendant  interposed  a  motion  to  quash  the  indictment,  I 

and  also  a  general  demurrer,  both  of  which  were  overruled  by  the 
trial  court  Thereupon  defendant  entered  a  plea  of  not  guilty, 
and  the  cause  proceeded  to  trial,  resulting  in  a  verdict  of  guilty. 
Defendant  appealed  from  an  order  denying  a  new  trial. 

The  facts  are  as  follows:  By  §  1  of  chapter  97,  Laws  of  1907, 
the  legislature  of  the  state  enacted  that  no  railroad  company  own- 
ing or  operating  a  line  of  railroad  within  the  state  should,  after 
May.  1, 1907,  charge  or  collect  for  carrying  any  passenger  over  the  ^ 

age  of  twelve  years  on  any  trip  wholly  within  the  state  more  than  ' 

2  cents  per  mile,  and  by  §  2  that  any  railroad  company,  officer, 
agent,  or  representative  thereof,  violating  the  provisions  of  §  1, 
"shall  be  guilty  of  a  felony,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  exceeding  $5,000,  or  by  imprison- 
ment in  the  state  prison  for  a  period  not  exceeding  five  years,  | 
or  by  both  such  fine  and  imprisonment."  At  the  same  session  I 
the  legislature  also  enacted  chapter  232  (Gen.  Stat.  1913,  §§ 
4298-4304),  by  which  the  maximum  of  certain  commodity 
freight  charges  was  fixed  and  prescribed,  with  authority 
given  the  Railroad  and  Warehouse  Commission  to  modify  the 
same  in  particular  instances,  and  declaring  a  violation  of  the 
statute  a  misdemeanor,  and  the  punishment  of  any  officer  or  agent 
of  the  railroad  company  so  violating  the  same  by  imprisonment  in 
the  common  jail  not  exceeding  ninety  days. 

The  validity  of  both  statutes,  with  respect  to  the  rates  there 
fixed  and  prescribed,  was  challenged  in  certain  stockholder'^ 
suits  brought  in  the  Federal  court  for  the  district  of  Minnesota, 
wherein  it  was  claimed  that  such  rates  and  charges  were  unreason- 
able and  confiscatory.  The  history  of  that  litigation,  and  the 
termination  thereof,  is  disclosed  by  the  decisions  rendered  there- 
in, Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  362, 
57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729; 
and  Ex  parte  Young,  209  U.  S.  123,  52  L.  ed.  714,  13  LRA* 
(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764. 
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At  the  time  the  suits  were  commenced  the  Federal  court  ordered 
issued  temporary  injunctions  restraining  a  compliance  with  the 
statutes  pending  the  litigation.  The  injunctions  were  directed  to 
the  railroad  companies,  including  defendant^  their  officers  and 
agents^  the  Minnesota  Bailroad  and  Warehouse  Commission,  and 
the  attorney  general  of  the  state.  As  originally  issued,  the  in- 
junctions did  not  restrain  or  enjoin  compliance  with  chapter  97, 
the  passenger  rate  statute.  Subsequently,  however,  and  after  a 
hearing  upon  the  merits  of  the  controversy  before  and  a  report  by 
a  master  appointed  by  the  Federal  court  to  hear  and  report  the 
facts,  the  injunction  was  enlarged  on  July  1,  1911,  so  as  to  in- 
clude that  statute,  as  well  as  the  commodity  rate  statute.  And,  as 
issued  and  served  on  that  day,  the  injunction  restrained  and  en- 
joined defendant,  its  officers  and  agents,  during  the  pendency  of 
the  action,  from  observing  or  putting  in  force  the  provisions  of 
either  statute  or  rates  prescribed  thereunder  by  the  State  Railroad 
Commission,  and  restrained  and  enjoined  the  attorney  general  and 
the  members  of  the  railroad  and  Warehouse  Commission,  during 
the  pendency  of  the  action,  from  attempting  in  any  manner  to 
compel  the  defendant  to  put  in  force  or  maintain  such  rates.  The 
validity  of  the  injimction  as  to  the  attorney  general  and  the 
authority  of  the  court  to  issue  it  was  sustained  by  the  Supreme 
Court  of  the  United  States  in  the  Young  Case,  and  that  it  was 
valid  as  to  the  railroad  company  and  its  officers  and  agents  there 
is  and  can  be  no  question.  It  was  in  full  force  and  operation  at 
the  time  the  indictment  in  this  case  was  returned  by  the  grand 
jury,  and  also  at  the  time  of  the  alleged  violation  of  the  statute, 
by  the  act  of  defendant's  station  agent  in  collecting  the  rate  of 
fare  thereby  prohibited.  On  the  trial  below  defendant  offered  the 
writ  of  injunction  in  evidence,  and  it  was  excluded  by  the  trial 
court  on  the  ground  that  it  was  irrelevant  to  the  issues  in  the 
case,  and  in  no  event  binding  upon  the  state  courts. 

Under  the  assignments  of  error  several  reasons  are  urged  in 
support  of  the  contention  that  the  conviction  of  defendant  should 
be  set  aside,  but  we  confine  our  consideration  of  the  case  to  the 
ruling  of  the  court  in  excluding  from  evidence  the  writ  of  injunc- 
tion* As  our  conclusion  upon  that  question  disposes  of  the  case, 
the  other  questions  need  not  be  considered  or  determined. 

The  power  and  authority  of  the  legislature,  under  certain  re- 
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strictions,  to  prescribe  and  r^ulate,  by  direct  action,  or  through 
the  Bailroad  Commission,  freight  and  passenger  rates  as  to  all 
railroad  companies  operating  in  the  state,  is  no  longer  a  disputed 
question,  when  the  rates  so  prescribed  have  exclusive  relation  to 
the  transportation  of  freight  or  passengers  between  points  within 
the  state.  It  is  equally  well  settled  that  a  statute,  or  an  order  of  a 
commission  acting  under  legislative  authority,  so  prescribing 
rates,  is  not  final  or  conclusive.  There  is  in  every  such  ease  the 
existing  right  of  the  railroad  company,  or  the  stockholders  there- 
of, to  a  judicial  hearing  upon  the  question  whether  the  rate  so 
fixed  and  prescribed  is  unreasonable  and  confiscatory,  and  there- 
fore a  violation  of  the  constitutional  rights  of  the  company  to 
demand  and  receive  fair  and  just  compensation  for  services  ren- 
dered. This  question  is  judicial  in  its  nature,  and  one  which  the 
legislature  cannot,  within  constitutional  limits,  determine,  or  pre- 
vent the  courts  from  determining,  either  by  direct  legislative  dec- 
laration, or  by  the  imposition  of  drastic  fines  or  penalties  for  a 
violation  of  the  statute,  the  effect  of  which  is  to  deter  or  prevent 
application  to  the  courts.  Ex  parte  Young,  supra.  The  passen- 
ger rate  statute  in  the  case  at  bar  declared  a  violation  thereof  a 
felony,  punishable  by  fine  or  imprisonment  in  the  state  prison, 
or  by  both  fine  and  imprisonment.  The  Supreme  Court  in  the 
Young  Case  declared  this  penalty  unconstitutional  on  its  face, 
for  the  only  effect  thereof  was  to  prohibit — at  least  to  deter — ap- 
plication to  the  courts  for  a  hearing  upon  the  reasonableness  of 
the  rates  there  prescribed.  With  the  penalty  thus  eliminated,  it 
would  seem  at  least  doubtful  whether  a  violation  of  the  statute 
would  constitute  a  crime.  12  Cyc.  142 ;  State  v.  Fletcher,  5  N. 
H.  257.    But  we  do  not  stop  to  consider  the  question. 

The  action  to  determine  the  validity  of  the  statute  was  brought 
in  the  Federal  court  of  the  district  of  Minnesota  and  by  stock- 
holders of  the  railroad  corporation.  It  could  have  been  brought 
and  maintained  in  the  state  court.  So  far  as  the  questions  in- 
volved were  concerned,  the  Federal  and  state  courts  had  concur- 
rent jurisdiction.  The  injunction  was  issued  to  hold  matters  in 
statu  quo  pending  the  determination  of  the  question  whether  the 
rate  was  unreasonable  and  confiscatory,  an  issue  inherent  in  the 
statute,  solely  for  the  court,  and  beyond  the  reach  of  the  legis- 
lature.    It  expressly  forbade  compliance  with  the  statutory  rate 
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by  the  officers  and  agents  of  the  company,  and  the  effect  of  the 
injunction  was  to  suspend  the  operation  of  the  penal  provisions 
of  the  statute  until  the  judicial  question  was  determined.  Wad- 
ley  Southern  E.  Co.  v.  Georgia,  235  U.  S.  651,  59  L.  ed.  — , 
P.  U.  E.  1915A,  106,  35  Sup.  Ct.  Eep.  214,  The  court  had  juris- 
diction and  authority  to  do  this.  The  question  before  us,  there- 
fore, is  whether  the  state  courts,  in  such  a  case,  are  under  any 
duty  or  obligation  to  respect  the  injunction,  and  to  protect  the 
railroad  company  and  its  numerous  agents  throughout  the  state 
from  punishment  for  a  violation  of  its  commands.  The  question 
should  be  answered  in  the  affirmative.  It  was  optional  with  the 
plaintijffs  in  the  action  to  present  the  issue  to  the  state  or  to  the 
Federal  court.  They  .elected  to  go  to  the  Federal  court.  The 
court  acquired  jurisdiction  and  possessed  the  power  and  authority 
to  determine  all  the  issues  in  controversy,  and  had  the  right  to 
hold  and  maintain  that  jurisdiction  to  the  exclusion  of  all  other 
courts.  Ex  parte  Young,  supra;  Ee  Chetwood,  165  U.  S.  443, 
41  L.  ed.  782,  17  Sup.  Ct  Eep.  385. 

The  injunction  was  issued  in  conformity  with  the  law,  and 
a  violation  of  its  commands  would  constitute  a  contempt  of  the 
authority  of  the  court  subjecting  the  guilty  part  to  punish- 
ment. In  such  a  situation,  in  ordinary  litigation,  the  rule  of 
comity  between  courts  of  concurrent  jurisdiction  justifies  the 
court  last  applied  to  in  suspending  proceedings  pending  the 
trial  and  determination  of  the  issues  by  the  other  court.  To  do 
oxherwise  would  not  only  amount  to  an  arbitrary  disregard  of 
the  authority  of  the  court  first  acquiring  jurisdiction,  but  tend  to 
obstruct,  and  in  a  measure  confuse  and  defeat,  the  orderly  and 
effective  administration  of  the  law.  The  general  principles  of 
the  rule  will  be  found  tersely  stated,  with  authorities,  in  7  E.  C. 
L.  §  105  at  seq. ;  Engels  v.  Lubeck,  4  Cal.  31 ;  Dubuque  State 
Bank  v.  Ehomberg,  37  Iowa,  664.  But  it  is  clear  that  the  ques- 
tion in  a  case  like  that  at  bar  should  not  be  controlled  by  the  gen- 
eral rule  of  comity,  under  which  the  suspension  of  proceedings 
rests  in  the  discretion  of  the  court.  It  is  manifest  that  in  a  situa- 
tion and  controversy  like  that  here  involved  the  question  should 
be  considered  and  a  stay  of  proceeding  ordered  upon  much  broad- 
er grounds.    Boston  &  M.  E.  Co.  v.  Niles  (D.  C.)  218  Fed.  9-1  i. 

The  railroad  company  was  made  party  to  the  action,  and  therein 
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the  company  and  its  agents  were  confronted  with  the  command 
of  the  court  on  the  one  hand,  and  the  prohibition  of  the  statute  on 
the  other;  to  be  punished,  if  the  contention  of  the  state  be  sus- 
tained, whether  the  injunction  was  obeyed  or  disobeyed, — ^by  the 
state  courts  if  obeyed,  and  by  the  Federal  court  if  disobeyed. 
The  administration  of  the  law  should  not  result  in  or  lead  to  a 
conflict  or  confusion  of  that  sort.  Every  person  is  entitled  to  his 
day  in  court,  a  constitutional  right  to  be  heard  before  he  is  cob- 
demned,  and  should  not  be  deprived  of  his  freedom  of  action  and 
at  the  same  time  exposed  to  punishment  for  not  acting.  A  similar 
situation  was  presented  in  the  Niles  Case,  supra,  where  the  Fed- 
eral court  declined  jurisdiction  on  the  ground  that  the  controversy 
was  then  pending  in  the  state  tribunals ;  the  court  declaring  that 
the  rule  of  comity  in  situations  of  this  kind  was  something  more 
than  a  rule  of  mere  courtesy  or  convenience.  If  this  prosecution 
had  been  against  an  agent  of  the  defendant,  the  Federal  courts, 
no  doubt,  possessed  the  authority  after  conviction  to  release  and 
discharge  him  on  habeas  corpus.  Such  was  the  result  in  Hunter 
V.  Wood,  209  U.  S.  205,  52  L.  ed.  747,  28  Sup.  Ct.  Eep.  472, 
where  an  agent  of  the  railroad  company  had  been  prosecuted  for 
a  violation  of  a  rate  statute  after  he  had  been  restrained  by  in- 
junction from  putting  it  in  force. 

But  enough  has  been  said.  It  is  clear,  within  the  authorities 
cited,  that  the  court  below  erred  in  excluding  the  injunction  from 
consideration,  for  it  constituted  a  complete  defense  to  the  prose- 
cution, the  injunction  being  in  force  at  the  time  of  the  trial,  and 
imposed  upon  the  state  court  the  duty  of  protecting  defendant 
from  the  cross-fire  to  which  it  and  its  agents  were  exposed.  In 
fact,  it  would  seem  under  the  Georgia  case,  supra,  which  was  not 
before  the  learned  trial  judge,  that  no  conviction  can  be  had  for 
acts  done  by  defendant  or  its  agents  pending  the  litigation  in  the 
Federal  court,  and  during  the  life  of  the  injunction ;  for,  as  al- 
ready stated,  the  effect  of  the  injunction  was  to  suspend  for  the 
time  being  the  operation  of  the  statute. 

Some  stress  was  laid  in  the  court  below,  and  to  some  extent  in 
this  court,  upon  a  portion  of  the  opinion  of  the  Supreme  Court 
in  the  Young  Case  to  the  effect  that  the  power  of  the  Federal 
court  to  issue  injunctions  does  not  include  the  power  to  restrain 
a  court  from  acting  in  any  cause  brought  before  it,  either  of  a 
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civil  or  criminal  nature.  The  court  simply  gave  utterance  to  an 
abstract  rule,  and  obviously  did  not  intend  to  suggest  that  in  this 
particular  case  the  state  courts  might  proceed  in  a  civil  or  crimi- 
nal action,  notwithstanding  the  injunction,  and  litigate  the  very 
controversy  then  before  the  Federal  court.  In  another  part  of  the 
opinion  the  court  had  expressly  stated  that,  since  the  Federal 
court  first  acquired  jurisdiction  of  the  controversy,  it  had  the 
right  to  retain  it,  and  fully  and  finally  determine  the  matters  in 
dispute.  The  language  referred  to  would  apply  appropriately 
had  the  state  court  in  this  instance  first  acquired  jurisdiction 
Boston  &  M.  IL  Co.  v.  Niles,  supra.    But  such  is  not  the  case. 

We  therefore  hold  that  the  trial  court  erred  in  excluding  the 
writ  of  injunction,  and  for  this  reason  the  conviction  must  be 
and  is  vacated  and  set  aside. 

Order  reversed. 

Schaller,  J.,  took  no  part. 


NEBRASKA  STATE  RAIIiWAT  COMMISSION. 

IN  EE  LINCOLN  TELEPHONE  &  TELEGEAPH  COMPANY. 

(Application  No.  2195.] 

Service  —  Telephones  —  Change  to  metallic  circuit  —  Objection  of  sub- 
scribers. 

A  telephone  company  acting  reasonably  and  with  a  proper  re- 
gard to  public  interests  should  be  permitted  to  change  its  equipment 
from  a  grounded  to  a  metaUic  circuit,  notwithstanding  the  objection  of 
a  small  portion  of  its  subscribers,  who  insist  upon  the  continuance  of 
the  grounded  system  because  it  affords  a  cheaper  service. 
Service '^ Telephimes '^ Change  to  metallic  circuit''^ Effect  of  mis* 
representation  in  obtaining  consent  of  subscribers. 

Tlie  fact  that  misrepresentations  were  inadvertently  made  by 
representatives  of  a  telephone  company  in  inducing  subscribers  to  con- 
sent to  a  change  from  a  grounded  to  a  metallic  service  should  not  stand 
in  the  way  of  the  establishment  of  such  service,  where  it  appears  that 
public  convenience  requires  it,  that  the  company  made  an  honest  e£fort 
to  correct  such  misrepresentations,  and  that  a  substantial  majority  of 
the  subflcribers  desire  the  better  service. 
Service '^  Telephones '■^Establisihm^nt  of  metallic  circuit  ^  Effect  of 
agreement  with  farm  subscribers  for  a  grounded  circuit. 

Tlie  fact  that  a  telephone  company  has  entered  into  a  contract 
P.U.R.1916D. 
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with  farm  subscribers  on  its  exchange,  providing  that  rates  for  groanded 
service  are  not  to  be  disturbed  for  a  period  of  five  years,  is  not  a  bar 
to  the  establishment  of  a  metallic  circuit  on  the  rest  of  its  line  within 
a  city,  where  it  appears  that  the  existence  of  an  electric  plant  withia 
the  city  makes  the  operation  of  a  grounded  system  therein  impossible; 
that  the  bulk  of  the  traffic  in  which  the  city  subscribers  are  interested  ii 
within  the  city  itself;  and  that  the  combination  of  grounded  and  me- 
tallic plants  is  not  uncommon  and  is  recognized  as  a  necessity  from  the 
standpoint  of  economic  development, — especially  where  the  agreement 
between  the  company  and  the  subscribers  on  the  farm  lines  is  contin- 
gent upon  the  authority  of  the  Commission  to  change  it,  and  it  can  be 
abrogated  at  any  time  that  the  public  service  may  require. 

[July  15,  1916] 

Application  of  the  Lincoln  Telephone  &  Telegraph  Company 
for  authority  to  discontinue  its  grounded  service  within  the  city 
of  Ashland  and  to  cancel  its  rates  for  same.  Application  granted 
over  the  protest  of  certain  patrons  of  the  company  that  the  sub- 
scriber has  the  right  to  select  the  kind  of  service  he  desires,  and 
the  company  cannot  arbitrarily  require  him  to  change ;  that  mis- 
representation was  used  by  the  company  in  soliciting  subscribers 
to  agree  to  change  from  grounded  to  metallic  service,  and  that  on 
account  of  an  agreement  with  the  farmers  on  its  exchange,  it 
would  be  impossible  for  the  company  to  give  full  grounded  serv- 
ice for  a  period  of  five  years. 

Appearances:  Frank  H.  Woods  and  Leonard  E.  Hurtz  for 
applicant;  H.  A.  Bryant  for  remonstrators. 

Taylor,  Commissioner :  On  June  6,  1914,  the  Lincoln  Tele- 
phone &  Telegraph  Company  made  application  for  authority  to 
establish  a  schedule  of  rates  for  metallic  service  for  its  exchange 
at  Ashland,  these  rates  to  be  supplemental  to  the  schedule  already 
in  effect  for  grounded  service.  As  the  rates  for  grounded  service 
were  still  to  be  Bvailable  at  the  option  of  the  subscriber,  and  as 
the  rates  applied  for  were  standard  for  exchanges  of  that  size, 
they  were  approved.     (Application  No.  2136.) 

On  August  23, 1914,  the  company  made  application  for  autho^ 
ity  to  discontinue  its  grounded  service  within  the  city  of  Ashland 
and  to  cancel  its  rates  for  same.  Li  making  application  the  com- 
pany represented  that  it  had  but  recently  installed  a  new  switch- 
board, extended  its  cable  plant,  and  made  the  city  exchange  full 
metallic.    It  also  stated  that  a  solicitation  of  the  subscribers  with- 
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in  the  city  had  been  completed,  and  that  out  of  a  total  of  288, 
265  had  consented  to  take  the  metallic  service,  while  but  23  had 
refused  and  were  still  receiving  grounded  service.  On  this  repre- 
sentation it  appeared  that  a  large  majority  of  the  subscribers 
within  the  city  were  favorable  to  the  metallic  service,  and  the 
Commission  approved  the  application.  Subsequent  to  the  issu- 
ance of  the  order  to  that  effect,  protest  was  entered  by  a  number 
of  the  patrons  at  Ashland,  and  on  August  31,  1914,  the  Commis- 
sion issued  a  supplemental  order,  canceling  the  order  of  approval, 
the  purpose  being,  as  stated,  to  leave  "the  telephone  situation  in 
Ashland  just  as  it  was  prior  to  the  issuance  of  the  order  of  Au- 
gust 22, 1914."  Whereupon  the  matter  was  set  down  for  hearing 
for  October  23,  1914. 

The  protest  of  the  patrons  is  based  principally  on  the  ground, 
(1)  that  the  patron  has  the  right  to  select  the  kind  of  service  he 
desires  and  that  the  company  cannot  arbitrarily  require  him  to 
change;  (2)  that  misrepresentation  was  used  by  the  company  in 
soliciting  subscribers  from  grounded  to  metallic  service,  and  (3) 
that  because  of  an  agreement  with  the  farmers  on  the  exchange 
it  will  be  impossible  for  the  company  to  give  full  grounded  service 
for  a  period  of  five  years. 

In  answer  the  company  contends  that  the  physical  conditions 
within  the  city  of  Ashland,  due  to  the  existence  of  an  electric 
light  plant,  make  the  operation  of  a  grounded  telephone  system 
a  practical  impossibility,  and  that  imperative  reconstruction  of 
the  property  because  of  depreciation  make  unwise  and  uneco- 
nomic a  continuation  of  the  grounded  service;  (2)  it  admits  that 
some  misrepresentations  were  made  to  subscribers  in  the  cam- 
paign of  solicitation,  and  that  about  nineteen  were  cut  over  to 
metallic  service  and  rates  over  their  protest  or  without  having 
been  consulted;  (8)  it  admits  that  an  agreement  was  entered  in- 
to with  the  farmers  served  by  the  x\shland  exchange  under  the 
terms  of  which  the  present  grounded  rates  are  not  to  be  disturbed 
for  a  period  of  five  years. 

For  convenience  the  issues  involved  in  the  case  VTill  be  taken 
up  in  the  order  as  presented  above. 

(1)  Does  the  patron  of  a  telephone  company  have  the  right  to 
demand  the  kind  of  service  he  desires,  or  can  the  company  read- 
just its  plant  and  rates  to  meet  changing  conditions  f 
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This  question  does  not  involve  the  right  of  the  subscriber  to 
select  the  class  or  kind  of  service  that  the  company  holds  itself 
out  to  give.  There  can  be  no  dispute  as  to  his  right  to  choose 
either  grounded  or  metallic,  flat  rate  or  measured,  single-line  or 
party-line  service,  provided  the  company  has  filed  a  schedule  cov- 
ering such  classes  of  service.  A  company  cannot  escape  the 
obligation  that  is  upon  it  as  a  common  carrier  to  furnish  such 
service  as  may  be  defined  in  its  schedules  upon  demand,  provided 
such  schedules  are  approved  by  the  Commission  and  the  patron 
pays  or  offers  to  pay  for  the  same.  The  question  here  involved 
is  as  to  whether  such  a  schedule  is  irrevocable ;  or,  whether  good 
public  policy  justifies  a  company,  subject,  of  course,  to  the  super- 
vision of  the  Commission,  in  exercising  its  own  judgment  and 
discretion  as  to  how  and  when  its  plant  shall  be  reconstructed 
and  improved,  notwithstanding  it  is  unable  to  secure  the  unani- 
mous consent  of  all  its  patrons. 

In  considering  the  proposition  here  presented  it  appears  neces- 
sary to  consider  the  essential  difference  between  a  grounded  and 
metallic  telephone  plant  and  the  conditions  that  may  make  it 
necessary  to  change  from  one  to  the  other.  The  first  type  of  tele- 
phone that  became  commercially  successful  was  that  commonly 
referred  to  as  the  grounded  system.  In  this  type  there  is  a 
single  wire  running  from  the  telephone  instrument  to  the  central 
office,  this  wire  being  grounded  at  either  end,  the  electric  circuit 
thus  being  completed  through  the  earth.  Under  favorable  con- 
ditions this  system  affords  efficient  service  at  a  minimum  of  in- 
vestment and  operating  cost  In  the  operation  of  such  plants, 
however,  serious  disadvantages  developed,  the  most  serious  arising 
from  interference  with  the  talking  circuit  from  electrical  currents 
in  the  earth.  It  was  found  that  these  currents  cause  cross  talk 
i^etween  the  lines,  bring  noises  of  various  kinds  to  the  talking 
Circuit,  and  at  times  make  intelligent  oommunication  impossible. 
Gross  talk  is  also  caused  by  induction  between  the  wires  them- 
selves and  if  there  are  a  large  number  of  wires  on  one  pole  line 
this  trouble  is  aggravated.  The  introduction  of  currents  from  an 
electric  generating  plant  into  the  field  of  a  telephone  system  in- 
variably creates  havoc  with  the  service. 

In  order  to  meet  this  difficulty  it  has  been  found  necessary 

to  string  a  second  wire  for  each  circuit,  thus  dispensing  with 
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the  circuit  through  the  earth.  The  complete  metallic  circuit  thus 
provided  overcomes  almost  entirely  the  trouble  from  earth  cur- 
rents, and  at  the  same  time,  through  a  transposition  of  the  wires 
at  certain  intervals,  makes  possible  the  prevention  of  induction 
from  one  circuit  to  another.  The  latter  advantage  is  important 
for  the  reason  that  it  permits  the  inclosing  of  a  large  number  of 
wires  within  a  cable.  While  the  wires  of  a  grounded  plant  can  be 
placed  in  a  cable,  the  result  is  far  from  satisfactory  because  of 
the  induction,  which,  of  course,  is  increased  as  the  wires  are 
brought  in  closer  proximity  to  each  other.  Trees  interfere 
greatly  with  telephone  wires  and  in  a  grounded  system,  where 
there  are  a  large  number  of  wires  on  the  poles,  trouble  from  this 
source  is  general  and  very  much  aggravated.  The  inclosing  of 
the  wires  in  a  cable  reduces  the  possibility  of  .interference  from 
such  sources,  does  away  with  the  trouble  arising  from  the  open, 
noninsulated  wires  coming  in  contact  with  each  other,  and  affords 
protection  from  the  weather.  On  the  other  hand,  the  overcoming 
of  induction  by  the  use  of  metallic  circuits  makes  it  practical  and 
very  desirable  to  inclose  them  in  circuits,  particularly  in  the 
territory  close  to  the  central  office,  where  the  wires  are  numerous. 
The  installation  of  a  metallic  system,  it  will  be  seen  from  the 
above,  is  a  logical  step  in  the  development  of  a  telephone  plant, 
and  may  be  rendered  imperative  by  changing  physical  conditions. 
While  grounded  plants  are  still  very  generally  in  use,  they 
are  rapidly  being  replaced  with  metallic  equipment,  as  it  is 
recognized  by  experienced  telephone  men  that  when  a  grounded 
plant  has  been  in  service  for  from  eight  to  twelve  years  and  recon- 
struction becomes  necessary,  sound  economy  and  the  public  serv- 
ice demand  the  substitution  of  metallic  equipment.  The  public 
is  gradually  demanding  a  higher  standard  of  service,  and  tele- 
phone men  understand  that  sooner  or  later  the  patrons  of  any 
company  will  demand  metallic  service.  To  replace  a  grounded 
plant,  therefore,  with  a  grounded  plant  when  it  is  reasonably 
certain  that  the  better  equipment  will  be  demanded  in  the  course 
of  time  is  poor  economy,  both  from  the  standpoint  of  the  com- 
pany and  the  public.  It  is  exceedingly  unwise  when  the  physical 
conditions  become  such  that  it  is  impossible  to  operate  the 
ground  plant  satisfactorily.  The  increasing  use  of  electricity 
for  light,  heat,  and  power  makes  the  future  of  any  grounded  plant 
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more  or  less  uncertain  and  precarious.  It  would  appear,  therefore, 
that  ordinary  business  foresight  should  prompt  a  company  to 
anticipate  the  changing  over  of  its  plant  from  a  grounded  to  a 
metallic  basis,  and  that  it  should  plan,  and  should  be  permitted, 
to  make  such  change  at  the  time  most  advantageous  for  it.  When 
that  time  arrives  it  does  not  appear  reasonable  that  it  should  be 
prevented  from  making  the  improvement  because  a  small  num- 
ber of  subscribers  object  to  the  change.  The  responsibility  of 
determining  when  to  make  necessary  improvements  is  upon  the 
company.  The  subscribers  demand  good  service,  but  it  is  not 
for  them  to  prescribe  how  that  service  shall  be  furnished.  They 
know  when  they  receive  poor  service,  although  they  may  not,  and 
probably  do  not,  know  what  causes  it  The  subscriber  judges  the 
company  by  the  results  he  gets.  If  he  has  trouble,  he  has  no 
means  of  knowing  what  causes  it.  It  may  be  in  his  instrument, 
the  wires,  the  switchboard,  the  operators,  the  instrument  at  the 
other  end  of  the  line,  or  in  a  combination  of  all  of  these  things. 
It  is  the  duty  of  the  company  to  locate  and  correct  it.  Having 
the  duty,  it  should  at  the  same  time  have  the  right  to  exercise  ita 
own  judgment  as  to  how  to  perform  it.  If  the  service  as  a  whole 
is  benefited  by  the  improvement,  the  demands  of  the  few  should 
not  be  allowed  to  govern. 

Because  a  company  has  set  out  to  furnish  a  certain  service  at 
certain  rates  does  not  constitute  an  insurmountable  obstacle  to 
its  changing  its  service  and  rates  if  the  public  interests  demand 
it.  As  stated  in  the  beginning,  it  is  the  right  of  the  individual 
patron  to  demand,  and  the  duty  of  the  company  to  furnish,  upon 
the  terms  and  conditions  promulgated  by  the  company,  subject 
to  the  regulation  of  the  proper  authority,  the  best  service  that  can 
be  given ;  but  that  does  not  necessarily  imply  that  the  individual 
has  the  privilege  of  vetoing  measures  of  improvement  simply  be- 
cause they  may  interfere  with  his  existing  relations  with  the  com- 
pany. To  permit  that  would  be  to  ejffectually  prevent  any  prog- 
ress or  improvement  in  the  telephone  business.  Improvements 
ordinarily  cost  money,  and  unless  a  company  can  have  the  assur- 
ance that  at  least  a  portion  of  the  expense  will  be  borne  by  the 
patrons,  it  will  be  slow  to  make  changes.  And  it  is  a  well-estab- 
lished fact  that  a  metallic  system  costs  more  to  construct  and 
operate  than  a  grounded  system.    Double  the  amount  of  wire  is 
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required,  and  that  calls  for  more  and  larger  poles,  which  in  turn 
calls  for  more  cross  arms,  insulators,  and  other  equipment.  Open 
wire  must  be  replaced  with  cable  and  the  whole  plant  brought  up 
to  a  uniform  standard.  The  additional  property  used  calls  for 
additional  maintenance.  The  money  necessary  to  pay  for  and 
install  the  new  property  must,  of  course,  be  furnished  by  the  stock- 
holders, but  the  money  necessary  to  pay  a  reasonable  return  on 
this  a^ed  investment  together  with  the  added  expense  for  main- 
tenance  and  operation  must  come  out  of  the  earnings. 

If,  upon  the  commencement  of  operations  of  a  telephone  com- 
pany, it  could  be  determined  that  a  grounded  system  would  al- 
ways be  used,  and  that  under  no  circumstances  would  a  change 
be  made  to  a  metallic  system,  it  would  be  possible  to  establish  a 
scale  of  rates  calculated  only  to  take  care  of  such  a  plant,  and 
such  rates  could  undoubtedly  be  made  lower  than  if  they  were 
made  in  anticipation  of  probable  developments  and  necessary  im- 
provements. Practically  all  companies,  however,  at  the  begin- 
ning, established  rates  sufficient  only  to  operate  and  maintain  a 
grounded  plant,  and  when  the  time  arrives  for  the  change  it  is 
necessary  to  raise  the  rates.  Ordinarily,  a  majority  of  the  patrons 
consent  to  the  increased  charge  because  they  are  desirous  of  secur- 
ing the  improved  service,  and  realize  that  it  cannot  be  furnished 
on  the  old  basis. 

A  consideration  of  these  facts  and  circumstances  convinces  the 
Commission  that  a  telephone  company  should  be  permitted  to 
make  reasonable  and  necessary  changes  in  its  plant,  notwith- 
standing such  readjustments  are  objected  to  by  certain  subscribers 
who  may  be  inconvenienced  or  who  may  be  opposed  to  the  in- 
creased rates  that  may  necessarily  follow.  To  be  sure,  in  exercisr 
ing  this  privilege  the  company  should  have  in  view  at  all  times  the 
interests  of  its  patrons  as  a  whole,  such  interests  being  paramount 
to  all  other  considerations.  It  is  to  be  expected  that  good  judg- 
ment and  ordinary  business  foresight  should  attend  the  transac- 
tion that  the  interests  of  both  the  company  and  the  public  be 
conserved. 

In  applying  that  conclusion  to  the  instant  case,  we  find  that 
the  Lincoln  Telephone  &  Telegraph  Company  was  justified  in 
considering  and  in  attempting  to  bring  about  a  change  from  a 
grounded  to  a  metallic  system  on  its  exchange  at  Ashland.    The 
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record  discloses  that  in  1911,  in  order  to  relieve  the  bad  condition 
of  the  service  resulting  from  the  interference  of  electric  currents 
generated  by  a  lighting  plant  in  the  town,  and  because  the  wires 
constituting  the  grounded  system  had  become  so  congested  as  to  be 
continually  causing  trouble,  and  for  the  further  reason  that  the 
portions  of  the  plant  had  to  be  rebuilt,  the  Nebraska  Telephone 
Company,  from  whom  applicant  later  acquired  the  plant,  in- 
stalled a  large  amount  of  cable,  practically  covering  t^  city 
territory  of  the  Ashland  exchange  with  its  cable  plant.  In  order 
to  avoid  as  much  of  the  induction  as  was  possible  without  making 
the  plant  completely  metallic,  the  lines  in  the  cables  were  made 
metallic,  being  grounded  at  the  switchboard  and  at  the  instru- 
ments. While  this  improved  conditions  materially,  it  was  only 
a  partial  remedy,  as  most  of  the  lines  had  grounded  return  cir- 
cuits. Because  of  the  general  condition  of  the  plant  and  for  the 
particular  reason  that  the  electric  light  company  commenced  to 
furnish  a  day  service,  applicant  found  it  imperative,  in  the  spring 
of  1914,  to  make  the  plant  within  the  city  limits*  metallic,  and  in 
the  reconstruction  installed  a  switchboard  of  the  latest  type.  It 
happened,  too,  that  the  telephone  company  and  the  electric  light 
company  had  from  the  first  used  the  same  pole  lines  for  some  of 
their  main  "leads."  This  produced  an  unsatisfactory  condition 
from  the  standpoint  of  the  telephone  company,  and  it  was  neces- 
sary to  remove  its  wires  from  these  poles  and  place  them  on  other 
poles. 

There  is  conflicting  evidence  as  to  the  quality  of  service  subse- 
quent to  the  change  to  metallic,  sixteen  out  of  the  twenty-eight 
witnesses  for  remonstrators  asserting  that  the  service  was  no 
better,  some  even  contending  that  it  was  worse.  The  other  twelve 
admitted  that  it  had  been  improved  and  that  they  had  no  fault  to 
find  with  it.  H.  A.  Kelley,  for  the  past  four  years,  wire  chief  of 
the  exchange,  testified  that  the  first  morning  he  took  charge  of 
his  work  he  found  reports  of  130  cases  of  trouble,  the  reports 
covering  the  preceding  twenty-four  hours,  and  that  the  same  con- 
dition prevailed  for  some  time  after  he  assumed  his  duties.  Dui^ 
ing  the  week  just  previous  to  the  hearing,  however,  the  "troubles" 
reported  averaged  but  6  or  8  a  day.  C.  D.  Perrin,  district  trafiic 
chief,  whose  duty  it  is  to  supervise  the  service  at  Ashland,  testi- 
fied that  the  servdce  is  now  improved  100  per  cent  over  what  it 
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was  when  he  took  charge  two  years  ago.  In  addition  to  super- 
vising the  work  of  the  operators  it  is  the  duty  of  Mr.  Perrin  to 
interview  users  of  the  ser^uce,  and  this  he  did  in  Ashland,  the 
favorable  reports  he  received  constituting  a  part  of  the  evidence 
upon  which  he  based  his  opinion  as  to  the  improvement  in  the 
service.  B.  -E.  Forbes,  engineer  for  the  Commission,  made  an 
inspection  of  the  plant  and  found  the  physical  improvements  to 
be  as  applicant  had  represented,  and  plant  adequate  for  the  giving 
of  efficient  service.  He  made  several  test  calls  and  found  the  serv- 
ice satisfactory.  The  reconstruction  work  that  was  under  way 
until  July  doubtless  interfered  with  the  service  to  some  extent, 
but  following  the  completion  of  the  work  the  service  should  have 
been  and  undoubtedly  was  materially  improved.  It  certainly 
could  not  have  been  worse,  as  a  few  of  the  witnesses  testified. 
The  record  is  clear  that  the  service  had  been  poor  and  that  there 
was  need  for  substantial  improvement.  It  is  equally  clear  that 
the  improvements  that  had  been  made  promised  to  remedy  the 
conditions  complained  of. 

Under  the  conditions  as  they  existed  at  Ashland  it  was  neces- 
sary for  applicant  to  reconstruct  its  plant.  The  public  service 
absolutely  demanded  it.  Confronted  with  such  a  situation,  it  was 
not  only  proper  but  desirable  that  the  company  consider  the  ad- 
visability of  installing  a  metallic  plant.  And  the  Commission 
is  of  the  opinion  and  so  finds  that  under  the  circumstances  it 
acted  reasonably  and  with  a  proper  regard  for  the  public  interest 
when  it  determined  on  the  installation  of  the  metallic  equipment. 

(2)  Was  misrepresentation  used  hy  applicant,  and,  if  so,  to 
what  extent  should  that  fact  be  considered  in  this  case? 

It  is  clear  that  some  misrepresentation  was  used  by  the  com- 
pany in  its  effort  to  induce  subscribers  to  change  from  grounded 
to  metallic  service.  In  fact,  the  company  admits  that  its  solicitors 
did  not  present  the  matter  correctly  in  some  instances.  Perhaps 
the  most  serious  misrepresentation  complained  of  was  that 
charged  to  Charles  Avey,  a  solicitor  who  did  much  of  the  work 
of  interviewing  subscribers.  In  urging  certain  subscribers  to  take 
thp  metallic  service  he  represented  that  the  company  was  instal- 
ling a  central  energy  system  whereby  it  would  be  possible  for  the 
subscriber  to  signal  the  operator  by  simply  taking  the  receiver  off 
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record  shows  that  some  signed  because  of  this  proposed  improve- 
ment The  company  contemplated  installing  no  such  equipment. 
Also,  Mr.  Avey  represented  that  patrons  taking  two-party  resi- 
dence service  could  have  desk  telephones  if  they  preferred  them  to 
the  wall  sets.  A  number  took  advantage  of  this  offer  in  signing 
contracts.  One  or  two  remonstrators  contend  that  they  were 
promised  that  the  entire  system  would  be  made  metallic,  including 
the  farm  lines. 

With  respect  to  his  representations  regarding  the  installation 
of  a  central  energy  plant  Mr.  Avey  explains  that  he  had  been 
accustomed  to  working  with  a  plant  of  that  type,  and,  having 
'noticed  that  a  new  switchboard  was  being  installed  and  that  its 
operation  was  similar  to  that  of  a  common  battery  board,  assumed 
that  it  was  such  and  so  stated  to  subscribers.  When  District 
Manager  Caman,  who  had  charge  of  the  solicitation  at  Ash- 
land, learned,  that  Mr.  Avey  was  making  these  representations, 
he  immediately  took  steps  to  enlighten  him  as  to  the  real  facts 
and  instructed  him  to  again  visit  those  to  whom  hie  had  made 
such  statements  and  see  that  correction  was  made.  At  the  same 
time  he  ordered  Mr.  Avey  to  again  call  upon  those  to  whom  he 
had  promised  desk  sets  and  explain  that  it  was  not  the  intention 
of  the  company  to  furnish  such  equipment  for  that  class  of 
service. 

The  action  of  Mr.  Avey,  even  though  it  may  have  been  taken 
under  an  honest  misapprehension  of  the  facts,  was  not  only 
unfortunate  but  entirely  inexcusable,  so  far  as  the  responsibility 
of  the  company  was  concerned.  It  was  the  duty  of  the  company 
to  see  that  its  solicitors  were  thoroughly  informed  as  to  the 
changes  that  were  proposed  and  as  to  just  what  service  the  patrons 
could  have  under  the  new  contracts.  Mr.  Avey  and  Mr.  Butts, 
the  local  manager  who  assisted  in  the  canvass,  should  have  been 
instructed  down  to  the  last  detail  with  respect  to  the  conditions 
under  which  the  subscribers  were  to  be  solicited.  It  appears, 
however,  that  there  was  more  or  less  confusion  in  the  minds 
of  both  as  to  just  what  the  company  had  to  offer  for  the  increased 
rates  for  which  it  was  asking.  The  misrepresentation,  though 
subsequently  corrected,  aroused  distrust  of  the  company's  motives, 
and  made  it  appear  that  it  was  attempting  to  take  advantage  of  its 
patrons.    Undoubtedly,  much  of  the  agitation  and  dissatisfaction 
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attending  the  case  is  due  to  the  methods  employed  in  the  cam- 
paign, and  it  is  probable  that  had  the  work  been  straightfor- 
ward and  true  to  the  facts  there  would  have  been  much  less 
objection  to  the  proposed  change.  In  view  of  these  loose  state- 
ments as  to  the  intentions  of  the  company,  it  is  not  surprising  that 
when  the  latter  found  it  necessary  to  install  lighting  arresters 
at  each  telephone,  the  subscribers  who  had  refused  to  sign  the 
contracts  for  metallic  service  took  it  for  granted  that  an  attempt 
was  being  made  to  force  the  metallic  service  upon  them.  It  was 
shown  clearly  at  the  hearing  that  the  installation  of  the  lightning 
arresters  was  a  necessity  as  a  matter  of  protection,  and  had  noth- 
ing to  do  with  the  change  from  grounded  to  metallic  equipment, 
being  as  necessary  to  the  one  as  to  the  other. 

The  misstatements,  having  aroused  suspicion  of  the  purposes 
of  the  company,  prompted  a  more  aggressive  opposition  to  the 
proposed  change  and  resulted  in  a  counter  campaign,  as  a  result 
of  which  several  who  had  signed  contracts  subsequently  refused 
to  pay  for  the  new  service.  When  it  became  necessary,  therefore, 
to  make  the  "cutover"  to  metallic,  there  were  nineteen,  in  ad- 
dition to  those  who  had  originally  refused  to  accept  the  new  serv- 
ice, who  were  arbitrarily  charged  the  new  rates. 

IJfotwithstanding  the  misrepresentation  referred  to,  the  record 
does  not  sustain  the  contention  of  remonstrators  that  contracts 
were  obtained  by  duress  and  threats.  During  the  period  from 
August  22  to  August  31,  the  interval  covered  by  the  order  of  the 
Commission,  authorizing  the  cancelation  of  the  grounded  rates, 
it  was  proper  for  applicant  to  insist  that  all  patrons  take  the 
metallic  service  and  pay  the  rates  that  had  been  approved  for 
same.  If,  in  attempting  to  collect  such  rates  during  that  period, 
threats  were  rfade  of  discontinuing  the  service  in  event  of  non- 
payment, that  could  hardly  be  construed  as  a  part  of  the  campaign 
looking  to  the  installation  of  the  new  service.  In  their  zeal  in 
endeavoring  to  induce  patrons  to  agree  to  take  the  metallic  service 
the  representatives  of  the  company  may  have  predicted,  and  no 
doubt  did  predict,  that  the  majority  would  give  their  consent, 
and  that  in  that  event  the  grounded  service  would  be  abolished. 
While  that  may  have  constituted  an  inducement  to  some  to  sign, 
it  could  hardly  be  interpreted  as  a  threat.  Indeed,  some  of  the 
remonstrators  testified  that  they  withheld  giving  their  assent  to 
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the  change  for  the  reason  that  they  desired  to  learn  what  the  raa- 
jority  proposed  to  do.  It  is  not  established,  however,  that  the 
company  attempted  to  accomplish  its  purpose  by  threats,  as 
charged.  Eather,  it  would  appear  that  remonstrators  were  in- 
clined to  misconstrue  certain  statements  used  because  of  the  mis- 
understanding that  had  arisen.  Then,  too,  there  appears  to  have 
been  a  rather  determined  effort  on  the  part  of  a  few  to  resist  the 
change  regardless  of  the  necessities  for  it. 

In  seeking  the  equity  in  this  phase  of  the  controversy  the  Com- 
mission is  inclined  to  rely  on  the  results  of  the  original  canvass 
made  by  applicant,  making  due  allowance,  of  course,  for  the 
methods  employed.  Mr.  Butts,  local  manager,  testified  that  133 
subscribers  signed  contracts  for  metallic  service.  In  addition, 
at  least  100  gave  their  verbal  consent  to  take  the  service,  declining 
for  one  reason  and  another,  to  sign  contracts.  Of  the  latter  num- 
ber 61  actually  paid  for  the  new  service.  There  are  261  sub- 
scribers on  the  city  exchange.  Of  that  number,  tlierefore,  199, 
or  over  75  per  cent,  indicated  a  willingness  to  subscribe  to  the 
new  rates  and  service.  Of  the  28  remonstrators  who  testified  at 
the  hearing,  20  had  refused  to  sign  contracts  or  agree  to  take  the 
new  service,  although  2  of  this  number  paid  for  the  metallic  serv- 
ice and  1  offered  to  take  it  if  the  majority  did.  Eight  signing 
contracts,  subsequently  became  dissatisfied,  for  various  reasons, 
and  refused  to  pay  the  new  rates.  It  is  clear,  however,  that  a 
large  majority  of  remonstrators  are  those  who  were  opposed  to 
the  change  from  the  first,  largely  because  of  the  increase  in  the 
rates,  and  who  were,  therefore,  not  influenced  by  any  representa- 
tions made  by  the  company.  Eemonstrators  submitted  a  petition, 
representing  about  135  telephones,  drawn  in  the  form  of  a  de- 
mand upon  the  company  to  reinstall  grounded  service.  As  this 
petition  was  circulated  in  October,  at  which  time,  under  the  sup- 
plemental order  of  the  Commission,  both  schedules  of  rates  were 
on  file,  it  can  hardly  be  accepted  as  a  test  of  the  demand  for  me- 
tallic service,  for  the  reason  that  at  that  time  the  metallic  equip- 
ment was  in  operation  and  it  was  possible  to  secure  the  improved 
service  at  the  grounded  rates.  It  is  quite  significant,  however, 
that  but  slightly  more  than  50  per  cent  of  the  subscribers  could 
be  induced  to  sign  it  even  under  such  favorable  circumstances. 
From  this  analysis  of  the  results  of  the  campaign  and  the  subse- 
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quent  counter  campaign,  the  Commission  is  convinced  that  a 
substantial  majority  of  the  city  subscribers  on  the  exchange 
were  favorable  to  the  installation  of  a  metallic  system.  While, 
as  stated  in  the  forepart  of  this  opinion,  the  change  from  ground- 
ed to  metallic  cannot  be  made  wholly  contingent  upon  the  wishes 
of  the  subscribers,  their  preferences  should,  of  course,  be  given 
consideration.  If  a  substantial  majority  indicated  a  desire 
for  a  metallic  plant  the  improvement  should  not  be  abandoned 
solely  because  the  consent  of  every  subscriber  cannot  be  obtained. 
It  is  a  practical  impossibility  to  secure  unanimous  consent  to 
any  proposition,  no  matter  how  meritorious  it  may  be.  As  we 
have  shown,  the  physical  exigencies  of  the  situation  at  Ashland 
demanded  a  change,  and  while  the  consent  of  all  patrons  was 
very  much  to  be  desired,  the  necessities  were  such  that  the  change 
had  to  be  made  even  if  there  were  some  patrons  to  object  to  it. 
The  misrepresentations  made  are  to  be  deplored,  but  the  company 
appears  to  have  made  an  honest  effort  to  correct  them,  and  in 
any  event  they  were  not  so  serious  as  to  make  impossible  an  ulti- 
mate understanding  that  will  be  mutually  satisfactory. 

(3)  Did  applicant  enter  into  an  agreemeni  with  the  farm 
subscribers  on  the  Ashland  exchange,  under  the  terms  of  which 
the  present  grounded  rates  are  not  to  be  disturbed  for  a  period 
of  five  years,  and,  if  so,  does  that  moike  impossible  satisfactory 
metallic  service  in  the  city  of  Ashla/ndf 

It  is  admitted  by  applicant  that  it  entered  into  an  agreement 
with  the  telephone  committee  of  the  Farmers'  Union  of  Saunders 
county,  that  the  toll  and  farm  line  rates  for  the  Ashland  exchange 
would  not  be  changed  for  a  period  of  five  years  without  the  con- 
sent of  said  organization,  said  agreement  being  made  subject  to 
modification  by  this  Commission.  While  it  does  not  so  state,  the 
presumption  is  that  the  grounded  service  on  farm  lines  will  be 
continued  during  the  life  of  the  contract.  The  record  is  not 
clear  as  to  when  the  agreement  was  entered  into,  but  references  to 
it  make  it  appear  that  it  was  some  time  during  the  year  1914. 

Remonstrators  insist  that  the  existence  of  this  agreement  makes 

impossible  the  complete  reconstruction  of  the  Ashland  exchange 

on  a  metallic  basis,  for  five  years  at  least,  and  that  during  that 

period  the  company  will  be  unable  to  give  first-class  metallic 

service  to  city  subscribers.  There  are  about  475  farm  subscribers 
P.U.R.1915D. 
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on  the  exchange.  It  is  not  necessary  here  to  discuss  the  causes 
which  led  the  company  to  enter  into  this  contract,  although  it 
may  be  proper  to  suggest  that  it  should  have  been  slow  to  assume 
such  an  obligation  in  view  of  the  conditions  as  they  existed  on 
that  exchange. 

We  have  shown  that  the  prime  reason  for  making  the  plant 
metallic  in  Ashland  is  the  existence  of  an  electric  generating  plant 
in  the  town,  and  the  further  reason  that,  about  a  year  ago,  this 
plant  commenced  to  furnish  day  service,  thus  seriously  interfering 
with  the  telephone  service  for  twenty-four  hours  of  the  day. 
Aside  from  certain  lines  extending  north  from  town  past  the 
plant,  the  interference  from  this  source,  in  so  far  as  city  subscri- 
bers are  concerned,  has  been  overcome  by  the  installation  of  me- 
tallic equipment.  The  lighting  plant  cannot  now  interfere  with 
farm  lines  for  the  reason  that,  with  the  exception  of  those  just 
mentioned,  they  are  carried  in  cables  to  the  city  limits  and  are 
thus  outside  the  zone  of  interference.  While  the  installation  of 
the  metallic  equipment  will  be  of  benefit  to  the  farm  lines,  the 
necessity  for  the  change,  on  account  of  electric  currents,  did  not 
exist,  as  it  did  for  that  portion  of  the  system  located  within  the 
city.  Furthermore,  by  far  the  greater  portion  of  the  traffic  on  the 
farm  lines  is  that  between  the  farmers  themselves,  just  as  the  bulk 
of  the  traffic  on  city  lines  is  between  city  subscribers.  A  "peg 
count,"  or  record  of  all  calls  handled  through  the  Ashland  ex- 
change for  two  days,  June  9  and  10,  1916,  shows  the  following 
results : 

Peg  Count  of  all  Calls  Originating  on  Ashland  Exchange  for  Period  of  T^^ 

Days. 
June  9,  19J5. 

Farm  to  city 2/9 

Farm  to  farm 1.-"^' 

City  to  city    1,288 

City  to  farm   201 

Total  calls 3,245 

June  10,  1015. 

Farm  to  city 359 

Farm  to  farm 1,2'^ 

City  to  city  ', 1,272 

City  to  farm   42« 

Total  caUs   3,330 

Combining  the  results  for  tiio  two  days,  wq  find  that  the  city 

subscribers  participated  in  3,915  calls,  of  which  2,560  were  ^^^ 
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cd  exclusively  to  the  city  lines*  One  third,  or  1,355,  constituted 
the  traffic  between  the  city  and  farm  subscribers.  It  will  be  seen, 
therefore,  that  the  city  subscribers'  interest  in  the  system  is  not 
to  be  measured  by  the  number  of  subscribers  on  the  system.  In 
this  case  there  are  261  city  subscribers  and  about  475  farm  sub- 
scribers. In  the  2,660  calls  passing  between  farmers  the  city 
patrons  have  no  interest.  So  far  as  the  latter  are  concerned, 
then,  the  plant  is  66  per  cent  metallic  and  34  per  cent  grounded. 
The  study  here  given  is  probably  not  absolutely  accurate,  as  it 
was  made  by  the  operators  during  the  regular  course  of  their 
duties,  but  it  is  very  likely  fair  in  so  far  as  it  shows  the  relation 
between  the  various  classes  of  traffic.  It  is  supported  in  that  re- 
spect bya  similar  study  made  for  the  Illinois  Public  Utility  Com- 
mission, Ke  Mt.  Carmel  Teleph.  Co.  Case  No.  3190,  P.  U.  K 
1915B,  649.  That  study  covered  an  exchange  with  725  subscri- 
bers, 200  of  which  were  farm  and  525  city.  The  results  were  as 
follows : 

Farm  to  farm   523 

Farm  to  city  167 

City  to  city   1,046 

City  to  farm    160 

Total  caUs  2,706 

Of  the  calls  in  which  the  city  subscribers  participated  this 
shows  that  but  13  per  cent  were  between  city  and  farm.  In  this 
case,  however,  the  number  of  city  subscribers  is  much  larger  than 
on  the  Ashland  exchange,  while  the  number  of  farm  subscribers  is 
correspondingly  smaller,  which  influences  the  relation  between  the 
classes  of  traffic  to  that  extent.  Moreover,  the  test  was  made  in 
January,  when  the  farm  calls  would  be  less  numerous  than  in 
June.  As  in  the  study  made  in  the  instant  case,  however,  the 
traffic  between  city  and  farm  is  the  smallest  part  of  the  ^^load" 
handled. 

The  Commission  realizes  that  if  the  entire  plant  at  Ashland 
was  metallic  there  would  be  better  service  than  with  a  plant  a  por- 
tion of  which  remains  grounded.  However,  the  installation  of 
metallic  equipment  was  rendered  imperative  by  the  conditions 
that  exist  within  the  city,  which  conditions  do  not  obtain  on  the 
farm  lines.  At  the  same  time  the  improvements  made  in  the  city 
will  be  reflected  in  a  somewhat  improved  service  on  the  farm 
P.U.R.1916D.  6« 
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lines.  Eventually,  it  will  be  necessary  to  make  the  farm  lines 
metallic,  and  that  time  may  come  before  the  expiration  of  the 
agreement  referred  to,  in  which  event,  the  Commission  would 
have  no  hesitancy  in  requiring  the  improvement  to  be  made.  It 
is  the  opinion  of  the  Commission  that  service  on  the  lines  north  of 
town,  extending  past  the  electric  light  plant,  would  be  materially 
improved  if  the  metallic  and  cable  construction  was  extended  to 
or  beyond  that  point.  This  would  require  about  one-half  mile  of 
construction.  Grounded  farm  lines  are  not  necessarily  a  bar  to 
the  making  of  the  remainder  of  the  plant  metallic.  A  combina- 
tion of  grounded  and  metallic  equipment  is  common  in  the  state. 

In  fact,  the  transition  from  the  one  to  the  other  frequently 
must  be  gradual  for  reasons  of  economic  construction.  It  happens 
that  certain  lines  need  to  be  reconstructed.  They  may  be  in  town 
or  in  the  country.  It  may  be  cheaper  in  the  long  run  to  make 
them  metallic  than  to  replace  them  with  grounded  construction, 
and  later,  as  the  plant  develops,  find  it  necessary  to  again  rebuild 
them  so  as  to  make  them  metallic.  For  that  reason  a  large  num- 
ber of  exchanges  furnish  both  metallic  and  grounded  service,  and 
rates  are  quoted  for  both  classes.  As  any  particular  class  of  sub- 
scribers is  put  upon  a  metallic  basis,  however,  the  grounded  rates 
are  canceled.  The  situation  at  Ashland,  therefore,  is  not  differ- 
ent than  at  many  other  points  in  the  state. 

In  determining,  therefore,  whether  the  failure  to  make  the 
farm  lines  on  this  exchange  metallic  constitutes  an  undue  dis- 
crimination against  city  subscribers,  we  have  these  factors  to  con- 
sider : 

(1)  The  existence  of  an  electric  light  plant  in  the  city  and 
its  operation  throughout  the  entire  day  made  the  operation  of  a 
grounded  system  in  the  city  impossible. 

(2)  The  bulk  of  the  traffic  in  which  city  subscribers  are  in- 
terested is  within  the  city  itself,  and  the  use  of  the  farm  lines  is 
therefore  of  minor  concern  to  them. 

(3)  The  combination  of  grounded  and  metallic  plants  is  not 
uncommon  and  is  recognized  as  a  necessity  from  the  standpoint  of 
economic  development. 

(4)  The  agreement  entered  into  between  the  company  and  the 
farmers  is  contingent  upon  the  authority  of  this  Commission  to 
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change  it,  and  can  be  abrogated  at  any  time  the  public  service 
may  require. 

From  these  considerations  it  would  appear  that  the  continua- 
tion of  grounded  service  on  farm  lines  is  not  necessarily  a  bar  tc 
eflScient  metallic  service  within  the  city.  The  Commission  is  of 
the  opinion  that  those  subscribers  who  will  be  charged  the  new 
rates  will  receive  a  service  that  will  be  a  great  improvement  over 
that  furnished  in  the  past,  and  that  it  will  be  equal  to  the  average 
metallic  service  furnished  in  the  state. 

Having  arrived  at  the  foregoing  conclusion  after  a  careful 
study  of  the  record  and  all  the  facts  bearing  on  the  situation  at 
Ashland,  it  necessarily  follows  that  the  Commission  is  of  the  opin- 
ion that  the  applicant  was  justified  in  changing  its  plant  from 
grounded  to  metallic  equipment,  and  that  it  should  be  permitted 
to  cancel  the  rates  now  in  effect  for  grounded  service  within  the 
city. 

ORDER. 

It  is  therefore  ordered,  that  the  supplemental  order  issued  by 
the  Nebraska  State  Railway  Commission  under  date  of  August 
31,  1914,  suspending  an  order  issued  by  this  Commission  under 
date  of  August  22,  1914,  be,  and  the  same  hereby  is,  canceled. 

It  is  further  ordered,  that  the  application  of  the  Lincoln  Tele- 
phone &  Telegraph  Company  for  authority  to  cancel  its  grounded 
service  rates  within  the  city  of  Ashland  be,  and  the  same  hereby 
is,  granted,  same  to  become  effective  on  and  after  August  1, 1916. 

It  is  further  ordered,  that  the  Lincoln  Telephone  &  Telegraph 
Company  be,  and  the  same  hereby  is,  notified  and  required  to  re- 
construct that  portion  of  its  telephone  plant  at  Ashland  which  ex- 
tends north  from  said  city  past  the  electric  lighting  plant,  chang- 
ing that  portion  of  its  lines  not  already  metallic  from  grounded  to 
metallic,  the  purpose  being  to  reduce  to  a  minimum  the  interfer- 
ence from  the  currents  generated  by  said  electric  plant,  said 
reconstruction  to  extend  to  and  slightly  beyond  said  plant. 

Made  and  entered  at  Lincoln,  Nebraska,  this  15th  day  of  July, 
1916. 

Nebraska  State  Railway  Commission,  Henry  T.  Clarke,  Jr., 

CLairnian. 
PU.R.1915D. 


Digitized  by  VjOOQIC 


820  ANNOTATION. 

Note. — In  Re  Lincoln  Telephone  &  Telegraph  Company,  appli- 
cation No.  2246,  August  4,  1915,  the  applicant  company  was  also 
pennitted  to  change  its  system  in  the  village  of  Bennet  from 
grounded  to  metallic,  and  to  increase  its  rates  accordingly,  over  the 
objection  of  some  of  the  subscribers. 


NEW  JERSEIT  BOARD  OP  PUBLIC  UTILITY  COMMISSIONERS. 

IN  RE  NEW  EGYPT  LIGHT,  HEAT,  POWER,  &  WATER 
COMPANY. 

pSupplemental  Report.] 

Bates '^  Electricity '^  Conditiofis  of  operation '^  Large  userm  of  cut' 
rent. 

A  schedule  of  electric  rates  originally  ordered,  which  provided 
for  a  charge  of  18  cents  per  kilowatt  hour  for  the  first  two  hours  of 
connected  load,  and  a  charge  of  9  cents  per  kilowatt  hour  for  the  next 
two  hours'  use,  with  a  charge  of  4^  cents  per  kilowatt  hour  for  all  use 
of  the  connected  load  in  excess  of  four  hours  per  day,  was  directed  to 
be  changed  so  as  to  provide  for  a  lower  basic  rate  of  17  cents  per  kilo- 
watt hour  for  the  first  120  hours'  use  and  9  cents  per  kilowatt  hour 
for  all  excess  current,  with  certain  quantitive  discounts  for  meter 
service  and  an  optional  schedule  of  flat  rates,  where  it  appeared  that 
the  conditions  of  operation  of  the  plant  were  such  as  to  bring  about  a 
lower  cost  only  after  the  plant  had  been  in  operation  with  good  load 
for  at  least  four  hours,  and  where  there  were  certain  large  users  of 
current  who  the  Commission  considered  must  be  given  consideration, 
even  though  their  average  number  of  hours'  use  was  not  as  great  as  wai 
that  of  some  other  customers. 

Serviee  ^-^  Written  application  for -^  Beaaonahleness, 

A  rule  of  an  electric  company  requiring  that  each  customer  sign 
an  application  or  agreement  to  pay  for  service,  such  application  being 
made  at  the  time  the  service  is  originally  established,  was  held  reason- 
able, but  it  was  also  held  that  where  customers  have  been  served  for 
some  period  of  time,  and  their  names  have  been  carried  regularly  on 
the  customers'  ledger  of  the  company,  it  would  be  unreasonable  to  re- 
quire a  new  application  from  each  customer  at  the  time  new  rates 
become  effective. 

Service --^  Electricity  ^  LMiscontinuan^ie  »^  Exhaustion  of  storage  hat- 
tery,  \ 

A  rule  of  an  electric  company  providing  for  a  discontinuance  of 
service  during  daylight  hours  upon  the  exhaustion  of  a  storage  bat- 
tery provided  primarily  to  supply  lighting  customers  during  such  hours, 
when  the  generating  engines  were  not  in  operation,  was  held  reasonable, 
provided  the  battery  contained  a  full  charge  at  the  time  of  closing, 
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such  rule  to  apply  only  until  such  time  as  the  demand  for  power  serv- 
ice should  require  different  conditions  of  operation. 

[June  4,  1915.] 

Application  for  order  modifying  original  order  establishing 
certain  rates  and  schedules  to  be  charged  by  the  New  Egypt  Light, 
Heat,  Power,  &  Water  Company  for  electric  service ;  granted. 

Appearances :  John  Meirs  for  the  company ;  H.  B.  Wells  for 
certain  objecting  consumers. 

By  the  Commission:  Under  date  of  September  15th,  1914,  a 
memorandum  was  issued  by  the  Board  providing  for  an  order 
establishing  certain  rates  and  schedules  to  be  charged  by  the  New 
Egypt  Light,  Heat,  Power,  &  Water  Company  for  electric  serv- 
ice. 

Under  date  of  October  27th,  1914,  appKcation  was  made  by  the 
New  Egypt  Company  for  a  rehearing  in  the  matter,  the  company 
basing  its  application  on  statements  that  the  matter  had  not  been 
fully  heard,  and  that  certain  assumptions  had  been  made  by  the 
Board  which  were  not  strictly  in  accordance  with  the  conditions 
under  which  the  company  is  operating. 

The  hearing  on  this  later  application  was  held  on  December 
1st,  1914,  at  which  time  the  company  submitted  information 
showing  results  upon  the  business  to  be  expected  as  the  result  of 
the  application  of  the  schedules  ordered  by  the  Board  in  its  mem- 
orandum of  September  15th,  1914. 

The  conditions  referred  to  by  the  company  in  the  testimony 
submitted  at  the  hearing  December  1st  were  as  follows : 

(1)  The  generating  plant  is  operated  by  oil  engines  driving 
direct-current  generators,  these  generating  units  being  operated 
from  dusk  until  11  or  12  o'clock  at  night.  The  plant  includes 
also  a  storage  battery  which  is  charged  during  the  period  when 
the  engines  are  operating. 

(2)  The  storage  battery  is  depended  upon  for  electric  supply 
after  the  engines  shut  down  at  midnight  until  dusk  the  next  after- 
noon. 

(3)  The  storage  battery  is  limited  in  its  capacity  and  service 
from  it  is  disproportionately  expensive,  and  the  contention  of  the 
company  is  that  the  battery  is  maintained  for  the  benefit  of  its 
lighting  customers  who  require  a  small  amount  of  electrical 
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energy  during  the  daytime,  and  not  for  the  general  supply  of 
power. 

From  the  testimony,  it  appears  that  there  is  no  great  amount 
of  power  business  available;  in  any  case  not  sufficient  at  the 
present  time  to  warrant  the  company  in  operating  its  engines  du> 
ing  daylight  hours. 

In  the  ordinary  operation  of  an  electric  generating  plant  the 
cost  of  generating  cun^ent  per  kilowatt  hour  is  very  much  reduced 
after  two  or  three  hours'  use. 

Rate  schedules  are  usually  so  arranged  that  the  customers  who 
require  service  for  a  very  short  period  in  each  day,  that  is,  for  the 
ordinary  lighting  period,  pay  for  service  at  such  rates  as  return 
to  the  company  the  amounts  needed  to  pay  the  fixed  charges.  If 
rate  schedules  are  arranged  in  this  way,  it  follows  that  curreut 
can  be  supplied  from  the  plant  for  long-hour  users  at  a  cheaper 
rate. 

Analysis  of  the  conditions  existing  at  the  present  time  in  Xew 
Egypt  shows  that  the  conditions  are  not  such  as  to  bring  about  a 
lower  cost  until  after  the  plant  has  been  in  operation  with  good 
load  for  at  least  four  hours. 

The  schedule  as  originally  ordered  by  the  Board  provided  for 
a  cTiarge  of  18  cents  per  kw.  hr.  for  the  first  two  hours'  use  of  the 
connected  load,  and  a  charge  of  9  cents  per  kw.  hr.  for  the  next 
two  hours'  use,  with  a  charge  of  4^  cents  per  kw.  hr.  for  all  use  of 
the  connected  load  in  excess  of  four  hours  per  day. 

In  view  of  the  testimony  submitted  at  the  hearing  on  Decem- 
ber Ist,  1914,  it  appears  that  the  charge  at  the  maximum  rate 
should  be  continued  for  the  period  of  four  hours,  and  that  the  ex- 
cess in  use  beyond  four  hours  should  be  at  the  rate  of  9  cents  per 
kw.  hr.  The  application  of  this  schedule  to  the  customers  in  gen- 
eral will  not  materially  affect  the  charges  to  anyone  excepting  the 
American  House.  The  strict  application  of  the  schedule  in  this 
case  would  result  in  an  increase  in  the  charges  of  approximately 
65  per  cent,  current  being  charged  for  at  the  present  time  at  the 
rate  of  11  cents  per  kw.  hr. 

In  view  of  all  the  circumstances,  the  Board  is  of  opinion  that 
some  consideration  should  be  given  to  any  customer  who  is  a  large 
user  of  current,  even  though  the  average  number  of  hours  of  use  is 
not  as  great  as  may  be  the  case  with  some  other  customers,  and  iu 
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doing  this,  the  proper  relation  must  be  preserved  between  flat 
rates  and  meter  rates.  A  lower  base  rate,  combined  with  a  quan- 
titative discount,  will  apparently  give  the  best  all  round  results  to 
the  company  and  the  customers. 

The  Board  therefore  finds  and  determines  that  a  just  and 
reasonable  rate  to  be  charged  by  the  New  Egypt  Lights  Heat, 
Power,  &  Water  Company  for  electricity  for  all  purposes  where 
current  is  supplied  by  meter  is  as  follows :  • 

17  cents  per  kw.  hr.  for  the  first  120  hours'  use  per  month  of 
connected  load. 

9  cents  per  kw.  hr.  for  all  current  consumed  in  excess  of  that 
required  for  120  hours'  use  of  the  connected  load. 

Discounts. 

Applying  only  in  connection  with  current  sold  through  meters : 
•  Bills  of  $5  and  less,  no  discount. 

Bills  of  over  $5,  10  per  cent  on  amount  of  excess  over  $6,  and 
less  than  $10,  20  per  cent  on  the  excess  over  $10. 

Minimum  Charges. 

On  measured  light,  power,  and  combination  light  and  power 
services,  a  minimum  monthly  charge  for  use  of  line,  service,  and 
equipment,  per  plant  or  installation,  for  equipments  as  stated  be- 
low, or  their  respective  equivalents  in  electric  energy  demands, 
will  be  made  as  follows : 


No.  of  25w.  Lamps  or  Their  Equivalent. 


Under  5 

6  to  9  inc 

10  to  15  inc 

16  to  24  inc   

25  and  above  

Motors,  for  each  rated  H.  P.  or  fraction 


Maximum  Demand 

Minimum 

In  Watts  Per  Hour. 

Charge. 

100  watts 

noo 

225     " 

1.25 

376      " 

1.50 

600      " 

1.76 

above  600 

2.00 

1.00 

Flat  Rates. 

Optional  as  stated  in  the  application. 

By  the  month  for  each  lamp  used  not  to  exceed  120  hours  in 
any  month. 

For  each  and  every  20  (or  less)  c.  p.  incandescent  lamps,  50 
cents. 

For  each  lamp  above  20  o.  p.  rated  capacity,  2^  cents  per  c.  p. 

Each  and  every  connected  socket  or  other  ontlet  to  be  counted 
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as  one  lamp  of  the  rated  capacity  (not  less  than  20  c.  p.).  That 
is,  has  been  or  is  intended  to  be  used  in  such  socket  or  other  out- 
let 

FUU  Charges  for  the  Services  Named. 

For  running  service  wire  and  (if  a  measured  service  is  applied 
for)  installing  the  meter,  $2. 

For  reconnecting  service  wire  where  the  service  has  been  dis- 
conneAed  at  the  customer's  request  or  because  of  refusal  to  pay 
bills,  $1. 

For  reinstalling  meter,  where  the  service  has  been  discontinued 
and  the  meter  removed  for  any  cause,  or  for  changing  the  location 
of  the  meter  where  such  change  is  made  at  the  request  of  the  cus- 
tomer, or  made  necessary  by  the  customer  having  failed  to  provide 
a  suitable  location  at  the  time  the  meter  was  installed,  $.50. 

For  replacing  a  meter  at  the  request  of  a  customer : 

Meter  installed  less  than  one  year,  $.50. 

''        "  more      "     "     "     no  charge. 

The  Board  considers  reasonable  the  rule  of  the  company  requir- 
ing that  each  customer  sign  an  application  or  agreement  to  pay 
for  service,  such  application  being  made  at  the  time  service  is 
originally  established.  Where  customers  have  been  served  for 
some  period  of  time  and  their  names  have  been  carried  regularly 
on  the  customers'  ledger  of  the  company,  the  Board  does  not  con- 
sider it  reasonable  for  the  company  to  require  a  new  application 
from  each  customer  at  the  time  new  rates  become  effective. 

The  Board  considers  reasonable  the  company's  rule  which  pro- 
vides for  a  discontinuance  of  service  during  daylight  hours  upon 
exhaustion  of  the  battery  in  case  the  battery  contained  a  full 
charge  at  the  time  of  closing  the  previous  midnight  This  rule 
will  only  apply  until  such  time  as  conditions  regarding  demand 
for  power  service  in  New  Egypt  are  materially  changed. 

A  schedule  in  accordance  with  the  above  conclusions  may  be 
filed. 

Board  of  Public  Utility  Commissioners,  by  Ralph  W.  E.  Don- 
gesy  President;  John  T.  Treacy^  John  W.  Slocum,  Commission- 
ers. 
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WEST  VIRGINIA  PUBIilC  SERVICE  COMMISSION. 

FOLLANSBEE 

V. 

THE  MAN-TIFACTUEERS  LIGHT  &  HEAT  COMPANY. 
[Case  No.  344;  Formal  Complaint  No.  35.] 

•Proceedings '"Dismissal'-' Absence  of  evidence. 

The  charge  that  a  natural  gas  company  is  violating  the  laws  oi 
the  state  cannot  be  sustained  in  the  absence  of  any  proof  of  the  allega- 
tion. 
C^Hftvnission -^  Jurisdiction '-' Company  operating  under  prior  law. 

Although  a  gas  company  has  never  procured  a  franchise  to  operate 
within  a  city,  the  West  Virginia  Commission  has  no  jurisdiction  to 
pass  upon  its  rights  to  have  its  pipes  in  the  street  and  to  operate  within 
the  city,  where,  prior  to  the  incorporation  of  the  city,  the  coimty  court 
had  granted  the  predecessor  of  a  subsidiary  company  the  right  to  lay 
its  pipes  along  the  highways  of  the  county,  and  the  realty  company 
owning  the  territory  subsequently  comprising  the  city  had  also  granted 
to  the  subsidiary  company  the  right  to  use  its  streets  for  the  puipose 
of  laying  its  pipes,  and  such  subsidiary  company  had  supplied  gas  to 
the  territory. 

fJuly  9,  1915.] 

Application  by  the  City  of  FoUansbee  that  the  Manufactur- 
ers Light  &  Heat  Company  be  required  to  comply  with  the  ordi- 
nances of  the  city  by  placing  its  pipe  lines  and  mains  in  the 
alleys  of  said  city,  and  that  said  company  be  prohibited  from 
tearing  up  and  destroying  the  paved  streets  and  avenues  thereof; 
dismissed. 

Appearances:  R.  L.  Ramsey  for  complainant;  T.  O.  Sullivan 
for  defendant. 

Dawson,  Commissioner:  On  November  28,  1914,  the  city  of 
EoUansbee  offered  for  filing  its  formal  complaint  against  the 
Manufacturers  Light  &  Heat  Company,  and  upon  consideration 
by  the  Commission  it  was  ordered  that  said  complaint  be  filed, 
and  it  was  further  ordered  that  the  defendant  be  required  to  satis- 
fy the  complaint  or  make  answer  to  the  same  in  writing  within 
ten  days  from  the  receipt  of  a  copy  of  the  order  and  a  copy  of  the 
complaint. 

The  complaint,  which  is  sworn  to,  alleges  that  the  defendant  is 
engaged  in  the  business  of  the  manufacture  and  sale  of  heat  and 
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light  fuel  and  of  furnishing  gas  to  the  complainant  and  its  citi- 
zens ;  that  the  city  of  Follansbee  is  a  municipal  corporation,  with 
a  population  of  more  than  twenty-five  hundred  persons,  and  that 
nearly  all  its  streets  and  avenues  are  paved  with  brick  and  its 
sidewalks  with  concrete ;  that  the  council  of  the  city  prohibits  the 
digging  up  of  any  of  the  streets,  avenues,  or  sidewalks,  for  the 
purpose  of  laying  mains  for  gas,  water,  or  sewers ;  that  running 
parallel  with-  its  principal  streets  or  avenues  are  alleys  of  a  uni- 
form width  of  20  feet,  and  that  a  resolution  of  the  council  requires 
that  all  said  pipe  lines  or  mains  be  placed  in  the  alleys,  to  prevent 
the  digging  up  and  removal  of  the  bricks  in  said  paved  streets  and 
the  destruction  of  said  streets  and  sidewalks,  and,  in  compliance 
with  these  requirements,  the  city  itself  places  its  sewers  in  the 
alleys;  that  the  defendant  corporation  is  operating  in  the  city 
without  any  legal  right  to  do  so,  having  never  secured  a  franchise 
for  such  purpose,  but  before  the  incorporation  of  the  city  placed 
pipe  lines  and  connections  in  what  are  now  the  streets  of  the  city 
without  any  written  or  legal  authority  from  Brooke  county  or  the 
owners  of  the  real  estate ;  that  the  defendant  corporation  refuses  to 
place  its  pipes  and  mains  in  the  alleys  of  the  city,  and  on  various 
occasions  refused  to  furnish  gas  to  the  petitioner  and  its  citizens 
unless  it  is  permitted  to  dig  up  the  paved  streets,  in  violation  of 
the  ordinances  of  the  city ;  that  the  city  has  been  and  is  willing  to 
grant  to  the  defendant  corporation  a  franchise  to  place  its  pipes 
and  mains  in  the  alleys ;  that  the  defendant  corporation  is  duly 
incorporated  under  the  laws  of  the  state  of  Pennsylvania,  is  sub- 
ject to  the  public  service  laws  of  this  state,  and  that  it  has  violated 
the  law  of  this  state  and  the  ordinances  of  the  city  of  Follansbee. 
The  prayer  of  the  petition  is  that  this  Commission  enter  an 
order  commanding  the  defendant  corporation  to  comply  with  the 
ordinances  of  the  city  of  Follansbee,  and  so  place  its  pipe  lines 
and  mains  in  the  alleys  of  the  city  that  it  may  be  able  to  furoish 
gas  for  light  and  fuel  to  the  city  and  its  citizens  without  violating 
the  ordinances  of  the  city,  and  without  tearing  up  and  destroying 
its  paved  streets  and  avenues. 

The  answer  of  the  Manufacturers  Light  &  Heat  Company, 
which  was  filed  December  8,  1914,  and  is  sworn  to,  states  that  it 
is  a  corporation,  engaged  in  the  business  of  selling  natural  gas, 
and  through  the  Tri-State  Gas  Company,  a  subsidiary  company 
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of  defendant,  has  been  furnishing  such  gas  in  FoUansbee  since  its 
incorporation;  that  said  Tri-State  Gas  Company  furinshed  gas 
in  the  territory  comprising  the  city  long  prior  to  its  incorporation, 
and  that  the  Eoyal  Gas  Company,  a  predecessor  in  title  of  the 
Tri-State  Gas  Company,  furnished  gas  in  said  territory  prior  to 
the  Tri-State  Gas  Company ;  that  long  prior  to  the  incorporation 
of  the  city  of  FoUansbee  the  coimty  court  of  Brooke  county 
granted  to  said  Royal  Gas  Company  the  right  to  lay  its  gas 
mains  on  the  public  roads  of  said  county,  and  that  the  Tri-State 
Gas  Company  succeeded  to  all  the  rights  of  the  Eoyal  Gas  Com- 
pany under  said  grant;  and  that  prior  to  the  incorporation  of 
the  city  of  FoUansbee,  the  Brooke  County  Improvement  Compa- 
ny, a  corporation  owning  the  territory  comprising  the  city  of  Fol- 
lansbee,  granted  to  the  Tri-State  Gas  Company  the  privilege  and 
right  to  use  the  streets  of  said  town,  as  shown  by  its  plats  thereof, 
and  any  addition  that  might  be  added  thereto,  for  the  purpose  of 
laying  pipe  Knes  to  be  used  for  the  conveyance  of  natural  gas  for 
public  and  private  use,  with  the  right  to  dig  and  excavate  said 
streets  for  such  purpose;  that  the  Tri-State  Gas  Company,  pur- 
suant to  the  said  grant,  laid  its  pipes  and  mains  in  the  streets  of 
said  city  and  supplied  gas  to  the  people  thereof.  The  defendant 
denies  that  the  council  of  the  city  by  resolution  "prevents  the  dig- 
ging up  of  any  of  the  streets  or  avenues  or  sidewalks  for  the  pur- 
pose of  laying  mair^  for  gas,  water,  or  sewers,"  that  no  such 
resolution  is  set  forth  by  the  complainant,  and  that  the  only 
resolution  bearing  on  the  subject  which  has  come  to  the  defend- 
ant's attention  is  one  providing  that  a  permit  from  the  council 
must  first  be  obtained  before  a  gas  company  can  take  up  or  remove 
any  bricks  on  paved  streets.  Defendant  admits  that  there  are  cer- 
tain alleys  in  the  city,  but  alleges  that  there  are  numerous  streets 
to  which  there  are  no  alleys,  and  that  it  is  not  true  that  the  coun- 
cil has  required  that  all  pipe  lines  or  mains  be  placed  in  alleys ; 
and  denies  that  the  complainant  can  by  resolution  compel  it  to 
lay  lines  in  the  alleys  where  defendant  has  already  laid  lines  in 
streets  from  which  defendant  can  supply  gas  by  making  connec- 
tions with  the  lines  so  laid. 

Defendant  avers  its  willingness  to  comply  in  every  reasonable 
way  with  the  wishes  of  the  city  to  have  the  streets  opened  as  little 

as  possible,  and  to  co-operate  with  it  to  that  end,  but  asserts  that 
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it  is  unreasonable  to  ask  it  to  abandon  its  pipes  already  laid  in  the 
streets  and  duplicate  the  same  by  laying  pipes  in  the  alleys;  that 
this  would  involve  great  and  unnecessary  expense  and  loss  to  it 
and  to  the  citizens  in  making  new  connections ;  that  it  will,  if  the 
Public  Service  Commission  thinks  best,  lay  its  mains  in  alleys  in 
making  future  extensions,  but  deems  that  this  would  be  bad  gas 
engineering.  Defendant  also  denies  that  it  is  operating  in  the 
city  without  any  legal  right,  as  the  Tri-State  Gas  Company  is 
operating  therein  as  successor  in  title  of  the  Eoyal  Gas  Company, 
which  obtained  the  right  from  the  county  court  of  Brooke  county, 
and  is  also  operating  under  said  grant  from  the  Brooke  County 
Improvement  Company ;  denies  that  it  has  refused  gas  to  anyone, 
and  avers  that  it  is  willing  to  furnish  gas  to  all  persons  in  the 
city  of  Follansbee,  and  is  now  doing  so,  as  far  as  permitted  by  the 
city,  which  refuses  to  allow  the  company  to  make  connections 
with  its  mains  in  the  streets ;  and  that  it  is  not  true  that  defendant 
or  the  Tri-State  Gas  Company  has  threatened  to  shut  off  its  sup- 
ply of  gas  in  case  it  is  compelled  to  place  its  pipes  and  mains  in 
alleys,  and  that  it  is  not  true  that  defendant  or  the  Tri-State  Gas 
Company  has  violated  the  laws  of  this  state  and  the  ordinances  of 
the  said  city. 

No  evidence  was  submitted  other  than  a  map  of  the  city  of  Fol- 
lansbee, filed  by  complainant,  and  certain  exhibits  filed  with  the 
answer  of  respondent,  as  follows :  % 

1.  Copy  of  an  order  of  the  county  court  of  Brooke  county  (ex- 
hibit A),  adopted  August  19,  1898,  granting  to  the  Eoyal  Gas 
Company,  its  successors  and  assigns,  the  right  to  lay  gas  mains 
along  the  "route  of  way"  of  the  public  roads  of  the  county,  sub- 
ject to  certain  provisions  not  necessary  to  enumerate  here; 

2.  Copy  of  an  agreement  (exhibit  B)  between  the  Brooke 
County  Improvement  Company,  a  corporation,  and  the  Tri-State 
Gas  Company,  made  October  25,  1904,  whereby  the  Improvement 
Company  grants  to  the  Gas  Company,  "its  successors  and  assigns, 
the  privilege  and  right  to  use  the  streets,  avenues,  lanes,  alleys, 
common  bridges  and  public  grounds  of  the  town  of  Follansbee, 
situated  in  Cross  Creek  district,  Brooke  county  and  state  of  West 
Virginia,  as  shown  by  certain  plats  now  of  record  in  Deed  Book 
No.  31,  at  pages  540-641-542-543  of  the  county  records  of  Brooke 
county,  and  any  addition  that  may  be  added  thereto  or  brought 
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into  the  borough  at  any  time  in  the  event  of  the  town  of  Eollans- 
bee  becoming  a  corporate  body,  for  the  purpose  of  laying  pipe  to 
be  used  for  the  conveying  and  carrying  of  natural  gas  for  public 
and  private  use  in  the  buildings  and  manufacturing  establish- 
ments and  otherwise  in  the  town  of  Follansbee,  together  with  the 
right  to  dig  and  excavate  all  of  said  streets,  avenues,  lanes,  alleys, 
and  public  grounds  for  the  purpose  of  laying  such  pipe  and  ap- 
pliances as  may  be  required  to  convey  said  gas  to  the  consumer 
thereof ;  also  the  right  to  erect  and  maintain  poles  for  the  use  of  a 
telephone  line,  but  reserving  unto  the  said  grantor  and  the  town 
of  FoUansbee  the  privilege  of  using  said  poles  upon  which  to 
bring  the  fire  alarm  wires,  as  long  as  same  do  not  materially  in- 
terfere with  said  company's  use  thereof  in  the  operation  of  its 
lines." 

3.  Copy  of  a  resolution  (exhibit  0)  adopted  by  the  common 
council  of  FoUansbee,  March  20,  1909,  "that  it  shall  be  unlawful 
for  any  person  or  persons,  corporation,  gas  company,  water  com- 
pany, or  other  like  concern,  to  dig  up  or  remove  any  bricks  on  the 
paved  part  of  Main  street  or  any  of  the  other  paved  streets  of  this 
city,  without  first  having  obtained  a  permit  from  the  common 
council  to  do  so." 

There  is  also  filed  in  the  papers  of  the  cause  by  the  defendant 
what  purports  to  be  a  map  of  the  city  of  FoUansbee,  showing  by 
colors  the  streets  paved  and  those  not  paved.  Also  a  bond  execut- 
ed by  the  Tri-State  Gas  Company  to  the  town  of  FoUansbee  in 
the  penalty  of  $1,000,  guarantying  that  the  Gas  Company  will 
repair  the  streets  and  pavements  and  "restore  them  to  as  nearly 
the  same  condition  as  before  changes  were  made  therein,"  or  that 
the  tovm  shall  be  at  liberty  to  make  the  repairs  and  charge  the 
same  to  the  Gas  Company.  It  is  recited  in  the  bond  that  the  town 
of  FoUansbee,  by  resolution  of  its  council,  March  9,  1912,  agreed 
to  grant  permission  to  the  company  to  open  certain  of  its  streets 
and  dig  up  and  excavate  under  the  pavements  for  the  purpose  of 
repairing  leakage  in  the  pipe  lines  of  the  company,  as  the  same 
shall  be  discovered  from  time  to  tima 

There  was  a  brief  oral  argument  in  the  case,  which  was  taken 
down  in  shorthand,  and  reduced  to  writing,  which  is  also  filed  in 
the  papers  of  the  cause.    The  defendant  also  filed  a  brief. 

The  complainant  has  not  established  its  charge  against  the  de- 
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fendant,  that  the  defendant  has  violated  the  laws  of  the  state,  and 
is  operating  in  the  city  of  Follansbee  without  any  right  or  autho- 
rity. Defendant  denies  that  there  is  an  ordinance  of  the  city 
requiring  pipes  to  be  laid  in  the  alleys,  and  prohibiting  the  tear- 
ing up  of  the  paved  streets  for  the  purpose  of  laying  pipes  therein, 
and  files  "exhibit  C"  with  its  answer,  being  a  resolution  adopted 
by  the  council  of  the  city,  making  it  "unlawful  for  any  person  or 
persons,  corporation,  gas  company,  water  company,  or  like  con- 
cern, to  dig  up  or  remove  any  bricks  on  the  paved  part  of  Main 
street  or  any  of  the  other  paved  streets  of  this  city,  without  first 
having  obtained  a  permit  from  the  common  council  to  do  so." 
Complainant  filed  no  copy  of  any  such  ordinance,  and  offers  no 
evidence  of  its  existence.  It  is  not  pointed  out  to  us  what  law  or 
laws  of  the  state  the  defendant  corporation  is  violating,  and  we 
know  of  no  such  law.  Therefore,  we  cannot  sustain  complainant's 
charge  that  defendant  is  violating  the  laws  of  this  state  in  its 
operations  in  Follansbee. 

Nor  can  we  sustain  complainant's  charge  that  the  defendant 
corporation  laid  its  pipes  or  is  operating  and  carrying  on  its 
business  in  the  city  of  Follansbee  without  any  right  or  authority. 
It  is  true  that  the  city  has  granted  no  franchise  to  the  company 
therefor,  but  it  is  also  true  that  the  county  court  of  Brooke  county, 
before  the  incorporation  of  the  city,  granted  the  gas  company  the 
right  to  lay  its  pipes  along  the  roads  of  the  county.  See  exhibit 
A,  above.  And  also,  before  the  incorporation  of  the  city,  that  the 
Brooke  County  Improvement  Company  gi-anted  the  gas  company 
the  right  to  lay  its  pipes  in  the  streets,  avenues,  etc.,  of  the  to\vn 
of  Follansbee.    See  exhibit  B,  above. 

As  respects  the  right  granted  by  the  Brooke  County  Improve- 
ment Company,  as  set  out  in  exhibit  B,  it  appears  that  the 
Improvement  Company  owned  the  land  upon  which  the  city  of 
Follansbee  is  situated ;  that  this  company  laid  out  the  town,  which 
was  afterwards  incorporated,  June  4,  1906,  under  chapter  47  of 
the  Code,  as  the  city  of  Follansbee,  and  made  a  map  of  the  town, 
showing  its  streets,  alleys,  etc.,  and  had  the  same  recorded  in  the 
county  clerk's  office  of  Brooke  county.  The  consideration  moving 
the  Improvement  Company  to  grant  this  right  to  the  gas  companv 
was,  that  natural  gas  would  be  furnished  to  the  manufacturers 
and  citizens  of  the  proposed  town  for  manufacturing,  business. 
P.VTK.lQloD. 
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and  domestic  purposes.  It  is  obvious  that  this  would  aid  the  Im- 
provement Company  in  the  disposal  of  its  property,  and  also  en- 
hance its  value,  for  the  advantages  of  having  gas  for  manufactur- 
ing purposes,  and  for  use  for  light  and  heat  in  dwellings  and 
places  of  business,  are  manifest. 

Respecting  this  grant  to,  or  agreement  with,  the  gas  company 
by  the  Improvement  Company,  there  is  no  dispute  as  to  the  facts. 
Hence,  we  conclude  that  the  question  whether  the  gas  company's 
pipes  laid  in  the  streets  of  the  city  of  FoUansbee  were  laid  there 
without  right  or  authority,  and  whether  they  are  now  there 
without  right  or  authority,  and  whether  the  gas  company  is  oper- 
ating in  the  city  and  carrying  on  its  business  therein  without 
authority,  are  such  questions  of  law  as  should  be  settled  by  the 
courts,  and  are  not  within  the  jurisdiction  of  this  Commission. 

Judge  PofFenbarger,  of  the  supreme  court  of  appeals,  in  his 
concurring  opinion  in  the  case  of  the  United  Fuel  Gas  Co.  v. 
Public  Service  Commission,  73  W.  Va.  571,  80  S.  E.  931,  says: 
"That  body  [The  Public  Service  Commission  of  West  Vir- 
ginia] is  not  in  any  sense  a  court  with  inherent  common  law 
powers.  It  is  an  administrative  board  of  statutory  origin,  pos- 
sessing quasi  judicial  and  legislative  powers.  It  derives  its  powers 
and  jurisdiction  wholly  from  the  statute.  Such  power  as  is  not 
given  by  the  statute  it  does  not  have.  Nor  has  it  any  power  in 
those  instances  in  which  any  statute  or  the  common  law  or  a  Con- 
stitution expressly  or  impliedly  withholds  or  denies  jurisdiction 
to  it.  Manifestly  there  are  many  limitations  upon  its  jurisdic- 
tion, and  that  the  legislature  intended  to  vest  power  in  this  court 
to  enforce  them  is  plain." 

This  Commission  is  not  given  authority  to  grant  franchises,  as 
is  the  case  in  some  of  the  states ;  and  consequently  cannot  annul 
them;  nor  is  this  Conmiission  given  authority  to  grant  certificates 
of  ^'convenience  and  necessity/'  as  is  the  case  in  some  of  the 
states. 

The  gas  company  says  it  will  lay  its  mains  in  the  future  in  the 

alleys  of  the  city  if  this  Commission  says  so,  but  declares  that  it 

is  bad  gas  engineering  to  do  so.    In  its  brief  it  says :    "The  Gas 

Company  considers  it  bad  practice  to  lay  gas  mains  through  alleys, 

for  the  reason  that  the  alleys  are  narrow  and  it  is  necessary  to 

place  the  shut-off  which  controls  the  supply  of  gas  to  residences 
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inside  the  property  line,  and  as  it  frequently  happens  that  the 
rear  of  the  lots  are  not  graded  when  the  gas  pipes  are  installed, 
but  are  later  filled  in,  thus  covering  the  shut-off  boxes  so  as  to 
make  it  difficult  to  locate  in  case  of  fire  or  other  emergency  mak- 
ing it  necessary  to  shut  off  the  gas.  Also  it  frequently  occurs  that 
outbuildings,  garages,  etc.,  are  built  on  the  property  line  next  to 
the  alley,  thus  covering  up  the  shut-off,  and  causing  a  great  deal 
of  confusion,  and  frequently  losses  to  the  property  owners  which 
might  be  avoided  if  the  shut-off  valve  controlling  the  supply  was 
located  in  the  main  street  next  to  the  curb,  where  it  can  be  kept 
open  and  easily  located." 

The  Gas  Company  understands  that  the  city  is  asking  it  to  pa^ 
allel  the  mains  which  it  has  laid  in  the  streets  of  the  city  by  laying 
lines  in  the  alleys,  "thus  increasing  its  investment,  and  ako  in- 
creasing the  liability  which  may  result  from  having  the  double 
amount  of  pipe  in  the  city  that  is  necessary,  and  affording  so 
many  more  opportunities  for  leakage  to  occur,  and  also  increas- 
ing the  expense  to  the  gas  company  for  maintaining  this  addition- 
al amount  of  line.  If  these  lines  were  installed  in  the  alleys,  we 
would  desire  to  remove  the  pipe  which  is  already  installed  in  the 
streets,  thus  causing  the  residents  along  said  streets  to  change 
their  service  lines  from  the  connections  to  the  mains  now  in  the 
streets  to  those  in  the  alleys  when  installed,  which  would  mean 
a  considerable  expense  to  them,  and  which  I  feel  satisfied  they 
would  not  care  to  incur.  If  the  lines  were  to  be  maintained  both 
in  the  streets  and  in  the  alleys,  some  of  the  residences  would  be 
supplied  from  the  front,  and  others  from  the  rear,  creating  almost 
inextricable  confusion,  as  in  the  case  of  fire,  it  would  take  some 
time  to  determine  whether  the  building  was  being  supplied  from 
the  front  or  the  rear." 

This  understanding  of  the  gas  company  would  seem  to  be  justi- 
fied by  the  prayer  of  the  petition.  But  in  the  oral  argument  the 
attorney  for  the  city  says  that  "the  town  is  willing  to  permit  them 
to  remove  their  lines  to  the  alleys ;  they  claim  it  will  be  necessary 
to  dig  up  their  lines  and  duplicate  them ;  we  are  not  asking  that 
The  town  has  given  them  the  right  wherever  there  is  brick-laid 
streets  to  dig  up  the  old  lines,  and  they  are  protected ;  but  the 
town  does  refuse  to  permit  them  to  dig  up  the  paved  streets." 

For  the  reasons  above  stated  we  are  of  the  opinion  that  the  ap- 
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plication  of  the  complainant  must  be  denied  and  this  cause  dis- 
missed, and  it  is  so  ordered. 

Northcott^  Chairman^  and  Morgan^  Commissioner^  concur. 


WISCONSIN  RAHiROAD  COMMISSION. 

IN  BE  LA  FAROE  TELEPHONE  COMPANY. 

Honopoly  and  competition -^  Extension  of  telephone  lines  —  Duplica- 
tion of  eervice. 

The  WiBConsin  Commusion  will  not  permit  tlie  extension  of  tele- 
phone lines  into  territory  served  by  another  company  to  accommodate 
subscribers  of  the  latter  company  who  complain  that  otherwise  they  will 
be  compelled  to  pay  toll  charge  for  service  over  the  lines  of  the  petition- 
ing company  to  a  point  at  which  they  transact  practically  all  of  their 
business,  and  that  the  service  of  the  protesting  company  is  poor,  where 
it  appears  that  the  toll  charge  cannot  be  put  into  effect  without  the 
permission  of  the  Commission,  and  that  at  least  a  portion  of  the  com- 
plaint as  to  service  has  resulted  from  the  repairing  and  altering  of  the 
lines. 

[June  10,  1916.] 

Application  of  petitioning  company  to  extend  its  telephone 
lines  in  the  town  of  Stark,  Vernon  county ;  denied. 

By  the  Commission:  The  La  Farge  Telephone  Company 
served  notice  upon  the  Commission  on  May  18,  1916,  of  a  pro- 
posed extension  of  its  line  in  the  town  of  Stark,  Vernon  county. 
Noti<5e  was  also  served  upon  the  Dell  Co-operative  Telephone 
Oompany,  which  operates  telephone  lines  in  the  above-mentioned 
town,  and  objections  to  the  extension  being  made  by  the  latter 
<5ompany ;  a  hearing  was  held  at  the  city  hall  in  the  city  of  Viro- 
qua  on  May  29, 1915.  A.  E.  Zimdars  appeared  for  the  La  Farge 
Telephone  Company,  and  P.  D.  Miller  appeared  in  behalf  of  the 
Dell  Co-operative  Telephone  Company. 

According  to  testimony  submitted  at  the  hearing  the  applicant 
operates  as  part  of  its  telephone  system  two  lines  extending  in  a 
northerly  direction  from  La  Farge.  The  line  farther  to  the  east 
passes  through  what  is  known  as  Ham  Cowan  Corner  and  termi- 
nates at  Rockton.  The  other  line  passes  through  Pott's  Comer 
and  terminates  at  a  point  a  short  distance  south  of  DelL    A  line 
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of  the  Dell  Co-operative  Telephone  Company  extends  northward 
from  La  Farge  to  Eockton  and  thence  eastward  to  Valley.  This 
line  runs  parallel  to  the  line  of  the  La  Farge  Telephone  Company 
between  La  Farge  and  Eockton.  Another  line  of  the  Dell  Co- 
operative Telephone  Company,  apparently  a  branch  of  the  La 
Farge- Valley  line,  extends  westward  from  Ham  Cowan  Corner 
to  Pott's  Comer,  and  thence  northward  to  Dell.  This  line  paral- 
lels the  line  of  the  La  Farge  Telephone  Company  from  Pott's  Co^ 
ner  to  the  point  where  the  latter  terminates  south  of  Dell. 

The  applicant,  the  La  Farge  Telephone  Company,  proposes  to 
extend  its  line  from  Ham  Cowan  Comer  to  Pott's  Comer,  a  dis- 
tance of  approximately  2  miles.  From  the  above  statement  it 
is  seen  that  such  an  extension  would  result  in  the  further  duplica- 
tion of  telephone  lines  in  this  territory  in  that  the  Dell  Co-opera- 
tive Telephone  Company  already  has  a  line  extending  from  Ham 
Cowan  Corner  to  Pott's  Corner. 

It  appears  that  there  are  eight  possible  subscribers  residing  in 
the  territory  which  would  be  covered  by  the  proposed  extension, 
six  of  whom  are  at  present  served  by  the  Dell  Co-operative  Tele- 
phone Company.  Several  of  these  subscribers  appeared  at  the 
hearing  and  stated  that  their  reasons  for  desiring  to  change  from 
the  Dell  Company  to  the  La  Farge  Company  is  that  the  service 
of  the  Dell  Company  has  been  poor,  and  that  they  will  be  re- 
quired to  pay  a  toll  charge  of  10  cents  per  message  for  talking 
with  parties  in  La  Farge,  at  which  place  they  transact  practically 
all  of  their  business. 

Up  to  the  present  time  the  Dell  Company  and  the  La  Farge 
Company  have  been  operating  under  an  agreement  by  means  of 
which  the  subscribers  of  each  company  were  allowed  the  un- 
limited use  of  the  other  company's  lines  without  paying  any 
charge  in  addition  to  the  regular  monthly  rental.  This  agre^ 
ment  appears  to  have  become  burdensome  to  the  Dell  Company, 
and  it  was  proposed  to  enter  into  a  new  arrangement  which  would 
provide  for  a  toll  charge  of  10  cents  per  message  when  the  sub- 
scribers of  one  company  used  the  lines  of  the  other  company, 
said  charge  to  be  paid  by  the  subscribers.  Inasmuch  as  such 
an  arrangement  would  result  in  an  increase  in  rates  to  subscribers, 
it  is  clear  that  it  cannot  be  put  into  effect  without  the  formal 

approval  of  the  Commission.  It  will  therefore  be  necessary  for 
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the  companies  to  continue  under  the  old  agreement  until  such 
time  as  it  may  be  changed  in  accordance  with  the  law. 

Bearing  upon  the  matter  of  service^  the  representatives  of  the 
Dell  Company  stated  that  considerable  work  has  been  done  re- 
cently in  the  way  of  repairing  and  altering  the  lines,  which  fact 
undoubtedly  accounts  for  at  least  a  portion  of  the  complaints  of 
the  service.  If  the  service  is  not  satisfactory,  complaint  may  be 
filed  with  the  Commission  in  the  near  future,  asking  for  relief. 

The  situation  as  outlined  indicates  that  for  the  present  the 
Commission  must  find  and  declare  that  public  convenience  and 
necessity  do  not  warrant  the  proposed  extension.  We  are  not 
passing  upon  the  questions  of  whether  or  not  the  persons  desiring 
service  of  the  La  Farge  Telephone  Company  are  at  present  ade- 
quately served  by  the  Dell  Company  or  served  at  a  reasonable 
cost  These  matters  must  be  approached  by  conunencing  a  pro- 
ceeding for  their  determination  in  the  manner  provided  by  law* 
It  is  possible  that  the  difficulties,  if  any,  of  the  applicants  for 
service  of  the  La  Farge  Telephone  Company  can  be  eliminated  I 

by  a  service  or  a  rate  investigation,  or  both,  and  the  drastic  method 
of  permitting  a  duplication  of  lines  to  secure  the  service  desired  | 

at  thfe  rate  considered  fair  can  be  avoided.  Until  this  has  been 
shown  to  be  impossible,  it  must  be  held  that  public  convenience 
and  necessity  do  not  require  the  extension  of  the  lines  of  the  La 
Farge  Telephone  Company  in  the  town  of  Stark,  Vernon  county, 
as  proposed  in  the  notice  filed  with  the  Commission  on  May  18, 
1915. 

Eailroad  Commission  of  Wisconsin,  by  Halford  Erickson  and 
Carl  D.  Jackson,  Commissioners. 


WISCONSIN  RAIIiROAD  COMMISSION. 

FAEMEES  CO-OPEBATIVE  TELEPHONE  COMPANT 

PEOPLE'S  TELEPHONE  COMPANT. 

Service '^  Telephone '^  Physical  connection  ordered. 

Two  telephone  companies  were  ordered  to  re-efitablish  phyft/*^ 
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eonncction  between  their  lines,  it  appearing  that  such  connection  had 
previously  been  established,  that  it  could  be  re-established  at  muill 
expense,  that  a  portion  of  the  eonnecting  line  already  built  was  use- 
less  for  any  other  purpose,  and  that  the  service  to.be  furnished  was 
reasonably  required  by  the  subscribers  of  cme  of  the  companies. 
Apportionment -^  Revenues '^  PHysieal  connection  of  telephones. 

Upon  ordering  the  physical  connection  of  telephones,  the  Wis- 
consin Commission  ordered  that  the  revenue  derived  from  the  inter- 
change of  messages  should  be  divided  equally  between  the  two  telephone 
companies. 

TJune  23,  1015.] 

Petition  by  telephone  company  asking  for  order  requiring 
another  company  to  re-establish  physical  connection  with  pe- 
titioning company;  granted. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  petition  alleges  in  snbstanee  that 
during  1913  the  Farmers  Co-operative  Tdephone  Company  of 
Doylestown  entered  into  an  agreement  with  the  Cambria  Co-ope^ 
ative  Telephone  Company  for  the  construction  and  maintenance 
of  a  joint  toll  line  between  Doylestown  and  Cambria;  that  there- 
after this  line  was  built  and  service  interchanged;  that  in  the 
fall  of  1914  the  Cambria  Co-operative  Telephone  Company  trans- 
ferred to  the  respondent  its  interest  in  this  toll  line,  and  that  the 
respondent  has  for  a  long  time  refused  to  keep  its  portion  of  said 
line  in  proper  repair.  The  Commission  is  therefore  asked  to 
require  the  respondent  to  restore  physical  connection  and  repair 
and  maintain  its  portion  of  the  toll  line,  pursuant  to  the  original 
agreement,  or  upon  such  terms  as  the  Commission,  after  due 
investigation,  regards  as  just  and  proper. 

The  respondent,  in  its  answer,  alleges  that  it  has  purchased 
about  2  miks  of  the  3  miles  of  toll  line  formerly  owned  by  the 
Cambria  Co-operative  Telephone  Company,  and  that  the  lines 
of  the  Cambria  Co-operative  Telephone  Company  are  now  con- 
nected with  its  Cambria  exchange.  It  further  alleges  that  it 
proposes  to  use  the  pole  line  so  acquired  for  carrying  a  six-circuit 
load,  and  that  it  plans  to  establish  metallic  toll  lines  from  Rio 
to  Cambria  and  from  Kio  to  Fall  River  via  Doylestown.  It 
denies  that  public  convenience  demands  the  maintenance  of 
another  toll  line. 

A  hearing  was  held  at  Cambria  on  March  30,  1915.    J.  M. 
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Bushnell  appeared  for  the  petitioner  and  W.  ©•  North  for  the 
respondent. 

The  testimony  shows  that  the  joint  line  in  question  wag  con- 
structed by  the  petitioner  from  its  Doylestown  exchange  to  a  point 
at  or  near  the  town  hall  of  the  town  of  Courtland,  and  by  the 
Cambria  Co-operative  Telephone  Company  from  that  point 
to  the  Cambria  exchange.  Under  the  oral  agreement  each  com- 
pany was  to  maintain  the  portion  of  the  line  constructed  by  it 
and  messages  were  to  be  interchanged  free  of  charge.  This 
service  was  made  use  of  by  patrons  of  both  companies  for  a 
number  of  months.  In  September,  1914,  the  Cambria  Co-op- 
erative Telephone  Company  discontinued  its  Cambria  exchange 
and  connected  its  lines  with  respondent's  exchange,  the  respond- 
ent thereafter  performing  the  switching  service.  In  November, 
1914,  the  respondent  purchased  the  2  miles  of  the  joint  line 
immediately  north  of  the  town  hall,  and  agreed  to  purchase  the 
remainder  of  the  line  north  thereof  if  the  Cambria  Co-opera- 
tive Telephone  Company  should  desire  to  sell  it.  The  joint 
line  is  now  complete  with  the  exception  of  breaks  caused  by  a 
storm,  and  can  be  made  fit  for  operation  at  a  very  moderate  cost. 

The  petitioning  company  has  26  shareholders  who  are  the  only 
persons  served  and  upon  whom  assessments  are  levied  to  meet 
the  needs  of  the  company  as  they  arise.  It  now  has  physical 
connection  and  free  interchange  of  messages  with  the  local  com- 
panies operating  in  Wyocena  and  Pardeeville,  whose  subscribers 
number  approximately  650.  The  Pardeeville  exchange  has  toll 
connection  with  respondent's  Cambria  exchange,  but  patrons  of 
the  petitioning  company  asserted  that  toll  calls  to  Cambria  via 
Pardeeville  are  extremely  unsatisfactory.  They  also  stated 
that  they  transact  business  in  Cambria  and  would  have  fre- 
quent occasion  to  use  the  joint  line  if  it  were  restored.  The  por- 
tion of  the  line  owned  by  the  petitioner  cannot  be  used  to  advan- 
tage for  local  service,  inasmuch  as  a  local  line  already  serves  the 
community  through  which  it  runs.  No  subscribers'  instruments 
were  connected  with  the  joint  line  while  it  was  in  service. 

The  respondent  proposes  to  improve  its  toll  service  between 
Cambria,  Rio,  and  Fall  River  by  making  those  lines  full  metal- 
lic circuits,  and  its  president  said  that  the  company  is  willing 

to  accord  the  petitioner  physical  connection  with  its  Rio-Fall 
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River  toll  line  at  Doylestown  upon  terms  to  be  .fixed  by  the 
Commission.  He  objected  to  the  restoration  of  the  joint  line  for 
the  reason  that  the  portion  now  owned  by  the  respondent  was  pur- 
chased for  other  purposes,  but  stated  that  he  presumed  that 
his  company  would  be  willing  to  permit  physical  connection  by 
means  of  such  joint  line  upon  terms  to  be  fixed  by  the  Commis- 
sion. 

In  the  light  of  the  testimony  it  is  the  opinion  of  the  Com- 
mission that  public  convenience  and  necessity  require  a  physical 
connection  between  the  petitioner's  Doylestown  exchange  and 
the  respondent's  Cambria  exchange,  and  that  such  connection 
will  not  result  in  irreparable  injury  to  the  owners  or  other  users 
of  the  facilities,  nor  in  any  substantial  detriment  to  the  service. 
Inasmuch  as  a  portion  of  the  existing  joint  line  will  be  rendered 
useless  if  not  utilized  as  a  connecting  line  between  the  two 
central  oflSces,  it  appears  reasonable  to  require  its  restoration 
and  use.  Under  the  oral  agreement  between  the  petitioner  and 
the  Cambria  Co-operative  Telephone  Company  messages  were 
interchanged  free  of  charge,  and  the  petitioner  maintains  that 
this  agreement  is  binding  upon  the  respondent  company,  which 
has  purchased  a  portion  of  the  joint  line  and  now  operates  the 
only  switchboard  in  Cambria.  The  determination. of  the  validity 
of  such  an  agreement  or  its  enforcement  is  not  properly  a  func- 
tion of  the  Commission.  Under  the  provisions  of  the  law  reason- 
able conditions  and  compensation  must  be  prescribed  when  a 
physical  connection  is  ordered.  There  are  before  us  no  traffic 
data  upon  which  to  base  a  determination  of  a  permanent  equi- 
table rate  of  interchange,  and  until  such  data  can  be  gathered  it 
becomes  necessary  to  establish  a  temporary  rate  which  will  com- 
ply with  the  requirements  of  the  law.  A  toll  rate  of  5  cents  per 
call  in  either  direction,  apportioned  equally  between  the  two 
companies,  appears  to  be  a  reasonable  arrangement  under  the 
circumstances.  After  the  connection  has  been  restored  for  a  suffi- 
cient period  to  allow  the  patrons  of  both  companies  to  become 
accustomed  to  it,  a  trafiic  count  should  be  made  showing  the  num- 
ber and  origin  of  calls  for  several  days.  If,  on  the  basis  of  such 
a  count,  either  company  feels  that  the  toll  rate  and  the  apportion- 
ment of  revenue  herein  prescribed  are  unreasonable,  the  matter 
will  be  further  considered  upon  petition, 
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It  ifl  therefore  ordered  that  the  respondent,  the  People's  Tele- 
phone Company  of  Rio,  and  the  petitioner,  the  Farmers  Co-oper- 
ative Telephone  Company  of  Doylestown,  establish  a  physical 
connection  between  their  respective  telephone  systems  at  a  point 
in  the  town  of  Conrtland,  Columbia  county,  at  or  near  the  town 
hall,  and  interchange  messages  between  patrons  of  their  respec- 
tive exchanges  at  Doylestown  and  Cambria  at  the  rate  of  6  cents 
per  call. 

It  is  further  ordered  that  the  revenue  derived  from  the  inter- 
change of  messages  herein  ordered  shall  be  divided  equally  be- 
tween the  petitioner  and  the  respondent. 

Thirty  days  is  considered  a  reasonable  time  within  which  to 
establish  the  physical  connection  herein  ordered. 

Eailroad  Commission  of  Wisconsin,  by  Walter  Alexander,  Hal- 
ford  Erickson,  Carl  D.  Jackson,  Commissioners. 


WISCONSIN  SAIIiROAB  COMMISSION. 

IN  EB  KINGSTON  TELEPHONE  COMPANY. 

TelepHones  —  Construction   and    equipment  —  Renewals  —  Equipment 
owned  by  subscribers. 

A  telephone  company  owning  and  operating  a  system  within  a 
Tillage,  which  furnished  all  the  wire  and  some  of  the  instruments  and 
poles  for  farmers'  lines  connected  with  its  exchange,  and  for  which 
lines  it  does  the  switching,  and  which  performs  the  current  maintenance 
work  for  these  lines,  may,  if  it  finds  it  impractical  to  continue  the  old 
arrangement  whereby  the  individual  farmer  furnished  the  necessary 
renewals  of  poles  and  instruments,  reconstruct  these  lines  at  its  own 
expense,  and  charge  all  subscribers  the  regular  rate  of  the  company  for 
rural  service,  based  upon  the  ownership  of  all  equipment  by  the  tele- 
phone company. 

Service'^ Telephones ^'Bural  lines  maintained  by  individual  farm^ 
ers. 

The  service  over  rural   lines  cannot  be  maintained  where  the 

individual  farmers  are  supposed  to  furnish  all  renewals  of  equipment 

and  there  is  no  organization  or  individual  to  be  held  responsible  for 

the  up'keep  of  the  entire  line. 

Service  —  Telephones  —  Adequacy  of  service  furnished  free  of  charge. 

Telephone  subscribers  are  entitled  to  receive  service  of  a  satis- 
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factory  g^ftde  although  the  utilities  undertake  to  furnish  such  aerrioe 
free  of  charge. 

rJune  26,  1916.] 

Investigation  by  the  Commission  on  its  own  motion  as  to 
the  quality  of  service  furnished  by  the  Kingston  Telephone  Com- 
pany, and  the  farmers'  line  connected  therewith.  It  appeared 
that  the  Grand  Kiver  Telephone  Company  purchased  the  prop- 
erty of  the  Kingston  Telephone  Company  subsequent  to  the 
ordering  of  the  investigation.  The  Commission  ordered  the 
Grand  Kiver  Telephone  Company  to  install  a  new  switchboard 
at  Dalton,  and  an  additional  through  line  from  Kingston  to  Dal- 
ton,  and  further  ordered  the  Grand  River  Telephone  Company 
and  the  Pardeeville  Telephone  Company  to  install  an  additional 
through  line  from  the  switchboard  at  Dalton  to  the  switchboard 
at  Pardeeville. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  Investigation  in  this  matter  was  ordered 
December  9,  1914,  upon  the  representation  of  W.  R.  Sims  and 
others  that  the  owners  of  farmers'  telephone  lines  connected  to 
the  Kingston  exchange  have  allowed  their  lines  to  fall  into  such 
a  state  of  dilapidation  that  it  is  impossible  for  the  Kingston  Tele- 
phone Company  to  give  reasonably  good  service  to  its  subscribers. 
It  was  further  represented  that  the  responsibility  for  the  mainte- 
nance of  these  rural  lines  was  not  definitely  fixed,  and  that  an 
investigation  by  the  Commission  should  be  made  to  determine 
what  would  be  the  best  means  of  remedying  the  defects. 

The  Commission  has  also  had  under  advisement  an  informal 
complaint  on  behalf  of  the  Dalton  Commercial  Club,  relating  to 
exchange  telephone  service  at  Dalton,  and  the  Dalton  situation 
is  included  in  the  scope  of  this  investigation.  The  Pardeeville 
Telephone  Company,  prior  to  the  fixing  of  a  date  for  hearing  bj 
the  Commission,  notified  the  Commission  that  it  wished  to  be 
represented  at  the  hearing  in  order  that  the  telephone  situation 
in  and  around  Dalton,  so  far  as  the  Pardeeville  company  was 
concerned,  might  also  be  investigated. 

Hearing  was  held  at  Dalton,  Wisconsin,  May  4,  1915.  The 
appearances  were  as  follows:  Dr.  G.  0.  Dunseth,  representing 
the  Dalton  Commercial  Club ;  H.  A.  Price  and  C.  F.  Schroeder, 
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representing  the  Grand  River  Telephone  Company ;  F.  H.  Smith, 
representing  the  Pardeeville  Telephone  Company;  E.  Dixon, 
representing  Line  33 ;  and  W.  R.  Sims,  former  president  of  the 
Kingston  Telephone  Company,  which  is  now  the  Grand  River 
Telephone  Company. 

The  essential  facts  in  the  situation  are  as  follows:  The  Grand 
River  Telephone  Company,  which  has  taken  over  the  property  of 
the  Kingston  Telephone  exchange,  operates  an  exchange  in  the 
village  of  Kingston,  and  is  interested  in  the  operation  of  rural 
lines  reaching  out  from  Kingston  in  various  directions,  some  of 
which  extend  beyond  Dalton  in  the  direction  of  Pardeeville,  and 
two  of  which  are  lines  connected  to  both  the  Kingston  switchboard 
and  the  Pardeeville  switchboard.  Kingston  and  Pardeeville  are 
approximately  14  miles  apart. 

The  property*  of  the  Kingston  Telephone  exchange  was  sold  to 
the  Grand  River  Telephone  Company  on  the  10th  of  March, 
1915,  but  the  Grand  River  Company  leased  the  Kingston  ex- 
change to  Mr.  Sims  for  operation  until  July  1,  1915.  This  was 
done,  according  to  the  testimony,  because  the  switchboard  of  the 
Kingston  exchange  has  been  established  in  the  residence  of  Mr. 
Sims,  and  the  officials  of  the  Grand  River  Telephone  Company 
did  not  care  to  take  over  the  operation  of  that  company  until  a  new 
central  office  could  be  established.  The  village  of  Dalton  is  a  new 
village  which  has  grown  up  within  about  three  years  on  the  line 
of  the  Northwestern  road.  The  village  of  Kingston  is  an  inland 
village  which  formerly  obtained  its  railroad  service  at  various 
other  places.  With  the  establishment  of  the  village  of  Dalton,  the 
farmers  living  within  a  radius  of  several  miles  of  that  place  have 
found  the  railroad  facilities  at  Dalton  more  convenient  for  their 
use  than  those  at  other  points  which  they  had  formerly  used.  It 
appears  that  a  very  large  amount  of  stock  is  shipped  from  Dalton, 
and  that  in  many  ways  it  is  becoming  a  rather  important  center 
of  a  rich  farming  community.  The  village  of  Dalton  lies  within 
the  territory  supplied  by  the  rural  lines  connected  to  the  Kingston 
switchboard,  but  some  time  ago  a  small  switchboard  was  installed 
at  Dalton,  which,  at  the  time  of  the  hearing,  had  a  total  of  twelve 
telephones  connected.  This  switchboard  with  its  connecting  lines 
and  instruments  is  a  part  of  the  system  of  the  Grand  River  Tele- 
phone Company,  and  is  connected  to  a  through  line  extending 
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from  Kingston  to  Pardeeville.  The  testimony  indicated  that 
there  are  approximately  100  calls  per  day  passing  over  this  line, 
which  would  seem  to  indicate  that  parties  connected  to  the  Dalton 
switchboard  cannot  receive  adequate  service  over  other  portions 
of  the  Grand  River  Compan/s  system  or  over  the  Pardeeville 
Telephone  Company's  system  with  which  they  are  entitled  to  free 
connection  under  the  present  operating  agreement  The  attitude 
of  the  Dalton  Commercial  Club  as  expressed  by  its  representative 
at  the  time  of  the  hearing  is  that  the  exchange  at  Dalton  should 
be  extended  to  take  in  all  parties  in  the  village  who  desire  tele- 
phone service  and  to  include  rural  lines  to  reach  farmers  who  are 
now  served  either  through  Kingston  or  through  Pardeeville.  The 
Pardeeville  Company  has  a  few  rural  lines  reaching  within  2  or 
3  miles  of  Dalton,  on  which  there  are  subscribers  who  undoubt- 
edly wotild  find  it  more  convenient  to  have  their  switching  serv- 
ice done  at  Dalton  than  they  do  to  have  it  done  at  Pardeeville. 
The  lines  of  the  Grand  River  Telephone  Company  extend  from 
Kingston  beyond  Dalton,  and  there  are  undoubtedly  a  consider- 
able number  of  rural  subscribers  on  these  lines  who  would  find 
that  a  central  at  Dalton  would  best  meet  their  convenience,  pro- 
vided that  they  could  retain  unlimited  service  with  Kingston  and 
Pardeeville. 

Before  considering  the  possible  methods  of  remedying  the  situa- 
tion at  Dalton,  it  will  be  well  to  present  the  facts  with  regard  to 
the  Grand  River  Company's  lines  and  the  lines  connected  to  the 
Pardeeville  exchange. 

The  rural  lines  connected  to  the  Grand  River  exchange  at 
Kingston  are  not  controlled  by  any  definite  organization  unless 
the  partial  ownership  of  these  lines  by  the  Grand  River  Telephone 
Company  may  be  construed  as  giving  that  company  complete  con- 
trol over  the  lines.  It  appears  that  the  wire  on  these  lines  is 
owned  by  the  Grand  River  Telephone  Company,  as  are  also  a 
number  of  the  instruments  installed,  but  that  the  poles  were  fur 
nished  by  the  individual  subscribers  who,  in  most  cases,  also  fur- 
nished their  instruments.  At  one  point  in  the  testimony,  however 
(page  9),  it  was  indicated  that  not  all  subscribers  on  these  lines 
had  furnished  their  poles,  but  that  in  some  instances  the  Kingston 
telephone  exchange  which  then  controlled  the  Kingston  situation 
had  furnished  both  poles  and  instruments.     Switching  service 

P.U.R.191f^^ 


Digitized  by  VjOOQIC 


IN  RE  KINGSTON  TELEPH.  CO.  843 

was  performed  for  parties  on  these  lines  by  the  Kingston  ex- 
change, as  was  also  the  ordinary  or  current  maintenance  work 
connected  with  the  upkeep  of  these  lines.  Renewals  of  poles  and 
instruments  were  supposed  to  be  made  by  parties  receiving  serv- 
ice, but  renewals  of  wire,  if  there  were  any,  were  to  be  made  by 
the  Kingston  exchange.  The  officers  of  the  Grand  Eiver  Tele- 
phone Company,  which  is  the  present  owner  of  the  system,  seemed 
to  have  some  question  as  to  the  right  of  the  company  to  proceed 
to  reconstruct  these  lines  at  its  own  expense  and  charge  sub- 
scribers its  regular  rnral  rate.  The  testimony  shows  that  practic- 
ally all  of  the  rural  lines  of  the  Grand  River  Telephone  Company 
are  in  extremely  poor  condition,  and  that  it  has  proved  impractic- 
able to  have  farmers  receiving  service  from  these  lines  furnish 
pole  and  instrument  renewals,  which  would  be  necessary  in  order 
to  enable  the  Kingston  exchange  to  furnish  adequate  service.  It 
seems  to  us  that  this  situation  is  one  which  does  not  require  much 
discussion.  The  Kingston  exchange  furnished  the  wire  for  these 
lines  and  in  some  cases  furnished  poles  and  instruments.  In 
cases  where  subscribers  furnished  poles  and  instruments,  the 
contracts  which  the  Company  made  with  subscribers  under  agree- 
ments a  great  many  of  which  antedated  the  passage  of  the  public 
utility  law  provided  that  a  lower  rate  would  be  given  to  parties 
who  furnished  poles  and  instruments  than  to  those  for  whom  the 
Kingston  exchange  furnished  all  of  the  equipment.  Such  a 
procedure  as  this  was  declared  illegal  by  the  public  utility  law, 
although  the  purposes  of  such  an  agreement  as  far  as  they  were 
reasonable  could  still  be  accomplished  by  charging  aU  subscribers 
the  same  rate  and  paying  a  rental  to  those  who  furnished  a  por- 
tion of  their  equipment.  It  seems  to  us  that  there  is  no  question, 
however,  that  it  was  the  Kingston  exchange,  and  not  the  individ- 
ual farmers,  who  supplied  telephone  service  in  the  rural  com- 
munity connected  with  Kingston,  and  that  the  present  owner  of 
the  Kingston  exchange,  the  Grand  Eiver  Telephone  Company,  if 
it  finds  that  it  is  impracticable  to  continue  the  former  arrange- 
ment because  of  the  failure  or  refusal  of  farmers  to  furnish  re- 
newals of  equipment,  or  for  any  other  sufficient  reason,  may 
reconstruct  these  lines  at  its  own  expense  and  charge  all  sub- 
scribers the  regular  rate  of  the  company  for  rural  service,  based 
upon  the  ownership  of  aU  equipment  by  the  telephone  company. 
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The  Pardeeville  situation  is  somewhat  different  There  the 
farmers  furnished  all  equipment  on  rural  lines,  and  the  Pardee- 
ville Telephone  Company,  which  operates  local  lines  within  the 
village  of  Pardeeville,  furnishes  switching  service  and  does  the 
maintenance  work  for  these  rural  lines.  All  renewals  are  sup- 
posed to  be  furnished  by  the  farmers  supplied  by  these  lines,  but 
it  is  understood  that  the  work  of  changing  wires  from  old  to  new 
poles  after  such  poles  have  been  installed  will  be  done  by  the 
Pardeeville  Telephone  Company.  It  seems  that  there  was  for- 
merly some  sort  of  organization  among  the  farmers  connected 
with  the  Pardeeville  system,  but  no  one  at  the  hearing  could  give 
any  definite  information  regarding  the  nature  of  this  organiza- 
tion. The  names  of  various  of  its  oflScers  who  were  elected  a 
number  of  years  ago  were  mentioned  at  the  hearing,  but  it  ap- 
pears that  for  practical  purposes  the  organization  has  been  de- 
funct for  a  number  of  years.  The  hopelessness  of  expecting  to 
continue  rural  telephone  service  where  the  service  which  can  be 
furnished  on  any  line  must  necessarily  depend  upon  the  condition 
of  all  parts  of  that  line  unless  there  is  some  organization  or  in- 
dividual to  be  held  responsible  for  the  upkeep  of  the  entire  line 
is  well  illustrated  by  the  Pardeeville  situation.  As  the  matter 
stands  at  present,  unless  all  of  the  individuals  on  any  line  are 
willing  to  co-operate  to  keep  up  the  line  by  furnishing  their  re- 
spective shares  of  necessary  renewals,  adequate  service  is  impos- 
sible. There  is  no  authority  which  can  compel  these  individual 
farmers  to  furnish  their  share  of  renewals.  The  rural  telephone 
business  is  a  partnership  of  wide  extent  with  no  responsible  officer 
or  head  whatever.  To  expect  to  secure  adequate  service  on  these 
rural  lines  under  such  conditions  is,  of  course,  ridiculous.  Unless 
some  organization  can  be  secured  by  which  there  will  be  a  definite 
fixing  of  the  responsibility  for  furnishing  renewals  as  they  be- 
come necessary,  adequate  telephone  service  will  be  out  of  the  ques- 
tion, and  unless  such  an  organization  can  be  secured,  it  seems  that 
farmers  connected  with  these  lines  must  either  go  without  proper 
telephone  service,  or  that  some  outside  company  must  be  permit- 
ted to  develop  the  territory  and  have  the  rights  to  furnish  tele- 
phone service  in  it.  It  was  suggested  by  the  Commission's 
representative  at  the  time  of  the  hearing  that  an  organization  be 
formed  by  these  farmers,  and  some  correspondence  has  been  had 
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on  the  matter  since  then.  It  is  hoped  that  an  organization  will 
be  formed  at  an  early  date,  and  that  steps  will  be  taken  to  secure 
adeqnate  telephone  service.  This  is  not  a  matter  which  requires 
a  ruling  in  this  case.  It  should  be  suflScient  to  set  forth  here  the 
difficulties  in  the  way  of  furnishing  telephone  service  under  the 
present  arrangements  and  the  necessity  for  forming  a  proper 
oi^anization  to  control  the  situation  if  the  telephone  lines  are  to 
remain  in  the  hands  of  the  farmers  in  the  community  served. 
If  proper  action  is  not  taken,  a  further  order  dealing  with  this 
subject  may  be  required. 

The  only  matter  involved  in  this  case,  therefore,  upon  which  a 
definite  order  appears  to  be  necessary,  has  to  do  with  the  situation 
at  Dalton.  It  is  understood  that  the  Grand  Kiver  Company  will 
remove  its  present  switchboard  at  Dalton  and  install  another, 
and  that  it  will  furnish  service  to  all  parties  desiring  it  It  may 
be  that  the  Dalton  exchange  will  not  be  profitable  for  a  number 
of  years,  but  this  will  be  largely  due  to  the  fact  that  rural  lines 
which  are  naturally  tributary  to  Dalton  are  now  carried  into 
Kingston,  or,  in  some  instances,  into  Pardeeville.  We  do  not 
believe  that  an  order  should  be  issued  requiring  these  rural  lines 
to  be  disconnected  from  Kingston  and  Pardeeville  and  carried 
to  the  Dalton  central.  If  a  new  switchboard  is  installed  at  Dalton 
and  service  is  furnished  through  that  switchboard  to  all  parties 
in  the  village  of  Dalton  desiring  such  service,  one  portion  of  the 
problem  will  be  solved.  If,  in  addition,  adequate  connections 
are  supplied  between  Dalton  and  Kingston  and  between  Dalton 
and  Pardeeville,  it  is  believed  that  the  farmers  living  in  the  vicin- 
ity of  Dalton  and  business  men  and  others  in  Dalton  will  receive 
a  degree  of  telephone  service  which  will  for  the  present  answer 
their  needs.  It  may  be  that  at  some  later  time  it  will  be  found 
advisible  to  run  some  of  the  rural  lines  directly  into  the  Dalton 
switchboard,  but  for  the  present  we  do  not  feel  justified  in  order- 
ing such  a  change.  The  fact  that  service  between  the  lines  of  the 
Grrand  River  Company  and  those  of  the  Pardeeville  Company  is 
exchanged  on  a  free  service  basis  does  not  lessen  the  importance 
of  having  adequate  facilities  to  handle  this  service.  As  long  as 
the  companies  undertake  to  furnish  this  free  service,  subscribers 
are  entitled  to  receive  service  of  a  satisfactory  grade,  and  there 
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to  Pardeeville,  connected  to  the  Dalton  switchboard,  is  inadequate 
to  handle  the  service.  It  appears  also  that  during  wet  weather 
it  is  ahnost  impossible  to  secure  any  service  over  this  line  because 
of  its  poor  condition.  We  believe  that  the  only  order  necessary 
in  this  case  is  one  requiring  the  Grand  Eiver  Telephone  Company 
to  install  and  maintain  a  switchboard  at  Dalton  and  to  furnish 
service  to  all  parties  at  that  place  desiring  it  and  requiring  the 
Grand  Eiver  Telephone  Company  to  construct  an  additional 
through  line  from  Kingston  to  Dalton,  and  requiring  the  Grand 
Kiver  Telephone  Company  and  the  Pardeeville  Telephone  Com- 
pany to  install  an  additional  through  line  from  Dalton  to  Pardee- 
ville. The  matter  of  the  division  of  the  expense  of  the  line  from 
Dalton  to  Pardeeville  need  not  be  taken  up  in  this  case.  In  case 
1;he  companies  concerned  cannot  agree,  the  Commission  will  de- 
termine the  proper  division  of  the  cost. 
It  is  therefore  ordered: 

1.  That  the  Grand  River  Telephone  Company  shall  install  and 
maintain  in  Dalton  a  switchboard  and  telephone  system  of  ade- 
quate capacity  to  furnish  service  to  all  parties  at  that  point 
desiring  such  service,  and  shall  furnish  service  to  all  such  parties. 

2.  That  the  Grand  River  Telephone  Company  install  one  ad- 
ditional through  line  from  its  switchboard  at  Kingston  to  its 
switchboard  at  Dalton,  this  line  to  be  used  only  for  service  be- 
tween Kingston  and  Dalton. 

3.  That  the  Grand  River  Telephone  Company  and  the  Pardee- 
ville Telephone  Company  install  one  additional  through  line  from 
the  switchboard  at  Dalton  to  the  switchboard  at  Pardeeville, 
and  that  this  through  line  shall  be  used  only  for  service  between 
Dalton  and  Pardeeville. 

Sixty  days  from  the  date  of  this  order  is  deemed  a  reasonable 
time  for  the  completion  of  the  work  outlined  herein. 

Railroad  Commission  of  Wisconsin,  by  Walter  Alexander, 
Carl  D.  Jackson,  Halford  Erickson,  Comniissionera. 
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N£W  JERSET  COURT  OF  BRROBS  AND  APPBAIiS. 

WEST  JERSEY  &  SEASHORE  RAILBOAD  COMPANY 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS. 

(— N.  J.  —,  94  Atl.  67.) 

Leases  —  Railroads  —  Approval  hy  Commission  —  Purpose  of  statute. 

The  primary  purpose  intended  to  be  accomplished  by  the  legis- 
lative requirement  that  all  leases  proposed  to  be  made  by  railroad 
companies  of  this  state  should  be  submitted  to  the  Board  of  Public 
Utility  Commissioners  for  its  approval  is  not  merely  to  furnish  a 
means  of  ascertaining  whether  or  not  in  a  given  case  the  conditions 
exist  under  which  the  statutes  of  the  state  authorize  such  leases  to  be 
made,  and  whether  or  not  the  statutory  procedure  with  relation  thereto 
has  been  followed,  but  to  provide  a  method  for  preventing  the  making 
of  leases  embracing  provisions  inimical  to  the  interests  of  the  state,  or 
omitting  provisions  which  are  requisite  for  the  protection  of  those  inter- 
ests. 
C<tnstitutional  law  ^  Approval  of  delegation  of  power  ^  Approval  'Of 
leases. 

The  delegation  by  the  legislature  to  an  agency  created  by  it  of 
the  power  to  approve  or  refuse  to  approve  a  lease  proposed  to  be  made 
by  a  railroad  company  of  this  utate  (such  power  being  vested  in  the 
legislative  agent  for  the  purpose  above  indicate(^)  is  not  repugnant  to 
constitutional  provisions. 
C^mtnissions  —  Bowers  —  Special  laws. 

The  act  concerning  public  utilities  is  not  a  special  law  conferring 
corporate  powers  upon  the  Board  of  Public  Utility  Conunissioners  ere- 
ated  by  it. 
Cofnmissifyns  —  Bowers  —  Discretion  —  Mandam,us, 

The  power  conferred  upon  the  Board  of  Public  Utility  Commis- 
sioners to  approTe  or  refuse  to  approve  a  lease  proposed  to  be  made 
by  a  railroad  company  of  this  state  is  discretionary  in  its  character; 
and,  this  being  so,  the  supreme  court  cannot  substitute  its  own  judg- 
ment for  that  of  the  Board,  and  compel  the  latter  by  mandamus  either 
to  grant  or  to  withhold  its  approval  thereof. 

Headnotes  by  the  Cottbt. 

[April  22,  1915.] 

Affeax  from  judgment  of  the  Supreme  Court  (86  N.  J.  L. 
468,  89  Atl.  1017),  sustaining  a  demurrer  to  an  alternative  writ 
of  mandamus  sued  out  by  the  West  Jersey  &  Seashore  Kailroad 
Company  against  the  Board  of  Public  Utility  Commissioners,  to 
compel  the  approval  of  a  lease ;  affirmed. 
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Appearances :  Alan  H.  Strong  for  appellant ;  Frank  H.  Som- 
mer  for  respondent. 

Gummere,  Ch.  J.,  delivered  the  opinion  of  the  court: 

This  appeal  is  taken  from  a  judgment  of  the  supreme  court  siu- 
taining  a  demurrer  to  an  alternative  writ  of  mandamus  sued  out 
by  the  West  Jersey  &  Seashore  Railroad  Company  against  the 
Board  of  Public  Utility  Commissioners,  to  compel  that  Board  to 
approve  a  lease  proposed  to  be  made  by  the  relator  of  its  railroad 
and  franchises  to  the  Pennsylvania  Railroad  Company.  The  de- 
termination of  the  case  involves  a  consideration  of  two  questions: 
First,  the  scope  of  the  power  of  the  Board  when  acting  upon  au 
application  for  its  approval  of  a  lease  by  one  railroad  company  to 
nnother ;  and,  second,  the  question  of  the  supervisory  power  of  the 
supreme  court  over  the  action  of  the  Board  in  dealing  with  such 
an  application. 

First,  as  to  the  scope  of  the  power  of  the  Board:  That  body 
was  created  by  the  act  of  April  21,  1911,  entitled,  "An  Act  Con- 
cerning Public  Utilities;  to  Create  a  Board  of  Public  Utility 
Commissioners,  and  to  Prescribe  Its  Duties  and  Powers." 
Pamph.  Laws,  p.  374.  That  act,  after  conferring  upon  the  Board 
general  supervision  and  regulation  of,  jurisdiction  and  control 
over,  all  public  utilities,  so  far  as  might  be  necessary  for  the  pur- 
pose of  carrying  out  the  provisions  of  the  act,  and  defining  a  "pub- 
lic utility^'  as  any  individual,  copartnership,  corporation,  or  joint- 
stock  company,  owning,  operating,  or  controlling,  within  the  state 
of  New  Jersey,  any  steam  railroad,  street  railway,  traction  rail- 
way, canal,  express,  subway,  pipe  line,  gas,  electric  light,  heat, 
power,  water,  oil,  sewer,  telephone,  telegraph  system,  plant,  or 
equipment  for  public  use  under  privileges  granted  by  the  state,  or 
by  any  political  subdivision  thereof,  declares  (§  18)  that  no  pub- 
lic utility,  as  therein  defined,  "shall,  •  .  .  without  the 
approval  of  the  Board,  .  .  .  lease  •  .  •  its  property, 
franchises,  privileges,  or  rights,  or  any  part  thereof,"  and  that 
"every  .  •  .  lease  .  .  .  made  in  violation  of  any  of  the 
provisions  hereof  shall  be  void  and  of  no  effect" 

Counsel  for  the  appellant  contends  that  the  limit  of  the  power 
of  approval  thus  conferred  is  to  determine  "whether  the  condi- 
tions exist  under  which  the  statute  authorizes  a  lease  to  be  made, 
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and  whether  the  statutory  procedure  with  relation  thereto  has 
in  all  respects  been  followed."  .An  examination  of  the  legisla- 
tive enactments  bearing  upon  the  authorily  of  a  railroad  com- 
pany of  this  state  to  lease  its  property  and  franchises  will,  we 
think,  show  the  fallacy  of  this  contention. 

Prior  to  1878  all  the  railroad  companies  of  this  state  were 
incorporated  under  special  charters;  and  proposed  leases  of 
their  properties  and  franchises  were  submitted  to  the  legislature 
for  its  approval.  The  confirmation  by  that  body  of  the  lease  of 
.  the  Morris  &  Essex  Eailroad  Company  on  February  9,  1869 
(Pamph.  Laws,  p.  28),  and  of  the  lease  by  the  United  New 
Jersey  Railroad  &  Canal  Company  to  the  Pennsylvania  Rail- 
road Company  on  March  27,  1873  (Pamph.  Laws,  p.  1298),  are 
examples  of  such  legislative  action. 

On  April  2,  1873,  the  legislature  passed  what  is  commonly 
known  as  the  general  railroad  law  (Rev.  of  N.  J.  p.  925) ;  and 
since  the  enactment  of  that  statute  all  railroad  companies  which 
have  come  into  existence  in  this  state  have  been  incorporated 
thereunder.  By  the  17th  section  of  that  act  all  companies  so  in- 
corporated were  authorized  to  lease  their  roads  to  any  other  cor- 
poration or  corporations  of  this  or  any  other  state ;  and  by  the  sup- 
plement to  the  act  passed  March  11,  1880,  the  section  was 
amended  so  as  to  extend  the  power  of  leasing  to  corporations 
created  by  special  charter,  as  well  as  those  incorporated  under  the 
general  railroad  law.  Supp.  to  Rev.  of  N.  J.  p.  828.  But  neither 
in  the  original  act  nor  in  the  supplement  did  the  legislature  re- 
strict this  power  by  the  imposition  of  any  conditions  or  limita- 
tions, nor  provide  any  course  of  procedure  to  be  followed  by  the 
companies  seeking  to  avail  themselves  of  the  privilege  thus  grant- 
ed, apparently  leaving  the  whole  matter  of  the  terms  of  the  lease, 
the  rent  to  be  reserved,  and  the  mutual  conditions  and  covenants 
thereof,  as  well  as  the  procedure  with  relation  thereto,  fo  be 
determined  solely  by  the  boards  of  directors  of  the  contracting 
companies. 

Between  March  11,  1880,  and  April  14,  1903,  other  statutes 
were  enacted  regulating  the  power  of  one  railroad  company  to 
lease  its  property  and  franchises  to  another,  but  all  of  them  were 
afterward  repealed,  except  so  far  as  they  are  embodied  in  "An 
Act  Concerning  Railroads  (Rev.  of  1903),"  approved  on  the 
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latter  date.  Comp.  Stat.  p.  4219.  The  64th  section  of  that  re- 
vision, after  practically  re-enacting  the  provisionfl  of  §  17  of  the 
general  railroad  law  of  1873,  as  amended  in  1880,  contains  the 
following  limitation  upon  the  power  conferred,  viz.:  *TIo  such 
lease  shall  take  effect  until  the  parties  thereto  file  in  the  office  of 
the  secretary  of  state  an  agreement  surrendering  to  the  state  all 
rights  of  exemption  and  contract  privileges  with  respect  to  tax- 
ation, and  reserving  to  the  state  any  existing  right  to  take  the 
property  of  any  of  the  parties." 

A  second  limitation  is  contained  in  the  65th  section  of  the  act, . 
to  wit :  That  every  lease  "shall  be  made  by  a  contract  approved 
either  in  writing  or  by  vote  at  a  meeting  of  stockholders  by  the 
holders  of  two  thirds  of  all  the  capital  stock  of  the  railroad  com- 
pany of  this  state  party  to  such  contract,  and  filed  with  the 
secretary  of  state." 

After  the  enactment  of  the  Revision  of  1903  the  power  of  rail- 
road companies  to  lease  their  property  and  franchises  was  left 
untouched  by  the  legislature  until  the  passage  of  the  Public 
Utilities  act  of  1911.  From  the  above  recital  it  appears  that  at 
the  time  of  the  passage  of  this  act  the  only  limitations  which  were 
placed  upon  the  untrammeled  power  to  lease  their  roads,  con- 
ferred on  railroad  companies  of  this  state  by  the  act  of  1873,  and 
its  supplement  of  1880,  were  the  requirements  contained  in 
§§  64  and  66  of  the  revised  act  concerning  railroads,  of  1903, 
which  has  already  been  set  out  in  full,  and  that  the  evidence  of 
compliance  with  those  requirements  is  provided  for  in  the  sec- 
tions themselves,  namely,  by  the  filing  in  the  office  of  the  secre- 
tary of  state,  in  the  one  case,  the  agreement  surrendering  tax 
exemptions  and  privileges,  and  the  reservation  of  the  state's 
right  to  take  the  property  of  any  of  the  parties  to  the  lease,  if 
such  right  exists,  and,  in  the  other  case,  the  approval  of  the  lease 
by  the  holders  of  two  thirds  of  the  stock  of  the  domestic  corpora- 
tion. It  seems  hardly  necessary  to  point  out  that,  as  an  ob- 
servance of  these  requirements  is  necessary  to  give  life  to  the 
lease,  an  approval  of  the  instrument  by  the  Board  of  Public  Util- 
ity Commissioners  in  the  absence  of  such  observance  would  be 
absolutely  nugatory,  and  that  an  approval  by  it  which  was  a  mere 
declaration  that  these  two  requirements  had  been  observed  would 
be  of  no  benefit  either  to  the  parties  to  the  lease  or  to  the  public 
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at  large ;  for,  as  to  the  parties,  they  would  already  know  it,  and, 
as  to  the  public^  the  legislature  had  already  provided  a  means  of 
knowledge, — ^that  is,  by  inquiry  at  the  office  of  the  secretary  of 
state. 

It  seems  clear  from  a  consideration  of  the  statutory  history  of 
the  power  of  a  railroad  company  to  lease  its  road  that,  when  the 
legislature  in  1911  declared  that  no  such  company  should  exer- 
cise that  power  without  the  proposed  lease  should  be  "approved'* 
by  the  Board  of  Public  Utility  Commissioners,  it  intended  some- 
thing more  than  that  the  Board  should  make  inquiry  at  the  sec- 
retary of  state's  office  to  ascertain  whether  the  restrictions  of 
§§  64  and  65  of  the  revised  act  concerning  railroads  had  been 
complied  with.  The  question,  then,  is,  what  was  the  legislative 
intent?  And  the  answer  seems  to  us  to  be  plain.  The  legis- 
lature, by  the  enactment  of  the  provision  of  §  65  of  the  revised 
act  concerning  railroads,  requiring  that  a  proposed  lease  must 
be  approved  by  the  holders  of  at  least  two  thirds  of  the  capital 
stock  of  the  railroad  company  of  this  state  a  party  to  it,  declared 
that  thereafter  the  provisions  of  such  lease — the  term  during 
which  it  should  run,  the  rent  to  be  reserved,  and  the  mutual  con- 
ditions and  covenants  to  be  contained  therein — should  not  be 
left  to  be  determined  solely  by  the  board  of  directors  of  such 
company,  uncontrolled  and  unsupervised,  but  should  be  submit- 
ted to  the  consideration  of  the  stockholders  for  their  determina- 
tion as  to  the  wisdom  and  propriety  of  such  action,  for  their 
judgment  on  the  question  whether  the  provisions  of  the  proposed 
instrument  were  beneficial  to  their  interests  or  otherwise.  When, 
in  1911,  the  l^islature  required  a  railroad  company  proposing 
to  lease  its  road  to  submit  the  instrument  to  the  Board  of  Public 
Utility  Commissioners  for  its  approval,  it  designedly  had  re- 
course to  the  same  word  which  it  had  used  in  §  65  of  the  revised 
act  concerning  railroads,  and  thereby  provided  a  double  "ap- 
proval," first,  by  the  stockholders,  and  then  by  the  Soard,  as  a 
prerequisite  to  the  making  of  the  proposed  lease  by  the  directors; 
the  approval  of  the  stockholders  being  required  so  that  a  lease 
should  not  be  made  which,  in  their  judgment,  contained  provi- 
sions inimical  to  their  interests,  or  omitted  provisions  which 
their  interests  required  to  be  contained  therein,  and  that  of  the 
Board  for  the  purpose  of  preventing  a  lease  from  being  made 
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which,  in  its  judgment,  embraced  provisions  which  would  be  in- 
imical  to  the  interests  of  the  state  and  its  citizens,  or  which  omit- 
ted provisions  which  were  requisite  for  the  protection  of  those 
interests. 

Bul^  it  is  said,  to  so  construe  the  act  is  to  make  it  repugnant  to 
the  Constitution,  in  that  it  delegates  to  the  Board  a  power  which 
can  only  be  exercised  by  the  legislature  itself.  If  this  be  the 
fact,  then  the  whole  case  of  the  appellant  falls.  If  the  power  to 
determine  what  provisions  such  a  lease  as  that  which  was  before 
the  Board  shall  contain,  and  what  it  shall  not  contain,  is  a  legis- 
lative power  which  cannot  be  delegated,  then  it  is  manifest  that 
no  valid  lease  can  be  made  under  our  existing  statutes.  As  we 
have  already  pointed  out,  by  the  act  of  18Y3  the  legislature  dele- 
gated to  the  boards  of  directors  of  the  contracting  companies  full 
power  to  determine  what  provisions  a  proposed  lease  should  con- 
tain and  what  it  should  not  contain,  without  restriction  or 
limitation.  That  power  still  subsists,  subject  to  the  restrictions 
already  discussed  which  have  been  placed  upon  it.  If  the  legis- 
lature cannot  delegate  to  a  public  utility  board  the  power  to  pass 
upon  the  propriety  of  the  provisions  of  a  proposed  lease  because 
of  constitutional  inhibitions,  it  necessarily  follows  that  for  the 
same  reason  it  cannot  confer  upon  boards  of  directors  or  stock- 
holders of  a  public  utility  corporation  a  power  which  is  identical 
in  its  essence.  Intermountain  Eate  Cases  (United  States  v. 
Atchison,  T.  &  S.  P.  R  Co.)  234  U.  S.  476,  58  L.  ed.  1408,  34 
Sup.  Ct.  Kep.  986. 

It  is  hardly  necessary  to  add  that,  in  the  absence  of  legislative 
authority  conferred  for  that  purpose,  a  lease  made  by  a  railroad 
corporation  of  its  road  and  franchises  would  be  absolutely  null 
and  void.  Black  v.  Delaware  &  R.  Canal  Co.  24  N.  J.  Eq.  465 ; 
Stewart  v.  Lehigh  Valley  R.  Co.  38  K  J.  L.  513 ;  Stockton  v. 
Central  R.  Co.  50  N.  J.  Eq.  62,  17  L.R.A.  97,  24  AtL  964. 

But  we  do  not  consider  the  delegation  of  this  power  to  be  a 
violation  of  constitutional  provisions.  It  is  one  of  many  con- 
ferred upon  the  Board  by  the  act  of  1911.  By  that  statute,  in 
addition  to  the  general  supervision  and  control  over  and  regula- 
tion of  public  utilities,  so  far  as  necessary  for  the  purpose  of 
carrying  out  the  provisions  thereof,  the  legislature  vested  in  the 
Board,  among  other  specific  powers,  the  following:    To  fix  the 
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rates  to  be  charged  by  all  of  this  class  of  corporations ;  to  compel 
railroad  and  street  railroad  companies  to  establish  and  maintain 
connections  at  junction  points  for  the  promotion  of  the  conven- 
ience of  shippers  and  passengers;  to  compel  such  of  said  com- 
panies as  are  engaged  in  carrying  merchandise  to  construct  and 
•operate,  upon  reasonable  terms,  switch  connections  with  private 
side  tracks,  when  such  connections  are  reasonable  and  practi- 
cable; to  require  such  companies  to  furnish  safe,  adequate,  and 
proper  service,  and  to  construct,  maintain,  and  operate  exten- 
sions of  their  existing  facilities  where,  in  the  judgment  of  the 
Board,  such  extensions  may  be  reasonable  and  practicable,  and 
will  furnish  sufficient  business  to  justify  the  construction  and 
maintenance  of  the  same ;  to  permit  street  railway  companies  to 
change  existing  gauges  to  standard  steam  railroad  gauges  upon 
such  terms  and  conditions  as  it  shall  prescribe;  to  authorize,  or 
refuse  to  authorize,  the  issue  of  stocks,  bonds,  or  other  evidences 
of  debt  payable  in  more  than  a  year  from  the  date  thereof ;  to  ap- 
prove or  disapprove  the  abandonment  by  a  railroad  company  of 
any  of  its  stations ;  to  grant  to,  or  withhold  from,  such  companies, 
permission  to  cross  highways  at  grade ;  and  to  compel  the  estab- 
lishment and  maintenance  of  gates  by  such  companies  at  highway 
crossings  when  conditions  are  such  as  to  require  this  to  be  done 
for  the  protection  of  the  traveling  public 

All  of  these  powers,  although  widely  variant  as  to  the  matters 
to  be  affected  and  the  purposes  to  be  accomplished  by  their  ex- 
ercise are  similar  in  character,  so  far  as  the  right  to  delegate 
them  is  concerned.  That  the  legislature  may  itself  directly  ex- 
ercise each  and  every  of  them  is,  of  course,  unquestionable,  but  it 
does  not  follow,  therefore,  that  they  cannot  be  delegated.  The 
contrary  is  the  fact  As  early  as  1825  it  was  declared  by  Chief 
Justice  Marshall,  in  Wayman  v.  Southard,  W  Wheat.  43,  6  L. 
•ed.  262,  that  Congress  certainly  may  delegate  to  others  powers 
vhich  it  may  rightfully  exercise  itself,  and,  so  far  as  we  are 
able  to  discover,  the  soundness  of  this  proposition  has  never  since 
been  doubted.  The  distinction  is  accurately  stated  by  the  su- 
preme court  of  Pennsylvania  in  Locke's  Appeal,  72  Pa.  498,  13 
Am.  Eep.  716,  as  follows:  "The  legislature  cannot  delegate  its 
power  to  make  a  law;  but  it  can  make  a  law  to  delegate  a  power 
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to  determine  some  fact  or  state  of  things  upon  which  the  kw 
makes,  or  intends  to  make,  its  own  action  depend." 

The  powers  conferred  by  the  Public  Utilities  act  of  1911 
are,  in  our  judgment,  of  this  latter  class.  They  are  similar  iu 
their  nature  to  those  with  which  Congress  has  invested  the 
Interstate  Commerce  Commission ;  and  it  is  because  those  powers 
were  of  the  delegable  character  specified  in  the  Pennsylvania 
case  that  the  United  States  Supreme  Court  has,  in  a  long  line  of 
cases  (many  of  which  are  cited  in  the  Intermountain  Rate 
Cases),  held  that  the  legislative  action  there  involved  was  free 
from  the  charge  of  unconstitutionality.  Our  own  earlier  deci- 
sions, as  well  as  those  of  the  supreme  court,  on  questions  involv- 
ing action  by  the  Board  of  Public  Utility  Commissioners  in  the 
exercise  of  powers  conferred  upon  it  by  the  act  of  1911,  inferen- 
tially  held  the  same  view ;  for,  unless  those  powers  were  properly 
delegated  to  the  Board,  the  determination  of  questions  involving 
their  proper  exercise  was  merely  academic. 

It  is  further  argued  on  behalf  of  the  appellant  that  a  con- 
struction of  this  statute  which  would  confer  upon  the  Board  of 
Public  Utility  Commissioners  any  discretion  in  acting  upon  a 
railroad  lease  submitted  to  it  for  its  approval  would  bring  it  in- 
to conflict  with  the  constitutional  prohibition  against  passing 
special  acts  conferring  corporate  powers.  We  are  unable  to  ap- 
preciate the  force  of  this  contention.  The  law  which  empowers 
a  railroad  corporation  of  this  state  to  lease  its  road  is  a  general 
one,  applicable  to  all  such  corporations,  no  matter  how  created.  . 
The  condition  or  restriction  imposed  by  the  Public  Utilities 
act  upon  the  exercise  of  this  power  by  these  companies  is  equally 
general,  binding  upon  every  railroad  company  of  the  state,  and 
applicable  to  every  lease  proposed  to  be  made  by  any  such  com- 
pany. 

The  question  remains  as  to  the  supervisory  power  of  the 
supreme  court  over  the  action  of  the  Board  in  granting  or  with- 
holding its  approval  of  a  lease  proposed  to  be  made  by  a  railroad 
company  of  this  state  of  its  railroad  and  franchises.  That  court 
can,  upon  certiorari,  or  under  the  statutory  procedure  provided 
by  §  38  of  the  act  of  1911,  re\dew  such  action  for  the  purpose  of 
ascertaining  whether  or  not  it  is  purely  arbitrary,  whether  or 
not  it  has  a  reasonable  basis  to  rest  upon,  whether  or  not  it  is- 
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supported  to  any  extent  by  the  facts  submitted  to  the  Board  for 
its  consideration;  and,  if  it  shall  be  made  to  appear  to  the  court 
that  such  action  is  purely  arbitrary,  or  that  it  has  no  reasonable 
basis  upon  which  to  rest,  or  is  unsupported  by  the  facts  laid  be- 
fore the  Board,  the  court  may  declare  it  null  and  void,  and  order 
it  to  be  set  aside.  So,  too,  if  the  board  refuses  to  consider  the 
matter  at  all,  the  court  by  mandamus  can  compel  it  to  do  so. 
But,  as  the  matter  of  granting  or  withholding  its  approval  is  one 
which  is  left  by  the  legislature  to  the  sound  discretion  of  the 
Board,  the  supreme  court  cannot  substitute  its  own  judgment 
for  that  of  this  legislative  agent,  and  compel  it  to  act  upon  tlie 
application  for  its  approval  in  a  specific  way.  High,  Extr.  Legal 
Eem.  §  34;  Benedict  v.  Howell,  39  N".  J.  L.  224;  State  ex  rel. 
Shumar  v.  Applegate,  51  N.  J.  L.  120,  16  Atl.  69 ;  State  ex  rel. 
Conger  v.  Middlesex  County,  55  K  J.  L.  112,  25  Atl.  275.  In 
dealing  with  such  agencies  the  court  is  controlled  by  the  same 
principles  that  govern  it  with  relation  to  the  exercise  of  its  super- 
vision over  inferior  judicial  tribunals;  i.  e.,  it  will  compel  them 
to  proceed  to  judgment,  but  will  never  direct  the  character  of  the 
jxldgments  to  be  rendered  by  them.  Wells  v.  Stackhouse,  17  N, 
J.  L.  355;  Sinnickson  v.  Corwine,  26  N.  J.  L.  311;  State  ex  rel. 
Drake  v.  Camp,  45  K  J.  L.  295. 

The  judgment  under  review  will  be  aflinned. 
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Oregon  Commission,  and  reports  and  investigations  made  by  members 
of  the  Commission's  staff,  are  considered  by  the  Commission  in  a  rate 
inquiry  only  so  far  as  introduced  in  evidence  or  made  of  record  in  an 
unmistakable  manner. 

Valuation  —  Property  not  in  use  —  Riparian  land  —  Water  power  site. 
In  the  valuation  of  the  property  of  a  hydro-electric  company  for 
rate-making  purposes,  riparian  land  and  the  right  to  use  the  flow  of 
the  stream  incident  thereto  beyond  the  amount  actually  used  and  use- 
ful for  the  convenience  of  the  public  were  treated  as  nonoperating  prop- 
erty, and  a  tract  of  land  constituting  a  power  site  for  possible  future 
development,  but  not  used  for  the  convenience  of  the  public,  was  not 
included  as  a  part  of  the  operating  property  of  the  company. 

Valuation  —  Riparian  lands  —  W€aer  right. 

In  its  findings  as  to  the  value  of  the  riparian  land  of  a  hydro- 
electric company  in  a  valuation  for  rate-making  purposes,  the  Oregon 
Commission  made  no  attempt  to  distinguish  between  the  land  itself  and 
the  incidental  and  appurtenant  right  to  make  use  of  the  stream,  or  to 
state  separate  values  for  each. 

Valuation  —  Property  not  in  use  —  Pole  line  constructed  during  com* 
petitive  war, 

A  line  of  poles  constructed  by  a  hydro-electric  utility  to  a  large 
sawmill  during  a  competitive  war,  in  an  imsuccessful  endeavor  to  obtain 
a  contract  for  supplying  power  to  the  mill,  was  excluded  from  the 
operating  property  of  the  company  in  a  valuation  for  rate-making  pur- 
poses, where  the  line  was  never  completed  by  the  installation  of  wy-e, 
and  therefore  represented  nothing  of  any  use  or  convenience  in  the  public 
service. 

Valuation '^Original  cost '^  Improvident  construction. 

The  amount  expended  by  a  hydro-electric  company  and  charged 
to  its  capital  account  in  the  defense  of  itself  and  its  officers  against 
contempt  proceedings  growing  out  of  the  failure  to  observe  a  writ 
of  injunction  designed  to  prevent  it  from  overbuilding,  in  a  dangerous 
manner,  the  overhead  system  of  another  company,  should  be  deducted 
from  the  aggregate  cost  of  its  plant  in  fixing  the  amount  of  its  original 
cost  in  a  valuation  for  rate-making  purposes. 
Valuation '^  Original  cost '^  Development  cost. 

In  determining  the  original  cost  of  the  property  of  a  hydro-electrio 
company  in  a  valuation  for  rate-making  purposes,  no  account  was  taken 
of  the  development  cost  or  of  shortage  of  return  upon  the  investment 
diuring  the  pioneering  stages  of  the  enterprise,  where  the  records  of  the 
company  did  not  permit  such  an  estimate  to  be  made  with  accuracy. 

Valuation  —  Original  cost  —  Expenses  incident  to  invasion  of  occupied 
territory. 

In  determining  the  original  cost  of  the  property  of  an  electric 
company  for  rate-making  purposes  expenses  incurred  in  invading  terri- 
tory already  occupied  by  another  company,  it  appearing  that  no  oonstnie- 
tion  work  was  done  and  that  the  company's  franehises  had  lapsed,  are 
not,  under  the  Oregon  Commission's  classification  of  accounts,  chargeable 
either  to  capital  account  or  to  operating  expenses;  but  are  direct  charges 
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to  the  eorp<Mrftte  surplus  or  deficit  aeoount,  and  should  be  borne  by  the 
stockholders  wIumw  chosen  directors  use  such  tactics  in  a  competitive 
war. 
Valuation"^ Overhead  eoDpenees. 

In  the  valuation  of  the  property  of  an  electric  company  for  rate- 
making  purposes  the  estimate  of  the  cost  of  reproduction  new  included 
appropriate  allowances  for  such  engineering,  legal,  and  other  general 
expensesy  casualty  and  other  insurance,  taxes  during  construction,  con- 
struction contingencies,  and  interest  on  outlays  during  the  construction 
period,  as  would  reasonably  and  inevitably  be  incident  to  the  construc- 
tion of  an  operating  plant. 
Valuation'^ Development  cast. 

In  estimating  the  cost  of  reproduction  new  of  the  property  of  an 
electric  company  in  a  valuation  for  rate-making  purposes  an  allowance 
was  made  of  an  estimated  amount  to  cover  the  shortage  of  return  upon 
the  investment  after  the  oompletion  of  the  plant  and  until  its  business 
would  normally  be  as  fully  developed  as  it  was  at  the  time  of  the  valua- 
tion. 
Valuation '^Working  capital  ^^Hydro^electrio  com/pawy. 

Working  capital  to  the  amount  of  $1,954,  in  addition  to  stores 
and  supplies  on  hand  of  the  value  of  $1,046,  was  included  in  the  esti- 
mated cost  of  reproduction  new  of  the  property  of  an  electric  company 
used  or  useful  in  the  public  service,  which  was  found  to  be  $84,272. 
Depreciatien'^  Accrued '^OverheaA  expenses. 

In  estimating  the  aoerued  depreciation  on  the  property  of  an 
electric  company  in  a  valuation  for  rate-making  purposes  such  propor- 
tion of  the  overhead  items  for  cost  as  would  necessarily  be  gone  simul- 
taneously with  the  physical  properties  to  which  they  relate  was  included. 
Depreciation'^  Accrued'^  Failure  to  provide  for '^Withdrawal  of 
capital. 

To  the  extent  that  a  public  utility  fails  to  provide  for  a  replace- 
ment fund  out  of  earnings,  the  depreciation  due  to  lessened  life  in  use 
is  equivalent  to  a  withdrawal  of  originally  invested  capital,  at  least, 
as  far  as  voluntary  action  on  the  part  of  the  utility  has  made  the 
creation  of  a  replacement  fund  impossible. 

Valuation -^  Development  costs -^  Improvident  management. 

Losses  incurred  in  the  development  of  the  business  of  a  public 
service  corporation  to  the  extent  that  they  are  due  to  the  voluntary, 
improvident,  and  unnecessary  action  of  the  owners  in  the  prosecution 
of  reckless  competition,  cannot  be  capitalised  as  a  development  cost, 
since  such  wasteful  expenditures  represent  nothing  of  value,  and  add 
nothing  to  the  usefulness  of  the  utility's  physical  plant. 

Valuation  ^Development  costs -^  Allowance  where  the  precise  own 
cannot  he  estimated. 

An  allowance  for  development  cost  was  included  in  an  estimate 
of  the  cost  to  reproduce  new  of  the  property  of  an  electric  company  in 
a  valuation  for  rate-making  purposes,  as  representing  a  normal  diortage 
in  return  upon  the  investment  represented  by  the  reproduction  cost  new 
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of  the  plant,  until  the  utility's  buainess  had  been  put  upon  the  same 
basis  as  at  the  time  of  the  valuation,  where  the  precise  amount  coiUd 
not  be  found  as  a  separate  item  in  the  estimate  of  the  original  cost  of 
the  business. 
Valuation  —  Leased  lands  —  Water  rights, 

A  water  right  used  under  a  lease  of  land  should  not  be  included 
in  the  valuation  of  the  property  of  an  electric  company  for  rate-making 
purposes  as  if  the  title  were  held  in  fee  simple,  the  annual  rental  upon 
such  land  under  the  uniform  system  of  account  prescribed  by  the  Oregon 
Commission  being  properly  chargeable  to  the  account  "Miscellaneous 
Production  Supplies  and  Expenses,"  as  part  of  the  operating  expense 
account  of  the  utility. 
Valuation  ^^  Water  power --^  Nanaperating  property, 

A  difference  between  the  value  of  the  amount  of  water  used  and 
the  total  value  of  the  land  and  water  powers  of  an  electric  utility  was 
treated  as  nonoperating  property  in  a  valuation  for  rate>making  pur- 
poses. 
Apportionment '-'Water  power  value  ^^  Leased  and  nonleased  lands. 

The  value  of  operating  and  nonoperating  water  powers  and  land 
was  apportioned  in  a  valuation  for  rate-making  purposes,  between  the 
leased  tracts  and  the  nonleased  tracts  by  a  consideration  of  the  relative 
amoimt  of  property  contributed  by  the  fee-simple  ownership. 
Valuation  —  Property  not  in  use  —  Abandoned  property. 

In  the  valuation  of  the  property  of  an  electric  company  for  rate- 
making  purposes  properties  at  a  disused  plant,  all  inactive  equipment 
at  a  used  plant,  and  the  remaining  unuaed  portions  of  a  municipal 
lighting  system  formerly  in  service,  but  since  dismantled,  were  excluded 
from  the  inventory  of  the  operating  property. 
Valuation  — >  Distribution  system  owned  by  another  company. 

The  proportionate  cost  of  a  transmission  line  based  upon  the 
relative  kilowatt  hours  used  by  various  companies  should  not  be  allowed 
as  part  of  the  value  of  the  property  of  an  electric  company  in  a  valua- 
tion for  rate-making  purposes,  where  the  line  is  not  owned  l^  it,  and 
where  the  charges  for  power  purchased  by  the  company  are  taken  into 
account  as  operating  expenses  in  the  Conomission's  classification  of  ac- 
counts; but  transformation  equipment  owned  by  the  company  whose 
property  is  being  valued  should  be  included  in  the  appraisal. 
Valuation --Worlcing  capital. 

The  total  amount  of  working  capital,  stores,  and  supplies,  rea- 
sonably necessary  for  the  euooessful  prosecution  of  an  electric  company's 
business,  was  found  to  be  $9,097,  where  the  cost  of  reproduction  of  the 
property  used  and  useful  in  the  public  service  was  fixed  at  $177,217. 

Valuation '-Brolcerage  fees. 

In  the  valuation  of  the  property  of  a  public  service  corporation 
for  rate-nuiking  purposes,  the  Oregon  Commission  will  not  make  an 
allowance  for  brokerage  fees  or  the  cost  of  obtaining  money,  especially 
where  no  fees  for  this  purpose  have  in  fact  been  paid. 
Rates  —  Electric  —  Load  and  demand  data. 

In  the  absence  of  data  as  to  maximum  normal  demands  of  any 
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class  of  customers,  either  seasonal  or  diurnal,  of  electric  oorporatiuuM, 
the  connected  load  of  each  class  of  service  was  taken  as  a  determining 
factor  in  certain  computations  and  apportionments  of  expenses  which 
normally  would  be  made  upon  a  peak  load  demand  basis  in  determining 
the  reasonableness  of  electric  rates  schedule. 

JBefwm  — Operafinir  expenses -^  Injuries  and  damages. 

The  cost  of  industrial  accident  insurance  is,  under  the  Oregon 
CoQunission's  classification  of  accoimts,  a  proper  charge  to  operating 
expenses. 

Me^m --^  Operating   expenses -^  In  juries   and   damages -^  Negligence 
of  company. 

Loss  due  to  personal  injuries  occasioned  by  negligence  of  utility 
towards  employees  in  disregarding  a  positive  command  of  statute,  and 
to  the  investors  and  public  in  failing  to  provide  against  such  contin- 
gencies by  maintaining  a  proper  insurance,  should  fall  upon  the  stock- 
holders whose  board  of  directors  has  permitted  such  a  business  course, 
rather  than  upon  the  utility  patrons. 

Apportionment  *•  Valuation  for  rate  purposes. 

In  a  valuation  for  rate-making  purposes  the  combined  electric 
plants  of  two  companies  and  the  expenses  of  operation  were  apportioned 
as  between  different  classes  of  service  and  consumers,  and  as  between 
various  rate  schedules  upon  bases  elaborated  and  discussed  in  the  opin- 
ion. 

I^epreciation'^  Annual  allouKtnce '-' Sinking  fund  basis -^  Overhead. 
Under  a  statute  requiring  that  the  depreciation  fund  shall  be 
prescribed  upon  a  sinking  fund  basis,  the  depreciation  annuity  should 
be  based  upon  the  composite  life  of  the  depreciable  portions  of  the  prop- 
erty of  the  company,  including  such  estimates  as  the  Commission  has 
allowed  for  contingencies,  casualty  insurance,  and  taxes  during  con- 
struction, and  one  half  of  the  estimated  cost  of  engineering,  and  such 
proportions  of  the  cost  of  interest  during  construction  as  the  proper 
amount  of  value  of  the  property  new  compares  with  the  same  property 
less  the  depreciation,  excluding  the  depreciation  upon  stores  and  supplies 
on  hand,  working  capital,  the  development  cost  of  the  company,  and  for 
l^;al  or  general  expenses;  and  a  4  per  cent  sinking  ftmd  basis  method 
should  be  employed,  with  annual  payments  and  rests  for  interest. 

Depreciation -^  Expenditure  or  investment  of  fund. 

The  Oregon  Commission  will  allow  a  utility  which  is  required 
to  establish  a  depreciation  fimd  to  exercise  a  primary  discretion  in 
the  manner  in  which  it  will  expend  or  invest  such  funds,  but  will  require 
it  to  submit  to  the  Commission  for  approval  any  rules  which  it  may 
desire  to  adopt  for  such  purposes,  and  will  also  require  it  to  conform 
to  the  Conmiission's  uniform  system  of  accounting  in  recording  trans- 
actions concerning  any  portion  of  the  fimd. 

Depreciation -^Electric  properties -^  Bates --^  Composite  life. 

In  the  valuation  of  the  properties  of  two  electric  companies  for 
rate-making  purposes,  the  composite  life  of  the  depreciable  portions  of 
each  plant,  after  making  an  allowance  of  10  per  cent  for  depreciation 
contingencies,  was  found  to  be  16.1  years. 
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Mates  —  Electricity  —  Minimum  charge. 

Minimum  monthly  charges  of  $1  for  city  customers,  and  $1.25 
for  rural  customers,  were  held  to  be  just  and  reasonable,  and  a  minimum 
monthly  charge  of  $1.50  to  rural  utility  customers  was  held  to  be  un- 
reasonable and  excessive. 
Betunt'^Reasonahleneea'-' Value  of  service  to  consttmer. 

Rates  should  not  be  fixed  so  as  to  yield  a  specified  return  where 
the  resulting  rates  would  be  above  the  value  of  the  service,  and  would 
be,  in  and  of  themselves,  unreasonably  high,  since  the  effect  would  be 
to  decrease  consumption  to  such  extent  that  the  utility  would  derive 
less  revenue  than  from  existing  lower  rates. 
Service  —  Paym>ent  —  Bate  statement  in  hills. 

In  a  proceeding  to  determine  the  reasonableness  of  the  rates  of 
certain  electric  utilities,  the  companies  were  required  to  discontinue 
the  practice,  in  the  statement  of  their  rates,  of  naming  the  net  rate, 
after  deducting  a  percentage  discoimt  for  prompt  payment,  but  were 
required  to  state  the  rate  plainly  in  terms  of  the  gross  amount  of  the 
bill,  and  to  make  a  separate  statement  of  discounts  for  prompt  pay- 
ment, if  any. 
Rates '-' Electricity '-' Demand '-' Per€>entage  of  connected  load. 

In  making  electric  rate  schedules  the  demand  should  be  considered 
as  a  percentage  of  the  connected  load,  depending  upon  the  class  of  serv- 
ice; and  wall  receptacles,  baseboard  receptacles,  or  any  other  socket 
or  receptacle  which  it  is  clearly  evident  is  not  to  be  used  for  lighting 
purposes,  and  small  heating  and  power  devices  not  exceeding  a  total 
connected  load  of  2  kilowatts,  should  not  be  included  in  the  connected 
load  in  determining  the  demand  rating;  and  in  cases  where  the  actual 
demand  of  lighting  loads,  as  ascertained  by  actual  measurement,  exceeds^ 
or  is  less  than  the  estimated  demands  to  the  extent  of  20  per  cent  or 
more  for  connected  loads  of  5  kilowatts  or  less,  and  10  per  cent  or  more 
for  connected  loads  of  over  5  kilowatts,  the  meaaured  demand  should 
prevail. 

[July  14,  1916.] 

Pbooebding  to  determine  the  reasonableness  of  rates  for  elec- 
tricity charged  by  the  Hood  Biver  Gas  &  Electric  Company  and 
the  Hydro  Electric  Company  in  the  Hood  River  city  and  the 
Hood  Eiver  valley;  valuation  of  the  properties  determined,  and 
schedule  of  reasonable  and  nondiscriminatory  rates  prescribed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission:  The  three  above  entitled  proceedings 
were  consolidated  by  order  of  the  Commission  for  the  purpose  of 
hearing  and  investigation. 

Appearances :  For  the  plaintiffs  in  case  U-F-82,  W.  W.  Kod- 
wellj  J.  C.  Howland,  and  A.  R.  Mason ;  for  Hood  Eiver  Gas  & 
Electric  Company  and  Hydro  Electric  Company,  John  A.  Laing- 
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In  these  caseSy  extensive  detailed  analysis  having  been  made  in 
the  determination  of  electric  rates,  and  peculiar  local  circumstan- 
ces being  found  in  these  cases,  a  more  full  statement  is  presented 
than  the  practice  of  the  Commission  ordinarily  contemplates. 

The  Hood  River  Gas  &  Electric  Company  and  Hydro  Electric 
Company  are  each  public  utility  corporations  which  serve  the 
city  of  Hood  River  and  portions  of  the  Hood  River  valley  with 
electric  light  and  power. 

Statement  of  the  Issues. 

Case  No.  U-r-82  originated  in  a  complaint  by  twenty  citizens 
of  Hood  River  valley,  which  objected  to  the  rates  and  charges  of 
the  Hood  River  Gas  &  Electric  Company  and  Hydro  Electric 
Company  in  Hood  River  city  and  Hood  River  valley  respec- 
tively, and  which  requested  the  Commission  to  hold  a  hearing 
and  to  equalize  the  charges  between  the  city  of  Hood  River  and 
Hood  River  valley,  and  appraise  the  properties  of  the  above- 
named  companies  and  to  make  a  reasonable  rate  for  them.  The 
complaint  set  forth  the  schedules  of  rates  charged  for  residential 
lighting  service  in  the  city  of  Hood  River  and  the  schedules  for 
residential  lighting  service  in  Hood  River  valley,  as  later  de- 
tailed in  these  findings.  The  two  companies  maintained  the 
same  rates. 

Separate  answers  filed  by  defendants  allege  the  actual 
reasonableness  of  the  rural  rates  complained  of;  that  such  rural 
rates  did  not  permit  the  earning  of  a  reasonable  return  upon  the 
value  of  the  property  involved  in  furnishing  such  service  above 
operating  expenses ;  denied  the  discrimination  against  the  valley 
in  charging  higher  rates  than  for  residential  service  within  the 
city  was  unjust,  and  alleged  that  the  greater  cost  of  service  and 
investment  necessitated  higher  rates  for  valley  service  than  with- 
in the  city.  The  answers  also  alleged  that  the  residential  rates 
within  Hood  River  city  were  too  low,  and  yielded  an  inadequate 
return. 

After  each  of  such  companies  had  filed  its  answer  to  the  com- 
plaint in  case  U-F-82  the  application  in  case  No.  TJ-F-llB  was 
filed  by  the  Hood  River  Gas  &  Electric  Company,  and  in  case 
U-F-116  by  the  Hydro  Electric  Company.  By  these  applica- 
tions authority  was  asked  to  increase  rates  applying  on  residen- 
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tial  lighting  and  domestic  service  in  the  city  of  Hood  River.  A 
tentative  schedule  was  submitted,  which  is  later  on  set  out  in  full 
in  these  findings. 

These  applications  for  authority  to  increase  rates  were  served 
upon  the  mayor  and  upon  the  Commercial  Club  of  Hood  Kiver, 
and  copies  were  transmitted  to  the  press  of  that  city.  No  ap- 
pearance was  entered  on  behalf  of  anyone  in  opposition  to  the 
applications  for  authority  to  increase  rates,  except  by  the  com- 
plainants in  case  U-F-82,  who  were  citizens  of  the  Hood  Eiver 
valley. 

In  conformity  with  the  practice  of  the  Commission,  the  utili- 
ties named  were  directed  to  furnish  the  Commission  with  full 
statements  of  their  corporate  history,  the  amount  of  their  capital 
stock  and  funded  debt  outstanding,  the  amounts  received  for  the 
same;  general  and  comparative  balance  sheets;  statements  of 
operating  revenues  and  expenses,  cost  analyses  to  show  the  cost 
of  performing  each  class  of  service  offered  by  the  various 
schedules  of  the  utilities ;  and  detailed  inventories  of  the  prope^ 
ties  of  the  utilities  used  and  useful  in  the  public  service,  together 
with  statement  of  the  original  cost  of  each  unit,  if  known,  and  the 
amount  it  would  require  to  reproduce  the  same,  together  with  the 
amount  of  depreciation  which  had  accrued,  if  any.  Eetums 
were  made  by  the  utilities  to  the  Commission.  Copies  of  the 
returns  were  served  upon  the  complainants  in  case  'So.  U-F-82 
for  their  information.  Afterward  a  complete  inventory  and 
appraisal  of  the  properties  of  the  defendants  in  case  C-F-82  was 
made  by  the  engineering  staff  of  the  Commission,  and  an  audit 
of  the  accounts  of  both  companies,  and  an  apportionment  of 
operating  revenues  and  expenses,  was  made  by  a  member  of  the 
Commission.  Reports  of  these  examinations  were  submitted  to 
the  parties  in  advance  of  the  hearing  and  were  introduced  in 
evidence.  No  report  or  return  made  by  a  public  utility  which 
has  been  required  by  the  Commission  has  been  considered  in 
these  proceedings,  except  as  introduced  in  evidence  or  made  of 
record  in  an  unmistakeable  manner.  Similarly,  reports  and  in- 
vestigations made  by  members  of  the  Commission's  staff  have 
been  considered  only  as  made  a  part  of  the  record  upon  the  hear- 
ing.    Reports  of  such  a  character  are  primarily  designed  to 

assist  the  Commission  and  facilitate  the  investigations  which 
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must  precede  the  orderly  formal  hearing,  as  well  as  to  expedite 
the  hearing  itself.  If  not  made  of  record  before  the  Commission 
upon  the  hearing,  they  are  not  given  further  consideration  in  the 
determination  of  the  particular  issue.  See  Interstate  Commerce 
Commission  v.  Louisville  &  N.  K.  Co.  227  U.  S.  91,  57  L.  ed. 
433,  33  Sup.  Ct.  Kep.  185;  and  Sabre  v.  Kutland  K.  Co.  (1912) 
86  Vt  347,  86  Atl.  693^  Such  practice  has  been  followed  in 
these  cases. 

The  three  cases  came  on  for  hearing  together,  pursuant  to 
notice,  and  were  consolidated  as  above  stated.  While  the  hearing 
was  in  progress,  an  informal  petition  of  a  number  of  citizens  of 
Hood  River  was  presented  to  the  Commission,  which  requested 
an  inquiry  into  the  reasonableness  of  the  commercial  lighting 
schedules  of  the  utilities,  and  that  the  Commission  should  reduce 
the  same  to  the  end  that  the  rates  might  be  fair  and  equitable  to 
the  consumers.  It  appeared  to  the  Commission  that  the  applica- 
tion of  the  utilities  for  authority  to  increase  domestic  lighting 
service  in  Hood  Eiver  city  necessarily  involved  the  question  of 
the  reasonableness  of  commercial  lighting  schedules  in  the  same 
place,  and  that  by  invoking  the  jurisdiction  of  the  Commission 
to  increase  rates  carried  in  one  particular  schedule  or  for  one 
particular  class  of  service,  the  utilities  necessarily  submitted 
themselves  to  the  jurisdiction  of  the  Commission  so  far  as 
changes  in  other  rate  schedules  or  for  other  classes  of  service 
might  be  necessary  to  avoid  unjust  discrimination  or  undue  pref- 
erence as  between  persons,  localities,  or  classes  of  service.  How- 
ever, the  utilities,  by  their  counsel,  waived  any  question,  and  con- 
sented that  the  informal  complaint  so  presented  might  be  con- 
sidered upon  the  hearing. 

Schedules  of  Rates  Involved. 

The  rate  schedule  complained  of  in  case  No.  TT-F-82  is  as  fol- 
lows: 

Schedule  I.  Rural  Domestic  Lighting  and  Power, — ^Meter 
Kate  to  apply  in  the  territory  adjacent  to  and  outside  of  the  cor- 
porate limits  of  Hood  River,  Oregon. 

Eased  on  connected  load.  Flatirons,  toasters,  sewing  machine 
motors,  or  any  electric  domestic  appliances  not  included  in  con- 
nected load. 
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5Tet  rate  after  deducting  10  per  cent  for  prompt  payment  with- 
in ten  days  from  date  of  billing. 

Installations  having  a  connected  load  of  1  K.  W.  or  less. 

First  30  K.W.H.  per  month    12^  per  K.W.H. 

All  in  excess  of  30  K.W.H.  per  month 8#  per  K.WA 

Installations  having  a  connected  load  of  over  1  K.  W. 

First  50  K.W.H.  per  month ' 12^  per  KW.E 

All  in  excess  of  60  K.W.H.  per  month 8^^  per  KW^. 

Monthly  minimum  charge:  For  lighting  service,  $1.50;  for 
power  service,  per  horse  power  connected,  $1. 

Schedule  B,  Commercial  Lighting,  Meter  Rate. —  (Applicable 
in  Hood  River,  and  attacked  by  the  complaint  informally  pre- 
aented,  as  above  stated.)  Based  on  connected  load.  In  comput- 
ing size  of  connected  load  for  billing  purposes,  100  per  cent  of 
actual  connected  load  between  0  and  2.5  K.  W.  will  be  considered 
active;  75  per  cent  of  the  actual  connected  load  between  2.5  K 
W.  and  5  K.  W.  will  be  considered  active,  and  50  per  cent  of  the 
actual  connected  load  over  5  K.  W,  will  be  considered  active. 

Net  rate  after  deducting  10  per  cent  for  prompt  payment  with- 
in ten  days  after  date  of  billing. 

First  45  K.  W.  H.  per  K.  W.  of  connected  load  per  month, 
10  cents  per  K.  W.  H. 

All  in  excess  of  45  K.  W.  H.  per  K.  W.  of  connected  load  per 
month,  6  cents  per  K.  W.  H. 

Less  following  additional  discount  for  quantity  used : 


On  Portion  of  Monthly  BiU 

in  Excess  of 

And  Under 

Per  Cent 

$25.00 

$50.00 

5 

50.00 

100.00 

10 

100.00 

150.00 

15 

160.00 

200.00 

20 

200.00 

250.00 

25 

250.00 

30 

Monthly  minimum  charge,  except  on  churches,  public  balk, 
and  hotels,  $1 ;  churches,  public  halls,  and  hotels  will  be  charged 
<3ommercial  meter  rates,  with  minimum  monthly  charge  at  the 
rate  of  $2  per  K.  W.  of  connected  load. 

Schedule  A,  City  Residential  Lighting,  Cooking,  and  Heating 
Rate.  —  One  meter.     (The  rates  which  the  utilities  ask  autho^ 
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ity  to  supersede  by  the  subfititution  of  advanced  rates  herein- 
after set  out.) 

Based  on  connected  load.  Flatirons,  toasters^  sewing  machine 
motors,  or  any  electric  domestic  appliances  not  included  in  con- 
nected load. 

Per  K.W.li 

First     16  KW.H.  per  K.W.  of  connecied  load  per  month 10^ 

Second  15  K.W.H.  per  K.W.  of  connected  load  per  month 8< 

Third     16  K.W.H.  per  KW.  of  connected  load  per  month S^f 

Balance    5^ 

Monthly  minimum  charge:  Lighting,  $1 ;  if  cooking  rai^  is 
used,  $1  additional. 

For  schedule  A,  as  above  stated,  the  utilities  propose  to  sub- 
stitute the  following,  applicable  in  the  city  of  Hood  River. 

Proposed  Schedule  A,  Residential  lighting  and  domestic  ser- 
vice. —  Net  rate  after  deducting  10  %  for  prompt  payment  with- 
in ten  days  of  date  of  billing. 

First  30  KW.H.  per  month,  per  K.W.H 10< 

AU  in  excess  of  30  K.W.H.  per  month  8^ 

Minimum  monthly  charge,  $1. 

The  proposal  to  substitute  the  foregoing  schedule  will  auto- 
matically throw  cooking  consumption  under  Schedule  K,  which 
carries  a  gross  rate  of  5.55  cents  and  a  net  rate  of  5  cents  per 
K.  W.  H.,  with  a  monthly  minimum  charge  of  $1. 

The  issues  presented  therefore  involved  the  actual  and  relative 
reasonableness  of  the  rates  contained  in  the  present  Schedules  I, 
B,  A,  and  K,  as  above  set  forth,  and  of  the  rates  in  the  proposed 
Schedule  A.  The  issues  presented  were  fully  heard  upon  the 
facts  before  the  Commission.  Briefs  have  been  submitted  on  the 
part  of  the  utilities  and  the  complainants.  The  Commission, 
having  heard  and  examined  the  evidence  and  argument  of  the 
respective  parties,  is  fully  advised  therefrom  and  makes  the  fol- 
lowing findings. 

Both  utilities  named  are  corporations  of  the  state  of  Or^on. 
The  Hydro  Electric  Company  is  the  owner  of  and  operates  as  a 
public  utility  a  certain  plant  for  the  production  of  electricity 
generally  to  and  for  the  public  in  the  city  of  Hood  River  and  the 
Hood  River  Valley,  Oregon.  Hood  River  Gas  &  Electric  Com- 
pany controls  and  operates  as  lessee  an  electric  light  and  power 
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plant  as  a  public  utility,  which  is  owned  by  the  Pacific  Power  & 
Light  Company,  a  Maine  corporation.  The  Hood  River  Gas  & 
Electric  Company  and  the  Hydro  Electric  Company  are  now 
both  ultimately  controlled,  through  s1;ock  ownership,  as  is  also 
the  Pacific  Power  &  Light  Company,  by  American  Power  & 
Light  Company.  This  control  has  been  effectually  and  directly 
exercised  through  the  Pacific  Power  &  Light  Company  and  its 
executive  ofiicers.  The  corporate  entities  of  the  Hood  River  Gas 
&  Electric  Company  and  the  Hydro  Electric  Company  have  beeD 
distinct,  but  since  January  15,  1913,  the  general  direction  of 
their  management,  operation,  and  accounts  has  been  immedi- 
ately and  unqualifiedly  that  of  the  Pacific  Power  &  Light  Com- 
pany. A  physical  connection  of  the  lines  of  the  Hood  River  Gas 
&  Electric  Company  and  Hydro  Electric  Company  was  effected 
May  27, 1913,  so  as  to  permit  the  interchange  of  current  between 
them.  The  Hood  River  Gas  &  Electric  Company  has  for  several 
years  maintained  a  physical  connection  with  the  electric  system 
of  the  Pacific  Power  &  Light  Company  which  permitted  the 
interchange  of  current  between  the  Dalles  plant  of  the  latter 
company  and  the  system  of  the  Hood  River  Gas  &  Electric  Com- 
pany. The  plants  of  the  three  utilities  are,  therefore,  tied  to- 
gether electrically.  Li  conformity  with  the  recommendation  of 
the  Commission  at  the  time  of  the  hearing,  the  Hood  River  Gas 
&  Electric  Company  and  the  Hydro  Electric  Company  have 
since  effected  a  consolidation  in  their  operation.  Although  the 
corporate  existence  of  each  company  is  still  maintained,  it  is 
stated  by  counsel  for  the  utilities  in  argument  that  the  two  plants 
are  now  being  operated  jointly  by  one  set  of  officers  and  their 
employees,  to  all  intents  and  purposes  as  one  company. 

History  of  the  Rate  Controversies. 

The  system  operated  by  the  Hood  River  Gas  &  Electric  Com- 
pany under  lease  from  Pacific  Power  &  Light  Company  is  the 
older  system,  and  prior  to  February  1,  1912,  was  the  only  elec- 
tric utility  serving  the  city  or  valley  of  Hood  River.  The  plant 
and  distributing  system  of  the  Hydro  Electric  Company  were 
placed  in  operation  about  February  1,  1912.  Inmiediately 
there  began  a  bitter  competitive  war,  with  the  usual  incidents 

to  such  form  of  commercial  activity  —  rebates,  rate  cutting,  flat 
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rates  entirely   disproportionate  to   the  service   rendered,  free 
service,  and  even  physical  interference  with  the  system  of  the 
competitor.    The  population  of  Hood  Biver  city  and  valley,  and 
the  nature  of  the  local  industries,  largely  centered  around  the 
growth  and  sale  of  apples,  were  entirely  insufficient  to  support 
tivo  utilities  so  competing  for  the  limited  amount  of  business 
which  the  territory  could  offer.    Bankruptcy  for  both  companies 
was  inevitable.    The  approval  of  the  Public  Utilities  act,  Novem- 
ber, 1912,  imposed  heavy  penalties  for  a  continuance  of  the  rate 
cutting,  rebating,  and  grossly  unjust  discriminations  which  had 
been  the  usual  strategy,  and  brought  about  a  stalemate.    On  Jan- 
uary  15,   1913,  less  than  a  year  from  the  time  the  Hydro 
Electric  Company  commenced  commercial  service,  the  interests 
which  controlled  the  Pacific  Power  &  Light  Company  and  the 
Hood  River  Gas  &  Electric  Company  bought  the  outstanding 
capital  stock  of  the  Hydro  Electric  Company.    A  semblance  of 
competition  between  the  two  companies  was  maintained  there- 
after until  the  report  of  the  Commissioner  who  audited  thei'r 
accounts  was  produced  at  the  hearing  in  the  present  proceedings, 
when  the  Commission  recommended  the  prompt  consolidation  of 
the  two  companies  in  fact  in  the  interest  of  economy  in  operation. 
In  March,  1913,  both  companies  here  as  defendants  applied  to 
the  Commission  to  standardize  and  increase  their  effective  rates, 
in  order  to  avoid  the  numerous  personal  discriminations  prac- 
tised by  each  of  them,  and  to  the  end  that  rates  might  be  named 
which  were,  in  and  of  themselves,  reasonable  and  remunerative, 
which  both  utilities  should  thereafter  follow  without  deviation. 
In  conformity  with  the  usual  practice  of  the  Commission,  copies 
of  the  application  were  served  upon  representative  officials  and 
citizens.     The  Commission  suggested  that  the  two  companies 
meet  with  a  representative  committee  of  citizens  appointed  by 
the  Commercial  Club  of  Hood  River,  to  endeavor  to  agree  upon 
a  tentative  schedule  of  rates  which  could  be  maintained  until  the 
companies  had  been  operating  under  normal  oonditions  a  long 
enough  period  to  make  a  proper  determination  of  the  reasonable- 
ness of  their  schedules.    A  tentative  set  of  rates  was  agreed  upon 
which,  after  hearing,  became  effective  as  to  each  utility  June  1, 
1913,  by  orders  of  the  Conmiission  entered  May  27,  1913.     See 
7th  Annual  Report  of  Conmiission,  page  131.     The  rural  resi- 
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dents  do  not  appear  to  have  been  represented  upon  the  committee. 
With  one  exception,  in  the  case  of  city  residential  lighting,  the 
schedules  agreed  upon  are  those  previously  set  forth  herein. 
Schedule  A,  as  agreed  upon  between  the  utilities  and  the  com- 
mittee, contained  a  provision  that  no  connected  load  would  be 
considered  as  less  than  one  kilowatt  This  proviso  was  con- 
demned by  the  Commission  and  was  stricken  from  the  schedules 
contained  in  its  authority  expressed  by  the  orders  of  May  27, 
1913.  It  was  expressly  understood  between  the  Commission,  the 
utilities,  the  committee,  and  others  appearing  in  response  to  the 
service  of  notice  of  the  applications  for  authority  to  increase 
rates,  that  the  rates  fixed  in  the  orders  of  May  27,  1913,  were 
tentative,  and  intended  merely  to  get  the  two  utilities  upon  a 
law-abiding  basis  of  rates  which  should  be  observed,  and  which 
were  thought  to  be  reasonable  and  remunerative ;  and  that  either 
the  utilities  or  any  competent  complainant  might  apply  to  the 
Commission  for  relief  after  the  rates  had  been  given  a  fair  trial. 
After  the  hearing  on  such  applications  and  simultaneously 
with  the  entry  of  orders  thereon.  May  27,  1913,  a  physical  con- 
nection was  effected  between  the  two  utility  plants,  as  above 
stated.  It  is  conceded  that  this  has  resulted  in  a  considerable 
economy  in  operation  of  the  two  companies. 

Valuation  of  Properties  of  the  Utilities. 

Because  the  issues  herein  involve  the  reasonableness  of  the 
entire  rate  schedule  of  the  two  utilities,  a  valuation  has  been 
made  of  the  property  of  each  utility  "actually  used  and  useful 
for  the  convenience  of  the  public."  (Laws  of  1911,  chap.  279, 
p.  485,  §  9.)  This  has  been  conducted  simultaneously  with  and 
as  a  necessary  incident  of  the  rate  hearings  —  a  practice  which 
satisfies  the  course  of  procedure  prescribed  in  the  Public  Utilities 
act  (Laws  of  1911,  chap.  279,  p.  485,  §  10). 

ValiuUion  of  Hydro  Electric  Company, 

Property  Valued. 

The  operating  system  of  the  Hydro  Electric  Company  con- 
sists of  a  hydro-electric  generating  plant  situated  upon  the 
stream  known  as  Hood  river,  about  5  miles  from  the  city  of  the 
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same  name.  A  transmission  line  (in  effect  a  distributing  line 
as  well)  connects  the  generating  station  with  the  distributing 
system  in  the  city  of  Hood  Kiver  and  such  rural  distributing 
lines  —  small  in  extent  —  as  the  company  maintains.  The  com- 
pany owns  land  abutting  on  the  stream  of  Hood  river  for  an 
approximate  distance  of  11,400  feet.  Hood  river  is  remarkable 
for  a  fairly  constant  fall,  which  makes  the  ownership  of  riparian 
property  generally  much  more  valuable  for  purposes  of  gener- 
ation of  water  power  than  for  any  other  use.  This  statement' 
applies  principally  to  the  canyon  land  of  the  stream. 

The  record  shows  that  the  riparian  lands  of  the  company 
mentioned  control  a  fall  of  approximately  150  feet,  and  tibat 
only  4,700  feet  of  riparian  lands  are  needed  to  control  the  61 
feet  of  fall  actually  used  and  useful  for  the  convenience  of  the 
public.  The  remainder  of  the  land  and  the  right  to  use  the  fall 
of  the  stream  have  been  treated  herein  as  nonoperating  property. 
The  amount  included  as  of  use  includes  a  sufficient  allowance  to 
take  care  of  necessary  headworks,  tail-races,  and  stream  surges. 

In  addition,  the  Hydro  Electric  Company  owns  a  tract  of  ap- 
proximately 92  acres  lower  down  the  stream  of  Hood  river,  and 
riparian  thereto,  which  constitutes  a  power  site  for  possible 
future  development.  The  92  acre  tract  is  not  of  any  present  use 
for  the  convenience  of  the  public,  and  is  not  used  at  all  in  the 
public  service,  and  has  not  been  included  with  the  operating 
property  in  these  findings. 

No  claim  is  made  by  the  Hydro  Electric  Company  that  the 
lower  tract  of  land  mentioned,  or  the  excess  of  land  and  water 
rights  in  the  upper  tract,  not  actually  used  in  the  public  service, 
should  be  included  in  the  property  to  be  valued  as  operating 
property. 

In  these  findings,  no  attempt  has  been  made  to  distinguish  as 
between  the  land  itself  and  the  incidental,  appurtenant  right  to 
make  use  of  the  stream,  or  to  state  separate  values  for  each.  The 
record  shows  that  the  principal  use  of  the  land  is  in  connection 
with  the  use  of  the  water  for  power  purposes ;  and  the  only  evi- 
dence on  value  submitted  by  the  complainants,  the  utility,  or 
obtainable  by  the  Commission,  was  as  to  the  reasonable  market 

price  of  other  water  power?  upon  the  same  stream,  stated  in 
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terms  which  included  the  right  to  use  suflScient  adjacent  land  to 
control  access  to  the  stream  and  permit  the  utilization  of  the  flow. 
A  line  of  poles  constructed  by  the  utility  to  a  large  sawmill 
during  the  competitive  war,  in  an  unsuccessful  endeavor  to  ob- 
tain a  contract  for  supplying  power  to  the  mill,  has  been  excluded 
from  the  operating  property  herein  valued,  as  the  pole  line  was 
never  completed  by  the  installation  of  wire,  and  represents 
nothing  of  any  use  or  convenience  in  the  public  service. 

Capital  Accounts. 

The  Hydro  Electric  Company  was  incorporated  under  the 
laws  of  the  state  of  Oregon  June  5,  1911,  with  an  authorized 
capital  stock  of  $250,000,  in  shares  of  $100  par  value  each.  Of 
the  capital  stock,  $150,000  in  par  value  was  issued  as  fully  paid 
common  stock,  in  consideration  of  the  transfer  by  the  promoters 
of  the  real  estate,  water  rights,  and  secondary  franchises  held  by 
them  and  deemed  necessary  for  corporate  purposes.  Of  $100,- 
000  in  preferred  stock  authorized,  $30,000  in  par  value,  8% 
cumulative,  has  been  issued  as  fully  paid,  to  offset  credits  to  the 
subscribers  for  such  stock  for  advances  made  by  them  in  the  con- 
struction of  the  plant.    The  company  has  no  funded  debt. 

Since  January  15,  1913,  the  company  has  been  controlled  by 
American  Power  &  Light  Company,  through  ownership  of  the 
entire  capital  stock.  Such  control  has  permitted  the  American 
Power  &  Light  Company  to  direct  at  will  the  operations  of  the 
company,  and  the  power  has  been  exercised  continuously. 

The  market  value  of  the  outstanding  capital  stock  cannot  be 
stated.  The  only  sale  shown  in  the  record  was  that  to  American 
PowBr  &  Light  Company,  the  consideration  for  which  is  not  ap- 
parent, and  which  would  not,  under  the  abnormal  competitive 
conditions  which  existed  when  the  purchase  was  made,  reflect 
true  or  fair  commercial  value. 

Origmal  Cost. 

The  actual  cash  outlay  of  the  stockholders  of  Hydro  Electric 
Company  in  the  properties  now  owned  cannot  be  stated  with 
precision,  but  a  close  estimate  can  be  made  of  the  value  of  a  por- 
tion of  the  properties  as  of  the  time  of  acquisition.  ISo  figures 
are  available  as  to  the  cost  of  the  franchises  which  had  been  ob- 
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tained  by  the  promoters  and  were  turned  over  to  the  Hydro  Elec- 
tric Company,  or  of  the  cost  of  the  lands  and  the  appurtenant 
water  rights  which  were  transferred.  The  franchises,  lands,  and 
water  rights  were  made  the  basis  for  a  credit  of  $150,000  to  the 
promoters  upon  their  subscription  for  that  amount  (the  entire  is- 
sue) of  the  common  stock  of  the  company.  The  evidence  shows 
that  the  value  of  the  lands  and  water  rights,  as  of  May  81,  1914, 
was  $58,822.  There  is  nothing  in  the  record  which  suggests  any 
change  in  values,  one  way  or  the  other  from  the  time  of  the 
organization  of  the  company,  October  5,  1911,  to  May  81,  1914. 
The  cost  of  obtaining  franchises,  as  has  been  stated,  is  not  ap- 
parent. 

Analysis  and  adjustment  of  the  company's  accounts  to  conform 
to  the  Commission's  classification  shows  that  the  original  cost  of 
the  plant,  exclusive  of  the  foregoing  items  of  franchises,  lands, 
and  water  rights,  was  $53,155.08.  Therefore,  the  aggregate  cost 
and  original  value  of  the  property  of  the  Hydro  Electric  Com- 
pany may  be  taken  as  $111,977.08. 

From  the  sum  so  ascertained  should  properly  be  deducted  the 
approximate  sum  of  $2,500,  included  therein,  and  which  was  in- 
curred by  improvident  construction  methods.  This  sum  is  the 
approximate  amount  expended  by  the  company  and  charged  to 
its  capital  account  in  the  defense  of  itself  and  its  officers  against 
contempt  proceedings  in  the  United  States  circuit  court  growing 
out  of  the  failure  to  observe  a  writ  of  injunction  issued  to  pre- 
vent it  from  overbuilding,  in  a  dangerous  manner,  the  overhead 
system  now  operated  by  Hood  River  Gas  &  Electric  Company. 
The  president  of  the  Hydro  Electric  Company  was  adjudged 
guilty  of  a  civil  contempt  for  violating  the  injunction,  and  the 
rebuilding  of  portions  of  the  lines  of  the  Hydro  Electric  Com- 
pany followed.  Attorney's  fees,  commissioners'  costs,  and  ex- 
penses of  witnesses  make  up  the  bulk  of  the  item  now  so  sur^ 
charged  by  the  Commission. 

The  foregoing  estimate  does  not  include  any  sums  for  so-called 
development  cost  or  for  shortage  of  return  upon  the  investment 
during  the  pioneering  stages  of  the  enterprise,  for  the  reason 
that  the  records  of  the  company  do  not  permit  such  an  estimate 
to  be  made  with  accuracy.  As  is  otherwise  shown  in  these  find- 
ings, undoubtedly  some  such  expense  was  incurred.  Nor  is  it 
P.U.R.1915D. 
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certain  that  all  smns  which  might,  under  the  Commission  s 
classification  of  accounts^  have  been  charged  properly  against  the 
capital  account  for  interest  during  construction,  and  expenses 
and  services  of  promoters  of  the  corporation.  Doubtless  it  was 
the  intention  of  the  promoters  and  original  corporators  and  stock- 
holders that  the  profit  flowing  from  the  credit  of  $150,000  upon 
subscription  to  common  stock  should  fully  compensate  such 
omitted  items.  In  comparing  origina]  cost  as  here  stated  and  the 
estimate  of  reproduction  cost  new,  the  omissions  and  adjustments 
suggested  should  be  borne  in  mind  to  make  the  two  statements 
comparable.  When  necessary  adjustments  are  made,  the  original 
cost  and  reproduction  cost  new  statements  agree  closely. 

This  statement  of  original  cost  includes  both  operating  and 
nonoperating  properties. 

The  original  cost  statement  excludes  expenses  incurred  in  an 
attempt  by  the  Hydro  Electric  Company  to  break  into  the  field 
already  occupied  by  the  Pacific  Power  &  Light  Company  in  the 
neighboring  city  of  The  Dalles,  in  1912,  before  the  American 
Power  &  Light  Company's  interests  acquired  the  Hydro  Electrio 
Company  and  ended  the  war.  No  construction  work  was  done  by 
the  Hydro  Electric  Company  in  connection  with  its  proposed 
invasion  of  The  Dalles,  and  its  franchise  lapsed.  Sums  so  spent, 
representing  nothing  of  benefit  to  any  consumer,  are  not,  under 
the  Commission's  classification  of  accounts,  chargeable  either  to 
capital  account  or  to  operating  expenses ;  but  are  direct  charges 
to  the  corporate  surplus  or  deficit  account  and  should  be  borne  bv 
the  stockholders  whose  chosen  directors  use  such  tactics  in  a  com* 
petitive  war.' 

Beproduction  Cost  New. 

To  reproduce  the  properties  of  the  Hydro  Electric  Company 
actually  used  and  useful  in  the  public  service,  new,  as  of  May  31, 
1914,  considered  as  embraced  in  a  going  concern  with  a  devel- 
oped business  of  the  character  of  that  in  which  such  properties 
are  employed,  would  reasonably  have  required  the  expenditure  of 
$84,272  upon  that  date.  The  properties  included  in  this 
estimate  include,  among  others,  lands;  water  rights;  structures; 
electrical  production,  transmission,  distribution,  and  utilization 
equipment;   general  equipment;   and  necessary  material,  and 
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Stores  on  hand.  In  addition  to  the  reproduction  cost  of  the 
specific  articles  of  physical  property,  the  estimate  includes  ap- 
propriate allowances  for  such  engineering,  legal  and  other 
general  expenses,  casualty  and  other  insurance,  taxes  during 
constructioji,  construction  contingencies,  and  interest  on  outlays 
during  the  construction  period,  such  as  would  reasonaBly  and 
inevitably  be  incident  to  the  construction  of  an  operating  plant. 
The  estimate  also  includes  an  allowance  of  an  estimated  amount 
to  cover  the  shortage  of  return  upon  the  investment  after  the 
completion  of  the  plant  and  until  its  business  would  normally  be 
as  fully  developed  as  it  now  is. 

For  the  successful  prosecution  of  its  utility  business,  the  com- 
pany would  reasonably  require  as  working  capital  either  cash  or 
its  equivalent,  or  credit,  to  the  amount  of  $1,954  in  addition  to 
the  stores  and  supplies  on  hand,  shown  by  the  record  to  be  of  the 
value  of  $1,046,  which  latter  sum  is  included  in  the  estimated 
cost  of  reproduction  new  as  above  found. 

The  Hydro  Electric  Company  also  owned  on  May  81,  1914, 
other  lands  and  water  rights  (previously  generally  described)  of 
the  value  of  $41,300,  and  a  pole  line  of  the  v^lue  of  $1,100.  Be- 
cause these  properties  are  not  actually  used  or  useful  for  the 
convenience  of  the  public,  they  will  not  receive  further  consider- 
ation in  these  findings  as  to  the  value,  except  in  the  final  conclu- 
sion as  to  property  value. 

The  total  reproduction  cost  new  of  the  properties  of  the  Hydro 
Electric  Company,  operating  and  nonoperating,  on  May  31, 
1914,  was  $128,517. 

Accrued  DepreciaJtion. 

There  has  been  accrued  depreciation,  due  to  age  and  use,  of 
certain  of  the  operating  physical  properties  of  the  defendant 
Hydro  Electric  Company  embraced  in  the  foregoing  reproduc- 
tion cost  new  estimate,  whereby  the  future  life  and  usefulness  -of 
such  properties  is  impaired  and  lessened.  This  results  in  a  less- 
ening in  value  of  the  present  operating  plant  of  the  company  by 
the  sum  of  $5,778,  as  compared  with  a  new  plant  of  the  charac- 
ter of  that  contemplated  by  the  reproduction  cost  new  estimate. 

The  estimate  of  depreciation  includes  such  proportion  of  the 
P.U.R.1916D. 


Digitized  by  VjOOQIC 


874  OREGON  PUBLIC  SERVIGB  COMMISSION. 

total  overhead  items  of  oost  as  would  necessarily  be  gone  simul- 
taneously with  the  physical  properties  to  which  they  relate. 

^o  depreciation  fund  has  been  created  by  the  defendant  for 
the  replacement  of  any  of  the  items  of  physical  property  when 
renewal  becomes  necessary,  due  to  age  or  use.  To  the  extent 
that  the  utilities  hsLve  failed  to  provide  for  a  replacement  fund 
out  of  eamingSy  either  as  a  matter  of  policy,  or  because  its  rates 
have  been  made  so  low  that  such  a  fund  could  not  be  accumulated, 
in  order  to  permit  the  utility  to  carry  on  the  competitive  ivar 
already  outlined,  the  depreciation  due  to  lessened  life  in  use  is 
equivalent  to  a  withdrawal  of  originally  invested  capital;  at 
least  as  far  as  such  voluntary  action  has  made  the  creation  of  a 
replacement  fund  impossible. 

It  is  recognized  that  neither  utility  has  created  any  depreci- 
ation fund  in  the  past,  and  that  therefore  there  is  no  fund  on 
hand  out  of  which  may  be  met,  upon  the  obliteration  of  the  vari- 
ous units  of  depreciable  property,  the  depreciation  due  to  less- 
ened life  which  has  already  occurred.  Such  sums  should  event- 
ually be  protected,  either  by  proper  charges  to  surplus,  or  else  by 
the  proceeds  of  capital  issued  or  funded  debt,  applied  to  reserves 
for  accrued  depreciation,  and  then  be  maintained  intact  as  a  part 
of  the  replacement  fimd,  as  provided  by  law.  As  the  accrued 
depreciation  has  been  computed  on  a  straight  line  basis,  proper 
adjustment  will  necessarily  be  made  to  conform  the  amounts  to  a 
sinking  fund  basis,  when  so  credited  to  depreciation  fund. 

Development  Cost. 

On  behalf  of  the  utility  it  was  claimed  that  the  company,  du^ 
ing  the  period  it  was  in  operation,  twenty-nine  months,  up  to 
June  1,  1914,  had  failed  to  pay  its  depreciation  charges,  its  fixed 
and  current  operating  expenses,  and  8  per  cent  on  its  investment, 
by  the  sum  of  $29,680.  The  details  of  the  computation  were  not 
presented.  No  certain  shortage  can  be  precisely  computed  or 
accurately  estimated  as  having  actually  taken  place.  It  is,  how- 
ever, apparent  from  the  record  that  the  defendant,  from  its 
organization  until  after  its  stock  was  acquired  by  the  American 
Power  &  Light  Company,  was  engaged  in  reckless  cut-throat 
competition  with  an  existing  utility  serving  the  same  small  com- 
munity; that  defendant  voluntarily  established  and  long  main- 
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tained  rates  which  were  not  remimerative ;  that  no  attempt  was 
made  to  adjust  its  rates  so  that  the  same  should  be  remunerative 
or  equal  until  after  the  utility  had  been  purchased  by  the 
interests  which  controlled  its  competitor,  and  an  order  was  made 
by  this  Commission  forbidding  such  discriminatory  and  un- 
reasonable rates ;  that  the  defendant  practised  unjust  discrimina- 
tions forbidden  by  law  for  a  considerable  period  after  the  taking 
effect  of  the  Public  Utilities  act ;  that  before  the  consolidation  of 
interest  the  defendant  had  consistently  employed  such  construc- 
tion methods  and  had  so  engaged  needlessly  in  a  system  of  com- 
petitive warfare  that  its  fixed  charges  and  operating  expenses 
were  unduly  and  improvidently  increased,  and  that  this  policy 
prevented  defendant  from  getting  the  return  from  its  service  it 
might  otherwise  have  had ;  that  since  the  competitive  war  ceased, 
an  unnecessary  semblance  of  competition  was  maintained  through 
duplicate  organizations  until  after  the  hearing  herein,  when, 
on  the  reconmoiendation  of  the  Commission,  an  actual  merger  for 
operation  was  effected.  If  any  shortage  of  the  magnitude  of  that 
claimed  by  the  utility  could  be  found  to  exist,  it  would  un- 
questionably be  due,  in  chief  part,  to  the  volimtary  and  improv- 
ident and  unnecessary  action  of  the  owners  of  the  utility. 
Under  the  circumstances  shown  in  the  record,  a  shortage  of  re- 
turn of  the  size  of  that  claimed  by  the  utility  would  not  in  any 
sense  represent  a  reasonable  or  proper  cost  of  developing  the 
utility's  present  business  or  a  shortage  of  a  fair  return  upon  the 
actual  investment  foregone  by  the  utility  pending  the  building 
up  of  a  business.  Such  wasteful  expenditures  represent  nothing 
of  value,  and  have  added  nothing  to  the  usefulness  of  the  utility's 
physical  plant 

While  the  Commission  has  been  unable  to  ascertain  the  histori- 
cal development  cost  of  the  utility's  business,  it  is  evident  that 
some  shortage  of  return  would  have  existed  even  had  the  utility 
maintained  reasonable  rates  for  its  product  and  conducted  its 
affairs  with  economy  and  prudence.  What  the  precise  amount 
would  have  been  cannot  be  found  as  a  separate  item  or  sum  to  be 
considered  as  an  addition  to  the  original  cost  estimate  made. 
However,  reasonable  consideration  has  been  given  to  this  item, 
and  an  allowance  therefor  has  been  included  in  the  reproduction 
oost  new  estimate,  as  representing  a  normal  shortage  in  return 
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upon  the  investment  represented  by  the  reproduction  cost  new  of 
the  plant,  after  completion,  and  until  the  utility's  business  has 
been  put  upon  the  same  basis  as  it  now  is.  It  is  to  be  noted  that 
it  is  not  claimed  that  the  Hydro  Electric  Company  is  a  well 
seasoned  concern  with  a  stable,  lucrative  business. 

Valiuition  of  Hood  Biver  Gas  &  Electric  Company  a  Property. 
Property  Valued. 

The  system  operated  and  controlled  by  the  Hood  River  Gas  & 
Electric  Company  (with  the  exception  of  certain  leased  real 
property  later  referred  to)  is  owned  by  Pacific  Power  &  Light 
Company.  On  January  2d,  1912,  a  lease  and  rental  agreement, 
were  entered  into  between  the  Hood  River  Gas  &  Electric  Com- 
pany as  lessee  and  the  Pacific  Power  &  Light  Company  as  lessor, 
whereby  there  was  assigned  to  the  Hood  River  Gas  &  Electric 
Company  for  operation  the  franchises,  real  estate,  easement, 
water  rights,  and  electrical  generating  and  distributing  plant  of 
the  Pacific  Power  &  Light  Company,  in  Hood  river  and  the  Hood 
river  valley,  for  the  term  of  thirty-four  years  from  January  1, 
1912.  The  consideration  was  the  payment  by  the  lessee  of  the 
taxes,  insurance,  and  repairs  upon  the  leased  property,  with  8% 
interest  on  all  additions,  extensions,  and  improvements  made 
thereto,  and  an  annual  rental  of  $23,680.80,  equivalent  to  8% 
interest  on  $296,010.  The  lessee  was  required  to  maintain  a 
deposit  with  the  lessor  of  20%  of  the  cost  of  any  additions  and 
betterments  made  by  the  lessor  as  security  for  the  performance 
of  the  lease,  upon  which  sums  lessee  was  credited  with  interest 
at  8%  per  annum.  During  the  years  1912  and  1913  additions 
and  betterments  were  incurred  to  the  amount  of  $39,946.04.  To 
conform  with  the  city  ordinances  of  the  city  of  Hood  River,  the 
distribution  system  was  reconstructed  at  an  expenditure  of  $6,- 
201.18,  which,  under  the  terms  of  the  lease,  was  paid  by  the 
Pacific  Power  &  Light  Company  and  charged  to  the  account  of 
the  Hood  River  Gas  &  Electric  Company,  and  the  latter  named 
v^ompany  is  responsible  therefor.  On  January  1,  1914,  the 
rental  between  the  two  companies  stood  on  a  basis  of  an  agreed 
value  of  $335,996.04,  upon  an  8%  basis.  The  Hood  River  Gas 
&  Electric  Company  has  not  been  able  to  make  its  payments  upon 
the  lease,  or  on  accoimt  of  advances  made  by  the  Pacific  Power  & 
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Light  Company  for  replacements  or  additions  to  the  property, 
and  such  sums  so  due  under  the  lease  have  been  carried  as  an 
open  account  against  the  Hood  River  Gas  &  Electric  Company. 

The  plant  consists  of  two  hydro-electric  developments  on  the 
stream  of  Hood  river,  situated  near  the  mouth  of  the  stream  and 
close  to  the  city,  with  necessary  transmission  lines  and  a  distri- 
bution system  in  the  city  of  Hood  River  and  approximately  68 
miles  of  rural  distribution  lines.  As  is  otherwise  explained 
herein  this  system  is  connected  electrically  at  the  company's  oper- 
ating power  plant  with  the  high  tension  transmission  line  owned 
by  Pacific  Power  &  Light  Company  extending  from  Hood  River 
to  The  Dalles,  and  thereby  a  connection  is  made  with  the  White 
river  hydroelectric  plant  of  the  Pacific  Power  &  Light  Company. 

Of  the  two  hydro-electric  systems  mentioned,  one,  with  an 
approximate  capacity  of  75  kilowatts,  known  as  the  ^^old  plant" 
or  the  ^^upper  plant,"  has  been  discontinued  in  operation  since 
August,  1911,  and  it  is  conceded  it  is  not  now  in  actual  use  in 
connection  with  the  convenient  service  of  the  public  in  the  city 
or  vicinity  of  Hood  River.  The  lower  plant  has  a  present  in- 
stalled capacity  of  250  kilowatts.  Li  order  to  develop  the  water 
poAver  used  and  contemplated  to  be  used  at  the  lower  plant,  the 
Pacific  Power  &  Light  Company  owns  (and  has  leased  to  the 
Hood  River  Gas  &  Electric  Company)  approximately  162  acres 
of  land  comprising  the  riparian  lands  adjacent  to  Hood  river 
for  a  distance  of  approximately  6,600  feet.  Thereby  the  utility 
controls  a  fall  of  66  feet  of  the'  river.  Approximately  2,600 
lineal  feet  covering  part  or  all  of  the  river  is  controlled  by  a 
ninety-nine-year  lease  running  from  1904,  referred  to  in  the 
testimony  as  "the  Elliot  lease,''  which  gives  the  right  to  use  the 
power  appurtenant  to  an  80-acre  tract  of  land,  additional  to 
the  162  acres  owned  by  Pacific  Power  &  Light  Company, 

Leased  Lands. 

The  utility  claims  that  the  water  right  used  under  the  Elliot 
lease  should  be  valued  upon  the  same  basis  as  other  properties, 
the  title  to  which  is  held  in  fee  simple  by  the  Pacific  Power  & 
Light  Company,  controlled  and  operated  by  the  Hood  River  Gas 
&  Electric  Company  by  the  thirty-four-year  lease  before  men- 
tioned.   By  the  terms  of  the  Elliot  lease,  the  lessee  pays  a  rental 
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oi  $300  per  annum  in  addition  to  taxes.  The  lessors  have  re- 
served to  themselves  certain  rights  in  connection  with  the  leased 
property.  Under  the  uniform  system  of  accounts  prescribed  by 
the  Commission,  the  annual  rental  upon  the  land  is  properly 
chargeable  to  the  account  "Miscellaneous  Production  Supplies 
and  Expenses/'  as  a  part  of  the  operating  expense  account  of  the 
utility.  It  is  suggested  by  the  utility  that  this  amount  of  rental 
be  surcharged  against  this  account^  and  be  taken  into  income 
account.  This  course  would  permit  the  leased  properties  to  be 
valued  as  if  owned  in  fee  simple  by  the  Pacific  Power  &  Light 
Company. 

The  Commission  cannot  make  an  exception  to  its  general  uni- 
form system  of  accounts  in  this  particular  case  for  two  reasons: 
First,  that  the  suggestion  of  the  utility  is  entirely  out  of  harmony 
with  the  entire  spirit  of  the  accounting  system ;  and  second,  that 
the  proposed  method  of  handling  accounts  does  not  correctly  re- 
late the  transaction. 

The  real  estate  covered  by  the  Elliot  lease  is  a  necessary  and 
integral  part  of  the  water  power  development  operated  by  the 
Hood  River  Gas  &  Electric  Company.  While  this  property 
should  not  be  included  in  the  valuation,  it  can  only  be  excluded 
by  a  consideration  of  the  value  of  the  whole  tract 

Water  Powers. 

It  is  conceded  that  the  Hood  River  Gas  &  Electric  Company 
has  not  developed,  and  is  not  utilizing,  all  of  the  available  stream 
fall  at  its  lower  plant.  The  amount  utilized  is  shown  in  the 
evidence,  and  the  value  of  the  amount  used  has  been  ascertained 
from  the  record.  The  difference  between  the  value  of  the  amount 
used  and  the  total  value  of  the  land  and  water  powers  of  the 
lower  plant  has  been  treated  as  nonoperating  property.  The 
value  of  the  operating  or  used  water  power  and  land  at  the  lower 
tract  has  been  apportioned  between  the  Elliot  tract  and  the  lands 
and  water  powers  owned  by  the  Pacific  Power  &  Light  Company, 
by  a  consideration  of  the  relative  amount  of  property  contributed 
by  the  fee-simple  ownership  of  the  Pacific  Power  &  Light  Com- 
pany and  the  Elliot  lease.  In  like  manner  the  nonoperating 
lands  and  water  power  have  been  similarly  apportioned  between 
the  fee-simple  and  leasehold  interests.     Only  the  amount  which 
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is  covered  by  fee^imple  ownership  has  been  included  in  this 
valuation  in  either  case. 

The  properties  at  the  upper  plant,  now  disused,  and  all  in- 
active equipment  at  the  lower  plant,  and  the  remaining  unused 
portions  of  the  municipal  lighting  system  formerly  in  service, 
but  since  dismantled,  have  been  excluded  from  the  valuation  as 
operating  property,  and  have  been  included  as  nonoperating  prop- 
erty. 

Hood  River — The  Dalles  Transmission  Line^ 

Between  The  Dalles  and  Hood  River  a  high  tension  transmis- 
sion line  was  constructed  by  Pacific  Power  &  Light  Cobipany, 
connecting  the  White  river  hydro-electric  system  of  the  Pacific 
Power  &  Light  Company  with  the  hydro-electric  system  of  the 
Hood  River  Gas  &  Electric  Company.  The  system  of  the  latter 
company  is  now  connected  with  that  of  Hydro-Electric  Company. 
The  transmission  line  feeds  both  ways;  and  ^  used  for  the 
mutual  benefit  of  all  three  companies.  This  line  cost  $57,905, 
and  it  is  proposed  by  the  Hood  River  Gas  &  Electric  Company 
that  a  pro  rata  share  $25,304,  based  on  relative  kilowatt  hours 
used,  be  assigned  as  a  part  of  the  property  of  the  Hood  River 
Company  as  used  and  useful  in  the  public  service. 

It  appears  that  there  is  an  arrangement  between  the  three 
companies  mentioned  for  the  interchange  of  power,  and  that 
each  is  charged  at  an  agreed  rate  for  power  delivered  to  it  by 
the  others. 

It  further  appears  that  more  power  is  transmitted  to  the 
system  of  Pacific  Power  &  Light  Company  than  is  received  from 
it  by  the  Hood  River  plants,  and  that  the  present  agreed  rate 
for  exchange  of  power  is  less  than  the  fairly  apportionable  oper- 
ating expenses  and  taxes,  and  depreciation  and  return  upon  the 
property  of  the  Hood  River  plants  used  in  such  service.  The 
charges  for  power  purchased  by  the  Hood  River  Gas  &  Electric 
Company  are  taken  into  account  as  operating  expenses  in  the 
Commission's  classification  of  ae^counts;  and  to  require  an  addi- 
tional return  from  patrons  of  the  Hood  River  Company  for  a 
part  of  the  plant  used  in  delivering  them  power  would  in  effect 
result  in  a  double  charge  to  the  patrons,  without  corresponding 
benefit. 
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The  transmission  line  in  question  is  not  the  property  of  either 
defendant  utility,  but  is  the  property  of  Pacific  Power  &  Light 
Company.  Under  the  circumstances  of  this  case,  the  Commis- 
sion has  not  assigned  any  portion  of  the  value  of  such  transmis- 
sion line  to  either  utility  defendant  in  these  findings,  but  has 
included  in  its  appraisal  transformation  equipment  owned  by 
defendants  and  used  in  the  interchange  of  power. 

Capital  Accounts. 

The  Hood  Eiver  Gas  &  Electric  Company  was  incorporated 
under  the  laws  of  the  state  of  Oregon  November  2,  1911,  with 
an  authorized  capital  stock  of  $100,000.  $50,000  of  capital 
stock  was  subscribed  for  on  the  account  of  the  American  Light 
&  Power  Company,  which  advanced  the  necessary  funds  to  pay 
for  the  same,  and  has  ever  since  controlled  the  corporation.  This 
amount  was  paid  in  cash.  The  company  has  never  created  any 
funded  debt. 

The  capital  account  of  the  Pacific  Power  &  Light  Company, 
the  owning  and  lessor  company,  has  not  been  considered  in  this 
connection. 

As  the  capital  stock  of  the  Hood  River  Gas  &  Electric  Com- 
pany has  never  been  upon  the  market,  its  market  value  cannot 
be  stated* 

Original  Cost. 

The  original  cost  of  the  various  pieces  of  property  operated 
by  the  Hood  Eiver  Gas  &  Electric  Company  cannot  be  stated 
with  precision.  Records  available  do  not  disclose  the  cost  suffi- 
ciently to  permit  a  statement  to  be  made  as  to  the  property  as 
a  whole. 

However,  the  method  employed  by  the  Commission's  engineers 
in  estimating  the  cost  of  reproduction  has  necessarily  reflected 
to  a  considerable  extent  original  cost^  as  liberal  use  was  made  by 
the  Commission's  engineers  of  such  original  cost  records  as  were 
available  for  various  units  and  portions  of  the  plant  of  the  utility. 

Reproduction  Cost  New. 

The  Commission  has  determined  the  amount  of  money  neces- 
sary to  reproduce  new  the  propertieB  of  Pacific  Power  &  Light 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


CAMPBELL  V.  HOOD  RIVER  GAS  ft  £.  CO.  881 

Company  leased  to  the  Hood  Siver  Gas  &  Electric  Oompany 
actually  used  and  useful  in  the  public  service,  and  considered 
as  a  going  concern  with  such  a  developed  business  as  that  pos- 
sessed by  the  Hood  Biver  Gas  &  Electric  Company  so  to  repro- 
duce such  property  as  of  May  81,  1914r,  would  reasonably  have 
required  the  sum  of  $177,217.  Reference  is  made  to  the  state- 
ment of  properties  and  items  of  value  included  imder  the  head  of 
"Eeproduction  Cost  New"  of  the  Hydro  Electric  Company, 
supra,  for  a  statement  of  the  properties  and  things  of  value  simi- 
larly included  in  this  estimate. 

The  total  amount  of  working  capital,  stores,  and  supplies 
reasonably  necessary  for  the  successful  prosecution  of  the  utility 
business  of  the  Hood  River  Gas  &  Electric  Company  is  $9,097. 
Of  this  amount  $6,972  was  represented  by  stores  and  supplies 
on  hand  May  31,  1914.  This  is  an  unusually  large  amount  of 
stores  and  supplies  to  be  maintained  by  a  utility  of  this  descrip- 
tion and  size.  It  indicates  that  an  abnormal  proportion  of  the 
working  capital  of  the  oompany  has  been  invested  in  stores  and 
supplies.  Considering  this  fact,  $2,125  in  cash  or  credit  would 
reasonably  be  necessary  in  addition  to  stores  and  supplies. 

The  company  also  controlled  under  lease  nonoperating  prop- 
erty, consisting  of  unused  water  rights,  the  disused  upper  plant, 
inactive  equipment  at  the  lower  plant,  and  remnants  of  the  for- 
mer municipal  lighting  system,  not  actually  used  or  useful  for 
the  convenience  of  the  public,  of  the  value  of  $21,890:  Such 
properties  are  not  further  considered  in  these  findings,  except 
in  the  final  conclusion  as  to  value.  The  total  reproduction  cost 
new  of  the  properties  of  the  Pacific  Power  &  Light  Company 
operated  by  the  Hood  River  Gas  &  Electric  Company,  both  oper- 
ating and  nonoperating,  on  May  31,  1914,  was  $199,107,  which 
stun  does  not  include  the  $2,125  working  capital  above  men- 
tioned. 

Accrued  Depreciation. 

On  account  of  age  and  use  certain  of  the  operating  physical 
properties  of  the  utility  included  in  the  foregoing  estimate  of 
reproduction  cost  new  have  depreciated,  so  that  the  future  life 
of  the  same  is  impaired  in  varying  percentages,  and  the  value  of 
the  operating  plant  of  the  utility  as  above  described  is  lessened 
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by  the  sum  of  $37,911,  This  estimate  of  lessened  value,  as  in 
the  case  of  the  Hydro  Electric  Company,  supra,  includes  a  pro- 
portion of  the  total  overhead  items  of  cost  which  wonld  neces- 
sarily enter  into  and  be  part  of  the  physical  items  upon  which 
they  were  based  and  which  would  necessarily  be  gone  simultane* 
ously  with  such  physical  properties.  The  Hood  Eiver  Gas  & 
Electric  Company  has  not  carried  a  depreciation  account  prior 
to  the  inception  of  these  proceedings,  and  whether  any  replace- 
ment fund  was  carried  by  any  of  its  predecessors  is  not  apparent 
For  the  reason  previously  stated  in  the  case  of  Hydro  Electric 
Company,  such  depreciation  is  equivalent  to  a  voluntary  with- 
drawal of  capital 

Development  Cost. 

A  claim  is  made  on  behalf  of  the  Hood  River  Gas  &  Electric 
Company  for  25  per  cent  of  the  total  investment  as  development 
cost.  This  claim  amounts  to  $54,898.  It  was  stated  in  evidence 
that  the  engineer  of  the  utility  had  calculated  the  deficit  the  com- 
pany had  failed  to  earn  below  an  8  per  cent  return  plus  depre- 
ciation and  plus  operating  expenses,  as  $59,375.  No  details  of 
this  computation  were  presented. 

The  available  records  of  the  utilily  and  its  precedessors  do  not 
permit  an  accurate  determination  to  be  made  of  any  shortage  of 
return  upon  the  investment  during  the  early  stages  of  the  entei^ 
prise,  or  the  so-called  development  cost 

As  in  the  case  of  the  Hydro  Electric  Company,  previously 
considered,  while  it  is  apparent  from  the  record  that  some  de- 
velopment cost  must  necessarily  have  been  incurred  either  by  the 
Hood  River  Gas  &  Electric  Company  or  by  its  predecessors,  or 
by  both,  in  the  development  of  the  business  of  the  utility  to  its 
present  stage,  it  is  likewise  apparent  and  conceded  that  reckless 
competition,  and  the  voluntary  maintenance  of  rates  which  were 
below  cost,  had  to  a  very  considerable  extent  contributed  to  the 
deficit  from  operation  which  the  utility  might  be  able  to  show 
from  its  books.  All  that  has  been  said  with  reference  to  develop- 
ment cost  in  the  case  of  the  Hydro  Electric  Company  is  here 
reaffirmed  as  to  its  competitor,  the  Hood  River  Gas  &  Electric 
Company,  with  the  exception  that  the  business  of  the  Hood  River 
Gas  &  Electric  Company  has  been  apparently  developed  to  a 
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greater  extent  than  that  of  the  Hydro  Electric  Company.  A 
suitable  estimate  of  the  cost  of  development,  representing  the 
probable  shortage  which  would  now  be  incurred  upon  the  invest- 
ment represented  by  reproduction  cost  new,  after  the  completion 
of  the  plant  and  pending  its  business  reaching  the  proper  stage 
of  development,  has  been  included  with  the  reproduction  cost 
new  statement  before  made. 

Brokers'  Fees. 

Both  utilities  herein  have  made  claims  as  part  of  the  values 
asserted  for  their  plants,  for  6  per  cent  of  the  total  investment 
necessary  on  a  reproduction-coslrnew  basis,  for  'Tjrokers'  fees," 
or  "the  cost  of  obtaining  money." 

Neither  utility  has  paid  any  sums  for  brokers'  fees  or  for 
obtaining  money,  so  far  as  the  record  shows.  Neither  has  any 
funded  debt.  The  Hydro  Electric  Company  authorized  a  bond 
issue,  and  printed  its  bonds,  but  did  not  issue  them.  There  ap- 
pears, therefore,  in  fact  to  be  no  property  of  either  utility  to 
be  valued  on  such  a  basis  as  that  suggested. 

Even  if  such  expenses  had  been  incurred,  under  the  uni- 
form system  of  accounts  which  the  Commission  has  prescribed 
for  "all  business  transacted"  by  every  public  utility  (Laws  of 
1911,  chap.  279,  §§  11  and  12),  utilities  are  forbidden  to  charge 
the  cost  of  services  of  brokers  or  amounts  paid  in  fees  to  out- 
siders for  raising  money  by  bonds,  sale  of  stock,  or  otherwise, 
to  capital  accounts.  Such  costs  must  be  charged  against  "Amor- 
tization of  Debt  Discount  and  Expense,"  or  "Unextinguished 
Discount  on  Capital  Stock,"  as  the  case  may  be.  Expenses  of 
this  character  should  be  amortized  during  the  life  in  the  security 
(except  any  portion  which  may  equitably  be  assignable  to  the 
construction  period),  or,  in  the  case  of  capital  stock  discount, 
be  extinguished  by  subsequent  stock  premiums,  assessments, 
appropriations  of  surplus,  or  charges  to  surplus  and  deficit 
accounts  upon  the  reacquirement  or  retirement  of  the  stock. 

Such  expenses,  under  the  classification  of  the  Commission, 
automatically  and  properly  reflect  themselves  in  the  rate  of  re- 
turn upon  the  investment;  and  the  probability  of  such  expense 
being  incurred  in  similar  enterprises  has  been  considered  by  the 

Commission. 
P.U.R.1916D. 


Digitized  by  VjOOQIC 


884 


OREGON  PUBLIC  SBRVICB  COMMISSION. 


Vabie  Derived. 


Based  upon  a  consideration  of  the  foregoing  statements  of 
the  original  cost,  cost  of  reproduction,  physical  condition  of 
the  properties,  and  the  stage  reached  in  the  development  of  the 
businesses  of  the  Hydro  Electric  Company  and  the  Hood  River 
Gas  &  Electric  Company,  bearing  in  mind  as  well  the  earning 
power  of  each  corporation  under  the  effective  rates  and  those 
proposed,  the  value  of  the  properties  operated  by  each  company 
as  a  going  concern  on  May  31,  1914,  is  found  to  be  as  follows: 


Hydro  Electric 
Company. 

Hood  River  Gas 
&  Electric  Co. 

Operating  property  actually  used  or  useful 
in  the  service  of  the  public  as  a  public 
utility   

Other  properties,  nonoperating  in  character 

$78,500.00 
42,400.00 

$120,000.00 

$140,506.00 
21,890.00 

$162,396.00 

In  addition,  either  cash  or  credit  will  be  necessarily  employed 
in  the  service  of  the  public  as  working  capital  additional  to  the 
stores  and  supplies  on  hand  (included  in  the  foregoing  valuation 
of  operating  properties)  to  the  amount  of  $2,000  for  the  Hydro 
Electric  Company  and  $2,125  for  the  Hood  River  Gas  &  Electric 
Company. 

A  combined  plant  would  necessarily  and  reasonably  employ 
practically  the  entire  amount  of  operating  property  of  each  of 
the  two  utilities  included  in  the  foregoing  statement;  and  the 
value  of  the  operating  property  of  a  combined  plant  would  be 
the  sum  of  the  values  of  the  two  plants  separately,  or  $219,006. 
A  small  amount  of  duplication  of  plants  exists,  which  will  be 
avoided  by  the  use  of  the  duplicated  portions  in  other  localities 
to  furnish  needed  extensions.  Therefore  the  item  of  duplication 
may  be  considered  as  negligible. 

Analysis  of  Operating  Costs. 

Unless  otherwise  stated  all  computations  based  upon  operating 
costs  are  for  the  year  ending  May  81,  1914,  which  was  the  first 
complete  year  following,  the  establishment  of  the  present  meter 
rates  in  lieu  of  flat  rates^  and  has  been  taken  by  all  parties  as  a 
normal  year. 

P.U.R.1915D. 
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Because  of  the  oommon  ownership  of  the  two  plants,  and  the 
economy  in  operation  which  will  result  from  their  consolidation 
(which  consolidation  has  actually  been  accomplished  since  the 
hearing),  analyses  of  operating  data  and  costs  have  been  made 
(1)  as  to  the  two  companies  separately  and  (2)  the  combined 
plants,  with  such  necessary  adjustments  as  would  follow  the  con- 
solidation. The  necessary  factors  for  the  analysis  appear  in 
the  following  tables.  None  of  the  parties  hereto  excepted  to  this 
method  of  calculation. 

Production  cmd  Consumption  Data. 

The  statement  below  shows  the  total  production  and  con- 
sumption of  the  two  companies ;  separately  and  as  combined : 


Hydro  Electric 
Company. 

Hood  River  Gas 
k  Electric  Co. 

Combined. 

Production: 
Total  Generated,  K.W.H.   .. 
Total  bought,  (P.  P.  &  L.)   . . 

404,700 

1,245,700 
169,400 

1,416,100 

469,846 

•  382,i47 
218,220 

1,650,400 
169,400 

Total  production 

Consumption  : 
Total  sold  Hood  River  custo- 
mers, K.W.H 

404,700 

134,016 

35,212 
6,023 

1,819,800 
603,861 

Total  sold  municipal  incan- 
descent lifirhtinflr 

36,212 

Total  sold  rural  customers . . 

Total  sold  other  utilities  (P. 

p  4  L.)   

387,170 
218,220 

Line  losses,  used  by  compa- 
nies and  unaccoimted  for  . 

575,387* 
1,819,800 

*  As  the  power  generated  by  the  two  companies  was  at  times  fed  into  a 
ring,  the  line  losses,  etc.,  cannot  be  balanced  off  as  against  the  production 
of  each  company. 

Load  and  Demand  Data. 

In  the  absence  of  data  as  to  maximum  normal  demands  of  any 

class  of  customers,  either  seasonal  or  diurnal,  the  connected  load 

of  each  class  of  service  has  been  taken  as  a  determining  factor 

in  certain  computations  and  apportionments  of  expenses  which 

normally  would  be  made  upon  a  peak  load  demand  basis. 
P.UJL1916D. 
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Number  of  Customers,  Connected  Load,  and  Load  Factors. 

The  following  statement  shows  the  total  connected  load  of 
customers  embraced  in  the  tariffs  of  the  respective  companies: 

Hydro  Bleetrlc  Company. 


Bate 
Schedule 


B 
D 


B 
I 


Clam  of  Service. 


Moniclpal  street  lighting 

Municipal   miscellaneous. 

Commercial  lighting  — 
signs   

Commercial  lighting  — 
Hood   Biver    residences 

Stores  and  commercial .. 

Commercial  lighting, 
rural  general  

Commercial  power  me- 
tered. Hood  Biver,  gen- 
eral industrial  

Cooking   

Bural  general  industrial 
power   


Total 


Number  of 
Customers. 


146 
72 


16 

1 


266 


Total 
Connected 
LoadK.W. 


9. 
2.26 

0.6 

188.66 
•4.78 

24.82 


48.04 
4.6 


11.26 


879.92 


Average 

Monthly 

Consumption 

Per  Customer 

K.W.H. 


2,983. 
98.4 

44.9 

28.8 
64.2 

15.4 


168.4 
220.6 


7.8 


64.6 


Losd* 

Factor 

% 


44.5 
6.7 

U.8 

8.2 

6.7 

2.8 


7.6 
6.7 

0.Q9 


5.25 


*  Ascertained  by  multiplying  total  connected  load  in  K.W.  by  8760  (the  number  of 
hours  in  one  year),  and  dividing  the  total  yearly  consumption  of  the  class  (shown 
in  following  tables)  by  the  product.  The  total  connected  load  is  assumed  as  being 
the  Instantaneous  peak  demand,  for  the  purpose  of  this  calculation. 

Hood  Biver  Gas  ft  Blectric  Company. 


Bate 
Schedule 

Clam  of  Service. 

Number  of 
Customers. 

Total 
Connected 
LoadiLW. 

Average 

Monthlv 

Consumption 

Per  Customer 

K.W.H. 

Load* 

Factor 
% 

I 

Commercial  lighting,  me- 
tered : 
Hood  Biver,  residences.. 
Hood  Biver,   stores,   etc. 
Bural  general  

868 
94 
297 

U 

406.8 

40.2 

76.9 
6.06 
66.47 
S1.87 

18.180. 

20.8 
86.8 
23. 

82. 

11,100. 

186. 

847. 

8,660. 

62.6 
8,17Q. 

2.88 
8.85 
2.3 

B 

Commercial    power,    me- 
tered: 

General  industrial.   Hood 
River    

3.07 

J 

Bef  rlgeration.         Hood 
Biver    

25.28 

K 

B 
J 
K 
L 

Cooking,   Hood  Biver.... 
General  industrial,   rural 

Refrigeration,   rural  

Cooking,   rural  

Lumber  mills   

Other  utilities  (P.P. ft L.) 

Total  (omitting  P.  P. 
A  L.)  !T. 

U.6 
U.S2 
15.50 
8.24 
14.92 

770 

1.242.88 

116.8 

9.86 
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Sate 

fleliedule 

Class  of  Service. 

Number  of 
Customers. 

Total 
Connected 
LoadK.W. 

Average 

Monthly 

Consumption 

Per  Customer 

K.W.H. 

Load* 

Factor 

% 

B 
C 

Municipal  street  lighting 

Municipal,    miscellaneous 

Commercial  lighting,   fiat 

rate    

1 
1 

1 

499 
166 
324 

27 

9. 
2.26 

0.60 

688.86 
221.09 
480.22 

88.24 
76.90 
10.66 
67.73 
81.37 
1.04 
150. 

2.933. 
93.4 

44.9 

2S.1 
72.7 
22.8 

94.6 
11,100. 
195. 
725. 

62.6 
8,170. 
18,180. 

44.6 
6.7 

D 

Commercial  lighting, 

12.8 

I 

Commercial  lighting,  me- 
tered: 
flood  River  residences  . . . 
Hood  Blver,   stores,   etc. 
Rural  general  

2.5 

7.48 

2.8 

■ 

Commercial    power,    me- 
tered: 

General  industrial,   Hood 
River  

5.52 

J 

K 
■ 
J 

K 

Refrigerating,  Hood  River 
Cookinflr>  Hood  River .... 
General  industrial,   rural 

Refrigeration,  rural  

Cooking,  rural  

10.1 
10.8 
15.5 
8.24 

L 

Lumber' mills  

Other  utilities  (P.  P.  ft  L.) 

Total  (omitting  P.  P. 
*  ^>  

14.92 

1,086 

1,622.75 

100. 

8.25 

Revenues  from  Operation. 
The  following  statements  show  the  revenues  of  each  company 
from  operation,  computed  from  original  records,  and  classified 
according  to  the  Uniform  Accounting  System  prescribed  by  the 
Commission. 

Saies  of  Electricity  Represented  in  Operating  Revenue  Account. 
Hydro  Electric  Company. 


Rate 
Schedule 

Glass  of  Service. 

Revenue* 

K.W.H. 
Sold 

Average 
Revenue 

Per 
K.W^. 

Municipal .  street    lighting,    incan- 
descent     

$1,238.95 
85.26 
46.52 

3,627.70 
4,010.83 

667.42 

1,662.33 

128.78 
18.71 

35,212 

1,122 

539 

50,380 
46,977 

5,001 

32,329 

2,648 
22 

$0.0352 

D 

Municipal,  miscellaneous  

Hood  River  (signs)    

0.0759 
0.0863 

A 
B 

I 

Commercial  lighting,  metered: 

Hood  River,  residence 

Hood  River,  stores  and  general  .. 
Commercial  lighting,  metered : 
Rural,  residences,  stores,  and  gen- 
eral commercial   

0.0720 
0.0853 

0.1333 

E 

Commercial  power,  metered: 
Hood     River,     general     industrial 
power    

0.0514 

J 

Hood  River,  refrigerator   

Hood  River,  cooking  • . 

0.0486 

J 

Rural,  general  industrial  power  . . 
Rural,  refrigerator 

0.8504 

K 

Rural,  cooking    

Rural,  lumber  mills    

Sales  to  other  utilities  (P.  P.  &  L.) 

Total  

$11,486.50 

174,250 

0.0654 

*Le88  discounts  and  adjustments. 
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Hood  River  Gas  4  Electric  Company. 


Rate 

Schedule 

Clase  oi  Senrioe. 

Revenue* 

K.W.H. 
Sold 

Average 

Revenue 

Per 

Municipal  street  lighting,  incan- 
descent     

Municipal,  miscellaneous   

C 

Commercial    light,    Hood    River, 
flat  rate  

D 

Commercial  lishtin&r  ( si&ms )   .... 

A 

Commercial  lighting,  metered: 
Hood  River,  residences 

$6,216.49 
7,685.71 

10,199.56 

910.70 
3,165.70 

345.98 
2,184.29 

708.29 

39.33 

3,951.79 

981.99 

88,188 
97,868 

81,806 

10,828 

266,284 

6,678 

60,941 

42,559 

751 

196,090 

218,220 

0.0705 

B 

Hood  River,   stores  and  general 
commercial  

0.0786 

I 

Commercial  lighting,  metered: 
Rural,  residences,  stores,  and  gen- 
eral commercial   

0.1246 

E 
J 
K 

Commercial  power,  metered: 
Hood  River,  general  industrial  . . 

Hood  River,  refrigerator   

Hood  River,  cookincr   

0.0842 
0.0119 
0.0532 

J 

Rural,  general  industrial 

Rural,  ref ri&rerator  ............. 

0.0358 
0.0166 

K 

Rural,  oookinff 

0.052i 

L 

T^umhAr  mills,  riira.1 

0.0201 

Sales  to  other  utilities 

0.0045 

Total  

$36,389.83 

1,070,213 

0.0340 

Sales  of  Electricity  Represented  in  Operatioru 

Revenites  Accovnt. 
Combined  Plants. 


Rate 
Schedule 

Class  of  Service. 

Revenue  * 

K.W.H. 
Sold. 

Average 

Per 
K.W.H. 

Municipal    street    lighting,    in- 
candescent   

$1,238.95 
85.26 

46.52 

9,844.19 

11,696.54 

10,866.98 

2,573.03 
3,165.70 

474.76 
2,203.00 

708.29 

39.33 

3,951.79 

981.99 

35,212. 
1,122. 

539. 

138,568. 

144,865. 

86,807. 

43,157. 

266,284. 

9,326. 

60,063. 

42,559. 

751. 

196,090. 

218^20. 

$0.035S 

C 
D 

Municipal,  miscellaneous   . . . 
Commercial  lighting,  flat  rate: 
Hood  River,  signs 

0.0759 
0.086& 

A 
B 

Commercial  lighting,  metered: 

Hood  River,  residence 

Hood  River,  stores  and  general 
commercial     ,,.,,.,.--  ^ .  ^  t  . 

0.0711 
0.0807 

I 

E 
J 
K 

Rural    (residence,    stores,    and 

general  commercial )    

Commercial  power,  metered: 
Hood  River,  general  industrial 

Hood  River,  refrigerator 

Hood  River,  cooking  

0.1253 

0.0596 
0.0119 
0.0509 

E 
J 

Rural,  general  industrial 

Rural,  refrigerator 

0.0362 
0.0166 

K 

Rural,  cooking 

0.0523 

L 

Rural,  lumber  mills 

0.0201 

Sales  to  other  utilities  (P.  P.& 
L.)  (excluding  counter  entries 
on  electricity  interchanged  be- 
tween Hydro  Elect.   &   Hood 
River   Gas   &    Electric   Com- 
panies )    •.••• 

0.0045 

Totals   

$47,876.33 

1,244,463. 

$0.3845 

*  Less  discounts  and  adjustments. 
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Operating  Expenses. 

The  following  recapitulates  the  expenses  properly  chargeable 
to  utility  operations  of  each  company,  classified  in  conformity 
with  the  Commission's  Uniform  Classification  of  Accounts. 


Hydro 
Electric  Ck). 

Hood  River  Gas 
&  Electric  Co. 

Production  expenses,  operation    ....•••••.•• 

$1,736.60 

312.23 

57.80 

120.00 
783.12 
336.74 
131.78 
1,564.93 
3,341.88 
258.07 

$4,252.20 
349  68 

Production  expenses,  maintenance  •••••••••. 

TVan^^miflsion  flxpenses,  operation    .......... 

Transformation  and  storage  expenses,  opera- 
tion    

Distribution  expenses,  operation    

1,273.69 
3,860.12 

5,662.49 
3,296.88 
2,167.94 

Distribution  expenses,  maintenance    

Utilization  expenses,  municipal  

Commercial  expenses 

€reneral  and  miscellaneous  expenses 

Undistributed  expenses 1 

Total  operating  expenses 

$8,643.05 

$20,863.00 

Injuries  and  Damages. 

The  injuries  and  damages  accounts  of  the  two  companies  for 
the  year  under  investigation  (included  above  under  "Undistrib- 
uted Expenses")  show  charges  to  the  Hydro  Electric  Company 
of  $11  and  the  Hood  River  Gas  &  Electric  Company  of  $1,200.- 
89.  This  large  charge  to  the  Hood  River  Gas  &  Electric  Com- 
pany represents  expenditures  for  first  aid  and  subsequent  medical 
attention  to  an  injured  employee,  one  C.  C.  Sonniksen,  and  ex- 
penses incurred  in  the  trial  of  the  personal  injury  damage  suit 
brought  by  him  against  the  company.  A  verdict  was  rendered 
against  the  company  for  $10,000  and  costs.  Since  the  hearing 
herein  the  supreme  court  of  Oregon  has  affirmed  the  judgment  of 
the  lower  court.  (See  Sonniksen  v.  Hood  River  Gas  &  Electric 
Co.  —  Or.  — ,  146  Pac.  980.) 

The  Hood  River  Gas  &  Electric  Company  now  carries  insur- 
ance and  is  a  contributor  to  the  Industrial  Accident  Commission 
fund  of  this  state  and  will  in  the  future  be  protected  against 
claims  as  far  as  the  compensation  act  goes.  The  cost  of  such 
insurance  is,  under  the  Commission's  Classification  of  Accounts, 
a  proper  charge  to  operating  expenses. 

The  company's  records  for  the  year  show  an  additional  charge 
of  $6,000  to  this  account  for  contingent  liability.  The  contin^ 
gent  liability  has  now  become  a  liquidated  liability  in  the  sum 
of  $10,000  and  costs. 

P.U.R.1935D. 
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Eeports  filed  with  the  Commission  by  forty-seven  of  the  lead- 
ing electric  utilities  in  Oregon  for  the  year  ending  June  30, 
1913,  showed  the  total  loss  and  damage  paid  amounted  to  about 
A  of  1  per  cent  of  the  gross  revenue  from  operation.  Forty-two 
companies,  including  the  Hydro  Electric  Company,  reported  no 
loss  and  damage  paid,  three  (one  being  the  Pacific  Power  & 
Light  Company)  with  a  revenue  of  approximately  $60,000  an- 
nually, reported  an  aggregate  of  $11.37,  and  the  remaining  com- 
panies, including  the  Hood  River  Gas  &  Electric  Company, 
reported  as  follows: 


Name 

Gross 
Receipts 

Lossft 
Damage 

Per 

Cent 

Hood  River  Gas  &  Electric  Co ^  . . 

Idaho-Or^on  Light  &  Power  Co.  .  •  •  • 

$     21,162.22 

382,289.37 

179,500.00 

2,382,669.30 

$     63.50 
209.29 
910.53 

31,529.15 

.300 
.054 

Eastern  Or^on  Light  &  Power  Co 

Portland  Ry.,  Light,  &  Power  Co 

.506 
1.323 

The  Commission  finds  that  the  allowance  of  $1211.89  included 
in  the  operating  expense  accounts  of  the  two  utilities  is  an  ample 
reserve  for  a  single  year's  operations  of  the  combined  companies. 

The  basis  of  the  recovery  by  Sonniksen  against  the  utility  was 
negligence,  growing  out  of  a  distinct  violation  of  the  employers 
liability  act,  Laws  of  1911,  chapter  3.  Sonniksen  recovered, 
not  because  of  the  hazardous  nature  of  his  employment^  but  be- 
cause of  the  negligent  manner  in  which  the  utility  undertook  to 
comply  with  a  positive  mandate  of  statute.  The  Commission  has 
recognized  that  a  proper  reserve  should  be  carried  to  insure  the 
utility  as  against  the  results  of  loss  and  damage  claims ;  but  in  a 
case  of  this  character  where  the  negligence  of  the  utility  is  two- 
fold— first  toward  the  employee,  in  disregarding  a  positive  com- 
mand of  statute,  and  secondly  to  the  investors  and  public  in 
failing  to  provide  against  such  contingencies  by  maintaining  a 
proper  insurance — ^the  loss  should  fall  upon  the  stockholders 
whose  board  of  directors  has  permitted  such  a  business  course, 
rather  than  upon  the  utility  patrons.  See  Cattle  Kaisers'  Asso. 
v.  Missouri,  K.  &  T.  K.  Co.  11  Inters.  Com.  Rep.  296,.  330;  and 
Ee  Brodhead  Municipal  Electric  Utility  (Wis.  R.  Commission) 
P.  TJ.  R  1916B,  524. 

The  likelihood  of  losses  such  as  involved  in  the  Sonniksen  Case 
has  been  taken  into  consideration  as  aflFecting  the  rate  of  return 
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which  investors  in  publio  utility  proper^  of  this  character 
would  reasonably  expect 

Adjusted  and  Consolidated  Operating  Expense  Accounts. 

Taking  into  account  probable  economies  in  operation  resultant 
from  consolidation,  the  operating  expenses  of  the  two  companies 
when  consolidated  will  probably  be  approximately  as  follows; 
based  upon  the  results  of  operation  for  the  year  ending  May  31, 
1914  (recapitulation  only  given)  : 

Production  expenses,  operation    ^ .  $  5,032.91 

Production  expenses,  maintenance 661.01 

Transformation  and  storage  expenses^  operation 120.00 

Distribution  expenses,  operation    1,825.57 

Distribution  expenses,  maintenance    5,276.86 

Utilization  expenses,  municipal  131.78 

Commercial  expenses 7,227.42 

General  and  miscellaneous  expenses 3,831.90 

Undistributed  expenses 2,306.01 

Total  operating  expenses $25,560.77 

Apportionment  of  Operating  Expenses  to  Classes  of  Service: 

An  apportionment  of  the  operating  expenses  of  the  combined 
plants  as  recapitulated  in  the  last  table  (assuming  the  resultant 
economies  to  be  effected)  has  been  made  as  between  the  follow- 
ing groups  of  customers  or  classes  of  service:  Hood  River  cus- 
tomers; Hood  River  municipal  incandescent  lighting;  rural  cusr 
tomers ;  and  power  sold  Pacific  Power  &  Light  Company. 

It  was  found,  on  examination  of  the  items  in  the  various  ao- 
counts,  that  29.3  per  cent  of  the  total  expenses  could  be  directly 
assigned  as  immediately  and  solely  due  to  some  of  the  foregoing 
named  classes  of  service.  Such  expenses  were,  therefore,  directr 
ly  charged  to  the  class  of  service  for  the  benefit  of  which  they 
were  exclusively  rendered. 

The  remaining  70.7  per  cent  could  not  be  so  localized.  Each 
item  was  therefore  scrutinized  to  discover  to  which  of  the  fore- 
going classes  of  service  it  could  relate ;  and  was  then  apportioned 
to 'the  several  classes  of  service  for  the  benefit  of  which  it  was 
rendered,  on  a  basis  which  the  particular  unit  of  expense  and 

character  of  service  seemed  to  indicate  as  the  most  appropriate. 
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General  and  common  expenses  were  apportioned  upon  the  hms 
of  the  direct  charges,  in  the  same  general  class  of  accounts, 
— ^that  is,  upon  the  basis  of  the  ratio  of  the  sums  localized  and 
apportioned  to  each  class  of  service. 

Production  Expenses,  Operation  and  Maintenance. — No  item* 
in  this  group  of  accounts  related  solely  to  any  of  the  classes  of 
service  into  which  the  apportionment  was  to  be  made;  hence  all 
had  to  be  apportioned.  The  cost  per  K.  W.  H.  generated  was 
ascertained,  and  each  class  of  service  was  charged  with  its  share 
of  expense,  based  on  the  numbw  of  K.  W.  H.,  sold,  at  the  ascer- 
tained rate.  The  kilowatt  hours  generated  and  not  sold  (line 
losses,  used  by  company,  etc.)  were  ascertained  and  were  charged 
with  production  expense  at  the  same  rate;  and  the  cost  of  pro- 
ducing the  lost  and  unaccounted  for  kilowatt  hours  was  charged 
against  ^^Transmission  and  Distribution,^'  as  will  be  seen  later. 

Transformation  Expenses. — Charges  in  this  account  could  all 
be  localized  as  directly  due  to  mimicipal  incandescent  lighting, 
and  were  so  charged. 

Transmission  and  DistribtUion  Expenses. — The  overhead  sys- 
tem of  each  company  serves  as  a  transmission  and  distribution 
system,  hence  these  groups  of  accounts  were  consolidated  in  the 
apportionment 

Directly  localizable  accounts  were  charged  to  the  class  of  serv- 
ice involved.  Inspecting  and  Patrolling  was  apportioned  on  the 
same  basis  as  Setting  and  Eemoving  Transformers  and  Meters, 
the  relative  number  of  customers. 

Bepairs  to  Miscellaneous  Distribution  Equipment  was  appor- 
tioned on  the  basis  of  the  sums  directly  localized  to  different 
classes  of  service  in  the  Distribution  Maintenance  accounts. 

Superintendence  of  the  Transmission  and  Distribution  Sys- 
tems was  first  apportioned  between  Superintendence  of  Opera- 
tion, and  Superintendence  of  Maintenance,  and  Utilization  of  the 
Mimicipal  Incandescent  Plant.  (It  was  taken  that  the  charge 
to  Superintendence  of  Transmission  and  Distribution  covered 
the  use  of  the  municipal  lighting  system  as  well  as  the  commer- 
cial system.)  The  apportionment  was  made  on  the  basis  of  the 
relative  sums  contained  in  accounts,  Setting  and  Eemoving 
Transformers  and  Meters,  Electric  Meter  Operations  and  In- 
specting and  Patrolling;  Repairs  to  Overhead  Distribution  Sys- 
tem, Repairs  to  Underground  Distribution  System,  Repairs  to 
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Line  Transformers  and  Devices,  Repairs  to  Electric  Services, 
Repairs  to  Electric  Meters,  and  Repairs  to  Miscellaneous  Dis- 
tribution Equipment;  and  accounts  Municipal  Street  Lighting 
Labor,  Municipal  Street  Lighting  Supplies,  and  Repairs  to  Mu- 
nicipal Street  Lighting  System. 

The  amount  representing  Superintendence  of  Transmission 
and  Distribution  so  apportioned  to  Operation  was  then  appor- 
tioned on  the  basis  of  the  relative  connected  loads  of  the  different 
classes  of  service,  including  the  connected  load  assumed  to  cover 
the  exchange  of  power  with  other  utilities,  brft  not  including  the 
load  of  the  municipal  incandescent  lighting  system.  The  amount 
apportioned  to  Maintenance  was  apportioned  on  the  basis  of  the 
sums  of  the  direct  and  apportioned  charges  for  maintenance 
made  against  the  several  classes  of  service. 

The  cost  of  producing  the  electricity  lost  or  unaccounted 
for  (carried  down  from  Production  Expenses),  in  the  absence  of 
reliable  line  service  surveys,  was  apportioned  to  the  several  class- 
es of  service  upon  the  basis  of  the  relative  connected  load.  In 
the  case  of  power  interchanged  with  other  utilities,  the  line  loss 
was  taken  as  5,000  K.  W.  H.,  or  approximately  10  per  cent  of 
the  balance  of  power  exchanged.  This  amount  was  first  deducted 
from  the  total  losses  and  the  remainder  apportioned  as  above  set 
forth. 

Utilization  Expenses. — These  were  direct  chaises  to  the  class 
of  service  affected — ^municipal  incandescent  lighting,  in  this  case. 

Commercial  Expenses. — The  expense  of  reading  the  meters 
of  the  country  and  city  customers  was  ascertained  as  a  direct 
charge,  and  was'  so  treated.  Free  installation  expense  was  a 
direct  charge. 

Kew  Business  Expense,  Miscellaneous  Oonmiercial  Expenses, 
and  Commercial  Department  Collection  Expenses,  were  appor- 
tioned to  Hood  River,  Rural  and  Municipal  Incandescent  Cus- 
tomers, on  the  basis  of  relative  gross  earnings  yielded  by  each 
class.  These  expenses  were  found  on  examination  to  relate  al- 
most solely  to  the  safeguarding  of  the  gross  revenues  of  the  com- 
panies. Ordinarily,  however.  Miscellaneous  Commercial  Ex- 
penses would  be  apportioned  on  the  basis  of  the  relative  number 

of  customers  in  each  class;  but  the  nature  of  the  expenses  in- 
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volved  in  this  account,  on  investigation,  suggested  the  other 
factor. 

Commercial  Department  Salaries^  EzpenseSy  and  Rent^  was 
apportioned  on  the  basis  of  the  number  of  customers  in  each 
class,  the  municipal  incandescent  system  and  other  utility  with 
which  power  was  exchanged,  each  being  treated  as  one  customer. 

Oeneral  and  Undistributed  Expenses. — 'None  of  these  items 
were  capable  of  being  directly  localized.  All  were  common  to 
the  foregoing  accounts,  and  the  entire  group  was,  therefore,  ap- 
portioned upon  the  basis  of  the  sums  of  all  items  localized  ex 
apportioned  to  the  respective  classes  of  service  for  Production, 
Transformation,  Transmission,  Distribution,  Utilization,  and 
Commercial  Expenses. 

The  apportionment  so  made  yielded  the  following  results: 


Hood  River 

City 
Customers 

Municipal 

Incandescent 

Lighting 

Rural 
Cust'm'rs 

Exchange 

of  Power 

with  Other 

Utilities 

Production  expense,  op- 
eration   

$  1,842.08 
242.27 

829.46 

1,189.78 
1,184.40 
4,010.04 
2,937.60 

$107.70 

14.17 

120.00 

11.94 

10.22 

131.78 

66.73 

146.08 

$1,180.74 
155.27 

396.12 

4,668.76 

T72.18 

2,293.98 

2,988.56 

$148.98 

Production    expense, 
maintenance 

Transformation     opera- 
tion     

19.59 

Transmission    and    dis- 
tribution, operation   . 

Transmission    and    dis- 
tribution,      mainten- 
ance   

16.38 

I'ransmission  line 
losses  

17.30 

Utilization  expenses  . . . 
Commercial  expenses  . . 
General   and   undistrib- 
uted   

3.00 
65.68 

Total    operating    ex- 
nenses 

12,235.62 

608.62 

12,445.60 

270.93 

Apportionment  of  Taxes,  Combined. 

Plants. 

The  amount  of  taxes  and  license  fees  paid  during  the  year 
has  been  determined  and  a  proper  amount  has  been  set  aside  as 
representing  the  amount  due  to  nonoperating  property.  The  re- 
mainder, representing  taxes  and  license  fees  paid  on  operating 
property,  amounted  to  $2,262.06.     This  sum  was  apportioned 
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upon  the  basis  of  all  operating  expenses  localized  and  appor- 
tioned, as  follows: 


To  Hood  River  euatomerB  •••••••••• ••••••••. 

47.86% 

48.60% 

2.38% 

1.07% 

$1,082.62 

To  rural  ciutomers •••••• 

1,101.40 

To  incandeflcent  street  lighting 

53.84 

To  iixcfaanc^  of  TK>wer  with  other  utilitiefi 

24.20 

$2,262.06 

Depreciation  Fund. 

Section  17  of  the  Public  Utilities  act  (Laws  of  1911,  chapter 
279,  page  487)  is  as  follows: 

**Every  public  utility  shall  carry  a  proper  and  adequate 
depreciation  account  whenever  the  Commission  after  investiga- 
tion shall  determine  that  such  depreciation  account  can  be  reason- 
ably required.  The  Commission  shall  ascertain  and  determine 
what  are  the  proper  and  adequate  rates  of  depreciation  of  the 
several  classes  of  property  of  each  public  utility.  The  rates 
shall  be  such  as  will  provide  the  amounts  required  over  and 
above  the  expense  of  maintenance,  to  keep  such  property  in  a 
state  of  efficiency  corresponding  to  the  progress  of  the  industry. 
Each  public  utility  shall  conform  its  depreciation  accounts  to 
such  rates  so  ascertained  and  determined  by  the  Commission. 
The  Commission  may  make  changes  in  such  rates  of  depreciation 
from  time  to  time  as  it  may  find  to  be  necessary. 

''The  Commission  shall  also  prescribe  rules,  regulations,  and 
forms  of  accounts  regarding  such  depreciation  which  the  public 
utility  is  required  to  carry  into  effect 

''The  Commission  shall  provide  for  such  depreciation  in  fixing 
the  rates,  tolls  and  charges  to  be  paid  by  the  publie. 

"All  moneys  thus  provided  for  shall  be  set  aside  out  of  the 
earnings  and  carried  in  a  depreciation  fund.  The  moneys  in 
this  fund  may  be  expended  in  replacements,  new  construction, 
extensions  or  additions  to  the  property  of  such  public  utility, 
or  invested,  and  if  invested  the  income  from  the  investments 
shall  also  be  carried  in  the  depreciation  fund.  This  fimd  and 
the  proceeds  thereof  shall  be  used  for  no  other  purpose  than  as 
provided  in  this  section  and  for  depreciati<m.'' 

The  statute  requires  that  the  depreciation  fund  shall  be  pre- 
scribed by  the  Commission  upon  a  sinking  fund  basis,  and  shall 
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be  provided  for  in  fixing  rates>  toUs^  and  charges  to  be  paid  by 
the  public.  The  depreciation  annuity  to  be  fixed  by  the  Com- 
mission should  be  based  upon  the  composite  life  of  the  deprecia- 
ble portions  of  the  property  of  the  company,  including  such 
estimates  as  have  been  included  for  contingencies,  casualty  in- 
surance, and  taxes  during  construction,  and  one  half  of  the  esti- 
mated cost  of  engineering,  and  such  proportions  of  the  cost  of 
interest  during  construction  as  the  proper  amount  of  value  of  the 
property  new  compares  with  the  same  property  less  the  deprecia- 
tion. No  depreciation  has  been  computed  upon  the  stores  and 
supplies  on  hand,  working  capital,  the  development  cost  of  the 
company,  or  for  legal  or  general  expenses.  A  4  per  cent  sinking 
fund  basis  method  should  be  employed,  with  annual  paymenta 
and  rests  for  interest  Salvage  values  have  been  considered. 
The  composite  life  of  the  depreciable  portions  of  each  plant,  after 
making  an  allowance  of  10  per  cent  for  depreciation  contingen- 
cies, is  16.1  years. 

Based  upon  the  foregoing  it  is  found  that  in  the  case  of  the 
Hydro  Electric  Company  a  depreciation  annuity  of  $2,266,  and 
in  the  case  of  the  Hood  River  Gas  &  Electric  Company  of  $5,716, 
is  necessary  to  comply  with  the  requirements  of  the  Public  Util- 
ities act  that  the  property  shall  be  kept  in  a  state  of  efficiency 
corresponding  to  the  progress  of  the  industry.  Moneys  set  aside 
for  such  annuity  shall  be  carried  in  a  depreciation  fund,  and 
expended  in  the  manner  contemplated  by  §  17  of  the  Public 
Utilities  act,  and  shall  be  used  for  no  other  purpose.  The  utili- 
ties will  be  allowed  to  exercise  a  primary  discretion  in  the  ex- 
penditure or  investment  of  such  depreciation  fund,  but  will  be 
required  to  submit  to  the  Commission  for  approval  tentative  rules 
and  regulations  as  to  the  expenditure  or  investment  of  the  sama 
The  depreciation  fund  created  shall  be  accounted  for  and  ex- 
pended in  the  manner  prescribed  by  the  Commission's  uniform 
system  of  accounts. 

It  is  not  now  feasible  or  desirable  to  set  up  separate  deprecia- 
tion funds  for  each  particular  class  of  property,  but  for  the  cost 
analysis  necessary  in  this  investigation,  the  total  depreciation 
annuities  have  been  apportioned  in  the  following  manner: 

General  Capital. — ^Apportioned  on  the  basis  of  all  sums  of 
expense  localized  and  apportioned.    The  depreciation  reserve  or 
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aimiiitj  of  the  combined  plants  is  therefore  to  be  apportioned 
as  follows: 


To  Hood  River  customers 

To  rural  customers 

To  incandescent  street  lighting 

To  exchange  of  power  with  other  utilities 


47.76% 

48.11% 

2.72% 

1.42% 


$3,862.00 

3,888.70 

216.63 

114.67 


$8,082.00 


Apportionment  of  Annual  Reserve  for  Depreciation  to  Classes 
of  Service. — :The  depreciable  property  has  been  assigned  to  the 
service  in  which  used,  and  the  amount  of  depreciation  annuity 
necessary  to  be  contributed  during  the  estimated  life  of  each 
<5lass  of  property  has  been  computed.  The  result  will  yield  the 
total  amount  necessary  to  replace  the  property  as  previously  out- 
lined. These  sums  have  then  been  apportioned  to  classes  of  serv- 
ice as  follows: 

Production  Capital. — Not  capable  of  being. assigned  to  par- 
ticular classes  of  service,  and  apportion^ed  on  a  basis  of  the 
relative  K.  W.  H.  sold  each  class  of  service.  A  proportion  repre- 
49enting  line  losses  has  been  apportioned  on  the  basis  of  the  con- 
nected load  of  each  class. 

Transmission  and  Distribution  Capital. — Portions  of  the 
system  employed  in  the  service  of  particular  classes  of  customers 
have  been  directly  charged  to  such  classes;  depreciation  upon 
properties  used  in  common  have  been  apportioned  on  a  basis  of 
all  other  items  of  depreciation  in  transmission  and  distribution 
-expenses  already  apportioned.  Line  transformers,  services,  and 
meters,  were  direct  charges. 

Transformation  Capital. — Sums  directly  chargeable  to  par- 
ticular localities  or  classes  of  service  have  been  so  treated,  and 
the  remaining  sums  were  apportioned  in  proportion  to  sums  of 
xlepreciation  in  production  capitd. 

Utilization  Capital. — ^Directly  chargeable  to  municipal  street 
lighting  system. 

Apportionment  of  Value  of  Properly  to  Clares  of  Service. 

An  apportionment  has  been  made  of  the  value  of  the  prop- 
-erty  in  the  combined  plants  used  and  useful  in  public  service,  as 
between  the  various  classes  of  service  rendered.  For  this  pur- 
pose the  combined  plant  has  been  taken.  The  apportionment  of 
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depreciable  property  (salvage  included)  is  upon  the  same  bans 
as  the  apportionment  of  the  depreciation  annuily,  supra.  The 
nondepreciable  property  has  been  apportioned  to  classes  of  serv- 
ice upon  the  basis  of  the  relative  connected  load.  The  following 
table  shows  the  values  apportioned  and  localized  as  in  the  service 
of  the  respective  classes  named: 

Hood  River  customers $106,729 

Rural  customers 96,585 

Incandescent  street  lighting 4,594 

Power  sold  other  utilities 11,008 


Total $219,006 

Apportionme^U  of   Valve   of  Operating   Property   as   between 
Variotis  Eaie  Schedules. 

In  like  manner,  the  value  apportionable  to  classes  of  services 
as  above  stated  has  been  further  apportioned  as  between  the  cus- 
tomers under  the  various  rate  schedulee.  The  procedure  fol- 
lowed was  the  same  as  for  the  apportionment  to  classes  of  service. 
It  is  therefore  found  that  the  value  of  the  properties  of  defend- 
ants used  in  the  public  service  in  supplying  customers  under  its 
various  schedules  is  as  follows: 


Schedule 


A 

B 

D 

B 
J 
K 


Hood  River  CustomerB 


MlscellaneouB  municipal 
lighting   

Commercial  lighting,  me- 
tered,   residence   

Commercial  lighting,  me- 
tered,   stores    

Commerdfti  lighting,  fiat 
rate,  signs  

General  Industrial  power 

Refrigerator  power  

Cooking  power  


Land  and 
Water 
Rights 


I     37.50 

8,925.57 

3,696.65 

7.81 

1,498.86 

1,287.58 

178.14 


$16,626.00 


Depreciable 
ftoperty 


I  160.07 

36,419.83 

18,332.72 

69.84 

6,197.64 

16,018.09 

930.85 


f77, 119.04 


Other 
Nondepre- 
ciable 


I     32.27 

7,680.94 

3.180.22 

6.72 

1,286.58 

1.108.03 

168.29 


113,447.00 


ToUl 


I     229.S4 

53,0a6.S4 

26.208.4$ 

74.37 

8.9T7.(e 

17,413.70 

1.262.28 


$106,192.04 


Schedule 

Rural  Customers. 

^^2tS' 
Rights. 

Depre- 
ciable 
Property. 

Other 
Nondepre- 
ciable. 

Total. 

I 

Domestic     light     and 
power   

$7,196.36 

1,131.91 

624.43 

17.06 
2,607.24 

$42,957.02 

7,972.78 

4,268.89 

127.75 

20,077.98 

$8,191.ffr 

974.01 

461.27 

14.68 

2.167.47 

$M.S43.S6 

B 

J 

Industrial  power   

Refrigerator  power   .... 
Cooking  power  

10.078.70 
5.234.58 

159.49 

L 

Lumber  mill  power  .... 

Municipal  street  lighting 

Sales   to   other   utUlties 

Total    

24.742.64 

|U,  876.00 

$75,394.37 

$9,789.00 

$96,659.37 

161.00 

4.315.21 

130.00 

4,696.21 

6.019.00 
$32,172.00 

2.320.38 
$159,149.00 

4,319.00 
$27,686.00 

11.668.18 

$219,006.00 
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Operating  Income  Statement. 

From  the  f or^oing^  the  following  operating  income  statement 
is  calculated  for  each  utility  separately: 


Revenue  from  operation 


Operating  expenses  . 
Depreciation  annuity 


Total  operating  expenses  and  deprecia- 
tion    


Net  revenue  from  operation  . . . 
Uncollectible  operating  revenues 
Taxes 


Net  operating  income 

Net  operating  deficit 

Value  of  operating  property 

Working  capital  additional  to  stores  and 
supplies 

Total    value    operating    property    and 

working  capital   

Net  operating  income  in  per  cent  of  value 

of  operating  property  and  working  capital 

Net  operating  deficit  in  per  cent  of  value  of 

operating  property 


Hydro 
Electric  Ck>. 


$11,541.00 


8,643.05 
2,206.00 


$10,919.06 


522.04 
337.52 
922.02 


730.60 
78,500.00 

1,954.00 


80,454.00 


0.91% 


Hood  River  Gas 
ft  Electric  Go. 


$36,580.86 


20,863.00 
5,716.00 


$26,580.00 


10,000.86 

638.70 

1,340.04 


8,022.12 

*  146,506.66* 

2,125.00 


142,631.00 
6.63% 


Consolidated  Operating  IncoToe  Statement, 

Based  upon  the  estimated  economies  in  operation  resulting 

.from  a  consolidation  of  the  two  plants,  after  making  necessary 

adjustments,   the   following   shows   the   estimated   consolidated 

operating  income  statement: 

Combined  Plant, 
Revenue  from  operation   $47,876.33 


Operating  expenses   25,560.77 

Depreciation  annuity 8,082.00 

Total  operating  expenses  and  depreciation 33,642.77 

Net  revenue  from  operation 14,233.56 

Uncollectible  operating  revenues  976.22 

Taxes 2,262.06 


Net  operating  income 10,995.28 

Value  of  operating  property   219,006.00 

Working  capital,  additional  to  stores  and  supplies 4,079.00 

Total  value  operating  property  and  working  capital $223,085.00 

Net  operating  income,  in  per  cent  of  value  of  operating  property 

and  working  capital 5.02% 

P.U.R.1915D. 
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Consolidated  Operating  Income  Statement  by  Classes  of  Service* 

The  Consolidated  Operating  Income  Statement  when  distri- 
buted as  between  the  four  classes  of  service,  as  previously  de- 
tailed, shows  the  following  results: 


Hood  River 
Customers. 

Rural 
Customers. 

Incandescent 
street 
Lights. 

Power 
Sold  Other 

Utilities. 

Revenue  from  operation  

827.886.00 

$17,769.39 

$1,238.96 

$981.99 

Operating  expenses   

Depreciation  annuity   

12.235.62 
3.862.00 

12.445.60 
3,888.70 

606.62 
216.63 

270.ii3 
114.(n 

Total   operating   expenses 
and  depreciation    

16.097.62 

16.334.30 

825.26 

385.fiO 

Net  revenue  from  operation  . . . 
Uncollectible  operating  revenues 
Taxes    

U,  788.38 

607.92 

1.082.62 

1,435.09 

868.30 

1.101.40 

418.70 

Net  operating  income  .... 
Valne    of    operating    property 

apportioned  to  class  of  service 
Working    capital,     aside    from 

stores  and  supplies  

10.097.84 

106.192.04 

2.877.00 

84.61 
96,568.87 
1.614.00 

859.86 

4.596.21 

104.00 

572.19 
ll,6w.38 

84.00 

Total   value   of   operating 
property     and     worlcing 
capital    

108.569.04 
9.8% 

98,073.87 

4,700.21 
7.66% 

11.742.38 
4.88% 

Net  operating   income,    in   per 
cent    of    value    of    operating 
property    and   working    capi- 
tal   apportioned    to    class    of 
service   

Note:    Uncollectible  revenues  surcharged  and  working  capital  apportioned  on 
basis  of  relative  gross  revenue  from  operation. 
Figures  underscored  Indicate  deficit. 

Operating  Income  Account  by  Schedules  of  Customers. 

The  Consolidated  Operating  Income  Statement  already  di8- 
tributed  to  the  various  classes  of  customers,  when  further  dis- 
tributed  to  the  various  rate  schedules  comprising  each  olass^ 
shows  the  following  results: 

P.U.IL1916D. 
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Monthly  Minim/um  Charge. 

A  calculation  has  been  made  as  to  the  appropriate  minimum 
charge  for  each  customer  under  the  schedules  under  investigation. 
Account  has  been  taken  of  all  items  of  expense  which  vary  with 
the  customer,  viz:  Setting  and  Removing  Transformers  and 
Meters ;  Repairs  to  Meters  and  Services ;  Indexing  Meters ;  Com- 
mercial Department  Salaries  and  Expenses,  and  Eent;  and  a 
fair  proportion  of  the  cost  of  Superintendence  of  Distribution 
and  of  Repairs  to  Miscellaneous  Distribution  Equipment.  In 
addition,  a  ratable  proportion  has  been  taken  of  production  costs 
which  vary  with  output,  including  operation,  maintenance,  and 
depreciation  upon  production  capital,  and  of  a  fair  return  upon 
such  production  capital,  as  representing  the  total  expense  of  pro- 
ducing the  normal  average  minimum  amount  of  electricity  con- 
sumed in  any  month,  per  customer.  Allowance  has  been  made 
for  the  depreciation  annuity  upon  individual  customers'  meters 
and  services,  and  for  a  fair  return  upon  the  average  amount  of 
capital  invested  in  customers'  meters  and  services. 

The  monthly  costs  so  computed  show  that  the  normal  minimum 
customer  costs  (including  depreciation  and  fair  return)  are,  for 
Hood  River  customers,  91  cents,  and  for  rural  customers,  $1.13. 
The  differentiation  between  residence  lighting  and  commercial 
lighting  will  not  be  great,  and  has  been  absorbed  in  the  foregoing 
average  figure. 

It  is  apparent  that  some  reduction  in  the  customer  costs  of 
rural  customers  can  be  made  by  the  practice  of  quarterly,  instead 
of  monthly,  reading  of  meters,  with  either  intermediate  monthly 
collections  upon  an  average  bill  basis  wih  quarterly  adjustments, 
or  else  intermediate  monthly  bills  based  upon  a  reading  by  rural 
customers,  transmitted  by  postal  card  to  the  utility,  with  quarter- 
ly check  and  adjustment  by  the  utility's  own  meter  readers. 

Under  the  circumstances  in  these  cases,  minimum  monthly 
charges  of  $1  for  Hood  River  customers  and  $1.25  for  rural 
customers  are  just  and  reasonable,  and  the  utilities'  minimum 
monthly  charge  of  $1.50  to  rural  customers  is  unreasonable  and 
excessive. 

Comparison  of  Rates. 

The  record  discloses  that  schedules  A,  B,  and  I,  under  in- 

P.U.R.1915D. 
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vestigation,  are,  as  a  Tvhole,  not  above  the  general  level  of  rates 
for  similar  services  charged  by  other  utilities  within  the  state  of 
Oregon.  Nor  does  the  proposed  schedule  A  exceed  the  general 
level  of  residence  lighting  rates  within  this  state. 

It  is,  however^  apparent  that,  as  compared  both  with  the  ex- 
isting and  proposed  schedule  A,  the  existing  commercial  lighting 
rates  carried  in  schedule  B  are  disproportionately  high. 

The  schedule  carried  by  the  utilities  for  rural  customers 
attempts,  by  a  differentiation  in  connected  load,  to  equalize,  to  a 
certain  extent,  rates  for  installations  in  excess  of  and  below  one 
kilowatt.  In  practice  the  application  of  the  two  block  rate  sched- 
ules has  resulted  in  unjust  personal  discriminations.  The  load 
factor  of  country  and  city  residential  lighting  customers  are  so 
similar  that  the  differentiation  beween  customers  over  and  under 
one  kilowatt  in  connected  load  carried  by  the  utilities'  schedules, 
as  compared  with  the  proposed  schedule  A  for  city  residential 
lighting,  will  work  an  unjust  discrimination  as  against  the 
former,  and  will  result  in  relatively  unreasonable  rates, 

Vaivs  of  Service  to  Bvrai  Customers. 

It  is  apparent  from  the  record,  and  is  a  fact,  that  any  schedule 
of  rates  which  might  be  fixed  by  the  utilities  or  by  the  Commis- 
sion so  that  the  rural  customers  mentioned  should  pay  under 
schedule  t  a  sufficient  amount  to  yield  the  same  return  upon  in- 
vestment as  other  classes  of  customers  would  defeat  itself  because 
the  rates  necessary  to  yield  such  return  would  be  above  the  value 
of  the  service,  and  would  be,  in  and  of  themselves,  unreasonably 
high,  and  because  the  effect  of  the  attempt  to  impose  such  rates 
would  be  to  decrease  the  consumption  of  the  patrons  to  such  an  ex- 
tent that  the  utilities  would  derive  less  revenue  therefrom  than  at 
present. 

Statement  of  Oross  Bates  <md  DiseowUs. 

It  is  the  practice  of  the  defendant  utilities,  in  the  statement  of 
their  rates,  to  name  the  net  rate  after  deducting  a  percentage  dis- 
count for  prompt  payment. 

This  manner  of  statement  of  bill  is  shown  by  the  record  to  be 
misleading  to  a  casual  reader.  By  §  32  of  the  Public  Utilities 
act  (General  Laws  of  Oregon  for  1911,  diap.  279)  the  Cotmmia- 

P.U.R,1916D. 
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sion  is  given  authority  to  prescribe  such  changes  in  the  form  in 
which  the  schedules  are  issued  by  any  public  utility  as  may  be 
found  to  be  expedient  In  the  exercise  of  such  discretion  it  is 
found  to  be  proper  to  require  that  the  rate  of  the  utility  shall  be 
stated  plainly  in  terms  of  the  gross  amount  of  the  bill,  and  that 
the  discounts  for  prompt  payment^  if  any,  shall  be  stated  separ- 
ately. 

Estimation  of  Demand^  Commercial  Lighting. 

The  practice  of  the  defendants  in  the  estimation  of  demands 
has  been  stated  in  the  commencement  of  this  report.  It  is  found 
that  the  method  prescribed  by  the  schedule  results  in  estimates  of 
demand  which  exceed  the  actual  demand,  and  that  the  method 
employed  does  not  correspond  with  the  general  practice.  It  is 
found  that  a  reasonable  method  of  estimation  of  demand  is^  the 
following : 

Except  as  otherwise  provided,  the  demand  should  be  consid- 
ered as  a  percentage  of  the  connected  load,  the  percentage 
depending  upon  the  class  of  service,  as  follows : 

S3^%  of  the  Connected  Load. 
Churches. 

Basements  and  galleries  of  stores  used  only  for  storage. 
Factories,  warehouses,  docks,  and  bams,  except  offices  and  gen- 
eral workrooms. 

Schools  and  academies  other  than  business  colleges  or  night 
schools. 

60%  of  Connected  Load. 

Bedrooms  in  lodging  houses,  hospitals,  and  hotels. 

100%  of  Connected  Load. 

Stores,  except  basements  and  galleries  used  for  storage. 

Lodging  houses,  hospitals,  and  hotels  except  bedrooms. 

Offices  and  general  workrooms  in  factories,  warehouses,  docks, 
and  bams. 

Business  college  and  night  schools. 

Lodge  halls,  dance  halls,  and  miscellaneous  places  of  amuse- 
ment (except  power  for  picture-show  machines) • 

All  other  services. 
P.U.R.1015D. 
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The  following  should  not  be  included  in  the  connected  load  in 
determining  the  demand  rating: 

Wall  receptacles,  baseboard  receptacles,  or  any  other  80<iet  or 
receptacle  which  it  is  clearly  evident  is  not  to  be  used  for  light- 
ing purposes. 

Small  heating  and  power  devices  not  exceeding  a  total  con- 
nected load  of  2  kilowatts. 

In  cases  where  the  actual  demand  of  lighting  loads  as  ascer- 
tained by  actual  measurement  .exceeds  or  is  less  than  the  above 
schedule  of  estimated  demands  to  the  extent  of  20  per  cent  or 
more  for  connected  loads  of  5  kilowatts  or  less,  and  10  per  cent 
or  more  for  connected  loads  over  5  kilowattSi  the  measured  de- 
mand will  prevail 

Conclvsion. 

From  the  record,  it  is  found  that  the  following  schedules  of 
rates  are  just  and  reasonable,  and  nondiscriminatory,  and  that  as 
far  as  the  existing  schedules  of  the  two  utilities  here  defendant 
deviate  therefrom,  the  rates  maintained  by  the  defendants  are 
unjust,  unreasonable,  and  unjustly  discriminatory  and  unduly 
preferential.  In  other  respects,  the  complaint  in  Case  No.  U-F- 
82  should  be  dismissed,  and  the  applications  in  Cases  'So.  U-F- 
115  and  U-F-116  denied. 

The  schedules  are  as  follows: 

Schedule  "A'\ 

City  Residential  Lighting — Metered  Service. 

First  15  kilowatt  hours  per  month @  11<    per  K  W.  H. 

Next  15  kilowatt  hours  per  month  @     9Jf     per  K.  W.  H. 

All  over  30  kilowatt  hours  per  month @     6^  per  K.  W.  H. 

With  discount  of  1<  per  kilowatt  hour  for  the  first  30  kilowatt  hours,  and  i( 
for  each  kilowatt  hour  over  30  in  any  month,  for  payment  within  ten  days 
from  date  of  billing. 
Minimum  monthly  charge $1.00 

Small  heating  and  power  appliances  not  exceeding  a  total  con- 
nected load  of  2  kilowatts  may  be  coimected  to  the  regular  lighting 
meter  under  the  schedule. 

Schedule  ''B'\ 

Commercial  Lighting — Metered  Service. 

Current  used  equivalent  to  or  less  than  the  first  30  hours'  use  in  the  month 
of  the  customer's  demand 11^  per  K.  W.  H. 

All  in  excess  of  30  hours'  use  in  the  month  of  the  customer's  demand, 
at    6J<  per  K.  W.  r 
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With  discount  of  I  cent  per  kilowatt  hour  for  first  30  hours'  use,  and 
i  cent  for  each  kilowatt  hour  over  30  hours*  use  in  any  month,  for  pay- 
ment within  10  days  from  date  of  billing. 

And  also  thje  following  additional  discount  for  quantity  used : 


On  Portion  of 

Gross 
Monthly  Bill 
in  Excess  of 

and  under 

Per    Cent   of 

Gross 
Monthly  Bill 

$  25.00 

$  50.00 
100.00 
160.00 
200.00 
260.00 

5 

50.00 

10 

100.00 

16 

160.00 

20 

200.00 

26 

250.00 

30 

Monthly  minimum  charge,  except  on  churches,  public  halls, 
and  hotels,  $1 ;  churches,  public  halls,  and  hotels  will  be  charged 
commercial  meter  rates,  with  minimum  monthly  charge  at  the 
rate  of  $2  per  K.  W.  of,  connected  load. 

The  consumers'  demand  will  be  ascertained  in  the  manner 
hereinbefore  found  to  be  reasonable. 

Schedule  'T\ 

Rural  Domestic  Lighting  and  Power. 

To  apply  to  the  territory  outside  the  corporate  limits  of  the 
city  of  Hood  River. 

First  30  kilowatt  hours  per  month @  13^  per  K.  W.  H. 

Next  30  kilowatt  hours  per  month @    94  per  K.  W.  H. 

Over  60  kilowatt  hours  per  month @    7^  per  K.  W.  H. 

With  discount  of  1  cent  per  kilowatt  hour  for  payment  within  ten  days  from 
date  of  billing. 

Minimum  monthly  charge  for  lighting  service,  including  small  do- 
mestic heating  and  power  devices,  not  exceeding  a  total  load  of 
two  kilowatts  additional  to  lighting  load   $1 .25 

Minimum  monthly  charge  for  power  service  per  horse  power  con- 
nected   $1 .00 

Schedule  ''K'\ 

CooJcing  Power — City  or  Rural — Meter  Rale. 

Optional  with  customer.  To  apply  on  all  energy  used  for 
electric  cooking  and  baking  ranges.     Gross  rate,  5  cents  per 
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kilowatt  hour,  with  discount  of  i  cent  per  kilowatt  hour  for  pay- 
ment within  10  days  from  date  of  billing. 

Minimum  monthly  charge,  $1. 

A  reasonable  time  for  this  order  to  become  effective  is  August 
1,  1915. 

ORDER. 

Upon  consideration  of  the  findings  made  in  the  above  entitled 
matter  and  this  day  filed  herein,  which  are  by  reference  made  a 
part  of  this  order,  it  is 

Ordered,  considered,  and  determined:  That  effective  August 
1,  1915,  and  thereafter,  defendants  Hydro  Electric  Company 
and  Hood  River  Gas  &  Electric  Company  shall  make  and  impose 
the  rates  and  charges,  and  shall  follow  the  practices,  found  to  be 
just,  reasonable,  and  non-discriminatory  in  the  findings  on  file 
herein,  in  lieu  of  the  existing  rates,  charges,  and  practices  found 
to  be  unjust,  unreasonable,  and  unjustly  discriminatory.  In 
other  respects,  the  complaint  in  Case  No.  U-F-82,  and  the  ap- 
plications in  Cases  No.  XJ-F-llS  and  U-F-lie  are  denied. 

It  is  further  ordered  that  defendants  shall  file  with  the  Com- 
mission before  the  effective  date  above  specified,  new  schedules 
clearly  embodying  the  rates  and  practices  herein  prescribed. 

The  Commission  recommends  that  experimentally,  at  least,  the 
defendant  utilities  adopt  the  practice  of  quarterly  indexing  of 
meters  in  rural  districts,  with  monthly  billing  of  charges  upon 
estimated  or  minimum  bills. 

It  is  further  ordered  that  defendants  shall  each  set  up,  as  a 
part  of  their  accounts,  depreciation  reserves  as  found  in  the  find- 
ings herein  to  be  reasonable  and  necessary,  and  that  the  utilities 
shall  submit  to  the  Commission  within  thirty  days  from  the  date 
of  service  of  this  order  any  method  of  handling  such  depreciation 
reserve  annuity  they  may  desire  to  employ.  Jurisdiction  is  re- 
tained for  the  purpose  of  making  such  further  order  as  may  be 
necessary,  upon  the  submission  already  made,  in  event  the  utili- 
ties do  not  submit  any  plan  for  the  application  and  investment  of 
such  reserve. 

Public  Service  Conunission  of  Oregon,  Thos.  K.  CampbeU, 
Clyde  B.  Aitchison,  Frank  J.  MiUer,  Commissioners, 

P.U.R.1916D. 


Digitized  by  VjOOQIC 


LA  GRANDE  OOMMERCIAL  CLUB  v.  £.  OREGON  JU  &  P.  CO.    909 


OREGON  PUBIilO  SERVIOE  OOMMISSION. 

LA  QEANDB  COMMBfiCIAL  CLUB  et  al. 

V, 

EASTEBN  OEEGON  LIGHT  &  POWEB  COMPANY. 

[No.  U-F  76.] 

IN  BE  EASTBBN  OBEQON  LIGHT  &  POWEB  COMPANY. 

[No.  U-F  87.] 

Valuation  —  Land  not  used  in  puhlic  service. 

In  the  valuation  of  the  lands  of  an  electric  company  for  rate- 
making  purposes,  abandoned  power  development  lands  and  a  proposed 
reservoir  site  not  used  or  useful  in  the  public  service  were  excluded. 
Valuation  —  Water  power  rights  —  Oovemn^ent  permit. 

The  Or^on  Commission  will  not  permit  to  be  capitalized,  for 
rate-making  purposes,  the  value  of  water  power  rights  and  privileges 
granted  on  revocable  permits  by  the  government,  the  expenses  incident 
to  the  use  of  the  government  land  and  payments  on  account  of  the  use 
permits  being,  under  the  Commission's  classification  of  accounts,  prop- 
erly  taken  in  as  operating  expenses. 
Valuation  ^  Bond  discount  and  hrolcerage. 

Expenses  in  connection  with  the  issuance  of  funded  debt  or  sale 
of  stock  are  not  properly  chargeable  to  plant  account  in  Oregon,  but, 
under  the  Commission's  classification  of  accounts  for  electric  and  gas 
utilities,  must  be  charged  to  the  accounts  Amortization  of  Debt  Dis- 
count and  Expense,  or  Unextinguished  Discount  on  Capital  Stock,  and 
not  to  Fixed  Capital  accounts. 
Return  —  Operating  expenses  —  Salary  of  president  of  corporation, 

A  charge  of  $6,000  for  the  salary  of  a  president  of  an  Oregon 
electric  corporation  was  held  not  such  an  expense  as  is,  under  the  Com- 
mission's classification  of  accounts,  properly  chargeable  to  operating 
expenses,  where  it  appears  that  the  president  lived  in  Nebraska,  was 
infrequently  in  Oregon,  and  rendered  his  service  mostly  in  the  financing 
of  the  corporation,  which,  until  the  fiscal  year  under  investigation, 
charged  this  expense  against  Suspense,  Reorganization  Expenses,  or 
Commissions  on  Sales  of  Securities,  rather  than  to  operation;  and  the 
account  Expenses  of  General  Officers  was  surcharged  by  the  Commis- 
sion with  an  amount  representing  traveling  expenses  of  the  president 
to  and  from  his  home  in  Nebraska,  and  expenses  in  connection  with  the 
negotiation  of  a  power  contract  with  a  prospective  rival. 
Vepreciaticn  —  Method  of  computation  —  Sinking  fund  haais  »  Oregon 
statute. 

The  Oregon  Public  Utilities  act  (Laws  of  1911,  chap.  279)  plainly 
requires  the  depreciation  annuity  to  be  treated  on  the  sinking  fund 
basis. 
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Depreciation  ^  Expenditure  or  investment  of  fund. 

The  Oregon  CommiBsion  will  allow  a  utility  which  is  required  to 
establish  a  depreciation  fund  to  exercise  a  primary  discretion  in  the 
manner  in  which  it  will  expend  or  invest  such  funds,  but  will  require 
it  to  submit  to  the  Commission  for  approval  any  rules  which  it  may 
desire  to  adopt  for  such  purposes,  and  will  also  require  it  to  conform 
to  the  Commission's  uniform  system  of  account  in  recording  transactions 
concerning  any  portion  of  the  fund. 

Depreciation^  Accrued  ^Failure    to    provide    for^'Withdraital   of 
capital. 

Accrued  depreciation,  unprovided  for,  lessens  the  value  of  the 
operating  plant  of  a  public  utility  and  is  equivalent  to  a  withdrawal 
of  capital  to  that  extent. 

DiaorinUnation --^  Lower  rates  induced  hy  sudden  competition. 

A  rate  for  electricity  lower  in  one  city  than  the  rate  of  the  same 
company  for  the  same  service  in  a  neighboring  city,  although  estab- 
lished to  meet  sudden  competition  with  a  municipal  plant  in  the  first- 
mentioned  city,  is  nevertheless  unjustly  Tliscriminatory  and  constitutes 
an  undue  preference  where  the  lower  rates  are  remunerative  and  rea- 
sonable in  and  of  themselves. 

CJuly  22,  1916.] 

Pbooeedings  to  determine  the  reasonableness  of  the  rates  of 
an  electric  light  and  power  company;  value  of  the  company's 
property,  including  stores  and  supplies,  fixed  at  $1,047,500; 
additional  allowance  of  $20,000  named  for  working  capital  for 
the  company's  electric  properties,  and  of  $1,000  for  its  gas  prop- 
erty; schedule  of  reasonable  and  nondiscriminatory  lighting 
rates  fixed. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Commission :  The  two  above  entitled  proceedings  in- 
volve generally  the  electric  lighting,  heating,  and  power  rates  of 
Eastern  Oregon  Light  &  Power  Company  within  this  state.  By 
order  of  the  Commission,  with  the  consent  of  all  parties,  the  pro- 
ceedings were  consolidated  for  hearing  and  further  proceedings, 
and  will  be  disposed  of  by  findings  and  a  single  order  applicable 
in  each  case. 

Appearances:  For  the  La  Grande  Commercial  Club,  H.  E. 
Dixon,  its  attorney;  for  the  city  of  Baker,  C.  H.  McCulloch, 
City  Attorney;  for  the  city  of  Elgin,  L.  Denham,  City  Attorney; 
for  the  citizens  of  North  Powder,  Chris  Johnson ;  for  the  Eastern 
Oregon  Light  &  Power  Company,  John  L.  Band  and  William  A. 
Jackson,  its  attorneys. 
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The  consolidated  causes  having  been  fully  heard  upon  the  com- 
plaint and  answer  in  Cause  !N'o.  U-F  75,  and  upon  the  statement 
of  the  Commission  in  Cause  No.  U-F  87,  and  upon  the  evidence 
and  proofs  oifered,  and  having  been  fully  submitted  upon  briefs 
of  counsel,  the  following  findings  are  now  made  by  the  Commis- 
sion: 

The  defendant  and  respondent  Eastern  Oregon  Light  & 
Power  Company,  hereinafter  for  brevity  termed  the  Eastern 
Oregon  Company,  is  an  Or^on  corporation,  whose  principal 
business  is  the  production,  distribution,  and  sale  of  electricity 
for  light  and  power  in  Baker,  Grant,  and  Union  counties  in  Ore- 
gon, generally  to  and  for  the  public,  and  of  gas  for  light,  power, 
and  heating  purposes  in  the  city  of  Baker,  Oregon,  and  is  a  pub- 
lic utility  within  the  meaning  of  §  1  of  chapter  279  of  the 
General  Laws  of  Oregon  for  1911.  The  complainants  in  Case 
number  U-F  75  are  the  La  Grande  Commercial  Club,  an  organi- 
zation of  business  men  in  the  city  of  La  Grande,  and  two  citizens 
of  that  municipality,  who  are  competent  complainants  under  the 
terms  of  the  Public  Utilities  act. 

The  schedules  attacked  by  the  complaint  of  the  La  Grande 
Conmiercial  Club  and  others  were  put  in  effect  October  15,  1913, 
for  electric  service  at  Baker,  Haines,  Rock  Creek,  Bourne,  North 
Powder,  Union,  Cove,  Hot  Lake,  La  Grande,  Island  City,  Alicel, 
Imbler,  Elgin,  and  generally  throughout  the  territory  covered  by 
service  lines  in  the  three  counties  named.  The  Commercial 
Club  complaint  was  specificaDy  directed  to  the  application  of 
these  rates  in  La  Grande.  By  answer,  the  defendant  set  up  the 
general  application  of  its  rates  throughout  the  territory  served, 
and  prayed  that  all  of  the  rates  maintained  by  it  be  investigated 
by  the  Commission.  Thereupon  the  Commission  commenced  a 
general  investigation,  upon  its  own  motion,  of  all  of  the  electric 
rates  of  the  Eastern  Oregon  Company,  to  determine  whether  they 
were  in  any  respect  unreasonable,  or  unjustly  discriminatory. 
Defendant's  gas  rates  in  Baker  are  not  involved  herein. 

While  the  complaint  and  the  statement  brought  in  issue  gen- 
erally all  of  the  electricity  schedules  of  the  Eastern  Oregon  Com- 
pany, the  testimony  has  centered  around  the  Residence  and 
Commercial  Lighting  Rate  Schedules,  and  no  evidence  has  been 
received  which  would  tend  to  show  the  other  rate  schedules  of 
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the  utility  were  excessive.    The  Lighting  Schedules  in  effect  at 
the  time  of  the  filing  of  the  complaint  were  as  follows: 

20  cents  per  kilowatt  hour.  If  bill  is  paid  on  or  before  the 
10th  day  of  the  month  following  that  in  which  service  is  ren- 
dered, the  following  rates  will  be  charged: 

Residence  Lighting  Rate. 


' 

Rate  in  Cents 

Per  Kilowatt 

Hour. 

For  consumption  in  one  month — 
First  25  kilowatt  hours 

15 

Next   26  kilowatt  hours  ...«..•. 

14 

Next   26  kilowatt  hours  

12 

Next    25  kilowatt  hours   , 

11 

Minimum  charge,  $1  per  month. 

Commercial  Lighting  Raie, 

Applying  when  100  or  more  kilowatt  hours  are  used  in  one 
month  by  any  customer  for  lighting : 


For  constmiption  in  one  month — 

First  200  kilowatt  hours 

Next  200  kilowatt  hours 

Next  200  kilowatt  hours 

Next  200  kilowatt  hours 

All  over  800  kilowatt  hours  . . . 
Minimum  charge  $10  per  month. 


Rate  in  Cents 

Per  Kilowatt 

Hour. 


10 
8 
6 
5 
4 


It  has  been  the  practice  of  the  utility  to  apply  the  above 
schedules  to  both  residences  and  commercial  houses.  The  com- 
mercial lighting  rate  was  applied  where  the  consumption  ex- 
ceeded 100  kilowatt  hours  during  the  month,  and  the  residence 
lighting  rate  was  applied  where  the  consumption  was  less  than 
100  kilowatt  hours  during  the  month. 

After  the  commencement  of  the  proceedings  herein,  and  short- 
ly prior  to  the  hearing,  the  utility  put  into  effect  in  the  city  of 
Baker  a  reduced  schedule  of  lighting  rates,  as  follows: 
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Residence  Lighting  Bates  ai  Baker. 


For  consumption  in  one  month — 

First  100  kilowatt  hours 

Next  100  kilowatt  hours 

Next  100  kilowatt  hours 

Next  100  kilowatt  hours 

Next  100  kilowatt  hours 

Next  100  kilowatt  hours 

Next  100  kilowatt  hours 

All  over  700  kilowatt  hours  . . . 


Rate  in  Cents 

Per  Kilowatt 

Hour. 


10 
9i 
9 

8J 
8 
7 
6 
6 


Subject  to  discount  of  10%  if  paid  by  the  10th  day  of  the  fol- 
lowing month.  Minimum  bill,  $1,  to  which  discount  did  not 
apply. 

The  Eastern  Oregon  Company  did  not  make  the  rates  carried 
in  the  last  enumerated  schedule  applicable  in  any  territory  served 
by  it  except  the  city  of  Baker,  and  in  all  other  districts  the  first 
enumerated  schedules  still  remain  in  force.  The  circumstances 
under  which  these  reduced  rates  were  made  applicable  in  Baker 
will  be  referred  to  later  herein. 

At  the  hearing  it  was  indicated  to  the  Commission  that  the 
form  of  schedule  maintained  by  the  utility,  a  block  rate  with 
prompt  payment  discount,  was  satisfactory  generally  to  the  com- 
munities served  and  to  the  utility,  and  that  whatever  order 
should  be  made  should  preferably  be  upon  that  rate  basis.  The 
steps  in  this  block  rate  schedule  seem  to  be  too  long,  and  a  better 
progression  would  call  for  a  somewhat  higher  initial  rate  for  the 
first  step  applicable  for  a  much,  smaller  number  of  kilowatt 
hours.  But  in  view  of  the  facts  that  these  rates  were  the  result 
of  deliberate  study  and  agreement  between  the  municipality  and 
the  utility,  and  that  aU  parties  hereto  have  expressed  their  satis- 
faction with  tihs  general  system  of  stating  rates,  the  Commission 
does  not  believe  a  readjustment  of  the  blocks  is  now  called  for. 

As  required  by  §§  9  and  10  of  the  Public  Utilities  act  (Laws 

of  1911,  chap.  279)  an  appraisal  has  been  made  of  the  property 

of  the  utility,  actually  used  and  useful  in  the  public  service. 

For  the  purpose  of  better  advising  the  Commission  in  this  regard, 

a  demand  was  made  upon  the  company  to  answer  in  detail  as  to 

its  capitalization,  fimded  and  other  indebtedness,  and  franchises; 
P.U.R.1915D.  58 
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and  to  supply  an  inventory  of  its  property,  whether  used  or  use- 
ful in  the  .public  service  or  otherwise;  and  to  state  the  cost  there- 
of, and  the  estimated  cost  of  reproduction  and  the  depreciation 
which  has  accrued  thereon;  the  earnings  and  expenses  from 
utility  services  and  from  other  sources ;  the  units  of  production, 
and  the  number  of  each  class  of  customers  served;  and  the 
fixed  charges,  taxes,  and  other  charges  to  be  met  by  the  utility. 
Returns  made  by  the  utility  were  checked  by  the  Commission's 
engineering  force,  and  by  a  member  of  the  Commission,  and  the 
results  of  their  investigations  were  embodied  in  reports.  All 
these  matters  were  placed  in  evidence,  together  with  the  testi- 
mony of  witnesses  called  thereon,  and  have  been  considered. 
Upon  the  record  so  made,  these  findings  of  value  are  predicated. 

Property  Valued. 

The  property  valued  includes  the  production,  transmission,  and 
distribution  equipment  of  the  Eastern  Oregon  Company,  situated 
in  the  three  counties  named,  with  the  usual  appurtenances  and 
incidental  properties.  The  system  includes  four  water  power 
generating  plants,  known  as  the  Fremont,  Bock  Creek,  Morgan 
Lake,  and  Cove  hydro-electric  power  plants,  with  a  combined 
generating  capacity  of  approximately  2,500  kilowatts. 

At  the  time  the  complaint  was  filed  the  utility  maintained  an 
auxiliary  steam  plant  at  Baker,  with  a  capacity  of  460  kilowatts. 
This  plant  was  destroyed  by  fire  during  the  pendency  of  the  pro- 
ceedings before  the  Commission.  While  this  plant  is  temporarily 
out  of  Commission,  the  necessity  for  a  steam  auxiliary  plant  has 
been  considered  in  making  the  rates  prescribed  in  this  order,  but 
the  plant  has  not  been  included  in  the  findings  of  value. 

These  generating  systems  serve  the  communities  above  named 
by  high-tension  transmission  lines  with  distributing  systems  in 
each  city  and  village.  Eleven  substations  are  maintained  for  dis- 
tribution purposes. 

Also  included  in  the  valuation  is  a  gas-producing  and  distrib- 
uting plant  located  in  the  city  of  Baker,  included  in  the  porper- 
ties  acquired,  as  afterwards  shown,  from  Baker  Gas  &  Electric 
Company. 

Xot  included  in  the  appraisal  of  operating  properties  are  (1) 
Ora  Dell  lands,  an  abandoned  hydraulic  power  development,  80 
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acres,  valued  at  $1,000;  and  (2)  Proposed  Eeservoir  Site  on 
Eock  Creek,  160  acres^  valued  at  $2,000.  Neither  of  these 
properties  are  used  or  useful  in  the  public  service. 

VcUiuUion  of  Water  Powers. 

In  determining  the  proportion  of  the  total  plant  of  the  utility 
to  be  assigned  for  water  power  rights  and  privileges,  the  Com- 
mission has  determined  the  value  of  each  power  now  operated  as 
a  whole,  to  the  extent  to  which  it  has  been  developed,  regardless 
of  whether  located  entirely  on  patented  lands,  or  in  part  ground- 
ed on  revocable  permits  from  the  government  to  use  portions 
of  the  National  Forest  necessary  for  the  project.  The  Commis- 
sion has  then  apportioned  the  value  of  the  powers  which  are  in 
part  dependent  upon  the  government's  permits,  and  has  included 
the  proportion  which  the  ownership  by  the  utility  indicates  as 
fairly  representing  the  value  of  the  privately  owned  lands  and 
appurtenant  rights  and  privileges.  In  other  words,  this  Commis- 
sion wiU  not  capitalize  the  bounty  of  the  nation  for  the  benefit  of 
the  individual. 

The  expenses  incident  to  the  use  of  the  government  land  and 
payments  on  account  of  the  use  permits  are,  under  the  Commis- 
sion's Classificatio;n  of  Accounts,  properly  taken  in  as  operating 
expenses,  and  have  been  so  treated  in  these  findings. 

Franchises. 

There  are  no  special  features  in  connection  with  the  secondary 
or  local  franchises  granted  by  the  various  municipalities  served 
by  the  utility  which  need  comment  here,  except  that  in  Baker  by 
the  terms  of  the  franchise,  commencing  in  1907,  3  per  cent  of  the 
gross  revenues  from  the  sale  of  electricity  and  gas  shall  be  paid 
to  the  city  during  the  remaining  fifteen  years  of  the  life  of  the 
franchise.  A  similar  provision  is  contained  in  the  franchise  of 
the  town  of  Haines.  By  the  franchises  granted  by  North 
Powder,  Union,  Island  City,  Elgin,  and  La  Grande  certain  minor 
privileges  are  conceded  by  the  utility  in  the  way  of  free  service 
or  common  user  of  poles,  etc.,  which  need  not  be  further  men- 
tioned or  considered  in  this  connection. 
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Corporate  History. 

The  Eastern  Oregon  Company  is  the  successor  of  a  number  of 
utilities  which  had  operated  in  the  Grand  Eonde  and  Powder 
river  valleys.    These  are  briefly  described  as  follows: 

Baker  Light  &  Power  Company  Property. 

This  utility  was  operated  under  the  original  franchise  granted 
by  Baker  City  to  Joseph  A.  Henry,  and  by  him  transferred  to  the 
Baker  Gas  &  Electric  Company.  Subsequently  anotiier  electric 
utility,  the  Eock  Creek  Power  &  Transmission  Company,  and  the 
Baker  Gas  &  Electric  Company  were  consolidated  under  the 
name  of  Baker  Light  &  Power  Company.  The  consolidated  com- 
pany (passing  through  the  hands  of  Eay  Nye  as  trustee)  was 
acquired  by  the  Elkhom  Light  &  Power  Company,  At  the  time 
of  the  consolidation  the  Elkhom  Light  &  Power  Company  oper- 
ated the  Eock  Creek  plant,  and  the  electrical  transmission  and 
distribution  system,  the  steam  auxiliary  plant  in  Baker,  and 
a  small  gas  utility  in  Baker. 

Fremont  Power  Company. 

This  electric  utility  was  organized  in  connection  with  the 
development  of  the  Eed  Boy  mine  in  the  Blue  mountains. 

Orande  Ronde  Electric  Company. 

This  utility  has  been  operated  in  a  small  way  in  La  Grande 
and  a  portion  of  the  Grande  Eonde  valley  adjacent  to  La  Grande. 
Its  plant  was  somewhat  antiquated.  It  is  shown  by  the  evidence 
that  its  earnings  had  been  highly  lucrative.  An  option  was  given 
to  the  Fremont  Power  Company  in  consideration  of  $10,000,  for 
the  purchase  of  the  Grand  Eonde  Electric  Company's  plant  upon 
the  further  payment  of  $290,000. 

For  the  purpose  of  consolidating  the  various  properties,  the 
Eastern  Oregon  Light  &  Power  Company  was  organized.  The 
consolidation  of  the  Elkhom  Light  &  Power  Company  and  Fre- 
mont Power  Companies  was  effectuated  August  34,  1909,  and 
very  shortly  afterwards  the  Eastern  Oregon  Light  &  Power  Com- 
pany exercised  its  option  to  purchase  the  properties  of  the  Grand 
Eonde  Electric  Company. 
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In  N*oveinber,  1912,  the  Eastern  Oregon  Company  acquired 
the  property  of  the  Elgin  Electric  Company  by  bill  of  sale. 

It  is  to  be  noted  that  at  the  time  these  various  properties  were 
acquired  by  Eastern  Oregon  Light  &  Power  Company,  each  of 
them  was  a  developed  utility,  with  a  going  business,  and  the  sub- 
stantial clientage  of  attached  customers.  These  facts  were 
determining  factors  in  the  purchase  price  of  the  Grand  Eonde 
Electric  Company  and  the  Elgin  Electric  Company,  which  were 
-acquired  outright  for  cash,  at  a  purchase  price  which  reflected 
<5learly  the  earning  power  of  the  proi)ertiefl. 

Original  Cost. 

Inability  to  procure  the  books  of  account  of  the  predecessor 
•corporations  which  were  included  in  this  consolidation  makes  it 
impossible  to  state  the  precise  original  cash  cost  of  the  various 
portions  of  the  physical  properties  embraced  in  the  present 
system  as  and  when  acquired  by  the  predecessor  and  constituent 
utilities.  The  apparent  cost  of  the  constituent  companies  and 
property  to  the  Eastern  Oregon  Company  follows  (the  gas  utility 
included  with  the  electric)  : 

43uin8  paid  in  dlBcharge  of  the  following  underlying  liens  with 
accrued  interest,  paid  either  in  cash,  or  witii  bonds  of 
Eastern  Oregon  Company  at  86 — 

fremont  Power  Company  bonds 1 

Mortgage  held  by  Ray  Njq  on  Fremont  Power  Company  I       ^oo  koq  17 

plant  j      ^«>»«»*"- 

Elkhorn  Light  &  Power  Co.  mortgage  to  Nye J 

Baker  Light  &  Power  Co.  bonds,  par  value $400,000.00 

Premiiun  paid  for  cancelation  of  portion  of  bonds       7,400.00 
Interest 12,000.00 

419,400.00 

Purdiase  price  of  Grand  Ronde  Electric  Company, 

cash  in  addition  to  $10,000  previously  paid 

for  opticm 890,000.00 

Settlement  of  contract  of  Fremont  Power  Co.  to 

supply  power  to  Red  Boy  mine  (claimed  by  the 

utility  to  represent  water  right  of  the  Fre- 
mont properties,  with  such  development  work 

as  had  been  done  by  the  Mining  Company)    . .  80,000.00 

Equity  of  stockholders  of  Fremont  Power  Co.  and 

Elkhorn  Light  &  Power  Company  transferred 

in  consideration  of  issuance  of  $1,500,000  in 

common  stock— computed  on  the  basis  of  the 

offer  of  the  Fremont  Power  Co 15,000.00 

Equity  of  the  Fremont  Power  Co.  in  option  of 

Grand  Ronde  Electric  Company 10,000.00 

Purchase  of  Elgin  plant,  inventory  value $3,940. 89 

Intangible  value  of  Elgin  plant 1,500.00 

5,440.89 
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Reorganization    expenses,    including    expenses    of 

issuance  of  bonds  and  sale  of  same 46,620.66 

Other  expenses  incurred  in  sale  of  bonds $2,036 .  01 

Two  per  cent  commission  on  sale  of  bonds 4,560 .  00 

6,596.01 

Additions  and  betterments,  extensions  and  im- 
provements, as  shown  by  affidavit  of  Genl. 
Mngr.  and  Auditor,  at  Stockholders'  Meeting 
May  2,  1914,  $236,586.01— deduct  Elgin  plant 
$5,440.89  previously  listed    ^.        '  $230,145.12 

Total  apparent  cost,  to  May  2,  1914   $1,576,722.85 

Credit; — 

Arc  Light  Circuit  for  street  lighting  sold  City 

of  Baker $4,250.00 

Insurance  received  from  South  Baker  plant 20,000 .  00 

Total  credit 24,260.00 

Net  nominal  cost  of  plant $1,552,472.85 

The  record  shows  the  expenditures  for  additions  and  better- 
ments specified  above  have  largely  been  met  out  of  earnings. 
Replacements  and  retirements  included  in  the  item  would  be 
shown  as  credits,  if  the  amount  of  duplication  was  ascertainable. 

It  has  been  pointed  out  by  the  Conmiission  in  the  case  of 
Campbell  v.  Hood  Eiver  Gas  &  Electric  Co.  XJ-F-82  [ante,  855] 
that  expenses  in  connection  with  the  issuance  of  funded  debt  or 
sale  of  stock  are  not  properly  chargeable  to  plant  account,  but, 
under  the  Commission's  Classification  of  Accounts  for  electric 
and  gas  utilities,  must  be  charged  to  the  accounts  Amortization 
of  Debt  Discount  and  Expense,  or  Unextinguished  Discount  on 
Capital  Stock,  and  not  to  Fixed  Capital  accounts.  The  item  of 
$6,596.01,  and  a  portion  of  the  $46,620.66  item  above  (the  pre- 
cise proportion  of  which  cannot  be  definitely  stated)  should 
therefore  be  surcharged  against  the  items  included  in  the  plant 
account. 

These  charges  for  acquisition  of  properties  and  reorganization 
expenses  have  been  met  principally  out  of  the  issuance  of  bonds 
and  preferred  stock,  and  the  expenditures  for  additions  and 
betterments  have  largely  been  met  out  of  surplus  earnings. 

The  outstanding  capital  stock  of  the  company  consists  of 
$1,500,000  in  common  stock,  and  $460,000  issued  as  preferred 
stock,  entitled  to  receive  7  per  cent  cumulative  dividends  and  no 
more,  prior  to  the  payment  of  dividends  on  the  common  stock, 
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and  to  participate  in  the  distribution  of  the  assets  of  the  company 
in  the  event  of  winding  up  of  its  affairs,  prior  to  the  common 
stock,  at  pax,  with  accrued  interest.  The  entire  amount  of  com- 
mon stock  of  the  company  was  issued  in  payment  for  the  transfer 
of  the  equity  of  the  Elkhom  Light  &  Power  Company,  and  the 
Fremont  Power  Company,  in  the  respective  utiKty  plants  owned 
by  them.  The  properties  transferred  by  the  Elkhom  Light  & 
Power  Company  in  consideration  of  common  stock  of  the  East- 
ern Oregon  Company  of  the  par  value  of  $1,000,000,  fully  paid 
and  nonassessable,  were  transferred  subject  to  two  mortgages: 
the  first  to  secure  an  outstanding  bond  issue  for  $400,000,  and 
second  to  secure  a  note  for  $142,800  with  accrued  interest  The 
Fremont  Power  Company  property  was  transferred  subject  to  an 
outstanding  bond  issue  of  $250,000,  and  to  a  second  mortgage  to 
secure  $110,000.  The  interest  on  these  mortgages  was  in  default 
when  the  properties  were  taken  over  by  the  Eastern  Oregon  Light 
&  Power  Company.  It  is  practically  conceded  in  this  case  that 
the  value  of  the  equities  transferred  by  the  two  companies  in  con- 
sideration for  the  issuance  of  common  stock  was  nominal.  This 
is  evidenced  by  the  fact  that  the  Fremont  Power  Company  made 
a  proposition  to  the  Eastern  Oregon  Light  &  Power. Company  to 
sell  and  convey  its  entire  plant,  property,  assets,  franchises,  etc., 
for  $5,000  cash,  subject  to  the  mortgages  before  mentioned,  or  an 
exchange  of  such  cash  for  $500,000  in  common  stock  of  the 
Eastern  Oregon  Light  &  Power  Company  in  Heu  of  such  cash 
payment.  The  proposition  was  accepted,  and  the  Eastern 
Oregon  Light  &  Power  Company  elected  to  issue  $500,000  of  its 
common  stock  in  payment  of  such  equity.  This  transaction  was 
simultaneous  with  the  issuance  of  $1,000,000  in  common  stock 
for  the  equity  of  the  Elkhom  Light  &  Power  Company. 

With  the  exception  of  $30,000  in  par  value  of  preferred  stock 
which  was  issued  to  the  Eed  Boy  Mines  Company  in  settlement 
of  its  contract  as  above  described,  the  preferred  stock  of  the  com- 
pany to  the  amount  of  $843,500  par  value  was  issued  at  86.  Of 
the  sums  so  issued,  $49,900  was  applied  on  the  dividend  declared 
April  4,  1914.  A  resolution  of  the  board  of  directors  held  that 
day  recited  that  certain  preferred  stockholders  indicated  a  desire 
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to  apply  their  dividends  then  declared  out  of  surplus  eamings  in 
the  purchase  of  preferred  stock  at  the  same  basis,  85  per  cent,  as 
had  previously  been  determined  by  resolution  of  the  board  of 
directors,  instead  of  taking  their  declared  dividends  in  cask 
The  yield  on  such  stock  would  be  approximately  8  J  per  cent  per 
annum,     $76,500  of  preferred  stock  was  issued  to  the  trustees. 

Funded  Debt. 

The  present  bond  issue  of  the  company  was  authorized  Aug- 
ust 24,  1909.  The  trust  deed  upon  all  the  properties  of  the  com- 
pany secures  an  authorized  issue  of  bonds  to  the  amount  of  $2,- 
760,000,  dated  October  1,  1909,  due  in  twenty  years  with  6  per 
cent  semiannual  interest,  redeemable  at  any  interest  pay  day  at 
par  plus  6  per  cent  plus  accrued  interest. 

The  $1,200,000  in  bonds  issued  were  disposed  of  as  follows: 

$750,000  par  value,  sold  at  85  per  cent  for  cash; 

$22,800  par  value  sold  at  92 J  per  cent  for  cash ; 

$192,500  par  value  exchanged  at  92J  per  cent  for  bonds  of 
Baker  Light  &  Power  Company  secured  by  the  first  mortgage  be- 
fore mentioned,  at  par; 

$26,000  par  value  exchanged  at  95  per  cent  for  Baker  Light  & 
Power  Company  bonds  at  par ; 

$3,500  par  value  issued  to  the  Fidelity  Trust  Company,  the 
trustee  under  the  company's  bond  issue,  for  its  fees  for  handling 
bonds,  at  95  per  cent  The  proceeds  of  the  bond  issue  of  $1,200,- 
000  was  $1,054,487.50,  which  indicated  a  return  expected  by  in- 
vestors therein  of  approximately  7 J  per  cent  per  annnm. 

Operating  Revenues  and  Expenses. 

The  following  statements  show  the  operating  revenues  and  ex- 
penses of  the  utility  for  the  fiscal  year  ending  June  80,  1914. 
Certain  adjustments  have  been  made  whicb  are  not  shown  on  the 
utility's  books  of  accounts,  which  are  clearly  indicated  as  not  hav- 
ing been  '^necessary  to  the  maintenance  of  the  organization  of  the 
utility,  production  of  the  commodity  sold  and  the  services  rea- 
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dered  and  to  the  collection  of  revenue"  (Uniform  Classification 
of  Accounts  for  Electric,  Gas,  &  Water  Utilities,  p.  12)  and 
therefore  are  not  properly  to  be  charged  to  Operating  Expenses. 

Charged  in  the  accounts  maintained  hj  the  company,  under 
Salaries  and  Expenses  of  General  OflScers,  is  $6,000  for  the  an- 
nual salary  of  the  president.  It  is  shown  that  the  president  of 
the  Company  lives  in  Ifebraska,  is  infrequently  in  Oregon,  that 
his  services  have  been  mostly  in  connection  with  the  financing  of 
the  corporation,  and  that  prior  to  the  fiscal  year  under  investiga- 
tion, and  until  after  this  investigation  had  been  commenced,  his 
salary  had  never  been  charged  to  operation,  but  had  been  charged 
as  against  Suspense,  Reorganization  Expenses,  or  Commission  on 
Sales  of  Securities,  The  salary  and  expenses  of  the  general  man- 
ager of  the  plant  at  Baker  are  included  in  the  expense  statements 
following.  Without  in  any  way  reflecting  upon  the  propriety  of 
the  charge  for  salary,  we.  find  that  it  is  not  such  an  expense  as, 
under  the  Commission's  classification  of  accounts,  is  properly 
chargeable  to  operating  expenses,  and  that  this  sum  should  be 
charged  to  income  account.  Similarly  the  Commission  has  sur- 
charged account  Expenses  of  General  Officers  with  $2,673.75, 
representing  traveling  expenses  of  the  president  of  the  Company 
from  his  home  in  Nebraska  to  the  office  of  the  Company  at  Baker, 
expenses  at  Baker,  and  various  expenses  in  connection  with  the- 
negotiation  of  a  contract  to  take  the  power  of  Eagle  River  Elec- 
tric Power  Co.,  a  prospective  rival  utility  at  Baker.  The  item  so 
surcharged  covers,  as  well,  some  items  incurred  in  a  previous 
year.  Similarly  the  Commission  -has  surcharged  $1,810.71 
covering  traveling  expenses  of  the  president,  generally  similar 
in  nature  to  the  item  last  mentioned. 

No  supporting  details  or  vouchers  accompany  these  expense 
items,  and  the  items  were  not  entered  on  the  company's  books  at 
or  about  the  time  they  were  incurred,  or,  indeed,  until  after  the 
books  had  been  closed  at  the  end  of  the  fiscal  year. 

It  is  found  as  a  fact  that  the  sum  remaining  in  (General  Ex- 
penses is  reasonably  sufficient  for  the  purpose  contemplated,  and 
will  cover  the  reasonably  necessary  expenditures  of  the  utili^ 
for  operation. 
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Residence  

Commercial 

Porch  Light   

Meter,  Sign  &  Window  . . . . 

Flat,  Sign  &  Window 

Miscellaneous,  Short  Term 

Ministerial , 

•City  Lighting: 

Arcs 

Incandescent 

Metered   

Streamers    , 

Combined  Tailor  Rate  . . . . . 

Heating  &  Cooking 

Special  Lighting   , 

Power 

Planing  Mill 

Flouring  Mill 

Special  Power    , 

Mining  

Elevator  

Refrigerator    

Total 

Store  Profit   

Miscellaneous   , 

Meter  Maintenance 

Total  Electric 


Revenue. 


$62,261.04 

40,124.23 

425.05 

15.55 

2,105.05 

42.45 

1,358.85 

12,558.70 

4,436.40 

217.65 

595.30 

473.54 

1,333.98 

2,715.57 

16,423.30 

3,445.30 

6,823.12 

3,192.45 

60,905.30 

284.75 

480.00 


$210,217.58 

767.23 

111.00 

42.05 


$211,137.86 


K.W.H.  Sold. 


395,971 

468,643 

13,877 

194 

35,277 

829 

13,187 

337,338 

94,172 

2,444 

108,000 

5,481 

38,033 

43,750 

487,811 

177,812 

530,202 

177,157 

3,936,474 

4,310 

17,699 


6,888,161 


6,888,161 


Average 

Revenue 

Per 

K.W.H.Sold 

(Cents). 


15.72 
8.57 
3.06 
8.02 
5.97 
5.12 

10.29 

3.72 

4.71 

8.90 

5.51 

8.64 

3.52 

6.21 

3.37 

1.94 

1.285 

1.80 

1.294 

6.61 

2.71 


3.05 


3.07 


OiU  Revenues. 


Revenue. 

Hiousand 
Cu.  Ft.  Sold. 

Average 
Revenue  Per 
M  Ft.  Sold. 

Commercial  Heating  &  Lighting: 
Metered   

$6,382.15 
54.40 

3,076.8 
28.0 

$2.06 

Prepay ..••• 

1  94 

Total 

$6,386.55 

942.17 

31.40 

3,104.8 

$2.05 

By  Products 

Rent  of  Gas  Appliances 

Total  Gaa 

$7,360.12 

3,104.8 

n.M 

Total  GroBB  BarningB,  Bleotricity  and  Gas  Sales $218,497.j 
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Operating  Bvpensea, 

Total  Gross  Reyeaiie  (Electric) $211,137.80 

Bleotrio  Operating  Expenses: 

Production  Expenses 119,870.27 

Transmission  Expenses 2,417.77 

Transformation  Expenses   2,060.17 

Distribution  Expenses 6,022.42 

Utilization  Expenses 2,862.46 

Commercial  Expenses  10,821.31 

General  Expenses 15,993.31 

Total  Operating  Expenses  (Electric)  $60»047.71 

Gross  Income  (Electric)    $151,000.15 

Total  Gross  Revenue  ( Gas)    $7,360.12 

Gas  Operating  Expenses: 

Production  Expenses $4,485.92 

Distribution  Expenses 53.76 

Utilization  Expenses 76.93 

Conunercial  Expenses 256.75 

General  Expenses 214.82 

Undistributed  Expenses 32.00 

Total  Operating  Expenses  (Gas) ....  $5,120.17 

Gross  Income  (Gas)    $2,239.95 

Total  System  Operating  Expenses  . .  •  $65,167.88 

Total  System  Gross  Income $153,330.10 

Mlectrie: 

Gross  Income  ( Electric)    $151,090.15 

Taxes    $7,827.64 

Uncollectible  Accounts 1,350.00 

Totel  Deductions $9,177.64 

Gross  Income  Less  Taxes  and  Uncol- 
lectible Accounts  $141,912.51 

008: 

Gross  Income   (Gas)    $2,239.95 

Taxes    $312.00 

Total  Deductions $312.00 

Gross  Income,  less  Taxes $1,927.95 

Total    System,   Gross   Income,   Less 
Taxes  and  Uncollectible  Accounts  $143,840.46 

Depreciaiion  Amuiity. 

Section  17  of  the  Public  TTtiKties  act  (Laws  of  1911,  chap. 
279)  reqtdTes  the  Commission  to  provide  for  a  depreciation  fund 
to  be  maintained  by  the  utility,  for  the  purpose  of  keeping  the 
property  in  a  state  of  efficiency  corresponding  to  the  progress  of 
the  industry.  This  depreciation  must,  by  law,  be  provided  for 
in  fixing  the  rates,  tolls,  and  charges  to  be  paid  by  the  public 
The  fund  so  created  must,  under  the  statute,  be  preserved  and 
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administered  in  conformity  with  the  rules  to  be  prescribed  by  the 
Commission.  Testimony  at  the  hearing  was  on  the  assumption 
that  the  depreciation  annuity  would  be  computed  on  a  straight 
line  basis.  However,  the  statute  plainly  requires  the  deprecia- 
tion annuity  to  be  treated  on  a  sinking  fund  basis. 

The  amount  of  such  fund  now  found  necessary  to  be  set  aside 
annually,  computed  on  a  4  per  cent  sinking  fund  basis,  is,  for  the 
electric  utility  operations,  $17,330,  and  for  the  gas  utility  oper- 
ations, $800. 

These  sums  have  been  considered  by  the  Commission  in  the 
apportionment  of  operating  expenses  hereinbefore  mentioned, 
and  in  naming  the  rates  hereinafter  prescribed. 

Following  the  decision  of  the  Commission  in  the  case  of  Camp- 
bell V.  Hood  Eiver  Gas  &  Electric  Co.  Case  No.  U-F-82,  [ante, 
865],  all  moneys  set  aside  for  such  annuity  shall  be  carried  in  a 
depreciation  fund,  and  expended  in  the  manner  contemplated  by 
§  17  of  the  Public  Utilities  act,  and  shall  be  used  for  no  other 
purpose.  The  utility  will  be  allowed  to  exercise  a  primary  dis- 
cretion in  the  mannef  in  which  it  will  expend  or  invest  such 
fund,  but  will  be  required  to  submit  to  the  Commission  for  ap- 
proval any  rules  it  may  desire  to  adopt  for  such  purposes,  and 
will  be  required  to  conform  to  the  Commission's  uniform  system 
of  accounts  in  recording  transactions  concerning  any  portion  of 
such  f  und« 

Reproduction  Cost  New. 

To  reproduce  the  properties  of  defendant  used  and  useful  in 
the  public  service,  as  of  June  30,  1914,  considered  as  a  going 
concern,  would  reasonably  have  required  the  expenditure  of  the 
following  sums : 

Electric  Utility  Properties  $1,186,712 

Gas  Utility  Properties 42,738 

Total  Operating  Properties $1,229,450 

Material  and  supplies  on  hand  are  included  in  the  foregoing 
but  not  working  capital  or  credit 

Accrued  Depreciatioiu 

Age  and  use  have  resulted  in  the  accrual  of  depreciation  of 
certain  of  the  properties  included  in  this  valuation,  and  to  ft 
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lessening  of  future  life  and  usefulness  of  such  properties.  This 
lessens  the  value  of  the  present  operating  plant  of  the  utility  by 
the  following  sums,  as  compared  with  a  new  plant  of  the  char- 
acter contemplated  in  the  reproduction  cost  new  estimate  : 

Electric  utility  properties $166,440 

Gas  utility  properties  • 15,550 

What  has  been  said  by  the  Commission  in  the  case  of  Camp- 
bell V.  Hood  Eiver  Gas  &  Electric  Co.  supra,  as  to  such  accrued 
depreciation  being  equivalent  to  a  withdrawal  of  capital,  is  ap- 
plicable in  the  present  case. 

Conchman  as  to  Value. 

• 

Based  on  the  foregoing,  the  Commission  finds  the  value  of  the 
defendant's  property,  actually  used  and  useful  in  the  service  of 
the  public  as  a  public  utility,  as  of  June  30th,  1914,  all  consid- 
ered as  a  going  concern,  was: 

Electric  utility  property $1,020,300 

Gas  utility  property    27,200 

Total $1,047,500 

In  addition  to  stores  and  supplies  on  hand,  included  in  the 
foregoing,  the  defendant  will  necessarily  employ  as  working 
capital  either  cash  or  credit  to  the  amount  of  $20,000  in  its  elec- 
tric utility  operations,  and  $1,000  in  its  gas  utility  operations. 

Nonoperating  property,  including  the  Ora  Dell  and  Proposed 
Eock  Creek  Eeservoir,  are  not  included  in  this  finding.  Neither 
the  remnants  of  the  steam  auxiliary  plant  nor  the  insurance 
funds  received  after  its  destruction  have  been  included  herein. 

Apportionment  of  Operating  Expenses. 

Apportionments  of  the  operating  expenses  of  the  utility  have 
been  made  as  between  the  different  localities  served,  and  as  be 
tween  the  various  classes  of  customers  in  each  locality.  These  ap- 
portionments, laborious  and  involved,  have  been  made  both  in- 
cluding and  excluding  the  surcharged  items  of  general  expense 
previously  mentioned,  and  including  and  excluding  taxes  and  the 
depreciation  annuity  herein  provided  for.  It  is  unnecessary  to 
detail  the  steps  taken  or  the  methods  themselves,  for  each  method 
P.tTJLlWSD. 
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outlined  in  the  testimony  has  been  followed,  and  also  the  method 
suggested  by  the  Commission  in  the  case  of  Campbell  v.  Hood 
River  Gas  &  Electric  Co.  supra.  Each  apportionment  leads  to 
the  same  general  results^  although  differing  slightly  in  details  of 
the  final  statements:  (1)  that  the  present  Baker  rates  for  resi- 
dence and  commercial  lighting  are  in  and  of  themselves  ^emune^ 
ative  and  yield  a  fair  return  for  the  service  performed;  (2)  that 
the  present  rates  charged  La  Grande  commercial  and  residence 
lighting  customers  actually  and  comparatively  compel  such  cus- 
tomers to  pay  an  undue  profit  for  the  service  performed;  (3)  that 
actually  and  relatively  the  service  performed  at  La  Grande  is 
substantially  the  same  as  at  Baker,  and  that  the  cost  of  service  is 
no  greater  at  La  Grande  than  at  Baker;  (4)  that  the  oost  of  serv- 
ing the  smaller  communities  other  than  Baker  with  its  suburb. 
South  Baker,  and  La  Grande,  exceeds  the  cost  of  serving  the 
larger  communities  by  approximately  25  per  cent  of  the  cost  of 
service  at  Baker  and  La  Grande;  (5)  that  the  present  residence 
and  commercial  lighting  rates  in  such  smaller  communities  yield 
an  undue  profit  for  the  service  performed;  and  (6)  that  the  im- 
position of  the  rates  hereinafter  prescribed  as  reasonable  will, 
both  as  to  the  particular  communities  and  upon  the  business  as  a 
whole,  yield  a  substantial  profit  above  the  cost  of  operation,  taxes, 
and  depreciation  annuity. 

Comparison  of  Rates, 

As  shown  by  the  record,  the  rates  involved  herein,  except  at 
Baker,  are  considerably  above  the  general  level  of  rates  charged 
by  the  other  electric  utilities  in  Oregon.  The  Baker  rates  are 
fairly  comparable  with  the  general  average  of  rates  charged  for 
such  service  in  communities  of  the  same  size,  considering  circum- 
stances of  production,  transmission,  and  distribution.  The  rates 
hereinafter  prescribed  are  adjusted  so  that  on  the  whole  they 
bear  a  fair  relationship  to  charges  for  electric  residence  and  com- 
mercial lighting  in  other  Oregon  communities,  considering  al- 
ways population  and  service  conditions. 

Justification  for  the  Maintenance  of  Lower  Rates  in  Baker. 

In  justification  of  the  reduction  of  the  lighting  rates  in  Baker, 
previouslv  shown  as  having  taken  place  shortly  before  the  hea^ 
P.U.R.1915D. 
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mg  in  this  canse^  and  while  the  complaint  of  the  La  Grande 
Commercial  Club  was  pending^  the  defendant  utility  states: 

"These  rates  were  established  because  the  alternative  was 
presented  to  the  company  of  either  establishing  these  rates  or  of 
having  the  municipal  lighting  plant  enlarged  to  furnish  current 
for  commercial  purposes  in  Baker.  The  city  of  Baker  claims  to 
have  an  available  supply  of  water  sufficient  to  justify  the  enlarge- 
ment of  the  present  street  lighting  plant  so  as  to  extend  the  same 
for  commercial  lighting,  and,  to  avoid  this  competition,  the  com- 
pany was  compelled  to  and  did  establish  the  Baker  rates.  .  .  . 
The  rates  in  Baker  for  residence  and  conmiercial  purposes  are 
separate  and  distinct  from  the  rates  at  La  Grande  and  other 
places,  although  the  use  of  the  current  is  similar.  .  .  .  The 
present  Baker  rates  were  put  in  force  under  an  agreement  with 
the  City  Commissioners  who  accepted  them  and  by  reason  of 
their  establishment  abandoned  the  installation  of  a  commercial 
lighting  plant,  as  is  shown  by  the  exhibits  submitted  by  the  city 
(of  Baker).    .    .    . 

"While  it  is  true  that  the  city  did  not  actually  have  in  opera- 
tion a  municipal  lighting  plant  for  commercial  purposes,  it 
threatened  to  install  one,  and  it  was  to  meet  the  threat  and  to 
avoid  that  competition  that  the  Baker  rates  were  established. 
•     •     •' 

'^The  testimony  taken  on  the  hearings  shows  that  the  Baker 
rates  as  established  were  fixed  no  lower  than  was  absolutely  neces- 
sary to  meet  the  impending  competition,  and  that  they  are  remu- 
nerative,"   

Treating  the  allegations  of  the  defendant  in  argument  in  this 
behalf  as  established,  but  considering  also  the  situation  of  the 
communities  affected,  the  traffic  conditions  surrounding  the 
various  communities,  and  the  results  shown  by  the  cost  of  service 
analyses,  also  shown  in  evidence,  the  Commission  finds  that  the 
maintenance  of  higher  rates  for  residence  and  commercial  light- 
ing at  La  Grange  than  at  Baker  constitutes  an  unjust  discrimina- 
tion practised  against  the  locality  of  La  Grande,  and  the  patrons 
of  the  defendant  utility  located  in  such  city,  and  constitutes  an 
undue  preference  to  the  city  of  Baker  and  its  inhabitants  who 
patronize  the  defendant.  As  it  is  conceded  that  the  Baker  rates 
are  remunerative,  and  as  the  Commission  has  previously  herein 
P.U.R.19]aD. 
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ioimd  such  rates  reasonable  in  and  of  themselves,  and  that  thev 
would  be  a  reasonable  remuneration  for  the  service  performed  if 
Applied  at  La  Grande,  the  discrimination  found  now  to  be  un- 
just should  be  removed  by  placing  La  Grande  upon  the  present 
Baker  basis,  rather  than  by  disturbing  the  existing  schedule  of 
rates  at  Baker. 

Similarly,  though  to  a  lesser  degree,  the  present  Baker  rates 
constitute  an  unjust  discrimination  against  the  other  smaller 
communities  served  by  the  utility.  The  difference  in  cost  of 
service  warrants  a  somewhat  higher  rate  at  such  communities,  for 
the  first  block  or  step,  than  at  either  Baker  or  La  Grande,  but 
such  difference  should  gradually  narrow  with  increased  con- 
sumption and  finally  disappear. 

Conclitsioru 

From  the  record,  it  is  found  that  the  following  rates  and 
charges  for  electric  current  used  for  lighting  purposes  are  just 
and  reasonable,  and  are  not  unjustly  discriminatory  or  unduly 
preferential : 

Lighting  rates,  residence  and  commercial,  at  Baker  (including 
South  Baker)  and  at  La  Grande: 


For  consumption  in  one  month — 

First  100  kilowatt  hours 

Next   100  kilowatt  hours 

Next   100  kilowatt  hours 

Next   100  kilowatt  hours 

Next   100  kilowatt  hours 

Next   100  kilowatt  hoiirs 

Next   100  kilowatt  hours 

All  over  700  kilowatt  hours  . . . 


Rate  in  Gents 

per  Kilowatt 

Hour 


10 

8i 

8 

7 

6 

5 


Subject  to  a  prompt  payment  discount  of  10%  if  paid  within 
10  days  after  the  date  of  billing. 

Minimum  bill,  $1  per  month,  not  subject  to  discount. 

Lighting  rates,  residence  and  commercial^  at  localities  other 
than  Baker,  South  Baker,  and  La  Grande: 

P.U.R.1916D. 
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Rate  in  Cents 

per  Kilowatt 

Hour 

For  consumption  in  one  month — 

First  100  kilowatt  hours 

12 

Next   100  kilowatt  hours  

11 

Next   100  kilowatt  hours  

10 

Next   100  kilowatt  hours  

9 

Next   100  kilowatt  hours  

8 

Next   100  kilowatt  hours  

7 

Next   100  kilowatt  hours 

6 

All  over  700  kilowatt  hours  

5 

Subject  to  a  prompt  payment  discount  of  10%  if  paid  within 
10  days  after  the  date  of  billing. 

Minimum  biU,  $1  per  month,  .not  subject  to  discount 

ORDER. 

Upon  consideration  of  the  findings  made  in  the  above  entitled 
matter  and  this  day  filed  herein^  which  are  by  reference  made  a 
part  of  this  order^  it  is 

Ordered,  considered,  and  determined:  That  for  current  sup- 
plied after  August  Ist,  1915,  for  residence  and  commercial  light- 
ingy  defendant  Eastern  Oregon  Light  &  Power  Company  shall 
make  and  impose  the  rates  and  charges  hereinbefore  found  to  be 
just  and  reasonable,  and  nondiscriminatory,  in  lieu  of  the  rates 
for  such  service  herein  found  to  be  unjust,  unreasonable,  and 
unjustly  discriminatory.  Before  September  1,  1915,  the  de- 
fendant shall  file  with  the  Commission  new  schedules  clearly 
embodying  the  rates  herein  prescribed. 

It  is  further  ordered  that  the  defendant  shall  set  up,  as  a  part 
of  its  accounts,  the  depreciation  reserve  found  to  be  reasonable 
and  necessary ;  and  that  before  September  1, 1915,  it  shall  submit 
to  the  Commission  any  plan  it  may  desire  to  have  considered  for 
the  handling  of  such  depreciation  annuity  or  reserve.  Jurisdic- 
tion is  retained  for  the  purpose  of  making  such  further  order  as 
may  be  necessary  and  proper,  upon  the  submission  already  made 
herein,  in  event  of  the  failure  of  the  defendant  to  present  for  con- 
sideration such  plan. 

So  far  as  the  above-entitled  matters  relate  to  rates  other  than 
for  lighting,  the  complaint  (in  Case  No.  17-F  76)  is  dismissed^ 

P.U^.1916D.  69 
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and  the  investigation  (in  Case  No.  U-F  87)  is  discontinued 
without  prejudice. 

Public  Service  Commission  of  Oregon,  Thos.  K.  Campbell, 
Clyde  B.  Aitchison,  Frank  J.  Miller,  Commissioners. 


ARIZONA  OORPORATION  COMMISSION. 

IN  RE  ABIZONA  POWER  COMPANY. 
[Docket  No.  237.] 

Security  ismtea  ^  Purpose  ^  Construction  of  new  plant. 

A  power  company  was  authorized  to  issue  at  92  per  cent  of 
their  par  value,  $250,000  of  3^  year  8  per  cent  coUateral  gold  notes,  and 
to  issue  and  pledge  general  and  refunding  mortgage  6  per  cent,  thirty- 
year  gold  bonds  in  the  sum  of  $400,000  for  the  sole  purpose  of  securing 
the  payment  ot  the  ndtes,  such  bonds  to  bear  no  interest,  the  proceeds 
of  the  notes  to  be  devoted  to  the  construction  of  a  second  power  plant 
costing  approximately  $340,000,  the  balance  of  such  cost  to  be  provided 
for  out  of  funds  not  derived  from  the  sale  of  securities. 

[March  19,  1915.] 

Appijcation  by  the  Arizona  Power  Company  for  an  order 
authorizing  issuance  of  bonds  and  notes ;  granted. 

By  the  Commission:  Pursuant  to  notice  thereof,  this  cause 
came  on  regularly  for  hearing  at  the  oflSce  of  the  Commission  at 
Phoenix,  the  19th  day  of  March,  1915,  at  which  time  evidence 
was  introduced  and  submitted. 

The  Arizona  Power  Company  is  a  public  service  corporation 
having  its  principal  place  of  business  at  Prescott,  Arizona,  and 
is  engaged  in  the  generation  and  distribution  of  electric  energy 
to  municipalities,  mines,  and  other  users  of  power.  The  appli- 
cant has  constructed  on  Fossil  creek,  Yavapai  county,  Arizona,  a 
water  power  development,  with  a  power  house  on  the  Verde 
river,  from  which  power  is  transmitted  to  Prescott,  Jerome, 
Mayer,  Humboldt,  Clarksdale,  and  adjacent  districts.  The  con- 
sumers of  power  have  increased  their  demands  until  the  capacity 
of  the  present  plant  of  the  applicant  is  inadequate  to  meet  such 
demands,  and  for  the  purpose  of  new  construction  and  improve- 
ment of  facilities  to  meet  increased  demands,  the  applicant 
P.U.R.1915D 
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desires  to  erect  a  second  power  plant,  and  for  such  purpose  makes 
the  application  herein.  This  second  power  plant  will  be  located 
on  Fossil  creek,  using  the  waters  thereof  between  the  point  of 
origin  and  the  jdace  where  it  is  now  taken  to  supply  the  present 
installation.  The  proposed  plant  will  have  a  capacity  of  approx- 
imately 1,750  continuous  horse  power,  or  will  be  able  to  supply 
3,500  horse  power  of  motors  at  a  load  factor  of  50  per  cent 

The  distributing  system  of  the  existing  plant  is  developed  to- 
the  extent  that  it  can  largely  transmit  and  distribute  the  output 
of  this  second  power  plant,  and  the  effect  of  constructing  this 
.  second  plant,  in  addition  to  supplying  increased  demands,  will 
render  the  investment  in  the  distributing  system  of  the  existing 
plant  more  profitable  to  the  applicant,  and  will  also  result  in 
making  the  installed  peak  load  capacity  of  the  present  plant  more 
profitable. 

The  estimated  oost  of  the  proposed  second  development,  based 
upon  careful  surveys  and  engineering  study,  approximates  a  sum 
not  less  than  $340,000,  such  cost  to  be  liquidated  through  the 
proceeds  derived  from  the  sale  of  the  notes  herein  requested,  and 
from  certain  funds  in  the  treasury  of  the  applicant,  not  derived 
from  the  sale  of  any  securities.  The  authority  of  this  Commis- 
sion is  requested,  permitting  the  applicant  to  issue  and  dispose 
of  $250,000  of  the  applicant's  3i  year,  8  per  cent  collateral  gold 
notes,  issued  and  secured  in  accordance  with  the  collateral  indent- 
ure dated  July  1,  1915,  between  the  Arizona  Power  Company 
and  Guaranty  Trust  Company  of  New  York,  trustee,  a  copy  of 
such  indenture  being  on  file  with  this  Commission  and  made  a 
part  of  the  record  herein. 

An  offer  of  92  per  cent  of  the  par  value  of  said  notes  has  been 
secured  by  the  applicant,  the  margin  of  8  per  cent  representing 
discount,  and  brokerage  charges. 

For  the  purpose  of  securing  the  payment  of  said  notes,  and  the 
interest  thereon,  when  due,  the  applicant  requests  authority  to 
issue  and  pledge  its  general  and  refunding  mortgage  6  per  cent, 
thirty-year  gold  bonds,  in  the  sum  of  $400,000,  and  for  no  other 
purpose,  to  Guaranty  Trust  Company  of  New  York  and  William 
C.  Cox,  trustees.  These  bonds  shall  draw  no  interest  while  so 
deposited,  and  shall  be  regarded  strictly  as  security  for  the  pay- 
ment of  said  notes  as  above  set  fortli. 

P.U.R.1916D. 
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From  the  eyidence  and  the  whole  thereof ,  we  are  of  the  opin- 
ion that  the  application  should  be  granted^  and  it  is  the  decisicm 
of  this  Commission ;  and 

It  is  hereby  ordered:  That  The  Arizona  Power  Company  be 
and  the  same  is  hereby  permitted  and  authorized  to  make^  ex- 
ecute^ and  issue,  sell,  and  dispose  of  $250,000  of  its  3^  year,  8  per 
cent,  collateral  gold  notes,  issued  in  acoordanoe  with  the  collateral 
-indenture  herein  referred  to,  for  the  purpose  of  construction  and 
improyement  of  facilities  as  set  forth,  and  in  compliance  with  the 
record  herein. 

Said  notes  shall  be  sold  and  disposed  of  for  a  sum  not  less, 
than  92  per  cent  of  the  par  yalue  thereof,  the  proceeds  deriyed 
from  such  sale  to  be  paid  in  cash  into  the  treasury  of  the  appli- 
cant. For  the  purpose  of  securing  the  payment  of  said  notes,  and 
for  no  other  purpose,  the  applicant  is  hereby  authorized  and  pei^ 
mitted  to  issue  and  pledge  with  Guaranty  Trust  Company  of 
New  York,  trustee,  $400,000  par  value  of  its  general  and  re- 
funding mortgage  6  per  cent,  thirty-year  gold  bonds,  said  bonds 
not  to  draw  interest  while  so  deposited  nor  to  be  disposed  of  ex- 
cept in  payment  of  said  notes  and  interest  thereon  in  case  of  de- 
fault 

The  construction  herein  provided  for  shall  commence  on  or 
before  April  1,  1915,  and  shall  be  generally  completed  within  a 
period  of  twelve  months,  it  being  the  intention  of  this  order  that 
the  plant  shall  be  an  efficient  operating  unit  within  the  time 
herein  specified. 

Complete  and  detailed  records  of  original  cost  of  the  proposed 
plant  shall  be  kept  by  the  applicant,  and  report  thereof  filed  from 
time  to  time  with  this  Commission  as  it  shall  so  order. 

Upon  sale  of  the  notes  herein  authorized,  the  applicant  shall 
file  with  this  Commission  a  report  of  the  amount  of  proceeds 
derived  therefrom,  together  with  a  list  of  the  names  and  postoffice 
addresses  of  the  purchasers  thereof. 

Arizona  Corporation  Commission,  A.  W.  Cole,  W.  P.  Geary, 
Commissioners. 

Note. — By  a  supplemental  order,  Docket  No.  237,  dated  June  7, 
1915,  the  Commission  approved  revised  forms  of  the  proposed  col- 
lateral indenture  and  refunding  mortgage  authorized  in  the  above 
order. 

The  Commission  has  also  authorized  the  following  security  issues : 
P.U.R.1915D. 
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In  Be  Arizona  Power  Co.  Docket  No.  234,  March  2,  1916,  bonds 
of  the  par  value  of  $70,000  for  the  purpose  of  reimbursing  the  com* 
pan/s  treasury  for  money  expended  in  extension  of  line,  acquisition 
and  installation  of  equipment,  and  improvements  to  its  plant  and 
system  and  office  equipment,  such  bonds  not  to  be  sold  for  less  than 
90  per  cent  of  the  face  value  thereof,  and  to  be  a  part  of  the  first- 
mortgage,  6  per  cent,  twenty-five-year  gold  bonds  of  the  Arizona 
Power  Co.,  mortgaged  under  the  date  of  May  1,  1908,  to  the  New 
York  Trust  Co.  as  trustee,  of  which  the  total  issue  is  $2,000,000,  and 
of  which  $1,900,000  are  outstanding.  The  maturity  of  such  bonds 
to  be  May  1^  1933. 

In  Be  Arizona  Hydraulic  Power  Co.  Docket  No.  195,  March  9, 
1915, 35,000  shares  of  capital  stock,  the  proceeds  of  the  sale  of  30,000 
shares  to  be  applied  to  the  liquidation  of  indebtedness,  and  of  5,000 
shares  to  be  issued  and  sold  for  the  purpose  of  raising  funds  to  pay 
fees  accrued  by  virtue  of  the  original  order  in  the  proceedings. 

In  Be  Arizona-Electric  Teleph.  Co.  Docket  No.  254,  May  10, 1915, 
24,985  shares  of  capital  stock  at  the  par  value  of  $1  per  share  for  the 
purchase  of  telephone  lines. 

In  Be  Arizona  &  S.  B.  Co.  Docket  No.  256,  May  26,  1915,  $50,000 
of  first-mortgage  6  per  cent  bonds  to  net  not  less  than  90  per  cent 
of  the  face  value,  for  the  purpose  of  necessary  repairs  and  better- 
ments and  of  discharging  judgment  indebtedness. 

In  Be  Pacific  Gas  &  Electric  Co.  Docket  No.  266,  June  11,  1915, 
thirty  6  per  cent  bonds  of  the  face  value  of  $1,000  each,  to  be  sold 
at  not  less  than  90  per  cent  of  their  par  value;  fourteen  6  per  cent- 
convertible  debentures  to  be  sold  at  not  less  than  85  per  cent  of  their 
par  value,  said  par  value  to  be  either  $500  or  $1,000  for  each  de- 
benture, the  aggregate  par  value  thereof  not  to  exceed  $14,000,  to 
reimburse  the  company  for  capital  expenditures. 

In  Be  Tucson,  Cornelia,  &  G.  B.  B.  Co.  Docket  No.  265,  June  16, 
1915,  $675,000  capital  stock  at  par  and  $675,000  first-mortgage  gold 
bonds  bearing  interest  at  not  more  than  6  per  cent,  payable  semi- 
annually, for  construction  of  railroads. 

In  Be  El  Paso  &  S.  W.  B.  Co.  Docket  No.  271,  June  21,  1915, 
bonds  in  various  amounts  for  the  purpose  of  retiring  its  present 
mortgage  and  present  issued  and  outstanding  bonds  secured  thereby 
for  the  purchase  of  new  equipment  and  for  the  purpose  of 
aiding  in  the  consolidation  of  El  Paso  &  S.  W.  B.  Co.  with  other 
railroads  mentioned  and  described  in  the  Commission's  order.  Docket 
No.  85,  dated  June  17,  1913. 

In  Be  Southern  P.  B.  Co.  Docket  No.  247,  June  22,  1915,  $21,000 
of  4  per  cent  first  refunding  mortgage  'bonds  under  the  terms  of 
the  mortgage  and  deed  dated  January  3,  1905,  executed  by  the 
Southern  P.  B.  Co.  and  the  Southern  P.  Co.  to  the  Equitable  Trust 
Co.  of  New  York,  trustee,  the  Southern  Pacific  Co.  being  granted 
P.U.R.1915D. 
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authority  to  guarantee  the  payment  of  such  bonds,  the  bonds  to  be 
sold  at  not  less  than  88  per  cent  of  the  face  value  thereof,  plus  ac- 
crued interest,  the  proceeds  to  be  used  to  reimburse  applicants  for 
the  retirement  of  $4,000  of  bonds  of  Northern  R.  Co.  and  $17,000 
bonds  of  Southern  P.  R.  Co.  of  Arizona. 

In  Re  Southern  P.  R.  Co.  Docket  264,  June  30,  1915,  $910,000 
of  4  per  cent  first  refunding  mortgage  bonds  of  Southern  P.  R.  Co. 
under  the  terms  of  the  mortgage  and  deed  of  trust  between  the 
applicant  and  the  Equitable  Trust  Co.  of  New  York,  trustee,  dated 
January  3,  1905,  the  Southern  P.  Co.  being  granted  authority  to 
guarantee  the  payment  of  the  bonds  authorized,  such  bonds  to  be  sold 
at  not  less  than  88  per  cent  of  the  face  value  thereof,  plus  accrued 
interest,  the  proceeds  to  be  used  to  reimburse  applicants  for  expendi- 
tures from  income  for  the  sum  of  $800,556.99. 


CAIilFORNlA  RAlIiROAD  OOBCMISSION. 

VEY  CRAMER 

V. 

PACIFIC  GAS  &  ELECTRIC  COMPANY. 

[Decision  No.  2106;  Case  No.  720.] 
Service^ Electric ^SaOenaion  of  linea ^  Agreemcni  reached  at  fcear- 

An  agreement  entered  into  at  the  hearing,  whereby  an  electric 
company  was  to  extend  its  lines  and  service  upon  payment  by  the  con- 
simier  of  part  of  the  costs  of  construction,  and  the  giving  of  an  agree- 
ment to  pay  a  minimum  yearly  revenue  for  the  service,  was  approved 
where  it  appeared  that  the  expense  of  such  extension  would  be  more 
than  the  company  could  be  reasonably  expected  to  assume  alone,  and 
that  there  was  little  prospect  of  additional  revenue  therefrom. 

[March  5,  1915.] 

Complaint  to  compel  extension  of  electric  lines ;  granted. 
Appearances:     Vey  Cramer,  %n  propria  persona,;  Charles  P. 
Cutten  for  defendant. 

Gordon,  Commissioner:  This  is  a  complaint  by  Vey  Cramer 
of  Orangevale,  Folsom,  R.  D.  No.  1,  against  the  Pacific  Gras  k 
Electric  Company,  alleging  that  the  defendant  refuses  to  extend 
its  lines  and  provide  the  necessary  facilities  to  serve  complainant 
with  electric  energy  for  lighting  and  power  purposes. 
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The  subjeclrmatter  of  the  present  complaint  was  taken  up  in- 
formally with  the  Commission  on  July  10,  1914,  at  which  time 
lighting  service  only  was  requested.  Later  it  appeared  that  com- 
plainant would  require  power  service  for  a  two  horse  power 
motor. 

The  formal  hearing  in  this  case  was  held  at  Sacramento  on 
February  15,  1915,  and  from  the  evidence  submitted  it  appears 
that  the  facts  are  as  follows : 

The  complainant,  Mr.  Yey  Cramer,  is  a  farmer,  owning  about 
ten  acres  of  orchard  described  as  lot  number  293  of  Orangevala 
The  larger  part  of  the  property  is  irrigated  from  the  Orangevale 
irrigation  system. 

Mr.  Vey  Cramer  desires  electric  service  for  lights  in  his  dwell- 
ing, tank-house,  bam,  and  garage,  and  for  the  purpose  of  furnish- 
ing power  to  run  a  two  horse  power  motor  for  domestic  pumping 
to  supply  water  for  household  purposes  and  the  irrigation  of  an 
acre  or  more  of  lawn  and  berries. 

The  defendant's  present  lines  consist  of  a  2,300-voIt  primary 
extension  along  Green  Park  Lane  and  a  secondary  extension, 
1,100  feet  in  length,  southward  along  the  public  road  to  within 
800  feet  of  Mr.  Cramer's  residence.  Originally  Mr.  Cramer  ap- 
plied for  lighting  service  only,  and  in  which  case  the  defendant 
proposed  to  extend  the  secondary  line  provided  the  complainant 
would  advance  a  part  of  the  cost  of  the  extension. 

To  give  the  service  at  present  requested  by  the  complainant 
will  require  the  reconstruction  of  the  present  1,100  feet  of 
secondary  extension  by  replacing  the  25-foot  poles  now  installed 
by  higher  poles  and  extending  primary  lines  thereon,  and  con- 
structing 800  feet  of  primary  extension  along  the  road  to  reach 
Mr.  Cramer's  residence. 

The  total  cost  of  this  extension  will  be  approximately  $271. 
The  revenue  to  be  obtained  from  this  service  is  estimated  at  $42 
per  year,  and  it  appears  that  there  is  little  or  no  prospect  of  ad- 
ditional revenue  to  be  obtained  from  this  extension. 

At  the  hearing  the  complainant  and  the  defendant,  through  its 
attorney,  Mr.  Charles  P.  Cutten,  mutually  agreed  to  a  settlement 
whereby  the  complainant  agreed  to  pay  defendant  $90  to  cover 
the  estimated  oost  of  the  line  extension  from  his  residence  to  the 
defendant's  present  secondary  Une,  and  further  to  guarantee  an 
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annual  Teveniie  of  $45  per  year.  Further,  that  should  additional 
business  he  obtained  on  this  extension,  an  adjustment  of  the 
guaranty  and  rebate  on  the  amount  advanced  would  be  arranged. 

I  recommend  that  the  terms  of  this  agreement  be  adopted  by 
the  Commission  in  its  order.  This  voluntary  agreement  between 
the  parties,  however,  must  not  be  regarded  as  a  precedent  for 
future  cases  before  the  Commission. 

After  a  careful  consideration  of  the  settlement  agreed  to  by 
complainant  and  defendant,  I  find  that  complainant  is  entitled  to 
receive  service,  and  that  defendant  should  construct  the  necessary 
line,  supply  and  install  the  necessary  facilities  and  connections, 
and  furnish  electric  energy  to  complainant  under  the  conditions 
which  are  specified  in  the.  order  herein. 

I  submit  the  following  form  of  order: 

ORD£B. 

A  public  hearing  having  been  held  in  the  above-entitled  pro- 
ceeding, and  the  case  having  been  submitted  and  now  being  ready 
for  decision, 

It  is  hereby  ordered  that  the  Pacific  Gas  &  Electric  Company, 
within  twenty  days  after  the  payment  of  the  sum  of  $90  by  Vey 
Cramer  to  it,  shall  construct  and  extend  its  electric  lines  and 
furnish  complainant  with  electric  power  for  lighting  and  power 
purposes  as  requested; 

Provided,  that  Vey  Cramer  shall  agree  to  pay  to  the  Pacific 
Gas  &  Electric  Company  a  minimum  annual  revenue  of  $45  per 
year  for  a  period  of  five  years  or  until  such  less  time  as  the  rates 
or  regulations  covering  this  matter  are  changed  by  this  Commis- 
sion. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Conmus- 
sion  of  the  State  of  California. 
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OAIiIFOIlNIA  RAIIiROAD  COBCMISSION. 

B.  S.  HUNT  et  aL 

V. 

PACIFIC  GAS  &  ELECTRIC  COMPANY. 
[Decision  No.  2307;  Case  No.  743.] 

Servioe  —  JBiedrieity  —  Extensions  —  Conditions, 

A  company  supplying  electricity  was  directed  to  extend  its  lines 
to  serre  the  houses  of  certain  complainants,  providing  such  complain- 
ants pay  all  cost  of  extensions  over  private  property  and  guarantee  an 
annual  minimum  of  $22  per  year,  such  minimum  to  be  reduced  25  cents 
for  each  additional  lighting  customer,  and  26  cents  for  each  two  horse 
power  of  motor  connected  to  the  line, 

[April  20,  1915.] 

Petition  of  twenty  complainants  to  compel  the  defendant 
company  to  extend  its  lines  so  as  to  serve  them  with  electric 
energy  for  lighting  purposes.  It  having  been  found  that  it  would 
cost  over  $3,000  to  construct  a  necessary  extension,  portions  of 
which  would  be  over  private  property,  the  company  was  ordered 
to  make  such  extensions  upon  condition  that  complainant  pay  the 
cost  of  extensions  over  private  property  to  guarantee  the  company 
a  certain  minimum  yearly  bill. 

Appearances:  F.  M.  Coleman  for  complainants;  Charles  P. 
Cutten  for  defendant. 

Devlin,  Commissioner:  This  is  a  complaint  by  R.  S.  Hunt 
and  nineteen  other  persons  residing  on  Stevens  Creek  road, 
Monte  Vista  avenue,  Blaney  avenue,  and  Bollinger  road,  adja- 
cent to  the  town  of  Cupertino,  Santa  Clara  county,  against  the 
Pacific  Gas  &  Electric  Company,  alleging  that  defendant  refuses 
to  extend  its  lines  to  serve  complainants  unless  they  advance  the 
oost  of  the  lines,  and  requesting  that  defendant  be  required  to 
render  electric  service  without  cost  to  patrons. 

This  complaint  was  first  taken  up  informally,  and  later,  when 

a  settlement  was  not  reached,  the  formal  complaint  was  filed. 

Hearings  were  held  on  January  12th,  March  5th,  and  April  5th, 

at  which  evidence  was  submitted  by  the  complainants,  the  Com- 

mission's  engineers,  and  the  defendant 
P.U.K.1916D. 
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It  appears  from  the  evidence  that  the  twenty  complainants 
reside  on  Stevens  Creek  road,  east  of  Cupertino,  and  on  Monte 
Vista  avenue,  Blaney  avenue,  and  Bollinger  road ;  that  at  present 
lighting  service  only  is  desired,  and  there  are  no  definite  pros- 
pects for  power  installations. 

The  defendant  company  has  an  11  kilovolt  line  running 
through  the  town  of  Cupertino,  and  a  secondary  distribution 
system  serving  lighting  consumers  for  about  1,200  feet  along 
Stevens  Creek  road.  To  serve  the  twenty  complainants  will  re- 
quire the  reconstruction  of  1,200  feet  of  secondary  line  on  Stev- 
ens Creek  road  and  the  extending  of  primary  lines  thereon,  the 
addition  of  1,320  feet  of  primary  line  along  Stevens  Creek  road, 
1,300  feet  along  Monte  Vista  avenue,  6,000  feet  along  Blaney 
avenue,  1,600  feet  along  Bollinger  road,  and  1,500  feet  across 
private  property,  about  3,100  feet  of  secondary  extension  on  pri- 
mary extension  poles,  and  1,800  feet  of  secondary  pole  line  ex- 
tension, the  hanging  of  eight  1-kilowatt  transformers,  and  serving 
of  twenty  lighting  consumers. 

The  defendant's  engineers  have  estimated  the  total  cost  to  sen^e 
the  twenty  complainants  at  $3,318.30,  which  includes  the  cost  of 
extensions  across  private  property,  and  the  cost  of  constructing  a 
three-phase  primary  line  along  all  public  roads.  This  extra  con- 
struction is  not  required  for  the  present  requested  services,  but 
will  in  all  probability  be  justified  by  the  saving  of  the  extra  ex- 
pense required  to  string  the  third  wire  at  a  later  date,  should  a 
power  load  be  obtained  on  these  lines. 

From  a  consideration  of  the  location  of  the  various  complain- 
ants' residences,  it  appears  that  the  complainants  located  on  Stev- 
ens Creek  road,  Monte  Vista  avenue,  and  Blaney  avenue,  near 
Stevens  Creek  road,  can  be  served  at  considerably  less  expense 
per  consumer  than  those  located  on  south  Blaney  avenue  and  Bol- 
linger road. 

Estimates  of  the  cost  of  extensions  required  to  serve  the  more 
thickly  settled  territory,  including  nine  and  eleven  consumers, 
and  the  cost  of  the  total  extension  were  submitted  by  Mr.  Ready, 
of  the  Commission's  engineering  department 

The  first  estimate  covered  the  cost  of  serving  the  nine  com- 
plainants, Messrs.  Frost,  Hunt,  Wilson,  Meyer,  Wendt,  Wagnitz, 

and  Carpenter,  and  Mesdames  Green  and  Higgins. 
P.U.R.1915D. 
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The  second  estimate  included  the  above,  and  in  addition  serv- 
ices to  Messrs.  Bagar  and  Kreseglia,  which  require  private  ex- 
tensions. The  third  estimate  included  the  cost  of  serving  all 
twenty  complainants.  , 

Estimate  No.  1 — ^Nine  Consumers. 

Cost  of  extension  and  serrices •  $1,024.40 

Estimate  No.  2 — ^Eleven  Consumers. 

Cost  of  construction  on  public  road  and  services $1,201.20 

Cost  of  extensions  across  private  property 113.00 

$1  ,.314.20 
Estimate  No.  3 — ^Twenty  Consumers. 

Cost  of  construction  on  public  road  and  services $2,689.60 

Cost  of  extensions  across  private  property 359.50 

$3,049.10 

It  appears  that  in  estimate  No.  1  there  are  no  extensions  across 
private  property.  There  are  two  private  extensions  included  in 
estimate  ^o.  2,  one  to  the  residence  of  Mr.  Bagar  and  one  to  that 
of  Mr.  Kreseglia.  In  estimate  No.  8  three  extensions  across 
private  property  will  be  required,  in  addition  to  the  two  above 
mentioned^  one  primary  extension  to  serve  Messrs.  Mohr's  and 
Newton's  residences,  and  two  separate  secondary  extensions  to 
serve  the  residences  of  Messrs.  Wells  and  White. 

From  the  estimate  of  the  total  cost  of  service  submitted  it  ap- 
pears that  should  these  consumers  bear  their  proportion  of  the 
total  cost,  they  would  each  be  required  to  pay  an  annual  mini- 
mum of  at  least  $22.70  in  case  of  estimate  No.  1,  $22.10  in  case 
of  estimate  No.  2,  and  $25.45  in  case  the  twenty  complainants 
were  served,  in  addition  to  the  persons  served  bearing  the  cost  of 
the  extensions  across  private  property. 

In  this  case  it  appears  as  just  to  all  parties  considered  to  re- 
quire that  extensions  across  private  property  be  constructed  at 
the  expense  of  the  consumer  served.  The  cost  of  construction 
along  the  highway  per  consumer  served  is  much  in  excess  of  the 
average  cost,  and  the  revenue  to  be  received  from  lighting  service 
does  not  justify  as  heavy  expense  for  private  extensions  in  addi- 
tion to  the  cost  along  the  public  roads.  To  include  these  expenses 
in  the  company^s  investment  will  only  increase  the  guaranty  to  be 
made  by  the  other  complainants.  The  high  annual  cost  of  service, 
compared  vnth  the  average  for  residence-lighting  consumers,  is 
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primarily  due  to  the  excessive  local  investment  required  in  this 
case. 

The  defendant  company,  which  is  enjoying  a  monopoly  of  the 
businesa  in  this  district,  should  not  expect  that  each  service 
should,  at  least  at  the  start,  bear  its  total  proportion  of  the  cost  of 
service.  Rates  have  been  averaged  for  lighting  service,  and  to 
require  each  service  to  bear  its  exact  cost,  were  it  determinable, 
would  cause  an  infinite  multiplicity  of  rates.  Where  lighting 
service  is  a  secondary  consideration  to  power  sales  in  rural  terri- 
tory, there  may  be  certain  reasons  for  not  requiring  the  consumer 
to  pay  more  than  the  regular  minimum.  In  this  case,  however, 
the  complainants  request  that  the  company  be  required  to  extend 
its  lines  for  lighting  service  only,  without  additional  cost  to  them. 
Were  this  ordered,  the  defendant  would  be  required  to  invest 
about  $3,000  for  which  an  annual  revalue  of  approximately  $360 
would  be  obtained. 

Although  the  defendant  should  not  expect  to  receive  the  total 
cost  of  service  from  every  new  consumer,  at  the  start,  still  I  con- 
sider that  in  this  case  it  should  not  be  required  to  serve  com- 
plainants unless  they  guarantee  defendant  a  revenue  in  excess  of 
the  present  minimum  rate  and  in  addition  bear  the  expense  of 
extensions  across  private  property. 

I  therefore  recommend  that  the  defendant  be  required  to  ex- 
tend its  lines  and  serve  all  twenty  complainants,  provided  they, 
complainants,  will  bear  the  expense  of  extensions  across  private 
property,  and  in  addition  guarantee  defendant,  for  a  period  of 
three  years,  an  annual  minimum  of  $22  each ;  the  minimum  to 
be  reduced  25  cents  for  each  lighting  consumer  added,  and  25 
cents  for  each  two  horse  power  of  motors  connected. 

Should  any  of  the  complainants  decline  to  guarantee  the  above^ 
and  those  included  in  estimates  No.  1  and  No.  2  desire  to  be  con- 
sidered separately,  I  recommend  that  the  defendant  be  ordered  to 
serve  the  complainants  included  under  estimates  No.  1  and  No.  2, 
provided  that  extensions  across  private  property  be  paid  for  by 
consumers  served,  and  at  least  nine  or  eleven,  respectively,  guar- 
antee defendant  a  revenue  of  $1.50  per  month  each  for  a  period  of 
two  (2)  years. 

Note.— An  order  in  accordance  with  the  above  recommendation 
was  issued. 
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ILIilNOiS  SUPREME  COURT. 

ALTON  &  SOUTHEBN  EAILBOAD  COMPANY 

V. 

VANDALIA  RAILROAD  COMPANY. 

[No.  9913.] 
(268  III.  68,  108  N.  E.  800.) 

€fr0S9ingB  —  Potoers  of  ConMnisHona  —  Elevation  of  oradea. 

The  Illinois  Public  Utilities  Commission  has.  power  to  order  a 
steam  railroad  company  to  raise  its  grades  in  order  to  enable  another 
railroad  to  cross  its  track  at  grade,  since  the  various  statutes  relating 
to  such  crossings  indicate  an  intention  on  the  part  of  the  legislature  to 
give  the  Commission  full  power  and  authority  over  the  method,  manner, 
and  the  mode  of  grade  or  elevated  crossings  of  steam  railroads  as  well 
as  other  railroads  and  public  highways,  and  to  fix  the  location  and 
prescribe  all  the  conditions  as  to  physical  construction  and  arrange- 
ment of  the  crossing. 

Oanatitutional  law  —  Taking  of  property '^  Ihte  process  —  Grade  eross'^ 
ings. 

The  property  of  a  railroad  company  is  not  taken  without  due 
process  of  law  by  an  order  of  a  Commission  that  it  raise  its  grades  so 
as  to  permit  another  railroad  to  cross,  where  the  order  provides  that 
before  the  property  can  actually  be  occupied  the  company  constructing 
the  crossing  must  either  agree  with  the  other  as  to  the  damages  for  the 
crossing,  or  must  in  eminent  domain  proceedings  settle  the  amount  of 
compensation  it  is  legally  required  to  pay  for  the  taking  of  the  crossing 
under  the  proposed  plan. 

Crossings —•  Practicability  of  overhead  crossings  ^  Consent  to  cross^ 
ing  at  grade. 

The  mere  fact  that  an  overhead  crossing  is  practicable  does 
not  necessarily  require  the  Illinois  Public  Utilities  Commission  to  with- 
hold  its  consent  to  a  crossing  at  grade. 

Crossings  ^  Grades  —  Policy  of  state. 

The  public  policy  of  the  state  of  Illinois  is  not  shown  to  be 
against  grade  crossings  by.  a  statute  providing  that  the  Commission 
"shall  only  grant  permission  to  construct  such  crossings  at  such  place 
and  in  such  manner  as  will  not  necessarily  impede  or  endanger  the 
travel  or  transportation  upon  the  railroad  to  be  crossed,*'  especially  in 
view  of  f  58  of  the  Public  Utilities  act,  giving  authority  to  the  Commis- 
sion to  grant  permission  for  grade  crossings,  or  to  abolish,  alter,  or 
change  them. 

Overhead  crossings  —  Factors  to  he  considered  in  determining  neces' 
sUy  for. 

The  question  whether  there  should  be  aa  overhead  railroad  cross- 
ing in  any  given  case  must  depend  largely  iqK>n  the  peculiar  circum- 
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stances  of  the  case,  including  the  location  and  surroimdings  of  the 
proposed  crossing,  the  character  of  the  railroad,  the  use  made  and  in- 
tended to  be  made  of  them,  the  increased  oost  of  conBtruction  and 
expense  of  operation,  public  policy  and  convenienoe,  and  the  interest  and 
ocmvenience  of  the  road  intended  to  be  crossed. 

[April  22,  1915] 

Appeal  from  Circuit  Court,  Sangamon  County;  James  A. 
Oreighton,  Judge.  The  proceeding  was  originally  instituted  be- 
fore the  Public  Utility  Commission  by  the  Alton  &  Southern 
Eailroad  Company  against  the  Vandalia  Eailroad  Company,  and 
another.  From  an  order  of  the  Circuit  Court  affirming  an  order 
of  the  Commission,  the  Vandalia  Railroad  Company  appeals. 
Affirmed.  Upon  appeal  the  court  held  that  the  evidence  was  suf- 
ficient to  sustain  the  Commission's  finding  in  effect  that  the  con- 
struction of  an  (feerhead  structure  at  the  point  in  question,  rather 
than  a  grade  crossing  with  an  interlocking  plant,  was  not  neces- 
sary. 

Appearances:  Fordyce,  HoUiday,  &  White  and  McAnulty, 
Allen,  &  Humphrey  for  appellant;  John  L.  Flannigen  and  Mar- 
tin W.  Schaefer  for  appellee. 

Carter,  J.,  delivered  the  opinion  of  the  court: 
This  was  a  proceeding  brought  by  the  Alton  &  Southern  Rail- 
road Company  before  the  Public  Utilities  Commission  of  this 
state,  praying  that  said  company  might  be  granted  the  right  by 
said  Commission  to  cross  the  tracks  of  the  appellant,  the  Van- 
dalia Railroad  Company.  About  the  same  time  the  appellee  com- 
pany filed  a  petition  before  said  Commission,  praying  for  the 
right  to  cross  the  Baltimore  &  Ohio  Southwestern  Railroad  close 
to  the  point  where  it  desired  to  cross  said  Vandalia  Railroad; 
both  crossings  to  be  at  grade.  Said  Vandalia  Railroad  Company 
and  said  Baltimore  &  Ohio  Southwestern  Railroad  Company  an- 
swered, stating,  among  other  things,  that  the  said  grade  crossing 
would  be  dangerous,  and  cause  irreparable  damage  to  them. 
After  a  hearing  before  the  Commission  the  prayer  of  the  appellee 
was  allowed  and  an  order  entered  by  said  Public  Utilities  Com- 
mission, setting  out  certain  conditions,  some  of  which  will  be 
hereinafter  more  specifically  referred  to.  From  that. order  both 
of  said  respondent  railroad  companies  appealed  to  the  circuit 

court  of  Sangamon  county,  which  entered  an  order  affimiing  the 
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decision  of  the  Public  Utilities  CommissioiL  The  Vandalia  Rail- 
road Company  thereupon  appealed  from  that  order  to  this  court. 
The  proceedings  against  said  Vandalia  Bailroad  Company  and 
said  Baltimore  &  Ohio  Southwestern  Railroad  Company  were 
consolidated  for  a  hearing  before  the  Public  Utilities  Commis- 
sion, also  in  the  circuit  court  of  Sangamon  county.  The  Van- 
dalia Railroad  Company^  however,  is  the  only  appellant  here. 

The  Vandalia  and  the  Baltimore  &  Ohio  Southwestern  Rail- 
road Companies  enter  the  city  of  East  St  Louis,  Illinois,  from 
the  east.  From  the  bluffs  lying  east  of  that  city  to  the  Missis- 
sippi river  the  land  is  generally  level.  Said  two  railroads,  in 
running  across  this  low  land,  for  a  portion  of  the  distance  are 
nearly  parallel.  Appellee,  the  Alton  &  Southern  Railroad 
Company,  desired  to  cross  these  two  roads  at  points  on  their  lines 
near  the  eastern  limits  of  their  respective  yards  in  East  St.  Louis. 
At  this  locality  the  Baltimore  &  Ohio  Southwestern  Railroad 
Company  has  one  track,  and  is  on  the  southerly  side  of  the  double 
track  of  the  Vandalia  Railroad ;  the  distance  from  the  center  of 
the  one  right  of  way  to  the  center  of  the  other  right  of  way  being 
about  120  feet.  The  Baltimore  &  Ohio  Southwestern  track  at 
that  place  is  on  an  embankment  about  6  feet  in  height,  and  that 
of  the  Vandalia  Railroad  Company  on  one  about  2  feet  lower. 
Appellee,  the  Alton  &  Southern  Railroad  Company,  by  its  char- 
ter is  authorized  to  construct  a  railroad  from  a  point  on  the 
easterly  bank  of  the  Mississippi  river,  in  an  easterly  and  north- 
easterly direction,  to  a  point  in  St.  Clair  county,  Illinois,  near  the 
northeasterly  limits  of  East  St.  Louis.  This  railroad  is  at  the 
present  time  partially  constructed,  and  is  located  in  a  more  or  less 
semicircular  form  from  2  to  5  miles  from  the  center  of  East  St. 
Louis,  bordering  that  city  on  its  southerly  and  easterly  sides,  and 
crosses  at  grade  the  railroads  which  radiate  from  the  city  south 
and  east  Its  tracks  at  the  time  of  this  hearing  were  located 
and  practically  constructed  up  to  the  tracks  of  appellant's  rail- 
road. The  evidence  shows  that  appellee's  railroad  is  being  con- 
structed as  a  belt  line,  to  do  a  freight  transfer  business  with  the 
other  railroads  entering  East  St.  Louis.  The  evidence  also  tends 
to  show  that  the  Terminal  Association  of  East  St.  Louis  is  com- 
posed of  14  or  15  railroads  or  trunk  Hues  which  enter  East  St 
Louis  and  St.  Louis,  owning  3  belt  lines  on  the  east  side  of  the 
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river  that  are  engaged  in  transferring  trains  and  cars  to  and  from 
the  various  raihroads  that  center  in  East  St.  Louis.  The  first  belt 
line  is  on  the  river  front,  and  is  called  the  East  St  Louis  Con- 
necting Bailroad;  the  second,  at  Eighteenth  street,  is  known  as 
the  Venice  &  Carondelet  Belt  Line;  the  third  is  one  block 
further  east,  and  is  known  as  the  Illinois  Transfer  Belt  Line. 
The  crossings  of  these  three  belt  lines  in  East  St.  Louis  are  all  at 
grade.  The  appellee,  in  the  process  of  construction  from  the  west 
and  south  to  the  present  point,  has  constructed  grade  crossings 
across  all  the  railroads,  steam  or  electric,  which  it  intersects, 
having  thus  far  constructed  24  of  such  grade  crossings. 

The  appellant  contends  that  the  crossing  at  this  point  should 
be  overhead,  while  the  appellee  contends  that  such  crossing  for 
a  belt  line  road  in  competition  with  the  other  roads  of  the  city, 
all  having  crossings  at  grade,  should  also  be  at  grade;  that,  as 
Forest  boulevard  is  located  half  a  mile  south  of,  and  parallel 
with,  the  line  of  the  Vandalia  road,  if  an  overhead  crossing  is 
to  be  constructed  for  these' railroads  the  southern  approach  would 
necessarily  commence  at  Eorest  boulevard,  and  the  grade  of  the 
southern  approach  would  have  to  be  1 J  per  cent  and  the  approach 
to  the  northward  would  necessarily  have  to  be  at  least  a  1  per  cent 
grade,  and  that  the  expense  of  construction  of  such  an  overiiead 
crossing  would  be  $161,370,  its  annual  expense  for  maintenance 
and  depreciation  would  amount  to  $9,124.50,  and  that  such  a 
grade  as  above  stated  for  an  industrial  freight  belt  road  would 
make  it  practically  impossible  to  compete  with  the  other  roads 
at  grade;  that  an  overhead  crossing  with  a  grade  approach  not 
greater  than  8  per  cent  (the  highest  practical  grade  counsel 
claim  for  the  appellee's  road  at  that  point  so  as  to  be  able  to 
compete  with  the  other  belt  roads)  would  cost  $726,420.70; 
that  the  annual  maintenance  of  such  an  overhead  crossing  would 
amount  to  $39,858.70,  which,  capitalized  at  6  per  cent,  would 
make  the  capitialized  investment  $1,523,594;  that  the  proposed 
grade  crossing  authorized  by  the  decision  of  the  Commission  and 
approved  by  the  order  of  the  circuit  court,  including  the  raising 
of  the  roadbed  of  the  Vandalia  Bailroad  Company  to  bring  it 
to  the  level  of  the  Baltimore  &  Ohio  Southwestern  Bailroad,  and 
not  increasing  the  grade  of  the  Vandalia  Bailroad  at  that  point, 
would  cost  $84,775,  and  the  annual  expense  for  maintenance  and 
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operation  would  be  $8,778.76.  Appellee  introduoed  evidence 
tending  to  support  its  contentions,  as  to  these  items.  The  evi- 
dence of  appellant  tended  to  show  that  the  belt  line  railroad  could 
profitably  compete  and  operate  at  a  1^  per  cent  grade  for  over- 
head crossing  at  this' point;  that  such  overhead  crossing  built  at 
that  grade  would  cost  $126,093,  and  the  annual  charge  for  its 
maintenance  would  be  $7,560,  and  that  the  cost  of  raising  the 
grade  of  the  other  track  the  2  feet  required  by  the  Commission's 
order  would  be  $14,000.  Appellee  claims  the  cost  of  raising 
such  grade  would  be  only  about  $6,000. 

The  evidence  of  the  appellant  shows  that  it  has  about  42  trains 
daily  passing  over  its  tracks  at  the  point  of  this  proposed  cross- 
ing, 19  of  them  being  passenger  trains,  carrying  approximately 
375,122  passengers  per  year;  that  much  live  stock  is  shipped 
over  that  line  for  the  markets  and  stockyards  at  East  St.  Louis ; 
that  appellant  has  two  very  fast  special  mail  trains  running  be- 
tween New  York  city  and  St.  Louis ;  that  East  St.  Louis  is  largely 
a  manufacturing  city,  and  produces  much  smoke,  which  inter- 
feres with  the  safe  operation  of  trains  and  crossings;  that  fog 
frequently  rises  over  that  section  surrounding  the  point  in  ques- 
tion, making  the  grade  crossings  more  than  ordinarily  dangerous, 
and  causing  delays  to  the  operation  of  trains ;  that  there  are  about 
30  railroads  entering  East  St.  Louis;  that  appellee  proposes  an 
outer  belt  line  for  the  purpose  of  developing  a  large  industrial 
district  which  has  no  switching  facilities  and  for  the  interchange 
of  freight  among  the  roads  entering  the  East  St.  Louis  district ; 
that  the  proposition  is  to  build  one  interlocking  plant  for  both 
crossings,  which  will  make  it  more  dangerous  than  if  operated 
singly,  and  still  more  dangerous  because  the  two  roads,  the  Van- 
dalia  and  the  Baltimore  &  Ohio  Southwestern,  are  so  close  to- 
gether ;  that  a  grade  crossing  will  necessarily  impede  travel  and 
transportation  on  appellant's  railroad. 

The  decision  and  order  of  the  Public  Utilities  Commission, 
approved  by  the  order  of  the  circuit  court,  'are  to  the  effect  that 
the  appellee  railroad  company  be  authorized  to  cross  at  grade 
said  Vandalia  Bailroad,  said  right  of  way  first  having  been 
obtained  in  accordance  with  the  eminent  domain  act,  or  other- 
wise, and  that  before  crossing  said  railroad  the  appellee  shall 
install  an  interlocking  plant  of  approved  design  at  said  cros&- 
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ing,  plans  to  be  prepared  and  submitted  to  the  appellant  rail^ 
road  company  for  its  examination  and  to  the  Public  Utilities 
Commission  for  examination  and  approval  before  the  same  is 
installed,  said  plant  to  be  installed  under  the  direction  and  ap- 
proval of  said  Commission;  that  said  appellee  railroad  com- 
pany shall  bear  the  entire  expense  of  the  construction,  installa- 
tion, and  maintenance  of  such  crossing  and  interlocking  plant 
on  said  Vandalia  Kailroad ;  that  the  Vandalia  Railroad  Company 
be  ordered,  after  agreement  with  appellee,  or  after  said  appellee 
has  complied  with  all  the  requirements  of  the  eminent  domain 
act,  to  raise  its  grade  at  the  point  of  such  crossing  by  an  amount 
of  approximately  2  feet,  and  to  make  all  other  changes  that 
are  reasonably  necessary  to  permit  the  Alton  &  Southern  Rail- 
road to  cross  the  Vandalia  Railroad  at  grade  at  the  point  pro- 
posed. The  exact  character  of  these  changes,  together  with 
the  exact  amount  of  the  proposed  raise,  the  rate  of  grade  of 
the  approaches,  and  other  details,  are  to  be  determined  by  agree- 
ment between  the  two  roads,  if  possible,  and,  if  not  possible, 
then  by  the  Commission  after  another  hearing. 

Counsel  for  the  appellant  argue  that  the  Public  Utilities  Com- 
mission has  no  power  to  order  the  Vandalia  Railroad  Company 
to  raise  its  grade  in  order  to  enable  the  Alton  &  Southern 
Railroad  Company  to  cross  at  grade;  that  the  statutes  only 
confer  upon  the  Commission  the  right  to  give  or  withhold  its 
permission  as  to  the  place  and  manner  of  the  railroads  cross- 
ing each  other,  and  the  authority  does  not  include  the  right 
to  compel  one  to  raise  its  grade  in  order  to  permit  the  other  tu 
cross  at  grade;  that  the  statutes  under  which  the  state  Com- 
mission is  authorized  to  act  must  be  strictly  constructed  with 
reference  to  the  powers  conferred  upon  such  Commission. 

Construing  a  statute  strictly  means,  under  the  authorities, 
simply  that  it  should  be  confined  to  such  subjects  or  applica- 
tions as  are  obviously  within  its  terms,  and  purposes.  2  Lewis's 
Sutherland,  Stat.  Cbnstr.  2d  ed.  §§  518,  619.  In  recent  years 
the  rule  of  strict  construction  has  lost  much  of  its  force,  as  it  has 
become  more  and  more  generally  recognized  "that  the  para- 
mount duty  of  the  judicial  interpreter  is  to  put  upon  the  lan- 
guage of  the  legislature,  honestly  and  faithfully,  its  plain  and 

rational  meaning  and  to  promote  its  object."   Endlich,  Inter 
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pretation  of  Statutes,  §  329.  The  intention  of  the  legislature 
is  the  law.  This  intention  is  to  be  gathered  from  the  necessity 
or  reason  of  the  enactment,  with  the  meaning  of  the  words  en- 
larged or  restricted  according  to  their  real  intent.  In  determin- 
ing the  meaning  of  a  statute  the  courts  will  keep  in  mind  the 
circumstances  surrounding  its  enactment  and  the  objects  sought 
to  be  obtained  by  the  statute.  Hoyne  v,  Danisch,  264  111.  467, 
106  N.  E.  341;  Warner  v.  King,  267  lU.  82,  107  N.  E.  837. 

Section  68  of  the  Public  Utilities  act  contains  some  of  the 
main  provisions  as  to  the  authority  of  said  Commission  to  con- 
trol grade  crossings  of  railroads.  That  section  provides,  a^nong 
other  things  that  no  track  of  any  railroad  company  shall  ^^  con- 
structed across  the  track  of  any  other  railroad  or  street  railroad 
company  at  grade,  .  .  .  without  having  first  secured  the 
permission  of  the  Commission.  .  .  .  The  Commission  shall 
have  the  right  to  refuse  its  permission  or  to  grant  it  upon  such 
terms  and  conditions  as  it  may  prescribe.  The  Commission 
shall  have  power  to  determine  and  prescribe  the  manner,  includ- 
ing the  particular  point  of  crossing,  and  the  t^rms  of  installation, 
operation,  maintenance,  use,  and  protection  of  each  such  grade 
crossing.*^  Laws  of  1918,  p.  489.  The  section  further  provides 
that  the  Commission  shall  have  the  power  to  alter  or  abolish  any 
grade  crossing  and  require  a  separation  of  grades  at  a  crossing 
when  it  deems  the  public  safety  so  requires,  and  concludes  with 
the  proviso  that  the  Public  Utilities  act  shall  not  repeal  the  cross- 
ing act,  approved  May  25,  1907,  in  force  July  1,  1907.  That 
act  was  an  amendment  rewriting  an  act  of  May  27,  1889  (Laws 
1889,  p.  223),  and,  among  other  things,  provides  that  a  railroad 
desiring  to  cross  another  railroad  shall,  before  constructing  the 
crossing,  apply  to  the  Railroad  and  Warehouse  Commission,  and 
after  a  hearing  that  Commission  shall  give  a  decision  "prescrib 
ing  the  place  where  and  the  manner  in  which  said  crossing  shall 
he  made,  but  in  all  cases  the  compensation  to  be  paid  for  property 
actually  required  for  the  crossing,  and  all  damages  resulting 
therefrom,  shall  be  determined  in  the  manner  provided  by  law 
in  case  the  parties  fail  to  agree:  Provided,  that  said  Commission 
shall  only  grant  permission  to  oonstruct  such  crossing  at  such 
place  and  in  such  manner  as  veill  not  unnecessarily  impede  or 
endanger  the  travel  or  transportation  upon  the  railroad  to  be 
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crossed.''  Laws  of  1907,  p.  475.  The  Public  Utilities  act  fur- 
ther provides  (§81)  that  said  act  shall  not  be  construed  to  repeal 
any  act  or  part  of  act  (except  that  of  April  13,  1871,  in  force 
July  1,  1871  [Laws  1871-72,  p.  618])  conferring  power  on  the 
Board  of  Eailroad  and  Warehouse  Commissioners,  except  those 
in  direct  conflict  therewith,  but  the  rights,  powers,  and  duties 
conferred  by  law  upon  the  Board  of  Railroad  and  Warehouse 
Commissioners  shall  be  continued  in  full  force  and  transferred  to 
the  State  Public  Utilities  Commission.  The  Railroad  and  Ware- 
house Commission  act,  approved  and  in  force  March  1,  1872 
(La^s  1871-72,  p.  625),  and  as  thereafter  amended  with  refer- 
ence to  the  incorporation  of  railroad  companies,  provides,  among 
other  things,  for  the  obtaining  of  a  right  of  way  by  railroad  com- 
panies by  eminent  domain  proceedings,  and  the  6th  clause  of  § 
19  of  said  act  provides  that  among  the  powers  that  every  such 
corporation  shall  have  shall  be  the  right  "to  cross,  intersect,  join 
and  unite  its  railways  with  any  other  railway  before  constructed, 
at  any  point  in  its  route,  .  •  .  and  if  the  two  corporations 
cannot  agree  upon  the  amount  of  compensation  to  be  made  there- 
for, or  the  points  and  manner  of  such  crossings  and  connections, 
the  same  shall  be  ascertained  and  determined  in  manner  pre- 
scribed by  law/'  Hurd's  Stat.  1913,  p.  1942.  This  court  has 
held,  when  two  corporations  cannot  agree  upon  the  amount  of 
compensation  or  the  points  and  manner  of  crossing,  that  the  pro- 
vision of  said  section  that  the  same  shall  be  ascertained  in  manner 
prescribed  by  law  means  a  proceeding  under  the  eminent  domain 
act.    Chicago  &  W.  L  R.  Co.  v.  Illinois  C.  R.  Co.  113  HI.  166. 

Counsel  for  appellant  argue  that,  under  the  law  as  it  now 
exists,  when  a  grade  crossing  requires  the  raising  of  the  grade  of 
the  old  railroad,  this  can  only  be  done,  and  the  compensation 
ascertained,  by  condemnation  proceedings ;  that  the  Public  Utili- 
ties Commission  has  no  power  to  require  the  raising  of  the  grade 
of  the  old  railroad  in  order  to  permit  a  grade  crossing.  With  this 
we  cannot  agree.  The  difficulties  of  securing  a  proper  grade 
crossing  under  the  old  method,  by  condenmation  proceedings, 
were  so  great  that  the  legislature  in  1889  passed  the  crossing  act, 
heretofore  referred  to,  and  thereafter  amended  it  in  May,  1907. 
The  plain  purpose  of  the  crossing  act,  as  originally  passed  and 
as  amended,  was  to  give  the  Railroad  and  Warehouse  Commis- 
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sion  the  authority  to  control  such  grade  crossings  of  railroads, 
and  to  fix  the  terms  and  conditions  upon  which  the  crossings 
should  be  made.  As  already  stated,  the  Public  Utilities  Com- 
mission has  the  same  power  under  said  crossing  act  as  did  the 
Railroad  and  Warehouse  Commission.  In  addition  to  the  power 
granted  by  the  crossing  act,  the  Public  Utilities  Commission  has 
enlarged  powers  under  §  68,  already  quoted  from. 

Counsel  concede  that  the  Commission  has  the  power  to  alter  or 
abolish  grade  crossings  or  to  require  a  separation  of  the  grades 
and  specify  the  terms  upon  which  such  separation  shall  be  made, 
but  they  contend  that  the  power  given  to  ^^determine  and  pre- 
scribe the  manner  of  crossing"  only  means  as  to  the  strip  of  land 
taken  and  condemned  for  the  crossing,  and  cannot  mean  the 
authority  to  go  beyond  that,  or  to  take  a  part  of  the  right  of  way 
of  a  road  not  crossed  or  actually  included  in  the  part  taken.  To 
so  hold  would  be  to  give  the  words  ^^the  manner  of  crossing"  a 
restricted,  unnatural,  and  unreasonable  meaning.  Lexicog- 
raphers give  to  the  word  ^'manner"  a  broader  meaning  than  to 
**method."  "Manner"  is  literally  the  handling  of  a  thing,  and 
includes  both  "method"  and  "mode."  19  Am.  &  Eng.  Enc.  Law, 
2d  ed.  918 ;  26  Cyc.  516.  The  word  "manner,"  in  a  statute  pro- 
viding that  a  railroad  may  agree  with  the  public  authorities  as 
to  the  manner,  terms,  and  conditions  upon  which  a  railroad  may 
occupy  a  highway,  means  the  method  or  mode  of  laying  the 
tracks.  The  word  "manner"  in  a  street  improvement  contract, 
as  to  directing  the  manner  in  which  the  work  shall  be  done, 
means  the  power  to  control  the  work,  not  only  as  to  its  character, 
but  as  to  the  means  to  be  used  in  doing  it.  5  Words  &  Phrases, 
4334,  and  cases  cited.  It  has  been  held,  under  a  somewhat 
similar  statute,  that  a  state  Corporation  Commission  has  the 
right  to  fix  the  place  of  the  crossing  of  railway  tracks  and  the 
physical  construction  and  arrangement  of  the  crossing.  iN'ew- 
port  News  &  O.  P.  K.  &  Electric  Co.  v.  Hampton  Roads  R.  & 
Electric  Co.  102  Va.  847,  47  S.  E.  858.  Where  a  crossing  can- 
not be  iaade  otherwise  than  at  grade,  it  wiU  not  be  denied  because 
it  will  necessitate  the  raising  of  spur  tracks  of  the  company 
crossed  18  inches;  it  appearing  that  the  new  grade  is  necessary 
because  of  another  crossing.  8  Elliott,  Eailroads,  2d  ed.  §  1122. 
See  also  Butte  A.  &  P.  E.  Co.  v.  Montana  Union  R  Co.  16 
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Mont.  504,  31  L.  R.  A.  298,  50  Am.  St  Eep.  508,  41  Pac. 
232. 

Hardly  any  grade  crossing  can  be  made  without  changing 
at  the  point  of  crossing,  in  a  slight  degree  at  least,  the  actual 
grade  of  the  old  railroad  right  of  way  to  be  crossed.  It  would 
be  impossible  to  have  a  grade  crossing  over  the  appellant  rail- 
road and  the  Baltimore  &  Ohio  Southwestern  Eailroad  here  in 
question  unless  the  grade  of  one  of  said  two  roads  were  elevated 
or  depressed.  The  evidence  shows,  without  contradiction,  that 
the  expense  of  lowering  the  grade  of  a  road  is  much  greater 
than  that  of  elevating  the  grade.  If  the  argument  of  counsel 
for  appellant  be  sustained,  the  appellee  here  has  the  right  to 
commence  condemnation  proceedings  to  cross  these  two  roads  at 
this  point  at  such  a  grade  and  with  such  approaches  as  it 
desires,  being  required  only  to  present  its  plans  for  the  grade 
crossing  in  the  condemnation  proceeding,  of  course  paying  the 
damages  for  such  crossing  that  the  law  requires  to  the  appel- 
lant railroad  company.  Under  the  law  as  it  now  exists,  these 
same  damages  must  be  paid,  but  the  plans  and  specifications 
for  such  grade  crossing  must  be  submitted  to  and  approved  by 
the  Public  Utilities  Commission  before  compensation  can  be  as- 
certained in  eminent  domain  proceedings,  and  also  must  be 
submitted  to  and  approved  by  such  Commission  before  a  grade 
crossing  can  be  put  in  by  agreement  of  the  railroads  aflFected 
by  said  crossing. 

Section  14  of  article  11  of  the  Constitution  of  1870  provides 
that  the  exercise  of  the  power  of  eminent  domain  shall  never 
be  so  construed  or  abridged  "as  to  prevent  the  taking,  by  the 
general  assembly,  of  the  property  and  franchises  of  incorporated 
companies  already  organized,  and  subjecting  them  to  the  public 
necessity  the  same  as  of  individuals."  Every  railroad  corpora- 
tion takes  its  right  of  way  subject  to  the  right  of  the  public  to 
have  other  railroads  constructed  across  its  track  whenever  the 
public  necessity  may  be  thought  to  demand  it;  otherwise  the 
grant  of  the  privilege  to  construct  a  railroad  across  or  through 
the  state  would  be  an  obstacle  in  the  way  of  its  future  prosperitj. 
Chicago  &  A.  R.  Co.  v.  Joliet,  L.  &  A.  R.  Co.  105  HI  388,  44 
Am.  Rep.  799.  Every  railroad  accepts  its  charter  and  franchises 
subject  to  the  power  of  the  state  to  authorize  the  construction  of 
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other  roads.  The  right  of  one  railroad  to  cross  another  is  essen- 
tial to  its  construction.  The  legislature  has  the  authority  to 
require  such  conditions  and  terms  as  may  be  reasonable  and  fair 
to  all  the  parties,  if  it  provides  that  the  road  being  crossed  shall 
obtain  just  compensation  for  its  property  thus  appropriated. 
The  legislature  could  not  be  deprived  of  this  power  without  a 
change  in  the  Constitution. 

While  the  legislature  cannot  delegate  its  power  to  make  a  law, 
it  can  make  a  law  to  delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes,  or  intends  to  make, 
its  own  action  depend.  Fish  v.  McGann,  205  HI.  179,  68  N.  E. 
761.  To  hold  that  whatever  the  legislature  may  do  it  shall  do 
in  every  detail,  or  else  the  thing  shall  go  undone,  would  be  to 
practically  destroy  government.  Necessarily,  regarding  many 
things,  especially  affecting  local  or  individual  interests,  the  legis- 
lature may  act  either  mediately  or  immediately.  While  the 
legislature  cannot  devest  itself  of  its  proper  function  or  delegate 
its  legislative  authority,  it  may  still  designate  others  to  do  those 
things  which  it  can  appropriately,  yet  cannot  understandingly 
or  advantageously,  do  itself.  People  ex  rel.  Caldwell  v.  Rey- 
nolds, 10  111.  1;  People  ex  rel.  Lockwood  &  S.  Co.  v.  Grand 
Trunk  Western  R  Co.  232  111.  292,  83  N.  E.  889;  Arms  v. 
Ayer,  192  HI.  601,  58  L.RA.  277,  85  Am.  St.  Rep.  357,  61  N. 
E.  851;  Block  v.  Chicago,  239  111.  251,  180  Am.  St.  Rep.  219, 
87  N.  E.  1011.  Under  the  authorities  the  mode  and  manner  of 
the  regulation  of  railroad  or  highway  crossings  in  this  state  are 
clearly  a  matter  of  legislative  discretion.  Such  regulation  may 
be  by  legislative  action  directly,  or  may  be  exercised  through 
boards  or  commissions  or  like  bodies,  such  as  the  Railroad  and 
Warehouse  Commission  or  Public  Utilities  Commission.  Rail- 
road Commission  Cases,  116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct. 
Rep.  884,  888,  1191;  Charlotte  C.  &  A.  R.  Co.  v.  Gibbes,  142 
U.  S.  886,  35  L.  ed.  1051, 12  Sup.  Ct.  Rep.  255 ;  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S.  447,  38  L.  ed.  1047, 
4  Inters.  Com.  545,  14  Sup.  Ct.  Rep.  1125,  155  U.  S.  3,  39  L. 
ed.  49,  15  Sup.  Ct.  Rep.  19 ;  State  ex  rel.  Northern  P.  R.  Co.  v. 
Railroad  Commission,  140  Wis.  145,  121  N.  W.  919.  This 
court,  in  effect,  decided  that  the  legislature  could  delegate  such 
powers  as  were  exercised  in  this  case  by  the  Public  Utilities 

P.U.R.1935D. 


Digitized  by  VjOOQIC 


952  ILLINOIS  SUPREME  COURT. 

Commission^  in  passing  on  the  authority  of  the  Railroad  and 
Warehouse  Commission  in  Chicago  &  S.  Traction  Co.  v.  Ulinois 
C.  R  Co.  246  111.  146,  92  K  E.  583. 

The  legislature  clearly  intended  by  said  crossing  act  of  1889, 
as  amended  in  1907,  to  give  the  Railroad  and  Warehouse  Com- 
mission authority  to  regulate,  oversee,  control,  and  fix  the  con- 
ditions as  to  just  such  crossings  as  we  are  here  considering.  If 
there  is  any  doubt  as  to  the  meaning  of  those  acts,  there  can  be 
no  doubt  as  to  their  meaning  in  connection  with  the  provisions 
of  said  Public  Utilities  act.  There  can  be  no  escape  from  the 
conclusion  that  the  legislature  intended  by  these  various  statutes 
to  give  the  Public  Utilities  Commission  full  power  and  authority 
over  the  method,  manner,  and  mode  of  grade  or  elevated  cross- 
ings of  steam  railroads,  as  well  as  other  railroads  and  public 
highways,  and  to  fix  the  location  and  prescribe  all  the  conditions 
as  to  the  physical  construction  and  arrangement  of  the  crossings. 
This  necessarily  includes  the  power  to  elevate  or  depress  the 
grade  of  any  existing  railroad,  if  that  is  the  most  reasonable 
method  of  constructing  the  crossing  in  question. 

Counsel  for  appellant  further  argue  that  the  decision  of  the 
Public  Utilities  Commission,  as  approved  by 'the  order  of  the 
circuit  court,  is  the  taking  of  their  client's  property  without  due 
process  of  law,  because  it,  in  effect,  allows  the  property  to  be 
taken  without  compensation  being  paid  therefor.  In  this  they 
are  in  error.  What  we  have  already  said  indicates  clearly  that 
before  the  property  can  actually  be  occupied  appellee  must  either 
agree  with  appellant  as  to  the  damages  for  the  crossing,  or  must 
in  eminent  domain  proceedings  settle  the  amount  of  compensa- 
tion it  is  legally  required  to  pay  for  the  taking  of  this  crossing 
under  the  proposed  plan.  The  order  of  the  Commission  so  pro- 
vides. 

Counsel  for  appellant  further  argue  that,  even  though  the  Pub- 
lic Utilities  Commission  can,  under  certain  circumstances,  permit 
a  grade  crossing  where  it  may  require  the  elevation  of  the  grade 
of  the  older  road,  it  has  no  right  or  authority  to  permit  the 
grade  crossing  provided  for  in  its  order  in  this  case,  because  such 
crossing  will  unnecessarily  impede  the  travel  and  transportation 
on  appellant's  road;  that  the  public  policy  of  this  and  other 
states,  as  shown  by  statutes  and  by  the  decisions  of  the  courts,  is 
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opposed  to  grade  crossings;  that  the  question  whether  a  crossing 
other  than  at  grade  should  be  established  must  be  determined 
mainly  on  the  basis  of  whether  it  is  physically  practicable  to 
have  a  crossing  other  than  at  grade;  that  a  grade  crossing 
cannot  be  lawfully  constructed  if  an  overhead  crossing  is 
practicable.  Many  authorities  are  cited  by  counsel  to  sup- 
port these  various  contentions.  While  some  of  them  tend  to 
support  the  argument  of  counsel,  those  cases  cannot  be  con- 
trolling in  this  state,  as  we  are  acting  under  a  statute  differ- 
ently worded  from  the  statutes  construed  in  those  decisions. 
The  necessity  and  practicability  of  grade  crossings  have  been 
amply  demonstrated  by  experience.  They  are  found  everywhere, 
both  on  railways  constructed  for  purely  industrial  purposes,  and 
also  on  the  great  through  transportation  lines  of  the  country, 
and  it  appears  from  this  record  that  they  are  operated  with 
reasonable  safety  and  rapidity.  Great  sums  of  money  are  being 
spent  annually  in  putting  in  derailing  switches,  electric  bells, 
and  other  safeguards  connected  with  interlocking  grade  switch 
plants  and  in  the  payment  of  employees  who  have  charge  of  them. 
Orade  crossings  are  found  in  the  great  cities  with  their  crowded 
population  as  well  as  in  the  sparsely  settled  communities  of  the 
country  districts.  While  they  are  discriminated  against  in  some 
states,  so  far  as  we  are  advised,  they  are  nowhere  prohibited. 
'*Of  such  infinite  variety  are  the  topographical,  financial,  com- 
mercial, operative,  and  other  considerations  involved  that  the 
possibility  of  railroad  construction  and  operation  without  them 
has  not  yet  been  demonstrated."  Wellsburg  &  S.  L.  R.  Co.  v. 
Pan  Handle  Traction  Co.  56  W.  Va.  18,  48  S.  E.  746. 

Counsel  argue  that  the  safety  of  the  public,  as  shown  by  this 
record,  absolutely  requires  the  construction  of  an  overhead  struc- 
ture at  the  point  in  question,  rather  than  a  grade  crossing  with 
an  interlocking  plant;  that  the  expert  testimony  in  this  record 
is  practically  in  accord  that  the  construction  of  an  overhead  cross- 
ing would  eliminate  the  dangers  incident  to  an  interlocked  grade 
crossing.  We  are  disposed  to  agree  with  the  argument  of  coun- 
sel that  the  weight  of  the  testimony  in  the  record  is  to  the 
effect  that  the  construction  of  an  overhead  crossing  eliminates 
the  dangers  incident  to  a  grade  crossing,  however  well  guarded 
or     protected.      There    is,    however,    evidence    in    the    record 
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^iven  by  experienced  railroad  men  to  the  effect  that  a  grade 
crossing  can  be  made  operable  and  safe  by  proper  mechanical 
devices  and  interlocking  plants.  At  least  one  witness  testifies 
that  the  question  of  an  overhead  crossing  taking  care  of  the 
danger  better  than  an  interlocking  plant  at  a  grade  crossing 
is  a  matter  of  personal  opinion;  that^  in  the  opinion  of  the  wit- 
ness^  a  grade  crossing  properly  guarded  by  mechanical  devices 
and  regulations  is  as  safe  as  an  overhead  crossing.  We  think 
the  deduction  can  be  fairly  drawn  from  the  evidence  that  grade 
crossings,  properly  protected  by  up-to-date  interlocking  devices, 
and  properly  guarded  and  regulated,  are  considered  by  experi- 
enced railroad  men  as  reasonably  safe  and  reliable.  The  testi- 
mony tends  strongly  to  show  that  primarily  track  elevations 
in  the  cities  are  for  the  separation  of  the  grades  of  railroads 
from  the  streets  or  public  highways  for  team  and  foot  passenger 
travel^  and  not  for  the  separation  of  the  grades  of  the  crossings  of 
the  railroads  among  themselves ;  that  in  Chicago  and  other  large 
cities  where  railroads  have  been  elevated  the  main  tracks  of  the 
various  railroads,  in  the  majority  of  cases,  cross  each  other  at 
the  same  grade. 

Counsel  for  appellant  mainly  rely  in  support  of  their  argu- 
ment that  the  public  policy  of  this  state  is  against  grade  cross- 
ings, on  the  provision  of  said  railroad  crossing  act  of  May  25, 
1907,  heretofore  quoted,  which  states  that  said  Railroad  and 
Warehouse  Commission  '^shall  only  grant  permission  to  construct 
such  crossing  at  such  place  and  in  such  maimer  as  will  not  un- 
necessarily impede  or  endanger  the  travel  or  transportation  upon 
the  railroad  to  be  crossed."  "Unnecessarily^'  is  defined  by  lexicog- 
raphers as  "without  necessity,"  "needlessly,"  "uselessly."  The 
legislature,  in  the  passage  of  these  various  acts,  manifestly  never 
intended  that  all  grade  crossings  should  be  abolished  or  that  all 
danger  at  grade  crossings  must  necessarily  be  eliminated.  Rail- 
road travel  in  any  form,  at  any  place,  cannot  be  carried  on  with- 
out some  element  of  danger.  What  was  intended  by  the 
legislature  was  to  prevent  railroad  crossings  being  so  constructed 
as  to  needlessly,  uselessly,  or  without  necessity  impede  or  en- 
danger travel  or  transportation  of  the  railroads  crossed.  Had  it 
been  the  intention  of  the  legislature  to  abolish  grade  croesings, 
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it  could  have  so  provided  in  plain,  tmambiguoiiB  language.  This 
was  not  done  by  these  various  legislative  acts  to  which  we  have 
referred,  but  a  tribunal  was  designated  to  pass  upon  each  case  as 
it  arose.  From  the  wording  of  said  statute  of  May,  1907,  it 
necessarily  follows  that  the  legislature  contemplated  that  there 
would  be  cases  where  grade  crossings  would  be  proper.  That  the 
legislature  had  the  same  intention  in  passing  the  Public  Utilities 
act  is  also  obvious  from  the  wording  of  §  58  of  that  act,  wherein 
it  provides  that  the  Commission  "shall  have  power  to  determine 
and  prescribe  the  maimer,  including  the  particular  point  of  cross- 
ing, and  the  terms  of  installation,  operation,  maintenance,  use. 
and  protection  of  each  such  grade  crossing,"  giving  authority  to 
said  Commission  to  grant  permission  for  grade  crossings,  or  to 
abolish,  alter,  or  change  them. 

Beyond  question,  the  authority  to  decide  whether  or  not  there 
shall  be  a  grade  crossing  at  a  certain  point  rests  with  the  Public 
Utilities  Commission.  Section  68  of  the  act  provides  that  on  the 
hearing  in  court  when  an  appeal  is  taken  no  new  or  additional 
evidence  may  be  introduced,  *Tbut  the  appeal  shall  be  heard  on 
the  record  of  the  Commission  as  certified  to  by  it.  The  findings 
and  conclusions  of  the  Commission  on  questions  of  fact  shall  be 
held  prima  facie  to  be  true  and  as  found  by  the  Commission ;  and 
a  rule,  r^ulation,  order,  or  decision  of  the  Commission  shall  not 
be  set  aside  unless  it  clearly  appears  that  the  finding  of  the  Com- 
mission was  against  the  manifest  weight  of  the  evidence  pre- 
sented to  or  before  the  Commission,  .  .  .  and  the  burden 
of  proof  upon  all  issues  raised  by  the  appeal  shall  be  upon  the 
person  or  corporation  appealing  from  such  rules,  regulations, 
orders,  or  decisions." 

The  evidence  shows,  beyond  contradiction,  that  an  under- 
ground crossing  at  this  point  is  impossible  on  account  of  the  soil 
and  water  conditions;  the  land  being  very  flat,  and  not  much 
higher  than  the  ordinary  level  of  the  Mississippi  river.  The 
order  of  the  Commission  found  that  the  evidence,  as  a  whole, 
tended  to  prove  that  it  was  possible  to  operate  a  belt  line  with  an 
overhead  crossing  at  this  point,  but  that  such  crossing  was  not 
practicable;  that  one  of  the  principal  purposes  for  which  the 
appellee's  road  was  being  built  was  to  furnish  terminal  facilities 
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that  this  could  not  be  done  at  this  time  and  in  the  vicinity  of  the 
proposed  crossing  if  the  appellee  were  required  to  build  an  oye^ 
head  crossing  at  this  point;  that  an  interlocked  grade  crossing 
would  not  unnecessarily  impede  travel  or  transportation  upon  the 
appellant's  railroad ;  that  to  require  an  overhead  crossing  to  be 
constructed  by  appellee  at  this  point,  while  permitting  the  other 
belt  lines  in  East  St.  Louis  to  have  grade  crossings,  would  be,  in 
effect,  prescribing  different  rules  for  appellee  from  those  being 
enforced  as  to  other  roads  of  like  character;  that  in  determining 
whether  a  grade  or  overhead  creasing  diould  be  constructed  at 
any  point,  not  only  the  present,  but  the  future,  must  be  con- 
sidered; that  at  some  future  time  the  grades  of  the  railroads 
in  East  St.  Louis  may  have  to  be  separated  from  the  street 
grades;  that  in  the  future  the  circumstances  may  require  appel- 
lee's track  to  be  carried  over  the  appellant  railroad  and  the 
Baltimore  &  Ohio  Southwestern  Railroad,  or  to  be  carried  under 
those  roads  or  to  cross  them  at  the  same  grade ;  that  in  deciding 
upon  the  question  of  grade  crossings  and  overhead  and  under- 
ground crossings  for  this  city  in  the  future  the  interests  of  every 
one  will  be  best  taken  care  of  by  an  orderly  and  comprehensive 
plan  of  construction  at  that  time,  rather  than  by  the  construction, 
from  time  to  time,  of  scattered  and  unrelated  overhead  crossings. 
We  think  this  finding  of  the  Commission  is  fairly  supported  by 
the  weight  of  the  testimony  in  this  record.  The  question  as  to 
whether  there  should  be  an  overhead  crossing  in  any  given  case 
must  depend  largely  on  the  circumstances  of  that  case.  A  con- 
clusion in  each  case  must  be  drawn  from  a  variety  of  facts  and 
circumstances.  The  location  and  surroundings  of  the  proposed 
crossing,  the  character  of  the  railroads,  the  use  made  and  in- 
tended to  be  made  of  them,  the  increased  cost  of  construction  and 
expense  of  operation,  public  safely,  and  convenience,  the  inter- 
ests and  convenience  of  the  road  intended  to  be  crossed,  are  some 
of  the  numerous  factors  that  might  enter  into  the  decision  of  the 
question  of  the  reasonableness  or  practicability  of  an  overhead, 
subgrade,  or  grade  crossing  in  every  case.  There  is  necessarily 
a  material  difference  between  a  belt  line  road  carrying  no  passen^ 
gers,  but  only  freight,  and  built  only  for  the  purpose  of  connec- 
tion with  the  main  arteries  of  traffic  entering  a  city,  and  a  road 
where  the  transportation  of  passengers  and  through  freight  is  the 
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principal  line  of  work.  The  evidence  is  conclusive  that  the 
appellee's  railroad  is  being  hnilt  as  a  belt  line,  and  tends  to  show 
that  the  growth  of  population,  the  extension  of  appellant's  rail- 
road yards,  and  the  consequent  changes  in  the  city  will  so  alter 
the  character  of  this  portion  of  appellant's  road  that  it  cannot 
continue  to  operate  this  line  at  this  point  as  a  high-speed  track, 
even  though  this  grade  crossing  is  not  permitted. 

Under  the  evidence  in  this  record,  and  on  principle  and  author- 
ity, the  judgment  of  the  circuit  court  of  Sangamon  county  must 
be  affirmed. 

Judgment  affirmed. 


INDIANA   PUBIilC   SERVICE   COMMISSION. 

IN  BE  CITY  OF  EENSSELAEE,  INDIANA. 

[No.  1269.] 

Water  rates -^  Municipal  plant '^  Meter  hasis, 

A  municipality  owning  its  own  water  plant  was  permitted  to 
install  meters  and  to  substitute  meter  rates  for  flat  rates,  in  order 
to  conserve  its  water  supply. 

[March  12,  1916.] 

Application  of  municipality  to  install  water  meters  and  sub- 
stitute meter  rates  for  flat  rates ;  granted. 

By  the  Commission:  Comes  now  the  city  of  Eensselaer, 
Indiana,  by  its  mayor,  Charles  G.  Spitler,  and  Charles  -Morlan, 
its  city  clerk,  and  files  the  following  verified  petition; 

The  Public  Sebvioe  Ck>MMi8SioN  op  Indiana. 

AppUcaiion. 

In  the  matter  of  the  application  of  the  City  of  Rensselaer, 
Indiana,  for  authority  to  change  the  water  rental  from  a  flat 
rate  to  a  meter  rate. 

The  petitioner  for  the  above-named  city  respectfully  represents 
and  shows: 

(1)  That  it  is  a  municipal  corporation,  organized  under  the 
laws  of  the  state  of  Indiana, 
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(2)  That  it  is.  a  public  utility  and  is  engaged  in  the  managing 
and  operating  of  a  waterworks  system^  and  is  supplying  water  to 
the  inhabitants  thereof,  and  that  as  such  public  utility^  it  is  sab* 
ject  to  the  provisions  of  the  laws  of  Indiana. 

(3)  That  under  the  provisions  of  the  laws  of  the  state  of 
Indiana,  it  is  unlawful  for  any  public  utility  doing  business  with- 
in the  state  of  Indiana,  to  make  any  change  after  January  1, 
1913,  in  any  schedule  or  rates,  except  upon  application  to  the 
Commission. 

(4)  That  on  the  1st  day  of  January,  1913,  it  had  in  effect  the 
following  schedule  of  flat  rates  and  charges : 

Schedule  of  Water  Rates  per  Year, 

Banks $4.00 

Bakery,  using  not  to  exceed  one  barrel  of  flour  per  day 6.00 

Bath  tubs,  per  tub,  public 5.00 

Each  additional  tub    : 2.00 

Barber  shop,  one  chair  5.00 

Each  additional  chair   50 

Boarding  houses   5.00 

Blacksmith  shops,  one  Are 3.00 

Each  additional  fire : 1.00 

Butcher  shops 5.00 

Billiard  rooms,  not  in  saloon   5.00 

Cigar  factory,  four  bands  or  less 3.00 

Each  additional  hand   50 

Dentists  ( not  motors )    5.00 

Eating  houses,  exclusive  of  soda  fountains 5.00 

Eating  houses  and  bakery   10.00 

Feed  yiipds 15.00 

Gas  en|ine — ^to  be  rated. 

Green  houses — to  be  rated — special. 

Hotels — ^to  be  rated — special. 

Laundry,  three  hands  or  less 15.00 

Livery  stables-r-to  be  rated. 

Public  halls   5.00 

Photograph  galleries  5.00 

Printing  offices,  five  hands  or  less,  no  engine 5.00 

Saloons    12.00 

Soda  fountains   5.00 

Steam  engines — ^to  be  rated — special. 

Store  rooms  5.00 

Urinals,  not  continuous  flow,  each 3.00 

Water-closets   3.00 

Offices,  per  bowl   2.00 

Offices,  with  sleeping  rooms  2.00 

Sprinkling  wagons,  special. 

School  houses,  each,  all  purposes 25.00 

Residences, 

Wash  bowl   $1.50 

Bath  tub ; 1.50 

Urinal   2.00 

Water-closet 3.00 

Kitchen  faucet 3.00 

Hydrant    3.00 
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Watering  trough    3.00 

Hot  water  heating 2.00 

Motor,  special. 

Sprinkling  yard,  street  and  garden,  not  exceeding  50  feet  front  on  any 

one  lot 5.00 

Each  additional  front  foot 05 

Provided,  that  for  any  one  residence  taking  water  for  the  lawn,  bam, 

and  domestic  use  for  one  family,  including  bath  and  closet,  a  rate 

will  be  made  of 10.00 

Provided,  that  one  family  may  have  one  hydrant  for  sprinkling  and 

domestic  uses  for  one  lot  50  foot  front  for 5.00 

One  kitchen  faucet  in  connection  with  above 1.00 

Additional  faucet 50 

Ko  connection  will  be  made  for  residence,  bam,  or  domestic  purposes  for 
less  than  $5  per  annum. 

In  sprinkling  streets  each  water  taker  must  restrict  himself  to  the  exact 
frontage  paid  for  and  to  one  half  the  width  of  the  street  in  front  thereof, 
except  in  the  case  of  corner  lots,  water  taker  will  be  permitted  to  sprinkle 
one  half  of  street  abutting  thereon. 

(5)  That  it  applies  to  this  CommisBion  for  authority  to 
change  the  rates  and  charges  from  a  flat  rate  as  shown  above  to  a 
meter  rate  for  the  following  reasons : — 

(a)  That  the  water  supply  of  the  city  of  Rensselaer  is  fur- 
nished by  two  wells  approximately  1,000  feet  deep;  that  said 
wells  have  been  in  existence  for  a  period  of  about  twenty-five 
years,  and  that  the  supply  of  water  furnished  thereby  is  constantly 
decreasing,  and  that  the  daily  consumption  of  water  is  gradually 
increasing,  due  to  the  gradual  growth  of  said  city.  That  under 
the  rates  and  charges  now  in  force,  there  is  such  an  enormous 
waste  of  water  by  its  patrons,  that  it  is  almost  impossible  to  keep 
a  suflScient  amount  of  water  in  the  standpipe  to  properly  safe- 
guard the  property  in  said  city  from  loss  against  fire  should  a  con- 
flagration occur.  And  the  petitioner  further  shows  to  the 
Commission  that  it  would  be  useless  and  a  waste  of  money  for 
said  city  to  sink  any  additional  wells,  hoping  thereby  to  increase 
the  supply  of  water,  for  the  reason  that  the  water  level  in  said  city 
and  in  the  country  adjacent  thereto  has  been  greatly  lowered  on 
account  of  a  vast  amount  of  surface  and  underground  drainage 
that  has  taken  place  in  this  locality,  and  that  the  water  which 
formerly  supplied  said  wells  is  being  carried  away  by  said  drain- 
age, to  such  an  extent  that  private  wells  of  less  depth  have  become 
dry.  It  is  the  opinion  of  the  petitioner  that  the  amount  of  water 
unnecessarily  wasted  is  sufficient  to  supply  the  legitimate  daily 
needs  of  its  patrons,  and  that  with  this  waste  eliminated,  said 
wells  will  have  sufficient  capacity  to  serve  the  public  for  many 
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years  to  oome;  and  it  is  the  further  opinion  of  this  petitioner 
that  said  waste  can  only  be  eliminated  and  said  water  supply 
conserved  by  the  installation  of  water  meters. 

The  petitioner  herein  represents  that  this  change  is  not  asked 
for  the  purpose  of  increasing  its  rates  and  charges,  but  for  no 
other  purpose  than  to  conserve  its  water  supply ;  that  the  changes 
herein  asked  for  and  the  rates  submitted  will,  in  the  judgment 
of  the  petitioner^  produce  about  the  same  income  as  the  present 
schedule  of  rates^  and  that  such  changes  will  operate,  not  only  to 
the  advantage  of  the  petitioner,  but  to  the  consumer  as  well,  as 
the  meter  system  is  the  only  equitable  way  to  sell  said  service. 

(6)  That  application  is  hereby  made  for  authority  to  install 
water  meters,  and  to  put  into  effect  the  following  schedule: 

Monthly  Meter  Bates. 

The  first      9,000  gaUons 25^  per  1,000  gaUoiu  per  ma 

The  next    20,000      "         20^     "        "  "  "  " 

The  next    16,000      «         16<    «        «  «  «  « 

The  next  300,000      "         10*    «        •*  «  "  " 

The  next  500,000      «         74    "        "  "  ".   " 

AU    over  979,000      *'         5#    "        *•  "  **  « 

Minimum  rate  $6iO0  per  year. 

Ail  rentals  payable  quarterly. 

Said  meter  to  be  furnished  by  said  city,  and  the  cost  of  install- 
ing the  same  to  be  charged  to  the  property  owners  receiving  said 
service.  That  all  charges  for  said  service  shall  become  a  lien 
upon  the  property  receiving  the  same. 

Wherefore,  said  city  of  Kensselaer  prays  that  after  due  hear- 
ing and  investigation,  the  Public  Service  Conmiission  of  Indiana 
make  an  order  granting  the  application  herein  and  establishing 
the  proper  rates  of  charge,  or  such  rates  of  charge  as  it  may  find 
to  be  equitable  in  the  premises. 

Dated  at  Rensselaer,  Indiana,  this  20th  day  of  January,  1915. 

The  City  of  Rensselaer,  Indiana, 

By  Charles  G.  Spitler,  Mayor. 
Attest :    Chas.  Morlan, 

City  ClerL 
(Seal.) 

The  Public  Service  Commission  of  Indiana,  having  the  above- 
entitled  cause  under  consideration,  and  being  duly  advised  in  the 
premises,  finds  that  the  municipal  waterworks  of  the  city  of 
Rensselaer  should  sell  its  water  to  its  consumers  on  a  meter  basis. 
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The  Public  Service  Coiumission  of  Indiana  further  finds  that 
the  following  rates  are  just  and  equitable : 

Monthly  Meter  Boies, 

The    first      9,000  gaHons  25^  per  1,000  gallons  per  month 

The   next    20,000       '*         20^     " 

The   next     15,000       '^         15^     *'  «           "           " 

The   next  300,000      "         10^     «  "          " 

The   next  500,000      '* 7^     "  «          «          "       « 

All    over    979,000      "         5#     "  "          "          "       *' 

Minimum  rate $6.00  por  year. 

All  rentals  payable  quarterly. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  city  of  Rensselaer  should  be  and  is  here  now 
given  permission  to  install  meters  for  measuring  the  utility's 
water  service  furnished  the  inhabitants  of  the  city  of  Rensselaer. 

It  is  further  ordered  by  the  Public  Service  Commission  of 
Indiana  that  consent  be  and  is  here  now  given  the  city  of  Rens- 
selaer to  file  with  the  Public  Service  Commission  of  Indiana  a 
supplement  to  the  rates,  tolls,  and  charges  already  on  file  with 
the  Commission,  which  supplement  shall  read  as  follows : 

Monthly  Meter  Rates. 

The    first       9,000  gallons   25^  per  1,000  gallons  per  month 

The   next    20,000      "         20^     «        «  «  "  " 

The  next    15,000      "         16^     «        «  «  a  « 

The   next  300,000      "         10^     "        «  *  "  *• 

The  next  600,000      "         7<    "        «  «  **  « 

AH    over    979,000      " 6#     "        "  *  •*  « 

Minimum  rate $6.00  per  year. 

All  rentals  payable  quarterly. 


MISSOURI  PUBIilC  SKBVICE  COMMISSION. 

W.  D.  BYRD  et  al. 

V. 

ST.  LOUIS  &  SAN  FEANCISCO  BAILBOAD  COMPANY. 
[Case  No.  577.] 

Service '^  JuriHdiction   of  Commission -^  Train   movemrcnts   in  sister 
state. 

The  Missouri  Commission  has  no  authority  to  direct  the  move- 
ment of  an  interstate  passenger  train  in  another  state  to  the  end  that 
it  may  result  in  adequate  train  service  in  Missouri. 
Service  -^  Restoration  of  passenger  trains  ^  Consideration  for  right  of 
way. 

The  fact  that  citizens  of  a  city  k.-ated  on  a  loop  of  a  railroad 
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and  enjoying  main  line  passenger  service  aid  the  company  in  procuring 
a  shorter  right  of  way  across  the  loop,  upon  representations  that  it 
will  be  used  for  freight  trains,  cannot  be  made  the  basis  for  compelling 
the  restoration  of  main  line  passenger  service  to  the  city,  which  had 
been  discontinued  by  the  use  of  the  shorter  route. 

Service  —  C^eneral  rule  —  Powers  of  Commission  —  Routing  of  traina. 
The  Missouri  Commission  is  authorized  by  §§  49  and  51  of  the 
Public  Service  Commission  law  to  change  the  routing  of  a  passenger 
train  in  the  state  where  the  change  ought  reasonably  be  made  to  pro- 
mote the  convenience  of  the  public  or  to  secure  adequate  service  and 
facilities  for  the  transportation  of  passengers. 

Service -^  Powers  of  Commission -^  Rtniting  of  interstate  trains. 

The  Missouri  Commission  has  power  to  change  the  routing  of 
an  interstate  passenger  train  between  points  wholly  within  the  state 
so  that  proper  and  adequate  local  service  may  be  afforded  the  traveling 
public. 

Service '^  Adequacy  of  passenger  trains '^  Factors  considered. 

Adequacy  of  passenger  service  is  not  to  be  determined  wholly  by 
the  number  of  trains  in  service,  but  their  equipment,  manner  and  time 
of  arrival  and  departure  from  stations  are  important  factors. 

Service '^  Passenger  trains  ^^  City  located  on  loop. 

Branch  line  train  service  was  held  inadequate  for  a  city  of 
6,000  inhabitants  located  on  a  loop  of  a  railroad,  and  the  routing  of 
trains  around  instead  of  across  the  loop  was  ordered,  although  this 
would  necessitate  the  running  of  such  trains  10  miles  further,  require 
larger  fares  to  be  charged,  and  possibly  cause  some  inconvenience  in 
the  making  of  certain  connections. 

TJune  2,  1916.] 

Complaint  that  the  passenger  service  furnished  the  citizens 
of  CaruthersviUe  was  inadequate;  sustained. 

Appearances:  Vance  J.  Higgs  for  complainants;  W.  F. 
Evans,  E.  T.  Miller,  and  Mobss  Whybark  for  defendanta 

I. 

Bean,  Commissioner:  The  complaint  challenges  the  adequacy 
of- the  passenger  train  service  as  furnished  by  defendants  at 
CaruthersviUe,  Missouri.  The  defendant  company  and  the  re- 
ceivers have  filed  separate  answers.  The  evidence  was  heard 
before  a  member  of  the  Commission  at  CaruthersviUe  on  the  29th 
day  of  January,  1915.  The  case  was  thereafter  argued  by  coun- 
sel for  the  parties  hereto  before  the  Commission,  and  submitted 
for  final  decision  without  filing  briefs. 

The  specific  relief  sought  by  complainants  is  that  the  Com- 
mission order  the  defendants  to  route  passenger  trains  Nos.  801 
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and  802  through  Caruthersville ;  that  the  schedule  of  the  local 
passenger  train  between  Kennett,  Missouri,  by  way  of  Caruthers- 
ville and  Memphis,  Tennessee,  be  restored,  and  that  an  order  be 
made  prohibiting  the  backing  of  any  and  all  passenger  trains  in 
and  out  of  .Caruthersville.  The  complaint  against  backing  pas- 
senger iTBxnB  in  and  out  of  Caruthersville  was  abandoned  at  the 
heariisg. 

Complainants  objected  to  the  schedule  of  the  passenger  train 
from  Hayti  to  Memphis,  which  was  formerly  operated  from  Ken- 
nett to  Memphis  and  return,  because  the  train  as  now  operated 
departed  from  Caruthersville  one  hour  earlier  and  arrived  at 
ilemphis  an  hour  later  than  under  the  old  schedule.  The  delay 
in  transit  being  apparently  caused  by  taking  the  cars  into  another 
train  at  Turrell,  in  the  state  of  Arkansas,  when  formerly  the 
train  from  Kennett  via  Caruthersville  went  through  to  Memphis 
and  returned  to  Kennett  via  Caruthersville.  The  chief  grounds 
of  objection,  the  failure  to  run  the  train  through  to  Memphis 
and  return,  and  the  delay  in  connecting  with  another  train  at 
Turrell,  Arkansas,  seem  to  arise  from  the  manner  in  which  the 
train  is  operated  in  states  other  than  the  state  of  Missouri.  The 
Commission  has  no  authority  to  direct  how  the  train  in  question 
shall  be  operated  in  another  state,  and  complainants  will  be 
denied  relief  asked  as  to  the  train  operated  from  Hayti,  Missouri, 
to  Memphis,  Tennessee. 

IL 

Caruthersville  is  the  county  seat  of  Pemiscot  county  and  has 
about  five  thousand  inhabitants.  The  defendants  are  erecting  a 
new  passenger  depot  at  that  city  at  a  cost  of  $12,000.  As 
gathered  from  the  evidence,  the  railroad  facilities  furnished  at 
that  place  before  the  construction  of  the  line  from  St.  Louis  to 
Memphis  by  the  St.  Louis  &  San  Francisco  Railroad  were 
afforded  by  a  line  of  railroad  extending  through  Caruthersville 
to  a  point  in  Arkansas.  This  line  was  extended  northward  to 
St  Louis  and  south  to  Memphis,  and  was  acquired  by  the  de- 
fendant railroad  company.  About  the  year  1904  the  entire  rail- 
road from  St.  Louis  to  Memphis  was  completed  and  opened  for 
use.    The  line  of  railroad  extending  into  Caruthersville  makes  a 

large  curve  toward  the  east.  The  distance  in  a  direct  line  he- 
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tween  Grassy  Bayou,  which  is  on  the  railroad  south  of  Caruthers- 
ville,  and  Hayti,  which  is  north  of  Caruthersville,  is  6  milea^ 
while  the  distance  along  the  railroad  from  Grassy  Bayou  to  Car- 
uthersville is  9  miles,  and  from  there  to  Hayti  is  7  miles.  In 
1904  the  defendant  railroad  company  constructed  a  railroad 
track  from  Grassy  Bayou  to  Hayti;  thus  the  distance  between 
said  points  was  shortened  10  miles.  The  purpose  of  constructing 
the  road  between  the  points  last-named  was,  as  avowed  by  the 
representatives  of  the  railroad  company,  for  use  of  the  freight 
trains,  and  upon  this  assurance  the  citizens  of  Caruthersville 
assisted  in  procuring  the  right  of  way  for  the  railroad  between 
Grassy  Bayou  and  Hayti,  and  donated  a  large  part  of  it  to  the 
railroad  company.  Such  consideration  thus  bestowed  upon  the 
railroad  company  cannot  be  made  the  basis  for  granting  relief 
upon  this  complaint. 

Trains  Nos.  801  and  802  were,  until  August,  1913,  routed 
from  St  Louis  to  Memphis  and  return  through  Caruthersville. 
At  the  time  last-named  said  trains  were  routed  over  the  short  line 
from  Grassy  Bayou  to  Hayti,  and  a  train  has  been  operated  be- 
tween Hayti  and  Caruthersville  to  carry  passengers  to  and  from 
said  trains  Nos.  801  and  802  at  Hayti,  and  passenger  trains  Nos. 
825  and  826  have  been  put  into  service  between  Blytheville,  Ar^ 
kansas,  and  Cape  Girardeau,  Missouri,  by  way  of  Caruthersville^ 
Hayti,  and  Kennett. 

E.  D.  Gillen,  president  of  the  Commercial  Club  at  Caruther»- 
ville,  testified  that  about  one  year  before  the  hearing  the  oflScers 
and  agents  of  the  defendant  company  assured  him  that  the 
trains  would  be  run  through  Caruthersville  again  as  soon  as  the 
track  around  the  loop  could  be  repaired ;  that  on  the  9th  day  of 
December,  1914,  one  of  the  receivers  assured  the  witness  that  the 
track  would  be  repaired  in  the  spring  for  the  operation  of  trains 
by  way  of  Caruthersville,  and  that  the  condition  of  the  track  was 
the  only  cause  advanced  by  the  defendants^  officials  against  route- 
ing  the  trains  in  question  through  Caruthersville. 

Defendants,  at  the  hearing  and  at  the  argument  before  the 
Commission,  contended  that  Caruthersville  now  has  adequate 
pas.>*enger  train  service,  and  that  trains  Nos.  801  and  802  as 
routed  away  from  Caruthersville  travel  10  miles  less  between 
Grassy  Bayou  and  Hayti;  that  if  routed  through  Caruthersville 
p.r.n.ioioT)'. 
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would  lose  forty-five  minutes  in  time,  which  is  necessary  in  order 
to  make  connections  with  other  trains  at  both  St  Louis  and  Mem- 
phis. 

III. 

The  question  arises  as  to  the  power  of  the  Commission  to  make 
an  order  requiring  defendants  to  change  the  routeing  of  the 
trains,  and  also  the  question  as  to  how  far  the  Commission  may 
direct  the  operation  of  the  trains  engaged  in  commerce  between 
the  states.  Section  49  of  the  Public  Service  Commission  law 
provides:  ^'If,  in  the  judgment  of  the  Commission,  additional 
tracks,  switches,  terminals,  or  terminal  facilities,  stations,  motive 
power,  or  any  other  property,  construction,  apparatus,  equip- 
ment, facilities  or  device  for  use  by  any  common  carrier,  railroad 
corporation  or  street  railroad  corporation  in  or  in  connection 
with  the  transportation  of  passengers  or  property  ought  reason- 
ably to  be  provided,  or  any  repairs  or  improvements  to  or  changes 
in  any  thereof  in  use  ought  reasonably  to  be  made,  or  any  addi- 
tions or  changes  in  construction  should  reasonably  be  made 
thereto  in  order  to  promote  the  security  or  convenience  of  the 
public  or  employees,  or  in  order  to  secure  adequate  service  or 
facilities  for  the  transportation  of  passengers  or  property,  the 
Commission  shall,  after  a  hearing,  either  on  its  own  motion  or 
after  complaint,  make  and  serve  an  order  directing  such  repairs, 
improvements,  changes  or  additions  to  be  made  within  a  reason- 
able time  and  in  a  manner  to  be  specified  therein,  and  every  com- 
mon carrier,  railroad  corporation  and  street  railroad  corporation 
is  hereby  required  and  directed  to  make  all  repairs,  improve- 
ments, changes  and  additions  required  of  it  by  any  order  of  the 
Commission  served  upon  it/'     [Laws  1913,  p.  688.] 

Section  51  of  the  Public  Service  Commission  law  is  as  follows: 
''If,  in  the  judgment  of  the  Commission,  any  railroad  corporation 
or  street  railroad  corporation  does  not  run  trains  enough  or  cars 
enough  or  possess  or  operate  motive  power  enough,  reasonably  to 
accommodate  the  traffic,  passenger  and  freight,  transported  by  or 
offered  for  transportation  to  it,  or  does  not  run  its  trains  or  cars 
with  sufficient  frequency  or  at  reasonable  or  proper  time,  having 
regard  to  safety,  or  does  not  run  any  train  or  trains,  car  or  cars, 
upon  a  reasonable  time  schedule  for  the  run,  the  Commission 
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shall,  after  a  hearing,  either  on  its  own  motion  or  after  complaint, 
have  power  to  make  an  order  directing  any  Buch  railroad  corpo- 
ration or  street  railroad  corporation  to  increase  the  number  of  its 
trains  or  of  its  cars  or  its  motive  power  or  to  change  the  time  for 
starting  its  trains  or  cars  or  to  change  the  time  schedule  for  the 
run  of  any  train  or  car  or  make  any  other  suitable  order  that  the 
Commission  may  determine  reasonably  necessary  to  accommodate 
and  transport  the  traffic,  passenger  or  freight,  transported  or  of- 
fered for  transportation. 

The  foregoing  statutes  authorize  the  Commission  to  make  an 
order  changing  the  routeing  of  a  passenger  train  in  this  state 
when,  in  the  judgment  of  the  Commission,  such  a  change  ought 
reasonably  be  made  to  promote  the  convenience  of  the  public  or 
to  secure  adequate  service  and  facilities  for  the  transportation  of 
passengers ;  as  to  how  far  that  authority  may  be  exercised  over 
interstate  trains  will  now  be  considered. 

In  the  case  of  Yancy  v.  Chicago  &  A.  R.  Co.  1  Mo.  P.  S.  C.  1. 
c.  627,  the  Commission  held  as  follows : 

"The  jurisdiction  of  this  Commission  is  challenged  on  the 
ground  that  the  trains  we  are  asked  to  control  carry  and  are  en- 
gaged in  interstate  commerce,  and  therefore  under  the  exclusive 
jurisdiction  of  the  Interstate  Commerce  Commission.  This  de- 
fense is  without  merit.  Because  a  train  carries  interstate  traflSc. 
it  does  not  follow  that  it  is  under  exclusive  Federal  control. 
Practically  all  trains,  whether  passenger  or  freight,  through  or 
local,  carry  both  kinds  of  commerce,  state  and  interstate.  That 
which  is  interstate  is  subject  to  Federal  law  and  regulation,  and 
that  which  is  intrastate  is  subject  to  state  control,  even  though 
both  kinds  of  commerce  are  carried  in  the  same  train  and  car. 
The  state  is  not  without  jurisdiction  merely  because  the  train 
may  be  carrying  interstate  passengers  or  freight  These  proposi- 
tions are  elementary. 

"Our  jurisdiction  is  also  attacked  upon  the  further  ground 
that  trains  over  which  we  are  asked  to  exercise  control  are  inter- 
state trains,  and,  therefore,  under  the  sole  jurisdiction  of  Federal 
law.  The  trains  between  Chicago  and  Kansas  City  are  interstate 
trains,  but  those  between  St.  Louis  and  Kansas  City  are  not. 
The  fact  that  a  train  is  interstate  in  character  is  a  proper  matter 
for  consideration  in  determining  our  power  to  grant  the  relief 
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sought  in  this  case,  but  it  is  not  conclusive.  In  the  case  of  Mis- 
sissippi R.  Commission  v.  Illinois  C.  R.  Co.  203  F.  S.  385,  61  L. 
ed.  209,  27  Sup.  Ct.  Rep.  90,  the  court,  discussing  this  subject, 
after  citing  a  number  of  its  former  decisions  (1.  c.  344),  said: 

"  'Upon  the  principles  decided  in  these  cases,  a  state  railroad 
commission  has  the  right,  under  a  state  statute,  so  far  as  railroads 
are  concerned,  to  compel  a  company  to.  stop  its  trains  under  the 
circumstances  already  referred  to,  and  it  may  order  the  stoppage 
of  such  trains  if  the  company  does  not  otherwise  furnish  proper 
and  adequate  accommodations  to  a  particular  locality,  and  in  such 
cases  the  order  may  embrace  a  through  interstate  train  actually 
running  and  compel  it  to  stop  at  a  locality  named.  In  such  case, 
in  the  absence  of  congressional  legislation  covering  the  subject, 
there  is  no  illegal  or  improper  interference  with  the  interstate 
conmierce  right ;  but  if  the  company  tas  furnished  all  such  proper 
and  reasonable  accommodation  to  the  locality  as  fairly  may  be 
demanded,  taking  into  consideration  the  fact,  if  it  be  one,  that 
the  locality  is  a  county  seat,  and  the  amount  and  character  of  the 
business  done,  then  any  interference  with  tiie  company  (either 
directly  by  statute,  or  by  a  railroad  commission  acting  under 
authority  of  a  statute)  by  causing  its  interstate  trains  to  stop  at 
a  particular  locality  in  the  state,  is  an  improper  and  illegal  inter- 
ference with  the  rights  of  the  railroad  company,  and  a  violation 
of  the  commerce  clause  of  the  Constitution.' 

"That  case  is  cited  with  approval  in  the  more  recent  case  of 
Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207  U.  S.  328,  52  L.  ed. 
230,  28  Sup.  Ct.  Rep.  121. 

"The  statutes  of  this  state  bearing  upon  the  authority  and  duty 
of  this  Commission  and  the  duty  of  the  carrier  in  the  matter  of 
furnishing  adequate  passenger  service  are  the  following : 

"  T!f,  in  the  judgment  of  the  Commission,  any  railroad  corpor- 
ation or  street  railroad  corporation  does  not  run  trains  enough 
or  cars  enough  or  possess  or  operate  motive  power  enough,  reason- 
ably to  accommodate  the  traffic,  passenger  and  freight,  trans- 
ported by  or  offered  for  transportation  to  it,  or  does  not  run  its 
trains  or  cars  with  sufficient  frequency  or  at  reasonable  or  proper 
time,  having  regard  to  safety,  or  does  not  run  any  train  or  trains, 
car  or  cars,  upon  a  reasonable  time  schedule  for  the  run,  the 
Commission  shall,  after  a  hearing,  either  on  its  own  motion  or 
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after  complaint,  iiave  power  to  make  an  order  directing  any  such 
railroad  corporation  or  street  railroad  corporation  to  increase  the 
number  of  its  trains  or  of  its  cars  or  its  motive  power,  or  to 
change  the  time  for  starting  its  trains  or  cars,  or  to  change  the 
time  schedule  for  the  run  of  any  train  or  car,  or  make  any  other 
suitable  order  that  the  Commission  may  determine  reasonablv 
necessary  to  accommodate  and  transport  the  traflSc,  passenger  or 
freight,  transported  or  offered  for  transportation/     (P.  S.  C.  L 

§  61-) 

^'  ^Whenever  any  railroad,  run  and  operated  in  this  state,  shall 

fail  to  provide  the  traveling  public  at  any  of  the  stations  along  its 

line  with  proper  and  adequate  service  in  the  transportation  of 

passengers,  by  day  or  night,  caused  by  the  failure  of  the  railroad 

to  stop  its  passenger  trains  at  any  such  station,  it  shall  be  the 

duty  of  the  Railroad  and  Warehouse  Commissioners,  when  such 

matter  shall  have  been  duly  brought  before  them,  to  require  such 

company  or  companies  to  stop  any  and  all  such  trains  as,  in  the 

judgment  of  the  commissioners,  may  be  necessary  to  provide  the 

public,  at  any  such  station,  with  a  reasonably  convenient  service 

in  passenger  transportation.'     (Bev.  Stat.  1909,  §  3275.) 

"Section  3100,  Rev.  Stat.  1909,  requires  every  railroad  compa- 
ny ^unless  hindered  by  wrecks  or  Providential  hindrance'  to  nm 
at  least  one  regular  passenger  train  each  way  every  day  over  its 
lines,  which  shall  stop  at  all  r^ular  stations  to  receive  and  dis- 
charge passengers ;  and  §  3098,  Rev.  Stat  1909,  provides  that  all 
regular  passenger  trains  shall,  ^upon  request  made  by  any  pas- 
senger, or  any  person  desiring  to  become  a  passenger,'  stop  at  its 
stations  at  all  county  seats  within  this  state  to  take  on  and  dis- 
charge passengers:  Trovided,  however,  that  this  section  shall 
not  apply  to  through  railroad  traLus  entering  this  state  from  any 
other  state,  or  to  transcontinental  trains  of  any  railroad.' 

"From  the  foregoing  excerpt  of  the  opinion  of  the  Supreme 
Court  of  the  United  States,  and  the  statutes  mentioned,  it  ap- 
pears that  whether  our  authority  to  make  the  order  prayed  for  be 
tested  upon  the  ground  of  its  being  an  interference  vnth  inter- 
state commerce,  or  by  the  statutes  of  this  state,  although  the  prin- 
ciples of  law  governing  our  action  are  different^  the  question 
presented  is  practically  the  same  in  either  case ;  namely,  whether 
the  town  of  Armstrong  is  now  furnished  with  reasonably  ade- 
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quale  passenger  service.     If  it  is  not,  we  should  grant  relief; 
otherwise,  we  should  dismiss  the  complaint." 

The  cases  were  fully  reviewed  by  the  supreme  court  of  Wis- 
consin in  the  case  of  Chicago,  B.  &  Q.  R  Co.  v.  Railroad  Com- 
mission, 162  Wis.  L  c.  664r-670,  140  N.  W.  296.  The  judgment 
in  the  above  case  was  reversed  by  the  Supreme  Court  of  the 
United  States.  (Chicago  B.  &  Q.  E.  Co.  v.  Kailroad  Commission, 
287  U.  S.  220,  59  L.  ed.  — ,  P.  U.  R  1915C,  309,  35  Sup.  Ct 
Eep.  560-565).  The  right  of  a  state  to  require  adequate  local  fa- 
cilities even  to  the  stoppage  or  rearrangement  of  the  schedules  of 
interstate  trains  was,  however,  again  affirmed.  See  case  cited 
supra  at  page  562  and  following.^  The  principle  governing  the 
right  of  the  state  to  require  the  stoppage  of  interstate  passenger 
trains  applies  to  the  right  of  the  state  either  by  statute  or  through 
a  commission  to  change  the  routeing  of  an  interstate  train  between 
points  wholly  within  this  state,  and  hence  the  Conmiission  may 
require  the  defendants  to  route  trains  Nos.  801  and  802  via  Car- 
uthersville  if  the  defendants  do  not  otherwise  furnish  proper  and 
adequate  service  for  the  public  in  traveling  to  and  from  Car- 
uthersville. 

IV. 

Defendants  offered  in  evidence  as  exhibit  "A"  a  time-table 
which  sets  forth  the  names  of  the  stations  and  the  time  of  arrival 
and  departure  of  the  passenger  trains  as  now  furnished  by  de- 
fendants, and  also  contains  a  map  showing  the  location  of  the 
line  of  railroad  between  St  Louis  and  Memphis  and  the  various 
branches  connecting  therewith.  The  railroad  extends  from  St. 
Louis  to  Memphis,  a  distance  of  305  miles^  along  the  east  side  of 
the  Mississippi  river;  Caruthersville  is  220  miles  south  of 
St.  Louis ;  a  branch  road  extends  toward  the  west  from  the  main 
line  at  Hayti.  Defendants  operate  two  passenger  trains  each 
way  daily  over  the  main  line  between  St.  Louis  and  Memphis 
(Nos.  801-802  and  805-806). 

Train  No.  801  as  now  scheduled  leaves  St  Louis  at  8  o'clock 
A.  M.,  arrives  at  Hayti  at  5  minutes  after  4  o'clock  p.  m.^  arrives 
at  Memphis  10  minutes  after  8  o'clock  p.  m.  Train  No.  802  as 
now  scheduled  leaves  Memphis  at  45  minutes  after  7  o'clock 

I  As  modified  on  motion  for  rehearing. 
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A.  u.,  arrives  at  Hayti  at  45  minutes  after  11  o'clock  a.  m.,  and 
at  St.  Louis  at  35  minutes  after  8  o'clock  p.  m.  Under  the  old 
Bchedule  via  Caruthersville  train  No.  801  left  St.  Louis  at  the 
same  time,  but  arrived  at  Memphis  thirty  minutes  later,  and 
train  No.  802  left  Memphis  thirty  minutes  earlier  and  arrived  at 
St.  Louis  at  the  same  time  as  under  the  new  schedule.  Trains 
Nos.  801  and  802  contain  a  baggage  car,  mail  car,  coaches,  and 
dining  car.  Trains  Nos.  805  and  806  are  operated  at  night 
each  way  between  St.  Louis  and  Memphis.  A  Pullman  car  is 
attached  to  the  night  train  leaving  St  Louis  and  is  carried  to 
Hayti  and  thence  to  Caruthersville  by  another  train.  A  Pullman 
car  is  carried  from  CaruthersviUe  each  night  to  Hayti  and  then 
attached  to  train  No.  806  and  carried  to  St.  Louis.  The  night 
trains  carry  the  greater  part  of  all  the  passengers  traveling  on 
that  line  between  St.  Louis  and  Memphis  and  are  devoted  prin- 
cipally to  through  traffic.  The  average  speed  per  hour  of  train 
No.  805  is  29.71  miles ;  the  average  speed  per  hour  of  train  No. 
806  is  29.81  miles. 

Trains  Nos.  801  and  802  are  through  trains,  but  are  devoted 
primarily  to  local  traffic.  Each  of  said  trains  between  St.  Louis 
and  Memphis  makes  fifty  regular  stops  at  stations  and  eleven 
stops  on  flag.  The  average  speed  per  hour  of  train  No.  801  is 
25.36  miles ;  the  average  speed  per  hour  of  train  No.  802  is  23.88 
miles. 

The  following  additional  train  service,  wherein  the  equipment 
used  is  inferior  to  that  on  the  through  trains,  and  which  may  be 
called  branch  line  service,  is  furnished  at  Caruthersville. 

Defendants  operate  a  passenger  train  (No.  821)  daily  from 
Hayti,  via  Caruthersville,  to  Memphis,  leaving  Caruthersville 
at  10  minutes  after  5  o'clock  a.  m.,  thence  to  Turrell,  Arkansas, 
where  the  cars  are  placed  in  another  train  and  carried  to  Mem- 
phis, and  cars  are  carried  from  Memphis  to  Turrell,  Arkansas, 
and  from  that  point,  as  No.  822,  are  carried  to  Caruthersville, 
arriving  there  at  11  o'clock  p.  m.  When  trains  Nos.  801  and  802 
were  diverted  from  Caruthersville,  defendants  put  into  service 
passenger  trains  Nos.  825  and  826,  which  are  operated  daily 
from  Blytheville,  Arkansas,  via  Caruthersville,  Hayti,  and  Ken- 
nett,  to  Cape  Girardeau  and  return,  arriving  at  Caruthersville, 
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going  noilii  each  day  at  7 :25  a.  m.  and  returning  via  Caruthers- 
ville  at  7  o'clock  p.  m.  Defendants  operate  passenger  trains  Nos. 
881  and  882,  leaving  Caruthersville  as  No.  882  at  50  minutes 
after  5  o'clock,  thence  to  Hayti,  Kennett  and  Cape  Girardeau  by 
way  of  the  Leachville  branch,  and  returning  to  Caruthersville  as 
Xo.  881  at  5  minutes  after  9  o'clock  p.  m.  A  passenger  train  is 
operated  as  trains  Nos.  893-894-895-896-897-898-891-892  be- 
tween Campbell,  Kennett,  and  other  points  to  Hayti  and  Car- 
uthersville. That  train  carries  all  passengers  to  and  from  trains 
Xos.  801  and  802  between  Caruthersville  and  Hayti.  Train  No. 
302  as  now  scheduled  arrives  at  Hayti  at  45  minutes  after  11 
o'clock  A.  M.  Passengers  coming  from  Caruthersville  to  take 
that  train  leave  Caruthersville  at  15  minutes  after  11  o'clock 
A.  M.,  and  that  train  is  due  to  arrive  at  Hayti  at  40  minutes  after 
11  o'clock,  and  is  due  to  arrive  at  Caruthersville  from  Haji;i  at 
20  minutes  after  12  o'clock.  Train  No.  801  is  due  to  arrive  at 
Hayi;i  at  5  minutes  after  4  o'clock  p.  m.  The  train  to  meet  this 
train  at  Hayti  leaves  Caruthersville  at  30  minutes  after  3  p.  m., 
and  arrives  at  Hayti  at  55  minutes  after  3  o'clock  p.  m.,  and  re- 
turns to  Caruthersville  at  40  minutes  after  4  o'clock  p.  m.  As 
trains  Nos.  801  and  802  are  now  operated,  all  passengers  going 
to  and  from  Caruthersville  are  required  to  change  to  or  from  the 
said  main  line  at  Hayti. 

As  compared  with  the  service  when  said  trains  were  routed  via 
Caruthersville,  passengers  now  going  north  from  Caruthersville 
on  No.  802  leave  that  station  at  the  same  time ;  passengers  com- 
ing to  Caruthersville  arrive  there  about  one  hour  later  and  travel 
4  miles  farther  than  when  the  train  came  via  Carutliersville. 
Passengers  leaving  Caruthersville  going  south  on  train  No.  SOI 
now  leave  that  station  one  hour  earlier  than  formerly  and  are 
carried  4  miles  farther,  and  when  coming  to  Caruthersville  on 
train  No.  801  arrive  there  at  40  minutes  after  4  o'clock  p.  i\r. 
Under  the  old  schedule  train  No.  801  was  due  to  aiTive  at  Car- 
uthersville at  about  the  same  time. 

In  case  the  trains  are  routed  through  Caruthersville,  passen- 
gers traveling  beyond  that  point  will  be  carried  a  distance  of  10 
miles  farther  and  subjected  to  the  payment  of  increased  fares  to 
that  extent,  and  will  be  delayed  in  transit  thirty  or  forty  min- 
utes, while,  on  the  otber  ha '»d,  all  passengers  going  to  and  from 
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Canithersville  will  leave  the  main  line  train  at  Hayti  to  take  the 
train  to  Canithersville,  and  all  passengers  going  south  or  to  Car- 
uthersville  from  the  south  will  be  carried  4  miles  farther  by  way 
of  Hayti  than  if  carried  over  the  old  route,  and  may^  be  sub- 
jected to  increased  fares  for  that  distance,  and  delays  incident  to 
the  branch  line  service  aflForded  between  Hayti  and  Canithers- 
ville. 

The  evidence  offered  by  defendants  tending  to  show  the  neces- 
sity for  diverting  the  trains  from  Canithersville  in  order  to  make 
connections  at  St.  Louis  and  Memphis  has  been  considered  and 
it  is  very  indefinite  as  to  the  number  of  passengers  to  be  accom- 
modated. The  only  changes  in  the  schedules  are  that  train 
No.  802  leaves  Memphis  thirty  minutes  later  and  No.  801  arrives 
there  thirty  minutes  earlier. 

Defendants  claim  that  it  is  necessary  that  train  No.  801  connect 
with  a  train  leaving  the  same  station  at  Memphis  at  9  o'clock  via 
the  Frisco  Lines  for  Birmingham,  Atlanta,  Washington,  and 
New  York.  Under  the  old  schedule  train  No.  801  was  due  at 
Memphis  at  40  minutes  after  8  o'clock  p.  m.,  leaving  twenty  min- 
utes to  change  from  one  train  to  the  other.  Connection  with 
trains  leaving  Memphis  over  the  Louisville  &  l^ashville  Bailroad 
is  claimed  by  the  defendants  to  be  important,  and  which  trains 
are  due  to  leave  at  20  minutes  after  8  o'elock  p.  m.  from  a  depot 
situate  four  blocks  from  the  depot  at  which  train  No.  801  arrives 
at  Memphis. 

Defendants  operated  these  trains  through  Canithersville  for 
nine  years,  and  other  reasons  for  changing  the  route  of  the  trains 
have  been  assigned  by  defendants'  officers.  It  is  deemed  that 
such  claims  of  necessity  for  routeing  the  trains  away  from  Car- 
uthersville  do  not  outweigh  the  requirements  for  adequate  local 
service  at  that  place,  which  it  is  the  primary  dntj  of  the  de- 
fendants to  furnish. 

Canithersville  is  the  second  city  in  importance  on  defendants' 
line  between  St.  Louis  and  Memphis,  and  the  ticket  sales  are 
only  exceeded  by  the  sales  at  Cape  Girardeau.  Defendants' 
station  agent  at  Caruthersville  testified  that  he  sold  more  than 
seven  thousand  tickets  each  month  to  passengers  traveling  out  of 

8  As  modified  on  motion  for  rehearing. 
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that  station;  that  the  total  receipts  for  said  sale  were  about  $4,- 
000  and  the  receipts  at  said  station  from  freight  business 
amounted  to  $18,000  each  month ;  that  65  per  cent  of  said  tickets 
were  sold  to  passengers  traveling  wholly  within  this  state;  that 
the  average  number  of  intrastate  passengers  each  day  going  out 
of  Caruthersville  on  train  No.  802  at  Hayti  is  from  fifteen  to 
thirty,  and  they  are  usually  going  to  Portageville,  Sikeston, 
St.  Louis,  and  Cape  Girardeau;  that  about  seventy-five  tickets 
were  sold  each  day  to  passengers  going  from  Caruthersville  to 
Steele  and  Holland,  which  are  in  this  state,  south  of  Caruthers- 
ville, each  having  more  than  one  thousand  inhabitants.  Elwood 
Scott,  city  marshal,  testified  that  when  trains  Nos.  801  and  802 
ran  through  Caruthersville,  as  many  as  fifty  passengers  came 
to  Caruthersville  each  day  from  the  south  part  of  the  county,  and 
the  like  number  departed  from  Caruthersville  for  the  south  part 
of  the  county. 

Caruthersville  is  situate  on  the  line  of  railroad  as  it  was 
originally  located.  Defendants  acquired  the  railroad  and  trains 
jSTos.  801  and  802  were  operated  through  the  city  for  nine  years. 
The  testimony  tends  to  show  that  the  merchants  of  the  city  en- 
joyed a  large  trade  from  persons  residing  in  the  south  part  of  the 
county,  who  were  carried  to  and  from  the  city  on  said  trains,  and 
that  the  change  in  the  manner  and  time  of  operating  the  trains 
has  caused  many  of  their  patrons  to  cease  coming  to  the  city,  and 
a  large  loss  in  the  amount  of  business  from  that  source  has 
resulted. 

Adequacy  of  passenger  service  is  not  to  be  determined  wholly 
by  the  number  of  trains  in  service,  but  their  equipment,  manner, 
and  time  of  arrival  and  departure  from  stations  are  important 
factors.  The  train  service  as  now  afforded  the  public  at  Caruth- 
ersville is  branch  line  service  both  as  to  equipment  (except  the 
Pullman  service)  and  manner  of  operating  the  trains.  The  re- 
quirement that  all  passengers  on  trains  Nos.  801  and  802  to  and 
from  Caruthersville  change  trains  at  Hayti  is  an  inconvenience 
to  which  the  public  should  not  be  subjected.  Taking  into  con- 
sideration the  locality  to  be  served  and  the  amount  and  character 
of  the  business  to  be  done  by  the  defendants  at  Caruthersville,  it 
is  held  that  the  passenger  train  service  as  now  furnished  the  pub- 
lic at  that  place,  is  inadequate,  and  that  to  accommodate  the 
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passengers  to  and  from  Caruthersville  it  is  reasonably  necessarv 
to  route  said  trains  Nos.  801  and  802  by  way  of  its  depot  at 
Caruthersville,  and  to  receive  and  discharge  passengers  therefrom 
at  that  place. 

An  order  will  be  entered  in  accordance  with  the  foregoing,  as 
the  evidence  disclosed  the  necessity  for  repairing  the  track  on 
'he  old  route  from  Grassy  Bayou  to  Hayti ;  sixty  days  is  deemed 
to  be  a  reasonable  time  for  compliance  therewith. 

All  concur. 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 

MISSOUBI  PUBLIC  UTILITIES  COMPANY 

V. 

CITY  OF  POPLAR  BLUFF. 
rCase  No.  655.] 

CerHfieate  of  convenience  and  neressitff -^  Municipal  plante. 

A  city  may  install  an  electric  plant  without  procuring  a  certificate 
of  public  convenience  or  necessity  from  the  Missouri  Commission,  not- 
withstanding an  electric  company  is  operating  a  plant  in  the  city,  f  72 
of  the  Public  Service  Commission  law  providing  for  such  certificate  not 
mentioning  municipalities,  and  no  other  statute  requiring  such  certifi- 
cate. 
RiUes '^ Bowera  of  Commissions '^  Municipal  plants. 

In  holding  that  a  certificate  of  public  convenience  and  necessity, 
for  the  construction  of  an  electric  plant,  is  not  required  of  a  municipal- 
ity in  Missouri,  the  Commission  stated  that  §§  68-71  of  the  Public 
Service  Commission  law  authorize  the  Commission  to  regulate  the  rates 
and  service  of  municipal  plants. 
Monopoly  and  competition '^  Ihrlvate  utility  and  municipal  plant -^ 
Franchise  ohligatlons. 

A  utility  company  operating  an  electric  plant  in  a  city  is  not 
relieved  of  a  municipal  franchise  obligation  to  pay  the  city  a  per  cent 
of  its  gross  earnings  by  the  subsequent  installation  of  an  electric  plant 
by  the  city. 

[June  4,  1915.] 

Proceeding  to  compel  city  to  obtain  certificate  of  public  con- 
venience and  necessity  for  the  establishment  of  a  municipal  elec- 
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trie  plant,  and  if  such  certificate  is  granted,  for  relief  from  cer- 
tain obligations ;  dismissed.  , 

Appearances :  I.  R  Kelso  for  complainant ;  N.  C.  Whaley  for 
defendant. 

Beaiiy  Commissioner:  The  complainant  is  a  corporation  en- 
gaged in  owning  and  operating  pnblic  utilities,  and  owns  and 
operates  an  electric  light  plant  at  the  city  of  Poplar  Bluff,  which 
is  organized  under  the  laws  of  this  state  as  a  city  of  the  third 
class,  and  is  situate  in  the  county  of  Butler. 

Complainant  charges  that  the  defendant  is  about  to  install  an 
electric  light  plant  at  the  said  city,  to  be  owned  and  operated  by 
the  city  for  the  purposes  of  manufacturing  and  distributing 
electric  energy  for  light,  heat,  and  power,  for  sale,  in  competition 
with  the  complainant,  and  further  avers  that  there  is  no  necessity 
for  an  additional  electric  plant  in  said  city,  and  that  under  the 
terms  of  the  franchise  granted  by  said  city  complainant  is  re* 
quired  to  pay  the  city  annually  an  amount  equivalent  to  2J  per 
cent  of  the  gross  earnings  of  complainant  derived  from  the  sale 
of  electric  energy  in  said  city  after  deducting  the  city  revenue, 
and  that  such  sums  havn  been  paid  by  complainant  to  defendant 

Complainant  prays  that  the  Commission  require  the  defendant 
to  show  that  there  is  a  public  necessity  or  convenience  that  will  be 
served  by  installing  an  additional  electric  plant  in  said  city  in 
violation  of  the  terms  of  its  franchise,  and  that  if  said  city  should 
be  permitted  to  install  an  electric  plant  the  Commission  relieve 
complainant  from  any  further  payments  on  account  of  the  agree- 
ment to  pay  2J  per  cent  of  its  gross  receipts  to  said  city. 

Defendant  filed  answer  and  a  hearing  was  held  before  a  mem- 
ber of  the  Commission  at  the  city  of  Poplar  Bluff  on  the  27th  day 
of  April,  1915. 

There  is  no  dispute  as  to  the  material  facts.  The  city  of  Poplar 
Bluff  is  about  to  install  an  electric  plant  and  system,  as  charged 
by  complainant.    The  questions  to  be  decided  in  this  case  are: 

(1)  Whether  the  city  of  Poplar  Bluff  is  required  to  have  a 
certificate  of  public  convenience  or  necessity  before  installing  an 
electric  plant. 

(2)  In  the  event  the  city  is  permitted  to  install  an  electric 

plant,  should  the  Commission  make  an  order  relieving  the  com- 
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plainant  from  paying  2^  per  cent  of  its  gross  income  from  tbe 
city. 

IL 

Section  Y2  of  the  Public  Service  Commission  law  is  as  follows: 
''No  gas  corporation,  electrical  corporation  or  water  corporation 
shall  begin  construction  of  a  gas  plant,  electric  plant  or  water 
system  without  first  having  obtained  the  permission  and  approTal 
of  the  Commission.  Ko  such  corporation  shall  exercise  any  right 
or  privilege  under  any  franchise  hereafter  granted,  or  under  any 
franchise  heretofore  granted  but  not  heretofore  actually  exer- 
cised, or  the  exercise  of  which  shall  have  been  suspended  for 
more  than  one  year,  without  first  having  obtained  the  permission 
and  approval  of  the  Conmiission.  Before  such  certificate  shall 
be  issued  a  certified  copy  of  the  charter  of  such  corporation 
shall  be  filed  in  the  office  of  the  Commission,  together  with 
a  verified  statement  of  the  president  and  secretary  of  the 
corporation,  showing  that  it  has  received  the  required  con- 
sent of  the  i^oper  municipal  authorities.  The  Commission 
shall  have  the  power  to  grant  the  permission  and  approval 
herein  specified  whenever  it  shall  after  due  hearing  determine 
that  such  construction  or  such  exercise  of  the  right,  privilege  or 
franchise  is  necessary  or  convenient  for  the  public  service.  The 
Commission  may  by  its  order  impose  such  condition  or  conditions 
as  it  may  deem  reasonable  and  necessary.  Unless  exercised  with- 
in a  period  of  two  years  from  the  grant  thereof  authority  con- 
ferred by  such  certificate  of  convenience  and  necessity  issued  by 
the  Commission  shall  be  null  and  void.''  [Laws  1913,  p.  610.] 

Said  section  does  not  include  municipalities,  and  we  are  not 
aware  that  any  other  statute  requires  a  city  to  procure  a  certifi- 
cate of  public  necessity  before  installing  an  electric  plant 

We  hold  that  the  city  of  Poplar  Bluff  may  install  an  electrie 
plant  without  procuring  the  consent  of  the  Commission,  notwith- 
standing the  complainant  is  operating  an  electric  plant  thereat 
The  Commission  has,  however,  under  §§  68,  69,  70,  and  71, 
ample  authority  to  regulate  the  rates  and  service  afforded  by  a 
municipality  engaged  in  owning  and  operating  an  electric  plant 

III. 

Complainant  asks  if  defendant  is  permitted  to  install    an 
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electric  plant,  that  the  Commission  make  an  order  relieving  com- 
plainant from  the  payment  to  defendant  of  2i  per  cent  of  its 
gross  earnings,  as  provided  in  the  franchise.  The  fact  that  de- 
fendant is  about  to  install  an  electric  plant  cannot  be  made  the 
basis  for  an  order  by  the  Commission  relieving  the  complainant 
from  the  payment  of  a  part  of  its  gross  earnings,  as  provided  in 
the  franchise.  The  defendant  has  the  right  to  construct  and 
operate  an  electric  plant,  notwithstanding  it  has  previously 
granted  a  franchise  to  complainant  for  that  purpose,  and  such  a 
course  is  not  in  violation  of  the  terms  of  the  franchise  under 
which  complainant  is  operating. 

The  complaint  herein  should  be  dismissed.    It  is  so  ordered. 

All  concur. 


PHUilPPINB  ISIiANDS  BOARD  OF  PUBI/IO  UTIIiITT 
COMMISSIONERS. 

CAMARA  DE  COMERCIO  PILIPINA  et  aL 

V. 

MANILA  ELECTRIC  RAILROAD  &  LIGHT  COMPANY. 

IN  RE  GENERAL  COMPLAINTS  AS  TO  SERVICE. 
[Cases  78  and  80.] 

Service  ^^  Street  ratluxiy^'Cur  fenders. 

The  Sterling  fender,  which  is  in  the  nature  of  a  plow-shaped 
wheel  guard,  located  immediately  in  front  of  the  wheels  of  street  ears, 
at  a  distance  of  about  8  inches  from  the  surface  of  the  trade,  is  not 
inadequate  for  the  service  in  a  city  where  basket  fenders  are  useless 
becauae  of  sharp  curves  and  narrow  streets. 

Service  —  Street  railtcays  —  Brakes, 

The  equipment  of  the  lighter  rolling  stock  of  a  street  railway 
with  ratchet-geared  hand  brakes  is  adequate  for  a  tropical  city  in  which 
the  cars  are  operated  over  lines  with  very  few  and  very  low  grades,  and 
the  cars  are  run  at  a  comparatively  low  speed. 

Service -^  Street  railways  ^Training  of  car  operators. 

A  charge  that  a  street  railway  company  employs  inadequately 
trained  men  for  the  operation  of  its  cars  was  held  not  sustained  on  evi- 
dence that  tho  vften  were  subjected  to  educational  and  physical  tests 
or  given  a  period  of  from  ten  days'  to  two  weeks'  instruction  in  the 
company's  rules  and  city  ordinances  governing  the  operation  of  the 
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company's  lines,  and  were  then  sent  out  in  the  hands  of  experieiici'd 
motormen  and  given  from  forty  to  sixty  days'  instruction  in  the  opera- 
tion of  the  cars  before  being  intrusted  with  the  operation  themselvefl; 
And  where  an  investigation  by  a  witness  riding  on  about  fifty  an 
showed  no  instance  in  which  either  the  motorman  or  the  conductor 
operated  the  car  in  any  manner  other  than  satisfactory. 

Service -^  Street  railways '^  Passing  vehicles. 

The  Philippine  Board  of  Public  Utility  Commissioners  has  no 
jurisdiction  over  the  general  street  traffic  of  the  city  of  Manila,  and 
therefore  can  dictate  no  order  requiring  passing  vehicles  to  stop  at  a 
distance  of  10  meters  in  order  to  prevent  collisions  with  persons  dia* 
embarking  from  street  cars. 

Valuaticn  —  Going  cost  -^  Definition. 

Going  cost  should  be  understood  to  mean  the  cost  of  placing  the 
operation  of  the  property  of  a  public  utility  on  a  paying  basis,  and 
as  being  made  up  of  the  difference  between  the  gross  earnings  derived 
frt>m  the  operation  of  the  property  and  the  cost  of  operating  the  same, 
such  cost  including  operating  expenses,  taxes,  depreciation,  safeguard- 
ing the  investment,  return  on  investment,  together  with  interest  on 
deficit  from  operation,  figured  cumulatively. 

Valuation  —  Discount  on  bonds. 

Discount  on  bonds  cannot  be  considered  in  determining  the  cost 
of  a  public  utility's  property,  such  an  item  being  really  in  the  nature 
of  an  advance  payment  of  interest  rather  than  a  capital  investment, 
and  should  be  made  up  out  of  income  by  the  creation  of  a  sinking  fund 
or  reserve  sufficient  to  cover  the  item  by  the  time  the  bonds  mature. 

Valuation  ~-~  Properties  purchased  for  scrapping. 

The  cost  of  properties  purchased  for  the  purpose  of  scrapping 
and  substituting  with  other  properties  should  not  be  treated  as  part 
of  the  fixed  investment  of  a  public  utility,  but  should  be  met  out  of 
income,  just  as  any  other  item  of  depreciation. 

Return  —  Adequacy  —  Street  railways. 

The  contention  of  a  company  owning  a  railway  system  opo'ated 
by  two  companies  in  the  city  of  Manila,  that  under  existing  rates  its 
revenue  from  transportation  is  not  sufficient  to  provide  for  adequate 
maintenance  and  depreciation,  and  the  safeguarding  of  the  investment 
is  not  sustained  by  evidence  that  one  of  the  companies  is  able  to  pay 
a  dividend  of  20.9  per  cent  on  its  outstanding  stock  out  of  income  after 
paying  all  interest  charges;  that  the  other  is  able  to  pay  10  per  cent 
dividends  after  paying  all  interest  charges;  and  that  the  complaining 
company  and  one  of  the  operating  companies  are  able  to  show,  in  addi- 
tion thereto,  large  surpluses  and  reserves;  such  evidence,  on  the  con- 
trary, showing  that  the  city  is  paying  such  a  return  on  the  company's 
investment  as  to  entitle  it  to  a  thoroughly  adequate  and  up-to-date 
service. 

Service  ^^  Street  railways  ^^  Emergency  traffic. 

A  street  railway  company  cannot  reasonably  be  required  to  pro- 
vide itself  with  a  reserve  of  rolling  stock  sufficient  to  insure  8eat«  for 
all  passengers  offering  themselves  during  festivals  or  otiier  special  events 
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when  Buch  reserve  rolling  stock  would  necesaarilj  be  idle  on  other 
occasions,  and  would  be  almost  entirely  unproductiye  as  an  investment. 

Service  -^  Street  railways  ^  Cars  for  rush  hours. 

The  standard  of  adequate  service  requires  that  a  street  railway 
company  maintain,  during  rush-hour  periods,  morning,  noon,  and  even- 
ing, a  reasonable  headway  on  all  its  lines  and  sufficient  cars  thereunder 
so  that  the  average  car  in  the  period  shall  not  be  overcrowded. 

Service '•^  Street  railways '^  Passengers  on  side  hoards, 

A  proper  standard  of  safe  service  of  street  railways,  especially 
in  a  city  where  the  streets  are  narrow  and  the  traffic  often  congested, 
requires  that  passengers  be  prohibited  from  riding  on  the  aide  boards  of 
cars. 

Service '^  Street  railways -^  Overcrowding  of  seats  and  platforms. 

The  Manila  Commission  refused  to  limit  the  number  of  passen- 
gers to  be  permitted  on  each  seat  of  street  railway  cars,  or  the  number 
to  be  permitted  to  ride  on  the  front  or  rear  platforms,  holding  that  a 
general  order  prohibiting  overcrowding  would  be  sufficient. 

Service  ^  Street  railways  ^^  Signs  indicating  full  cars. 

The  Philippine  Commission  upon  requiring  a  standard  of  service 
which  will  prevent  overcrowding  of  street  cars  under  average  condi- 
tions will  not  require  the  company  to  place  signs  on  cars  indicating 
when  the  car  is  full,  but  will  leave  the  company  free  to  work  out  the 
details  as  to  the  manner  in  which  adequate  service  shall  be  maintained. 

[June  7,  1915.] 

Complaint  as  to  the  rates,  seiTioe,  and  operating  conditions 
of  the  street  railway  system  in  Manila;  complaint  as  to  rates 
withdrawn;  complaint  as  to  service  and  operating  conditions  sus- 
tained int  part. 

The  appearances  are  set  ont  in  the  opinion. 

By  the  Commission :  These  cases  are  before  the  Board  upon 
complaints  by  the  Camara  de  Comercio  Filipina  and  the  Honor- 
able Isabelo  de  los  Eeyes,  regarding  the  adequacy  of  the  service 
rendered  by  the  Manila  Electric  Railroad  &  Light  Company,  and 
the  reasonableness  of  the  rates  charged  therefor. 

The  complaint  by  the  Camara  de  Comercio  Filipina  was  ad- 
dressed to  the  Governor  General,  who  indorsed  the  same  to  this 
Board.  It  called  attention  particularly  to  the  great  number  of 
street  railway  accidents  which  have  taken  place  in  Manila,  and 
expressed  the  opinion  that  these  accidents  are  due  to  defective 
brakes,  improper  training  of  motonnen,  and  inadequate  inspec- 
tion of  rolling  equipment 

The  complaint  presented  by  tiie  Honorable  Isabelo  de  los 
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Reyes,  member  of  the  Municipal  Board,  is  more  general  in  its 
scope.  He  alleges  that  since  the  29th  of  October,  1912,  he  has 
been  seeking  to  induce  the  Municipal  Board  to  oblige  the  com- 
pany to  comply  with  the  Revised  Ordinances,  provide  a  sufficient 
number  of  cars,  and  to  reduce  the  speed  of  the  same.  He  then 
makes  nine  specific  recommendations,  as  follows: 

1.  That  the  company  be  prohibited  from  permitting  passengers 
to  ride  on  the  side  boards  of  its  cars ;  that  only  four  persons  be 
permitted  to  sit  in  each  seat  of  the  open  cars  except  when  there 
are  children  of  less  than  seven  years  of  age,  and  that  only  two 
persons  be  permitted  to  sit  in  each  seat  of  the  closed  cars. 

2.  That  passengers  be  absolutely  prohibited  from  standing 
within  the  cars,  and  that  not  more  than  four  passengers  be  per- 
mitted to  stand  on  the  front  platform,  and  not  more  than  six 
passengers  on  the  rear  platform. 

3.  That  the  conductor  order  the  motorman  to  put  out  a  sign 
saying  "Full"  when  the  coach  is  filled  with  the  regulation  num- 
ber of  passengers. 

4.  That  the  company  be  required  at  least  to  double  the  number 
of  cars  it  has  in  service. 

5.  That  other  vehicles,  on  passing  a  street  car,  be  required  to 
stop  at  a  distance  of  10  meters  in  order  to  prevent  collisions  with 
persons  disembarking  from  the  street  car. 

6.  That  the  company  maintain  its  cars  in  a  cleanly  condition, 
and  the  windows  thereof  in  good  repair,  so  that  they  may  be 
easily  opened  and  closed. 

7.  That  the  maximum  speed  should  not  exceed  8  miles  an  hour. 

8.  That  the  rate  for  first-class  passage  be  fixed  at  10  centavos 
in  cash  and  8  centavos  by  ticket,  and  for  second-class,  8  centavos 
in  cash  and  6  centavos  by  ticket. 

9.  That  the  company  be  required  to  comply  with  all  of  the 
conditions  of  its  franchises. 

In  answer  to  the  complaint  of  the  Camara  de  Comercio  Fili- 
pina,  the  company  alleges  that  the  street  railway  accidents  in 
the  city  of  Manila,  taking  into  consideration  the  street  traffic 
and  other  circumstances,  are  not  frequent,  and  are  due  in  most 
cases  to  other  causes  than  the  failure  of  the  motorman  to  stop 
his  car  quickly;  that  motormen  are  subject  to  physical  examina- 
tion, and  are  then  thoroughly  instructed  by  experienced  motor- 
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men^  and  are  not  allowed  to  take  charge  of  cars  until  their  fitness 
to  do  80  is  demonstrated ;  that  the  ears  of  the  company  with  all 
•equipment  ar^  inapected  at  least  once  in  every  forty-eight  hours, 
and  usually  of tener ;  that  by  reason  of  the  absence  of  grades,  the 
fact  that  the  rails  are  always  either  dry  or  clean,  and  the  fact  that 
the  company's  cars  are  not  heavy,  the  brake  equipment  is  ade- 
quate; that  each  car  having  its  own  motors  is  equipped  with 
fenders  of  a  type  approved  by  the  municipal  board,  in  accordance 
with  the  conditions  of  the  company's  franchise. 

In  answer  to  the  complaint  presented  by  the  Honorable  Isabelo 
•de  los  Keyes,  the  company  alleges  that  it  is  putting  forth  every 
reasonable  effort  to  comply  with  the  duties  prescribed  by  its  fran- 
chise, the  Revised  Ordinances  of  the  city  of  Manila,  as  well  as  the 
-duties  it  owes  to  the  public;  that  the  number  of  cars  operated 
.and  the  service  furnished  are  reasonably  adequate,  although  the 
revenue  derived  therefrom  at  the  rates  of  fare  chargied  is  not 
sufficient  to  provide  for  the  adequate  maintenance  and  deprecia- 
tion of  the  property  used  in  the  service,  the  safeguarding  of  the 
investment  therein,  and  a  reasonable  return  thereon ;  that  when- 
ever cars  are  overcrowded  it  is  usually  due  to  the  fact  that  the 
regular  service  is  off  schedule  by  reason  of  traffic  interruptions 
and  traffic  congestion  on  special  occasions;  that  passengers  in- 
variably crowd  the  first  car  moving  over  the  lines,  thereby  con- 
tributing to  and  being  largely  responsible  for  the  overcrowding 
•of  cars ;  that  only  a  small  percentage  of  the  seating  capacity  of 
the  cars  is  occupied,  on  the  average,  during  the  operation  of  the 
•cars  day  and  night ;  that  in  the  hours  of  maximum  load  the  com- 
pany operates  approximately  double  the  number  of  cars  that 
iire  operated  at  other  times ;  that,  taking  into  consideration  traf- 
fic conditions  and  other  circumstances,  street  railway  accidents  in 
Manila  are  infrequent  and  are  in  the  majority  of  cases  due  to 
other  causes  than  negligence  or  lack  of  skill  on  the  part  of  the 
company's  employees  or  defects  in  its  equipment ;  that  in  spite  of 
«rvery  precaution  taken  accidents  will  occur,  since,  in  addition  to 
other  factors,  there  is  an  increasing  number  of  cars  being  oper- 
ated, an  increasing  number  of  passengers  being  carried,  and  an 
increasing  number  of  people  and  vehicles  in  the  streets  of  the 
city,  all  of  which  multiply  the  opportunities  for  and  increase 
the  danger  of  accidents  accordingly. 
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Answering  specifically  the  suggestions  of  the  complauiant^  the 
company  alleges  that  it  will  be  impossible  to  prohibit  paaeengen 
from  riding  on  the  ninning  boards ;  that  they  frequently  occupy 
the  running  boards  when  there  are  vacant  seats  in  the  cars;  that 
it  would  be  impracticable  to  limit  passengers  to  four  in  each 
seat;  that  it  would  be  impossible  to  limit  the  number  of  passen- 
gers riding  on  the  front  and  rear  platforms ;  that  while  the  com- 
pany could  by  regulation  require  the  conductors  to  order  the 
motormen  to  place  a  sign  indicating  that  the  car  is  full  when 
such  is  the  case,  the  public  would  resent  such  a  practice ;  that  the 
number  of  cars  operated  at  the  present  time  and  the  service  fur- 
nished is  reasonably  adequate  for  the  amount  of  traffic ;  that  the 
cars  are  kept  clean ;  and  that  the  difficulty  of  opening  and  closing 
windows  prevails  only  during  the  wet  season  when  the  windows 
swell  as  a  result  of  the  rain ;  that  the  speed  of  the  cars  should  not 
be  reduced,  inasmuch  as  the  public  continually  complains  that  at 
present  the  speed  is  too  slow ;  and  that  the  rates  of  fare  are  fixed 
by  the  franchise  of  the  company. 

These  complaints  were  set  for  hearing  on  the  21st  of  May^ 
1914,  at  the  offices  of  this  Board,  and,  in  view  of  the  fact  that  the 
hearing  had  received  considerable  publicity  in  the  local  news- 
papers, the  company  at  the  opening  thereof  expressed  its  willing- 
ness to  have  other  service  complaints  that  might  be  presented 
during  the  hearing  passed  upon  and  disposed  of  in  connection 
with  this  matter. 

The  appearances  at  the  hearing  were  as  follows: 

As  Complainants :  The  Honorable  Isabelo  de  los  Reyes,  mem> 
ber  of  the  Municipal  Board ;  Mr.  Rafael  Reyes,  president  of  the 
Camara  de  Comercio  Filipina;  Mr.  Antonio  Hidalgo,  secretary 
of  the  Camara  de  Comercio  Filipina;  Miss  Jessie  L.  Derhamy 
Mr.  Lorenzo  Sanchez,  and  Mr.  H.  Q.  Farris. 

For  the  Company:  Mr.  C.  N.  Duffy,  Vice  President;  Messrs- 
W.  H.  Lawrence  and  James  Ross,  attorneys;  Mr.  L.  S.  Cairns, 
Assistant  General  Manager;  Mr.  Oscar  Keesee,  Superintendent 
of  the  Transportation  Department;  and  Mr.  C.  L.  Van  Hoven,. 
Claim  Agent. 

In  addition  to  the  matters  covered  by  tihe  complaints  of  the 
Camara  de  Comercio  Filipina  and  the  Honorable  Lsabelo  de  lo& 
Reyes,  other  complaints  were  received  at  the  hearing  relating  to 
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the  inadequacy  of  the  fenders  provided  by  the  defendant  com- 
pany, the  cleanliness  of  the  cars,  the  provision  of  waiting  sta- 
tions at  convenient  points,  the  dropping  of  windows,  with 
consequent  injury  to  passengers,  the  excessive  number  of  stopping 
places,  with  resulting  slow  schedule,  and  the  separation  of  first 
and  second-class  passengers. 

The  hearing  covered  a  period  of  three  days,  and  a  great  num- 
ber of  witnesses  were  examined  and  cross-examined.  Much  of 
the  hearing  consisted  of  an  investigation  into  the  financial  condi- 
tion of  the  defendant  company  and  its  associated  companies, 
and  in  the  course  of  that  hearing  it  became  apparent  that  infor- 
mation as  to  the  original  cost  of  the  plant  and  equipment  em- 
ployed by  the  defendant  company  in  its  service  to  the  public  was 
desirable.  The  representatives  of  the  company  stated  that  this 
information  was  not  available  in  the  Philippine  Islands,  and 
that  they  would  be  compelled  to  secure  the  same  from  New  York. 
This  information  was  not  furnished  until  the  21st  of  December, 
1914. 

In  the  meantime  the  Board  pursued  the  policy  of  disposing 
of  such  of  the  service  complaints  as  would  not  be  affected  by  this 
information,  and  rendered  separate  decisions  requiring  the  de- 
fendant company  to  observe  the  city  ordinances  relating  to 
excessive  speed,  providing  for  the  separation  of  first  and  second- 
class  passengers,  and  limiting  and  rearranging  the  number  of 
passenger  stops.  It  is  now  proposed  to  dispose  finally  of  the  re- 
maining complaints. 

Fenders. 

In  the  course  of  the  hearing  there  was  considerable  discussion 
and  some  criticism  of  the  type  of  fender  now  employed  by  the 
defendant  company.  From  the  evidence  presented  we  find  that 
the  fender  used  by  the  company  is  of  a  type  known  as  the  Sterling 
fender.  This  fender  is  in  the  nature  of  a  plow-shaped  wheel 
guard,  and  is  located  immediately  in  front  of  the  wheels  of  each 
car  at  a  distance  of  about  3  inches  from  the  surface  of  the  track. 
The  plans  and  specifications  for  this  fender  were  submitted  to 
the  Municipal  Board  for  approval  in  accordance  with  paragraph 
13,  ordinance  No.  44,  of  the  city  of  Manila,  on  September  10, 
1903.     That  Board  referred  the  matter  to  the  city  eng-'neer  for 
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his  opinion^  and,  acting  on  his  recommendation,  approved  the 
same  in  its  session  of  September  24,  1903. 

On  June  3,  1909,  a  committee  of  the  Municipal  Board  was 
appointed  to  investigate  this  fender,  and  to  compare  it  with 
other  fenders  in  common  use.  That  committee  rendered  a  report 
on  July  8,  1909,  in  which  it  pointed  out  that  protective  devices 
of  this  character  are  of  two  classes,  generally  known  as  basket 
fenders  and  wheel  guards;  that  basket  fenders  are  useless  in 
Manila  because  of  the  fact  that  they  project  beyond  the  body  of 
the  car  and  therefore  cannot  be  employed  on  sharp  curves  and 
narrow  streets.  The  coimnittee  then  proceeds  to  report  on  the 
various  types  of  wheel  guards,  and  concludes  by  expressing  the 
opinion  that  no  better  device  than  the  one  at  present  employed 
by  the  defendant  company  has  as  yet  been  offered  that  would  be  of 
practical  use  on  Manila  streets.  It  is  stated,  however,  that  the 
defendant  company  offered  to  conduct  further  experiments  with 
other  types  of  wheel  guards  for  the  benefit  of  the  committee. 
There  is  no  evidence  that  these  further  experiments  were  made, 
or  that  any  final  action  was  ever  taken  on  the  report  by  the 
Municipal  Board. 

At  the  hearing  much  evidence  was  taken  with  regard  to  the 
effectiveness  of  these  fenders  in  the  fatal  and  serious  personal 
injury  accidents  on  the  defendant  company's  lines.  As  a  lesolt 
of  this  evidence  we  find  that  during  the  year  1918  ten  fatal 
accidents  occurred  in  connection  with  the  operation  of  the  com- 
pany's properties,  of  which  eight  were  car  accidents.  Of  these 
eight  accidents,  the  fender  was  involved  in  four  cases.  In  two 
of  these  cases  the  victims  were  small  children  whose  protection 
would  have  been  difficult  by  any  safety  device.  In  a  third,  the 
accident  took  place  on  the  private  way  of  the  company  on  the 
pier  fill  where  there  was  no  ballast  and  the  ties  were  exposed. 
Under  such  circumstances  it  is  clear  that  any  fender  would 
have  been  useless.  In  the  fourth  case  the  body  was  finally 
pushed  off  the  track  by  the  fender,  and  death  was  caused  by 
a  fracture  of  the  skull,  caused  by  contact  with  the  comer  of  the 
car. 

During  the  same  year  there  were  seventeen  serious  personal- 
injury  accidents,   in  three  of  v/hich  the  fenders  in  question 
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were  involved.    In  all  three  of  these  cases  the  fenders  saved  the 
victims. 

In  view  of  the  foregoing,  we  are  not  satified  that  the  fender 
at  present  in  nse  is  unsafe  or  inadequate.  ITntil  some  type  of 
fender  is  offered  which  can  be  employed  on  the  narrow  streets 
of  Manila  with  more  decided  advantage  over  the  present  fender 
than  any  as  yet  suggested,  we  shall  not  require  the  defendant 
company  to  make  any  change  therein. 

Brakes. 

As  we  have  already  seen,  the  Camara  de  Comercio  Filipina 
suggests  in  its  complaint  that  the  brake  equipment  of  the  de* 
fendant  company^s  cars  is  inadequate.  Considerable  evidence 
was  taken  on  this  question,  from  which  we  find  that  the  de- 
fendant company  has  equipped  its  heavier  rolling  stock,  such 
as  its  Pasig  cars,  with  air  brakes.  Its  lighter  rolling  stock  is 
equipped  with  a  rafchet-geared  hand  brake,  such  as  is  used  in 
many  cities  of  the  United  States,  and  the  reverse  is  relied  upon 
for  emergency  control. 

Mr.  C.  W.  Hubbell,  formerly  consulting  engineer  with  this 
Board,  expressed  the  opinion  that  this  brake  equipment  is  en- 
tirely adequate  in  the  city  of  Manila  by  reason  of  superior  track 
and  weather  conditions  here.  The  defendant  company  operates 
its  cars  over  lines  with  very  few  and  very  low  grades,  and  of 
course  the  tracks  here  are  not  exposed  to  winter  conditions. 
We  are  also  of  the  impression  that  the  operation  of  the  de- 
fendant's cars  is  slower  here  than  is  usual  in  American  cities. 

Having  in  mind  these  circumstances,  we  are  unable  to  find 
that  the  present  brake  equipment  employed  by  the  defendant 
company  is  inadequate  and  unsafe,  and  therefore  will  require 
no  change  therein. 

Selection  and  Traming  of  Motormen. 

The  Camara  de  Comercio  Filipina  in  its  complaint  suggests 
that  the  defendant's  motormen  are  not  properly  examined  and 
trained  for  their  work.  No  direct  evidence  was  offered  in  sup- 
port of  the  complaint  on  this  point.  Mr.  Oscar  Keesee,  Superin- 
tendent of  Transportation  of  the  company,  described  the  manner 
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his  evidence  we  find  that  all  applicants  are  received  on  Wednes- 
days and  given  a  superficial  examination  by  Mr.  Keesee,  who 
selects  from  among  them  such  as  have  no  apparent  physical 
defects.  Those  selected  are  subjected  to  an  educational  test  to 
ascertain  whether  they  are  capable  of  making  out  reports,  and 
then  are  subjected  to  a  physical  examination  similar  to  the 
physical  examination  made  by  insurance  companies.  The  result 
of  the  physical  examination  is  reported  by  the  company's  doctor, 
and  filed  with  the  applicant's  other  papers.  If  the  applicant 
has  passed  the  physical  and  educational  tests  he  is  then  given  a 
period  of  from  ten  days'  to  two  weeks'  instruction  in  the  com- 
pany's rules,  making  up  of  report  sheets,  timci  cards,  and  the 
study  of  the  city  ordinances  governing  the  operation  of  the 
defendant's  lines.  He  is  then  sent  out  upon  the  line  in  the  hands 
of  experienced  motormen,  and  is  given  from  forty  to  sixty  days' 
instruction  in  the  operation  of  the  car  before  he  is  permitted  to 
take  out  a  car  by  himself. 

Mr.  Hubbell  made  an  investigation  of  the  personnel  of  the 
defendant  company,  riding  on  about  fifty  cars,  and  stated  to 
the  Board  that  he  did  not  find  a  single  case  in  which  either 
the  motormen  or  the  conductor  operated  the  car  in  any  other  than 
a  satisfactory  manner,  and  that  the  cars  were  carefully  run  and 
cautiously  looked  after. 

In  view  of  the  course  of  training  given  to  the  company's 
employees,  as  described  by  Mr.  Keesee,  and  in  view  of  the  result 
of  Mr.  Hubbell's  investigation  of  the  oompany^s  personnel,  we 
are  unable  to  find  that  the  company  employs  inadequately-trained 
men  in  the  operation  of  its  cars. 

Cleanliness  of  Cars. 

Considerable  evidence  was  offered  at  the  hearing  to  the  effect 
that  the  defendant  company  does  not  maintain  its  cars  in  as 
clean  a  condition  as  they  should  be. 

Miss  Jessie  L.  Derham,  a  supervising  teacher  of  the  Bureau 
of  Education,  testified  that  she  uses  two  hundred  tickets  a  mouth 
in  the  course  of  her  duties  as  supervising  teacher.  Her  duties 
take  her  all  over  the  city,  and  she  finds  that  the  cars  are  dirtj', 
that  the  floors  are  not  properly  cleaned  and  swept,  that  the  sides 
are  dirty  where  people  expectorate,  and  that  the  seats  are  not 
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kept  properly  cleaned.  She  expressed  the  opinion  that  there  was 
no  proper  inspection  of  the  work  of  cleaning  the  cars.  This  com- 
plaint was  corroborated  by  Mr.  Reyes,  by  Mr.  H.  G.  Farris,  who 
suggested  the  employment  of  a  vacuum  cleaner  to  take  up  the 
dust  during  the  dry  season,  and  by  Mr.  Lorenzo  Sanchez. 

In  reply  to  these  criticisms  the  company's  representatives 
pointed  out  that  it  is  very  difficult  to  maintain  street  cars  in  a 
cleanly  condition^  The  company  expressed  a  willingness  to  do 
anything  within  reason  to  make  an  improvement  in  this  respect, 
and  indicated  that  a  vacuum  cleaner,  as  suggested  by  Mr.  Farris, 
should  be  practicable  and  desirable  in  the  dry  season. 

Mr.  Cairns  described  the  practice  of  the  company  in  cleaning 
its  cars,  and  explained  that  they  have  a  regular  force  for  that 
purpose,  with  an  inspector  over  that  force,  and  that  the  cars  on 
reaching  the  car  bams  every  night  are  cleaned  and  are  inspected 
before  they  leave  the  next  morning. 

We  realize  that  in  the  very  nature  of  things  it  is  difficult  to 
maintain  street  cars  in  an  absolutely  cleanly  condition,  especially 
during  the  rainy  season.  We  are  convinced  from  the  evidence, 
however,  that  the  company  can  make  an  improvement  in  this  re- 
spect We  shall  require  the  company  to  employ  vacuum  cleaners 
during  the  dry  season,  and  to  keep  its  cars  thoroughly  cleaned 
:and  dusted  during  the  entire  day.  During  the  rainy  season, 
while  there  is  no  particular  trouble  from  dust,  the  company 
should  make  every  effort  to  keep  its  cars  reasonably  free  from 
mud  and  other  dirt. 

The  company  should  absolutely  prohibit  expectorating  within 
the  cars,  as  indicated  by  Miss  Derham,  and  in  requiring  the  com- 
pany to  do  this  we  are  only  requiring  compliance  with  the  provi- 
sions of  the  Revised  Municipal  Ordinances.  The  company 
should  also  prohibit  passengers  from  placing  their  feet  on  seats 
within  the  cars,  and  in  making  this  requirement  we  are  also 
merely  following  the  provisions  of  the  Revised  Ordinances  (see 
§  393,  Revised  Ordinances).  We  believe  that  if  these  provisions 
are  carefully  observed  a  material  improvement  in  the  cleanliness 
of  the  cars  will  result. 

Passing  Vehicles. 

We  have  no  Jurisdiction  over  the  general  street  traffic  of  the 
<;ity  of  ilanila,  and  for  that  reason  can  dictate  no  order  requiring 
P.U.R.lOloD. 


Digitized  by  LjOOQIC 


988  PHILIPPINE  ISLANDS  BD.  OF  P.  U.  OOMRS. 

passing  vehicles  to  stop  at  a  distance  of  10  meters  in  order  to  pre- 
vent collisions  with  persons  disembarking  from  street  cars,  as 
recommended  by  Mr.  Reyes. 

Waiting  Stations. 

At  the  original  hearing  it  was  urged  that  the  defendant  com- 
pany provide  waiting  stations  at  certain  junction  points  on  its 
lines.  Since  that  hearing  the  defendant  company  has  voluntarily 
erected  waiting  stations  at  Hie  comers  of  Luneta  and  P.  Burgos, 
General  Luna  and  P.  Bui'gos,  Concepcion  and  P.  Burgos,  and 
the  Eotonda.  It  also  attempted  to  construct  one  at  the  comer  of 
Calle  Juan  Luna  and  Azcarraga,  but  was  prohibited  by  the^ 
Municipal  Board.  The  Board  will  make  no  order  regarding  the 
provision  of  further  waiting  stations,  but  will  await  applications 
therefor  at  specific  points,  and  pass  upon  each  application  as 
presented. 

Rates. 

In  the  course  of  the  hearing  Mr.  Reyes  withdrew  his  com- 
plaint as  to  the  rates  charged  by  the  defendant  company,  and 
therefore  it  is  unnecessary  for  us  to  examine  into  their  reason- 
ableness and  the  powers  of  this  Board  in  regard  thereto  under  the 
terms  of  the  company^s  franchise. 

Adequacy  of  Return  under  Existing  Rates. 

Before  discussing  the  adequacy  of  the  defendant  company's 
rolling  stock  for  the  needs  of  the  traffic  served,  both  from  the 
standpoint  of  the  number  of  cars  employed  and  their  condition 
of  repair,  it  seems  appropriate  to  dispose  of  the  company's  con- 
tention that  its  traffic  revenue  ^'at  the  rates  of  fare  charged  is  not 
sufficient  to  provide  for  adequate  maintenance  and  depreciation 
of  the  property  used  in  the  service,  the  safeguarding  of  the  invest- 
ment tiierein,  and  a  reasonable  return  thereon." 

As  a  result  of  this  contention  considerable  evidence  was  taken 
at  the  hearing  relating  to  the  defendant  company's  organization, 
its  capitalization,  and  the  amount  it  has  invested  in  the  prop- 
erties owned  by  it  and  devoted  to  public  service.  This  evidenos 
was  supplemented  by  a  statement  presented  in  December,  1914, 
showing  the  cost  of  the  property  operated  by  the  defendant  com- 
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pany  as  compiled  from  the  books  of  the  Manila  Construction 
Company  in  New  York,  and  the  books  of  the  defendant  company 
in  New  York  and  Manila. 

From  this  evidence  and  the  various  annual  reports  containled 
in  Poor's  Manual  of  Railroads,  which  were  accepted  by  the  de- 
fendant company  at  the  hearing,  we  find  that  the  street  railway 
system  of  Manila  and  Rizal  province  is  owned  by  two  companies 
known  as  the  "Manila  Electric  Railroad  &  Light  Company^'  and 
the  "Manila  Suburban  Railways  Company."  These  companies 
are  owned  and  controlled  by  a  holding  company  called  the 
"Manila  Electric  Railroad  &  Lighting  Corporation." 

At  the  close  of  December,  1913,  the  Manila  Electric  Railroad 
&  Light  Company  had  issued  P3,350,000  of  capital  stock.  Its 
funded  indebtedness  consisted  of  P6,000,000  in  mortgage  bonJs 
and  a  demand  note  of  P2,000,000,  all  bearing  interest  at  the 
rate  of  6  per  cent  per  annum. 

The  outstanding  capital  stock  of  the  Manila  Suburban  Rail- 
ways Company  at  the  close  of  December,  1913,  amounted  to 
Pl,060,000,  and  its  funded  indebtedness  consisted  of  mortgage 
bonds  amounting  to  Pl,300,000,  bearing  interest  at  the  rate  of 
6  per  cent  annually. 

The  holding  company,  or  what  is  briefly  known  as  the  corpora- 
tion, acquired  upon  organization  all  the  stock  and  bonds  of  the 
Manila  Electric  Railroad  &  Light  Company,  and  upon  the  organi- 
zation of  the  Manila  Suburban  Railways  Company  it  acquired 
all  the  stock  and  bonds  of  that  company  with  the  exception  of 
the  directors'  qualifying  shares.  It  also  acquired  practically  all 
of  the  stock  of  the  Union  Truck  Company,  a  drayage  concern 
then  operating  in  the  city  of  Manila,  the  old  Compania  de  los 
Tranvias  de  Filipinas,  an  old  horse  car  company  holding  the 
street  railway  franchise  for  certain  streets  in  the  city  of  Manila, 
and  98  per  cent  of  the  stock  of  La  Electricista,  an  electric  light- 
ing company  operating  in  the  city  of  Manila  which  had  received 
its  franchise  from  the  Spanish  Government.  These  properties 
were  acquired  by  a  bond  issue  of  $5,000,000  at  5  per  cent  per 
year,  of  which  $3,250,000  were  issued  for  the  acquisition  of  the 
stock  and  bonds  of  the  Manila  Electric  Railroad  &  Light  Com- 
pany, the  Compania  de  los  Tranvias  de  Filipinas,  and  the  Union 
Truck  Company,  $791,000  for  the  stock  of  La  Electricista,  and 
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$959,000  for  what  is  called  improvements  to  subsidiary  com- 
panies. This  last  item  probably  relates  to  the  Manila  &»ul>urban 
Railways  Company.  This  holding  company  has  also  outstanding' 
capital  stock  amounting  to  $5,000,000,  for  which,  it  was  freely 
admitted  at  the  hearing,  nothing  was  paid. 

The  compiled  statement  furnished  by  the  defendant  compai»y, 
showing  the  cost  of  property  operated  by  it  on  December  31st, 
is  as  f ollowB : 

Cost  of  Property  Operated  by  Manila  Electric  Railroad  &  Light  Company,  aa 
Compiled  from  Books  of  Manila  Construction  Company  in  New  York, 
Manila  Electric  Railroad  &  Light  Company  in  New  York,  Manila  EKv- 
tric  Railroad  &  Light  Company  in  Manila,  as  of  December  31,  1913, 
P10,630,283.74. 

1.  Track  and  Roadway Pl,740,301.02 

2.  Overhead  Lines — Railway 385J64.fiO 

3.  Cars   1,052,649.04 

4.  Power  Plant — Buildings  and  Equipment 1,779,131.38 

5.  Electric  Distribution  System — Line  Transformers,  Meters, 

Municipal  Street  Lighting  Svstem    061,749.64 

6.  Real  Estate    \ 122,643.04 

7.  Buildings— Other  than  Power  Plant  Buildings 501,130.00 

8.  Shop  Tools  and  Machinery    94,486.30 

9.  Furniture  and  Fixtures    9,083.40 

10.  Construction  Tools  and  Instruments  103,212.98 

11.  Construction  Stores   17,830.12 

12.  Duty  Not  Distributed   142.30 

13.  Miscellaneous  Expenses  and  Local  Superintendence 280,020.92 

14.  Engineering  and  Superintendence 120,674.06 

15.  Salaries  During  Construction 74,689.44 

16.  Interest  During  Construction 340,044.16 

17.  Legal  and  Organization  Expenses 242,003.20 

18.  Discount  on  Bonds 740,000.00 

19.  Miscellaneous   Equipment — Work    Cars,   Tower    Wagons, 

Automobiles,  Other  Miscellaneous  Equipment 62,097.38 

20.  Electric  Customers'  Free  Flat  Rate  Installations 18,990.04 

21.  Purchase  Union  Truck  Property  Construction  Tools  and 

Instruments    P52,235.12 

Real  Estate  and  Buildings 37,764.88 

90,000.00 

22.  Purchase  Tranvias  Property   350,000.00 

23.  Purchase  La  Electricista  Property 1,582,000.00 

P10,668,048.62 
Less  Union  Truck  Company  Real  Estate  and  Buildings  . . .  37,764.88 

P10,630,283.74 

Note. — It  should  be  understood  that  item  22,  "Tranvias  Property,'* 
P350,000,  and  item  23,  '*La  Electricista  Property,"  Pl,582,000,  are  not  the 
property  of  the  Manila  Electric  Railroad  &.  Light  Company,  and  are  not  on 
the  books  of  the  Manila  Electric  Railroad  &  Light  Company,  both  properties 
belonging  to  the  Manila  Electric  Railroad  ^  Lighting  Corporation,  which 
corporation  also  owns  the  stocks  and  bonds  of  the  Manila  Electric  Railroad 
&  Light  Company,  stock  of  Union  Truck  Company,  and  the  stock  of  Manila 
Suburban  Railways  Company. 

The  cost  of  the  property  as  shown  above,  P10,630,283.74,  does  not  inchide 
Pl,335,285.12  working  capital,  represented  by  material  and  supplies  in 
P.U.R.1915D. 
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Btock  and  in  transit,  accounts  receivable,  prepaid  accounts,  and  cash  on 
hand,  all  of  which  constitute  an  investment  as  necessary  in  tiie  operation  of 
the  property  as  any  of  the  23  items  making  up  the  total  of  P10,630,283.74. 
The  cost  of  the  property  does  not  include  "Going  Cost/'  as  this  item  has 
not  been  taken  on  the  books  of  the  Manila  Electric  Railroad  &  Light  Com- 
pany. "Going  Goet"  should  be  understood  to  mean  the  cost  of  placing  the 
operation  of  the  property  on  a  paying  basis,  made  up  of  the  difference  be- 
tween the  gross  earnings  derivcni  from  the  operation  of  the  property  and 
the  cost  of  operating  same,  said  cost  including  operating  expenses,  taxes, 
depreciation,  safeguarding  the  investment,  return  on  investment,  together 
with  interest  on  deficits  from  operation,  figured  cumulatively. 

There  are  at  least  three  items  in  this  statement  which  cannot 
be  accepted  in  determining  the  cost  of  the  company's  prop- 
erties. The  first  is  item  18,  amounting  to  P740,000  and  con- 
sisting of  discount  on  bonds.  Such  an  item  is  really  in  the  nature 
of  an  advance  payment  of  interest,  and  should  not  be  treated 
as  capital  investment  It  should  be  made  up  out  of  income  by  the 
creation  of  a  sinking  fund  or  reserve  sufficient  to  cover  the  item 
by  the  time  the  bonds  mature.  Hayes,  Public  Utilities,  Their 
Cost  New,  and  Depreciation,  §§  47  and  81. 

Items  22  and  23  cannot  be  accepted  in  toto  because  they 
cover  the  acquisition  of  stock  purchased  largely  for  the  purpose 
of  getting  the  properties  of  those  companies  out  of  the  way.  It 
is  probable  that  very  little  of  the  properties  of  the  Tranvias 
and  La  Electricista  Companies,  if  any,  have  been  employed  in 
the  defendant  company^s  service.  The  cost  of  properties  pur- 
chased for  the  purpose  of  scrapping  and  substituting  with  other 
properties  should  not  be  treated  as  a  part  of  the  fixed  invest- 
ment, but  should  be  met  out  of  income  just  as  any  other  item 
of  depreciation.  It  is  in  the  nature  of  a  charge  for  maintenance, 
and  is  not  an  item  on  which  the  defendant  company  is  entitled 
to  earn  a  return.  Hayes,  Public  Utilities,  Their  Cost  New,  and 
Depreciation,  §  75;  Ee  Darlington  Electric  Light  &  Water 
Power  Co.  6  Wis.  B.  C.  R.  397,  406;  Knoxville  v.  Knoxville 
Water  Co.  212  U.  S.  1,  58  L.  ed.  371,  29  Sup.  Ct  Eep.  148. 

Accepting  the  defendant  company's  statement  on  the  remain- 
ing items,  we  therefore  are  unable  to  determine  with  exactitude 
therefrom  the  capital  investment  in  fixed  assets,  but  we  find  that 
it  lies  between  P7,500,000  and  P8,000,000.  To  this  amount 
should  be  added  a  reasonable  amount  for  working  capital  which, 
under  conditions  in  the  Philippines,  will  probably  need  to  be 
greater  than  in  the  United  States  because  of  the  necessity  of 
carrying  a  larger  stock  of  supplies  and  materials. 
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We  here  append  a  tabulated  statement  showing  the  capital 
stock  outstanding,  the  funded  indebtedness,  the  gross  earnings, 
the  operating  expenses,  the  net  earnings,  the  interest  on  bonds, 
the  sinking  fund,  the  surplus,  the  dividend  paid,  the  length  of 
track  operated  in  miles,  the  number  of  cars  operated,  and  the 
replacement  and  renewal  fund  for  the  holding  corporation,  the 
Manila  Electric  Railroad  &  Light  Company  and  the  Manila 
Suburban  Railways  Company  for  as  many  years  as  we  have  in- 
formation available,  this  information  having  been  taken  from 
Poor^s  Manual  of  Railroads,  and  from  the  Annual  Reports  of 
the  defendant  company  and  the  Manila  Suburban  Railways  Com- 
pany to  the  former  Board  of  Rate  Regulation  and  to  this  Board. 

Although  these  statements  contain  some  discrepancies,  they 
show  that  the  holding  corporation  has  been  able  to  pay  interest 
charges  and  provide  a  sinking  fund  for  the  retirement  of  the 
bonds  with  which  it  acquired  the  entire  outstanding  stock  and 
bonds  of  the  defendant  company,  of  the  Manila  Suburban  Rail- 
ways Company,  and  of  the  other  subsidiary  companies,  and  in  ad- 
dition thereto  has  been  able  to  pay  dividends  ranging  from  2  to  7 
per  cent  per  annimi  on  $5,000,000  worth  of  stock  for  which  noth- 
ing was  given.  The  defendant  company  in  the  year  1913  was  able 
to  pay  20.9  per  cent  dividend  on  its  outstanding  stock  out  of  in- 
come after  paying  all  interest  charges.  The  Manila  Suburban 
Railways  Company  was  able  to  pay  10  per  cent  dividends  on  its 
outstanding  stock  for  the  same  year  after  paying  all  interest 
charges.  In  addition,  the  defendant  company  in  its  balance  sheet 
for  1913  shows  a  surplus  of  Pl,455,671.04  and  reserves  amount- 
ing to  P615,612.01.  The  Manila  Suburban  Railways  Company 
shows  for  the  same  period  a  surplus  of  Pl74,293.82i,  with  re- 
serves amounting  to  P49,221.60. 

Assuming,  as  we  must  for  the  purpose  of  the  present  discus- 
sion, that  the  company's  lighting  and  power  rates  produce  an 
adequate  return  for  that  portion  of  its  servioe,  we  must  find  iu 
the  light  of  the  foregoing  that  the  company's  contention  that, 
under  existing  rates  its  revenue  from  transportation  is  not  suf- 
ficient to  provide  for  the  adequate  maintenance  and  depreciation 
of  the  property  used  in  the  service,  the  safeguarding  of  the  in- 
vestment therein,  and  the  reasonable  return  thereon,  is  not  sus- 
tained by  the  evidence.    We  believe  that  the  public  of  the  city 
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of  Manila  is  paying  such  a  return  on  the  company's  investment 
as  to  entitle  it  to  a  thoroughly  adequate  and  up-to-date  service. 

Cars,  Repair  of. 

The  company  operates  three  general  types  of  cars,  one  being 
a  light,  open  car,  another  being  a  light,  closed  car,  and  the  third 
being  a  rather  heavy,  pay-as-you-enter  car.  The  first  and  second 
types  of  cars  have  been  in  the  service  of  the  company  since  it 
began  operation  in  1905.  The  third  type  has  been  in  operation 
during  the  past  year  or  so  only.  Most  of  the  complaints  relating 
to  the  condition  of  repair  of  the  cars  operated  by  the  defendant 
company  had  to  do  with  the  open  cars  only. 

The  Board  felt  at  the  original  hearing  that  the  company  was 
straining  every  effort  to  pay  large  dividends,  so  as  to  permit  the 
payment  of  dividends  on  the  stock  of  the  holding  corporation  in 
order  to  give  that  stock  a  real  value,  and  that  these  payments  were 
being  made  at  the  expense  of  proper  maintenance.  The  evidence 
was  to  the  effect  that  the  roofs  of  the  cars  leaked,  that  the  com- 
pany permits  the  cars  to  go  out  with  broken  seats,  that  the  window 
catches  have  become  worn  and  do  not  operate,  resulting  in  the 
dropping  of  windows  with  consequent  injury  to  passengers,  and 
that  the  cars  need  painting,  bracing,  and  general  overhauling. 

From  time  to  time  since  the  hearings  the  Board's  attention 
has  been  directed  to  specific  cars,  generally  of  the  open  type,  and 
the  company,  upon  having  these  cars  called  to  its  attention,  has 
explained  jbhat  the  cars  were  being  rebuilt  into  closed  cars  as 
rapidly  as  possible,  and  that  those  that  were  not  being  rebuilt 
were  being  braced  and  stiffened. 

Just  before  rendering  this  decision  the  Board  caused  the  roll- 
ing stock  of  the  defendant  company  to  be  gone  over  car  by  car  by 
its  inspecting  engineer,  Mr.  Goodale,  in  order  that  the  Board's 
information  relating  to  the  condition  thereof  might  be  bit)ught 
up-to-date.  A  supplemental  hearing  was  had  on  this  matter,  as 
a  result  of  which  we  find  that  on  the  whole  the  cars  operated  by 
the  defendant  company  are  in  condition  for  safe  service,  and 
that  of  the  closed  cars  only  one  is  in  need  of  general  repair  and 
overhauling.  This  is  car  numbered  105.  The  company  will  be 
required  to  withdraw  this  car  from  service  at  once  and  give  it  a 
general  overhauling. 
P.U.R.1915D. 
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In  regard  to  the  open  cars,  we  find  that  the  company  has  been 
bracing  some  of  them  longitudinally  and  some  of  them  both  longi- 
tudinally and  transversely,  and  that  they  should  all  be  braced 
both  longitudinally  and  transversely.  Of  these  open  cars,  cars 
numbered  2,  26,  30,  31,  33,  35,  42,  46,  46,  49,  53,  56,  58,  and 
60,  by  reason  of  their  racked  condition,  should  be  ^ven  first 
attention. 

We  also  find  that  cars  Nos.  42,  48,  49,  58,  60,  104,  106,  108, 
111,  202,  300,  802,  304,  305,  307,  313,  400,  and  407  need 
either  repainting  or  reoiling. 

The  evidence  shows  that  the  roofs  of  all  the  cars  in  service 
need  attention  before  the  setting  in  of  every  rainy  season  in 
order  to  prevent  leaking.  During  the  dry  season  these  roofs  be- 
come anything  but  waterproof,  and  unless  treated  before  the 
setting  in  of  every  rainy  season  the  traveling  public  is  subjected 
to  the  discomfort  of  a  leaking  roof. 

We  shall  therefore  order  the  defendant  company: 

(1)  To  brace  all  of  its  open  cars  both  longitudinally  and 
transversely,  and  to  do  this  work  within  ninety  days  from  the 
date  of  this  order,  beginning  first  with  cars  numbered  2,  26,  30^ 
31,  33,  35,  42,  45,  46,  49,  53,  66,  68,  and  60. 

(2)  To  treat  the  roofs  of  all  the  cars  operated  by  it  before  the 
setting  in  of  each  rainy  reason  so  as  to  make  them  waterproof. 

(3)  To  give  car  numbered  105  a  general  cleaning  and  over- 
hauling, and  to  withdraw  said  car  from  the  service  until  this  is 
accomplished. 

(4)  To  provide  all  car  windows  with  catches  so  that  these 
windows  will  be  efficiently  held  in  place  thereby. 

(5)  To  keep  the  seats  and  seat  handles  of  all  cars  in  perfect 
repair. 

(6)  To  repaint  within  sixty  days  all  cars  in  need  thereof. 

Cars,  Adequacy  of  Number  and  Seating  Capacity. 

The  complaints  as  yet  undisposed  of,  presented  by  Mr.  Beyes, 

relate  to  the  number  and  seating  capacity  of  the  cars  employed 

in   public   service   by   the   defendant   company.     His   specific 

recommendations  are  that  passengers  be  prohibited  from  riding 

on  the  side  boards  of  the  cars;  that,  except  as  to  children  of  less 

than  seven  years  of  age,  not  more  than  four  passengers  be  per* 
P.U.R.1916D. 
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mitted  to  ride  in  each  seat  of  the  open,  cars,  and  not  more  than 
two  in  each  seat  of  the  closed  cars ;  that  not  more  than  four  pas^ 
sengers  be  permitted  to  ride  on  the  front  platforms,  and  not  more 
than  six  on  the  rear  platforms;  that  the  motormen  be  required 
to  place  a  ^^full"  sign  on  the  car  when  its  seating  and  standing 
capacity  as^indicated  is  reached;  and  that  the  defendant  company 
be  required  to  double  the  number  of  cars  it  now  has  in  service. 

The  defendant  company,  under  the  terms  of  its  franchise,  has 
undertaken  at  all  times  to  "furnish  cars  or  compartments  of  both 
classes  sufficient  to  satisfy  the  public  demand  and  to  carry  com- 
fortably all  the  members  of  the  public  desiring  to  ride  thereon." 
Par.  12,  act  1112. 

Under  the  provisions  of  the  Public  Utilities  act  it  is  the  duty 
of  the  defendant  company  "to  furnish  safe,  adequate,  and  proper 
service,  and  to  keep  and  maintain  its  property  and  equipment  in 
such  condition  as  to  enable  it  to  do  so."  Par.  (b),  §  16,  act  2307, 
as  amended. 

The  difficulty  is  to  determine  what  standard  of  service  may 
reasonably  be  demanded  of  the  defendant  company  under  these 
requirements.  There  are  traffic  emergencies  growing  out  of  large 
movements  of  population  due  to  some  festival  or  other  special 
event  We  do  not  believe  that  the  defendant  company  may 
reasonably  be  required  to  provide  itself  with  a  reserve  of  rolling 
stock  sufficient  to  provide  seats  for  all  passengers  offering  them- 
selves in  such  emergencies  as  these.  Such  reserve  rolling  stock 
would  necessarily  be  idle  except  during  these  emergencies,  and 
would  be  almost  entirely  unproductive  as  an  investment  On  the 
other  hand,  during  the  average  day  there  are  rush  periods  en- 
tailed by  general  movements  of  the  population.  These  periods 
are  during  the  morning  and  evening  hours,  and  in  a  slightly  less 
degree  during  the  noon  hour.  With  reference  to  these  periods  we 
hold  that  the  standard  of  adequate  service  requires  that  the 
defendant  company  maintain  a  reasonable  headway  on  all  its 
lines  and  sufficient  cars  thereunder  "so  that  the  average  car  in  the 
period  has  not  been  overcrowded."  Fisher  v.  International  R 
Co.  3  P.  S.  C.  R.  (2d  Dist  N.  Y.)  163. 

The  defendant  company  at  the  close  of  December,  1913,  had  in 
service  55  closed  passenger  cars  and  60  open  passenger  cars,  all 
with  electrical  equipment    Its  allied  company,  the  Manila  Sub- 
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urban  Railways  Company,  at  the  close  of  the  same  period  had  in 
service  six  closed  passenger  cars  with  electrical  equipment  In 
addition,  both  companies  owned  and  operated  certain  freight  and 
work  cars. 

We  have  compared  the  work  thrown  upon  these  passenger  cars 
by  the  defendant  company  with  the  work  thrown  upon  their  pas- 
senger cars  by  certain  street  railway  companies  in  the  United 
States,  for  which  we  had  the  information  available,  and  we  here 
set  forth  a  table  showing  the  road,  its  location,  the  miles  of  first 
track  operated,  the  passenger  cars  owned,  the  percentage  of  trans- 
fer passengers,  the  average  miles  run  per  car  per  annum,  the 
average  hours  run  per  car  per  annum  and  per  day,  the  revenue 
passengers  carried  per  car  mile,  the  revenue  passengers  carried 
per  car  hour,  the  average  speed  in  miles  per  hour,  the  revenue  pas- 
sengers per  mile  first  track,  the  revenue  passengers  per  car  per 
year,  the  passenger  car  miles  per  mile  first  track  per  year,  and  the 
passenger  car  miles  first  track  per  hour,  together  with  an  indica- 
tion of  the  period  for  which  the  information  was  available  and 
the  figures  were  taken.     [See  following  page.] 

An  analysis  of  these  figures  shows  that  the  defendant  company 
works  each  of  its  cars  on  an  average  from  1.7  hours  to  4.2  hours 
more  than  any  of  the  other  lines  for  which  the  figures  were  avail- 
able ;  that  in  only  three  cases  is  the  average  mileage  run  per  car 
per  annum  greater  than  on  the  defendant  company's  lines ;  that 
in  only  three  cases  is  the  number  of  revenue  passengers  carried 
per  car  mile  greater  than  on  the  defendant  company's  lines ;  that 
in  only  three  cases  is  the  number  of  revenue  passengers  per  mile 
of  first  track  greater  than  on  the  defendant  company's  lines ;  that 
in  only  two  cases  is  the  number  of  revenue  passengers  per  car  per 
year  greater  than  on  the  defendant  company's  lines ;  and  that  in 
four  cases  the  number  of  passenger  car  miles  per  mile  of  first 
track  per  year  and  per  hour  is  greater  than  on  the  defendant  com- 
pany's lines.  These  figures,  we  believe,  make  a  very  favorable 
showing  as  to  the  density  of  traffic  for  the  defendant  company's 
lines,  and  seem  to  show  that  defendant  is  throwing  a  greater  bur- 
den upon  each  unit  of  its  passenger  equipment  than  is  ordinarily 
thrown  upon  such  equipment  in  the  United  States. 

Turning  now  to  the  specific  recommendations  made  by  Mr. 
Reyes,  we  agree  that  a  proper  standard  of  safe  service,  especially 
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in  Manila,  where  the  streets  are  narrow  and  traffic  is  often  con- 
gested;  does  not  permit  that  passengers  be  allowed  to  ride  on  the 
side  boards  of  the  cars,  thus  being  exposed  to  collision  with  pass- 
ing veticles  or  other  obstructions  in  the  street.  The  defendant 
company  will  therefore  be  required  to  prohibit  this  practice. 

The  question  of  limiting  the  number  of  passengers  in  each 
seat  is  a  little  more  difficult,  and  we  believe  will  be  covered  ade- 
quately by  a  general  order  prohibiting  the  defendant  company 
from  permitting  overcrowding  in  the  seats  of  its  cars. 

We  believe  that  the  proposition  to  limit  the  number  of  passen- 
gers permitted  to  ride  on  the  front  and  rear  platform  should  be 
handled  in  the  same  way.  The  defendant  company  will  be  re- 
quired to  prohibit  the  overcrowding  of  the  front  and  rear  plat- 
forms. 

In  regard  to  the  recommendation  that  a  sign  indicating  that 
the  car  is  full  be  placed  thereupon  as  soon  as  the  seating  and 
standing  capacity  of  the  car  is  exhausted,  we  shall  leave  that  to 
the  company's  discretion.  We  shall  require  a  standard  of  service 
which  will  prevent  overcrowding  under  average  conditions,  and 
shall  leave  the  company  to  work  out  the  details  as  to  how  that 
service  can  be  maintained.  In  connection  therewith  we  reo- 
ommend  the  use  of  trailers  wherever  possible  during  the  rush 
hours,  so  as  to  avoid  the  necessity  of  passing  waiting  passengers 
so  far  as  possible. 

Dealing  now  with  the  recommendation  that  the  defendant  com- 
pany be  required  to  double  the  number  of  cars  employed  in  the 
public  service,  we  do  not  believe  that  imder  the  evidence  we 
should  be  warranted  in  taking  such  action.  The  company,  as  we 
have  said,  should  maintain  and  operate  enough  cars  to  carry  com- 
fortably, and  that  means  without  overcrowding,  all  members  of 
the  public  desiring  to  ride  thereon  during  rush  hours  on  the  aver- 
age day.  It  is  our  intention  to  conduct  a  series  of  investigations 
of  some  of  the  lines  of  the  company  during  rush  Hours  on  average 
days  to  determine  on  what  lines  this  standard  of  service  is  not 
being  maintained.  Wherever  an  increase  of  cars  is  required  to 
meet  this  standard  of  service,  that  increase  will  be  ordered,  and 
if  the  company  has  not  sufficient  cars  to  furnish  the  new  service 
as  ordered,  then  it  must  get  more. 
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In  conclusion,  therefore: 

(1)  The  company  is  required  to  keep  its  cars  employed  in 
the  public  service  thoroughly  cleaned  and  dusted  during  the  en- 
tire day,  and  for  that  purpose,  at  least  during  the  dry  season,  the 
company  is  required  to  employ  vacuum  cleaners  thereon. 

(2)  The  company  is  required  to  prohibit  expectorating  with- 
in the  cars,  and  is  also  required  to  prohibit  passengers  from 
placing  their  feet  on  seats  within  the  cars. 

(3)  The  company  is  required  to  brace  all  its  open  cars  both 
longitudinally  and  transversely,  and  to  do  this  work  williin 
ninety  days  from  the  date  of  this  order,  beginning  first  with  cars 
Nos.  2,  26,  30,  31,  33,  86,  42,  46,  46,  49,  63,  66,  68,  and  60. 

(4)  The  company  is  required  to  treat  the  roofs  of  all  the  cars 
operated  in  the  public  service  before  the  setting  in  of  each  rainy 
season  so  as  to  make  them  waterproof. 

(5)  The  company  is  required  to  give  car  numbered  106  a 
general  cleaning  and  overhauling,  and  to  withdraw  said  car  from 
service  until  this  is  accomplished. 

(6)  The  company  is  required,  veithin  ninety  days,  to  provide 
all  car  windows  with  catches  so  that  these  windows  will  be  effi- 
ciently held  in  place  thereby. 

(7)  The  company  is  required  to  keep  the  seats  and  seat 
handles  of  all  cars  in  perfect  repair. 

(8)  The  company  is  required  to  repaint  or  reoil  within  sixty 
days  cars  numbered  42,  43,  49,  68,  60,  104,  106,  108,  111,  202, 
300,  302,  304,  305,  307,  313,  400,  and  407. 

(9)  The  company  is  required  to  prohibit  passengers  from 
riding  on  the  side  boards  or  side  steps  of  its  open  or  closed  cars. 

(10)  The  company  is  required  to  prohibit  the  overcrowding 

of  passengers  in  the  seats  or  on  the  front  or  rear  platforms  of  its 

open  and  closed  cars. 
P.U.R.1916D. 
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OAIilFORNIA  RAHiROAB  OOMMISSION. 

IN  BE  STOCKTON  TBBMINAL  &  EASTEBN  BAILWAY 

COMPANY. 

[Decision  No.  5S469;  Application  No.  1537.] 

SeourUy    issues  ^  Purpose  ^  Construction    of    railro€id  ^  Inequitable 
eonMract* 

The  Galii(Mmift  Commission  refused  to  sanction  the  issuance  by 
a  railroad  company  of  securities  to  a  construction  company  imder  the 
terms  of  a  contract  between  the  two  companies  for  the  construction  of 
a  portion  of  the  line,  where  the  contract  contained  manifest  inequities, 
besides  proyiding  for  the  payment  of  $1,500  to  the  construction  com- 
pany before  any  work  was  done,  and  not  providing  for  any  bond  or 
other  security  which  would  bind  the  contractor  to  perform  its  obli- 
gation. 

[June  14,  1915.] 

Application  by  the  Stockton  Terminal  &  Eastern  Railway 
Company  for  an  order  permitting  the  issnance  of  securities  to 
a  construction  company  under  a  contract  for  construction  of  a 
portion  of  its  line.  Denied  on  the  ground  that  the  contract  was 
inequitable. 

Appearances :    J.  E.  Adams  and  J.  A.  Nesbit  for  applicant 

Devlin,  Commissioner:  This  is  an  application  for  a  modifi- 
cation of  this  Commission's  Decision  No.  514^  which  permitted 
the  sale  of  certain  bonds  under  conditions  as  set  forth  in  said 
decision^  to  which  reference  is  hereby  mada 

That  decision,  among  otiier  items,  authorized  the  issue  of 
$224,000  face  value  of  first-mortgage  bonds,  the  proceeds  there- 
of to  be  used  for  the  improvement  of  applicant's  line  of  railway 
from  Stockton  to  Bellota  and  for  tiie  ejctension  of  applicant's 
railway  from  Bellota  to  Jenny  Lind. 

The  issue  of  these  bonds  was  conditioned  upon  the  prior  sub* 
mission  to  the  Commission  of  satisfactory  evidence  showing  that 
a  binding  contract,  or  contracts^  for  the  sale  of  the  first  mortgage 
bonds,  had  been  made. 

On  February  15,  1915,  Stockton  Terminal  k  Eastern  Rail- 
road Company  submitted  the  application  here  under  considora- 
.tioiL  This  application  asks  that  the  Commission  issue  a  supple- 
mental order  authorizing  the  issue  of  bonds  of  the  par  value  of 
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$319,500,  said  bonds  being  a  portion  of  those  authorized  under 
Decision  No.  514.  The  applicant  asks  that  these  bonds  be  issued 
to  the  A.  E.  De  Mayo  Engineering  &  Construction  Company,  of 
New  York  city,  under  an  agreement  by  the  terms  of  which  the 
De  Mayo  Engineering  &  Construction  Company  undertakes  to 
complete  the  road  from  Bellota  to  Jenny  Lind,  a  distance  of  10.9 
miles. 

As  an  alternative,  Stockton  Terminal  &  Eastern  Bailroad  Com- 
pany requested  that  if  the  Commission  should  not  elect  to  grant 
the  order  for  the  issue  of  bonds  under  the  De  Mayo  contract,  it 
should,  in  lieu  thereof,  permit  applicant  to  sell  bonds  to  an 
amount  sufficient  to  construct  2  miles  of  road,  which  the  applicant 
stated  would  enable  it  to  obtain  additional  business  through  the 
hauling  of  gravel. 

Thereafter,  on  June  3,  1915,  applicant,  by  wire,  withdrew  its 
alternative  application  referring  to  the  2-mile  extension,  leaving 
as  the  only  matter  for  consideration  before  this  Commission  at 
this  time  the  issue  of  bonds  in  accordance  with  the  provisions  of 
the  De  Mayo  contract 

This  withdrawal  was  confirmed  by  letter  under  date  of  June 
10,  1915. 

The  so-called  De  Mayo  contract  provides  for  the  construction 
of  the  road  from  Bellota  to  Jenny  Lind,  for  a  consideration  of 
$136,000,  payable  in  first-mortgage  6  per  cent  bonds  of  the  Stock- 
ton Terminal  &  Eastern  Eailroad  Company,  at  80  per  cent  of 
their  face  value,  and  $50,000  par  value  of  the  capital  stock  of  the 
United  Investment  Company,  a  holding  company  which  controls 
the  stock  of  Stockton  Terminal  &  Eastern  Railroad  Company. 
The  contract  calls  for  the  payment  to  the  contractor  of  $750  as 
soon  as  the  contractor  is  ready  to  proceed  to  California  from  New 
York ;  and  a  further  $750  as  soon  as  a  survey  of  the  line  to  be 
built  is  commenced. 

No  provision  is  made  in  the  contract  for  a  bond  or  other  secur- 
ity which  would  bind  the  contractor  to  perform  his  obligation. 
In  fact,  it  appears  that  the  contractor  expressly  declined  to  give 
a  bond  or  to  commit  himself  definitely  to  the  assumption  of  any 
obligation. 

It  appears  also  that  there  is  no  condition  upon  the  two  pre- 
liminary payments  of  a  total  of  $1,500  to  be  made  by  the  rail- 
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road  company  to  the  contractor  prior  to  the  performance  of  any 
work  under  the  contract 

At  the  hearing  upon  this  matter  Mr.  J.  E.  Adams,  president 
of  the  company,  directly  opposed  an  order  by  this  Commission 
which  would  permit  the  company  to  enter  into  this  contract. 
He  stated  that  the  directors  of  the  railroad  company  were  divided 
on  the  subject,  and  called  attention  to  several  manifest  inequities 
in  the  contract  as  drawn. 

I  have  no  hesitancy  in  stating  my  unwillingness  to  recommend 
that  this  Commission  issue  any  order  which  would  permit  this 
company  to  go  forward  under  the  terms  of  the  so-called  De  Mayo 
contract.  It  would  be  enforceable  upon  the  railroad  company, 
fend  not  upon  the  contractor,  and  it  would  call  for  an  initial  pay- 
ment of  $1,500,  of  which  the  contractor  could  take  advantage  and 
then  decline  to  go  forward  with  the  work. 

There  are  other  provisions  of  this  contract  which,  in  my  opin- 
ion, make  it  highly  inadvisable  that  it  should  receive  the  sanction 
of  this  Commission,  but  I  do  not  deem  it  necessary  to  present  a 
detailed  recitation  of  these  features. 

As  this  matter  now  stands,  this  Commission  is  confronted  with 
the  alternative  of  authorizing  the  issue  of  bonds  under  the  pro- 
visions of  the  De  Mayo  contract,  or  of  denying  the  application.  I 
recommend  therefore  that  the  application  be  denied,  and  sub- 
mit the  following  form  of  order: 

ORDER. 

Stockton  Terminal  &  Eastern  Railroad  Company  having  ap- 
plied to  this  Commission  for  an  order  modifying  this  Commis- 
sion's Decision  'No.  514,  as  specified  in  the  foregoing  opinion,  and 
it  appearing  for  the  reasons  specified  in  the  foregoing  opinion 
that  the  application  should  be  denied, 

It  is  hereby  ordered  that  the  same  be  and  it  is  hereby  denied. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Eailroad  Commission 
of  the  State  of  California. 

Note. — ^The  California  Commission  has  also  approved  the  iflsa- 
ance  of  securities  in  the  following  cases : 

In  Ee  Death  Valley  B.  Co.  March  5,  1915,  Decision  No.  2201, 
200  shares  of  capital  stock  at  the  par  value  of  $100  per  share  to 
he  sold  at  par,  proceeds  to  be  used  in  the  retirement  of  40  bonds 
of  the  par  value  of  100  English  pounds  sterling  each. 
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In  Be  Oceanside  Electric  &  Gas  Co.  Decision  No.  2Z02,  March  8, 
1915,  supplemental  order  permitting  notes  to  be  issued  in  amounts 
different  from,  and  to  persons  other  than,  theretofore  specified  in  the 
notes  to  be  refunded  (for  original  order,  see  P.TJ.E.  1915B,  18). 

In  Re  Chowchilla,  P.  R.  Co.  Decision  No.  2204,  March  8, 1915, 100 
shares  of  capital  stock  of  the  par  value  of  $100  per  share,  in  lieu  of 
stock  heretofore  unlawfully  issued,  proceeds  to  be  devoted  to  proper 
capital  purposes. 

In  Re  Coast  Counties  Gas  &  Electric  Co.  Decision  No.  2206,  March 
11^  1915,  renewal  of  note  of  $4,468.66. 

In  Re  Lassen  Electric  Co.  Decision  No.  2215,  March  12,  1915, 
notes  to  an  amount  not  to  exceed  $5,900,  and  mortgage  as  security 
therefor,  such  notes  to  be  issued  only  in  renewal  of  notes  in  a  like 
amount  due. 

In  Re  Oro  Electric  Corp.  Decision  No.  2239,  March  18,  1915, 
authority  to  pledge  $180,000  face  value  of  its  bonds  as  security  for 
twelve  short-term  notes  of  the  aggregate  face  value  of  $60,000,  such 
notes  to  bear  interest  at  7  per  cent  and  to  be  redeemable  within  a 
year. 

In  Re  Mt.  Whitney  Power  &  Electric  Co.  Decision  No.  2240,  March 
18,  1915,  $238,000  face  value  of  6  per  cent  bonds  to  be  sold  at  not 
less  than  95,  for  extensions  and  additions. 

In  Re  Southern  Sierras  Power  Co.  Decision  No.  2244,  March  19, 
1915,  $300,000  of  6  per  cent  bonds  sold  at  not  less  than  90,  proceeds 
to  be  applied  to  the  retirement  of  outstanding  notes  and  accounts  pay- 
able, the  balance  for  partial  payment  of  indebtedness  to  the  Nevada- 
California  Power  Company. 

In  Re  Long  Beach  Consol.  Gas  Co.  Decision  No.  2251,  March  22, 
1915,  $100,000  face  value  of  6  per  cent  bonds  to  be  sold  at  not  less 
than  95,  of  the  proceeds,  $10,000  to  be  used  to  retire  a  certain  note, 
$33,163.98  to  reimburse  treasury  for  capital  expenditures,  the  balance 
for  additions  and  extensions. 

In  Re  Marin  Water  &  Power  Co.  Decision  No.  2252,  March  22, 
1915,  $77,000  bonds  to  be  sold  at  not  less  than  95  refunding  securi- 
ties and  capital  expenditures;  application  granted  provided  that  if 
bonds  are  pledged  they  shall  be  pledged  at  not  less  than  10  to  7,  and 
only  in  a  sufficient  amount  to  secure  the  note  indebtedness,  the  bal- 
ance to  remain  in  applicant's  treasury,  subject  to  supplemental  order 
of  the  Commission. 

In  Re  Southwestern  Home  Teleph.  Co.  Decision  No.  2254,  March 
22,  1915,  renewal  of  promissory  notes  of  the  aggregate  face  value 
of  $11,000  for  a  period  not  to  exceed  two  years,  such  notes  to  bear 
interest  at  not  to  exceed  8  per  cent  and  to  be  secured  by  $22,000  face 
value  of  applicant's  bonds. 

In  Re  Santa  Maria  Gas  &  Power  Co.  Decision  No.  2262,  March 
26,  1915,  $25,000  face  value  bonds  to  be  sold  at  not  less  than  par, 
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proceedfl  to  be  used  to  retire  certain  notes  of  the  aggregate  face  value 
of  $20^000,  the  balance  for  reimbursement  for  money  expended  for 
capital  purposes. 

In  Be  Southern  Counties  Gas  Go.  Decision  No.  2271^  April  1, 
1915y  a  7  per  cent  promissory  note  in  the  sum  of  $40^000  for  the 
renewal  of  note  of  like  amount^  $60^000  face  value  of  three  year  gold 
notes  to  be  pledged  as  security  therefor,  the  bonds  heretofore  pledged 
as  security  for  note  to  be  renewed  to  be  used  as  additional  security, 
applicant  being  directed  to  use  $150,000  proceeds  from  gold  notes 
heretofore  authorized  to  discharge  certain  notes  and  accounts. 

In  Ke  City  Electric  Co.  Decision  No.  2281,  April  9, 1915,  $426,000 
face  value  of  5  per  cent  bonds  for  the  purpose  of  reimbursing  treas- 
ury for  moneys  expended  for  capital  purposes,  $250,000  of  such  bonds 
to  be  issued  at  the  present  time  at  not  less  than  84,  the  balance  on 
supplemental  order. 

In  Be  Pires,  Decision  No.  2284,  April  9,  1916,  $12,500  par  value 
of  capital  stock  in  payment  for  water  system. 

In  Be  City  Electric  Company,  Decision  No.  2286,  modification  of 
mortgage  and  deed  of  trust  given  July  1,  1907. 

In  Be  Sacramento  Warehouse  Co.  Decision  No.  2290,  April  9, 
1915,  permission  to  issue  ten  notes  of  the  face  value  of  $5,000  in  lieu 
of  the  note  for  $50,000  authorized  in  former  order  of  May  2,  1914. 

In  Be  Pacific  Gas  &  Electric  Co.  Decision  No.  2294,  April  14, 
1915,  $367,000  face  value  bonds  for  sinking  fund  purposes. 

In  Be  Santa  Barbara  Gas  &  Electric  Co.  Decision  No.  2300,  April 
19,  1915,  $10,000  face  value  6  per  cent  thirty  year  gold  bonds  for 
additions  and  betterments  (Supplemental  order  to  Decision  No. 
2182,  of  Feb.  27,  1915;  see  P.U.B.  1915B,  18). 

In  Be  Annie  Dell  Segno,  Decision  No.  2302,  April  19, 1915,  mort- 
gage for  the  sum  of  $4,800  for  the  purposes  of  discharging  several 
small  mortgages  and.  the  payment  of  a  judgment  and  of  bills  incurred 
in  connection  therewith. 

In  Be  North  Pork  Ditch  Co.  Decision  No.  2319,  April  21,  1915, 
note  in  the  sum  of  $41,000  and  mortgage  as  security  therefor,  to  dis- 
charge certain  outstanding  notes. 

In  Be  Gard,  Decision  No.  2325,  April  23, 1915,  authority  to  trans- 
fer water  plant  for  the  sum  of  $2,000,  $500  to  be  paid  for  in  cash, 
and  the  remaining  $1,500  to  be  paid  for  by  note  secured  by  mort- 
gage- 
In  Be  Oakland,  A.  &  E.  B.  Co.  Decision  No.  2327,  April  24, 1915, 
promissory  notes  of  the  face  value  of  $200,400  for  refunding  pur- 
poses ;  $334,000  face  value  5  per  cent  bonds  to  be  pledged  as  security 
therefor  and  $36,000  face  value  of  bonds  as  security  for  note  issued 
in  the  sum  of  $21,028.77. 

In  Be  Los  Angeles  B.  Corp.  Decision  No.  2330,  May  1,  1915^ 
$250,000  face  value  of  5  per  cent  gold  bonds  to  be  sold  at  not  less 
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than  83  to  refund  an  equal  amount  of  bonds  of  Lob  Angeles  Trac- 
tion Company  maturing  May  1,  1915. 

In  Ee  Southwestern  Home  Teleph.  Co.  Decision  No.  S347,  May 
5,  1915,  renewal  of  promissory  notes  of  an  aggregate  face  value  of 
$14^500^  and  pledge  of  $29^000  face  value  of  bonds  as  secuiily  there- 
for. 

In  Ee  Economic  Gas  Co.  Decision  No.  2356,  May  5,  1915,  sup- 
plemental order  authorizing  sale  of  stock  at  not  less  than  80  and 
bonds  at  not  less  than  83^,  or  to  pledge  bonds  as  security  for  notes 
at  tlie  ratio  of  3  to  2,  proceeds  of  such  stock,  bonds,  or  notes  to  be 
used  to  pay  floating  indebtedness  and  for  additions  and  betterments 
(original  order  dated  January  30,  1914). 

In  Ee  Southern  California  Gas  Co.  Decision  No.  2361,  May  7, 
1915,  6  per  cent  promissory  notes  of  the  aggregate  face  value  of 
$15,024.77  in  renewal  of  notes  of  an  equal  face  value. 

In  Ee  San  Joaquin  Light  &  P.  Corp.  Decision  No.  2363,  May  7, 
1915,  promissory  notes  of  an  aggregate  face  value  of  $317,260  for 
the  purposes  of  renewing  notes  of  an  equal  face  value. 

In  Be  Midland  Counties  Public  Service  Corp.  Decision  No.  2364, 
May  7,  1915,  renewal  of  ten  promissory  notes  of  the  aggregate  face 
value  of  $136,844.43  for  a  period  of  not  to  exceed  one  year.  By  a 
supplemental  order.  Decision  No.  2421,  May  26,  1915,  permission 
was  given  to  renew  one  note  in  the  sum  of  $10,477.12  at  the  rate  of 
7  per  cent  interest  per  annum  instead  of  6  per  cent,  as  provided  in 
an  original  order. 

In  Ee  Coast  Counties  Gas  &  Electric  Co.  Decision  No.  2370,  May 
10,  1915,  1,000  shares  of  capital  stock  of  the  par  value  of  $100  per 
share  for  the  purpose  of  discharging  a  note  in  the  sum  of  $83,370.72, 
the  balance  to  be  applied  in  betterments  to  property,  such  stock  to 
be  sold  at  not  less  than  85. 

In  Ee  Home  Teleph.  &  Teleg.  Co.  Decision.  No.  2372,  May  10, 
1915,  renewal  of  note  in  sum  of  $10,000. 

In  Ee  San  Francisco-Oakland  Terminal  B.  Co.  Decision  No.  2374, 
May  10,  1915,  6  per  cent  on  demand  $27,000  renewal  note. 

In  Ee  Southern  California  Edison  Co.  Decision  No.  2381,  May 
11, 1915,  supplemental  order  approving  agreement  between  applicant 
and  Los  Angeles  Trust  &  Savings  Bank  (for  original  order  see 
P.U.E.  1915B,  313). 

In  Ee  Mill  Valley  &  Mt.  T.  Scenic  E.  Co.  Decision  No.  2383,  May 
10,  1915,  extension  of  time  within  which  to  issue  3,000  shares  of 
capital  stock  and  permission  to  issue  an  additional  180  shares  of  the 
par  value  of  $100  per  share,  to  be  sold  at  par,  proceeds  to  be  uae(^ 
to  discharge  obligations  incurred  in  extensions  and  improvements. 

In  Ee  Fowler  Independent  Teleph.  Co.  Decision  No.  2395,  May  17, 
1915,  60  shares  of  capital  stock  of  the  par  value  of  $50  per  share, 
50  shares  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for 
P.U.R.1915D. 
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additions  and  betterments^  and  10  shares  to  be  issued  in  Ueu  of  shares 
issued  without  necessary  authorization. 

In  Be  San  Pedro,  L.  A.  &  S.  L.  E.  Co.  Decision  No.  8409,  May  21, 
1915^  supplemental  order  granting  permission  to  sell  remainder 
of  bond  issue  at  not  less  than  82,  and  extending  time  limits  (original 
order.  Decision  No.  1579,  June  11, 1914). 

In  Re  Hanford  Water  Co.  Decision  No.  2417,  May  24,  1916,  re- 
newal of  promissory  notes  aggregating  the  sum  of  $8,100,  with  inter- 
est at  8  per  cent  for  a  period  not  exceeding  one  year. 

In  Be  San  Diego  Home  Teleph.  Co.  Decision  No.  2433,  May  29, 
1915,  $20,000  promissory  note,  $12,000  to  be  used  to  reimburse  treas- 
ury for  moneys  taken  from  earnings  to  pay  portion  of  former  note  of 
$20,000  balance  to  pay  up  remainder  of  old  note;  and  authority  to 
pledge  bonds  at  the  ratio  of  three  to  one  as  security  therefor. 

In  Be  Ghriest,  Decision  No.  2441,  June  4,  1915,  permission  to 
mortgage  property  to  secure  a  one-year  note  in  the  sum  of  $600. 

In  Be  Pacific  Light  &  P.  Corp.  Decision  No.  2456,  June  7,  1915, 
two  year  6  per  cent  collateral  trust  notes  of  the  face  value  of  $2,338,- 
000,  to  be  exchanged  at  the  face  value  for  collateral  trust  bonds  due 
July  1,  1915.  Trust  agreement  approved.  Decision  No.  2467,  June 
14,  1915. 

In  Be  Mt.  Konocti  Light  &  P.  Co.  Decision  No.  2470,  June  14, 
1915,  250  shares  of  capital  stock,  of  the  par  value  of  $100  per  share, 
to  be  sold  at  not  less  than  par,  proceeds  to  be  applied  partly  to  re- 
imburse treasury  for  capital  expenditures,  the  balance  to  be  used  for 
new  extensions. 

In  Be  Southern  Pacific  E.  Co.  Decision  No.  2484,  June  14,  1915, 
$910,000  face  value  of  4  per  cent  refunding  mortgage  bonds  to  be 
sold  at  not  less  than  88,  proceeds  to  be  used  to  reimburse  treasury 
for  moneys  expended  in  betterments  and  improvements;  Southern 
Pacific  Company  authorized  to  guarantee  payment  of  bcmds. 

In  Be  Southern  Pacific  B.  Co.  Decision  No.  2485,  June  14,  1915, 
$21,000  face  value  4  per  cent  first  refunding  mortgage  bonds  to  be 
sold  at  not  less  than  88,  proceeds  to  be  used  to  reimburse  treasury 
for  expenditures;  Southern  Pacific  Co.  authorized  to  guarantee  pay- 
ment of  bonds. 

In  Be  Compton  Water  &  Lighting  Co.  Decision  No.  2488,  June 
17,  1915,  8  per  cent  five  year  note  of  the  face  value  of  $3,500  to 
cover  capital  expenditures,  and  mortgage  to  secure  same. 

In  Be  Marin  County  Electric  B.  Co.  Decision  No.  2492,  June  17, 

1915,  permission  to  pay  sales  commission  of  15  per  cent  on  stock 
authorizing  and  remaining  unsold,  such  commission  to  be  paid  only 
when  such  stock  shall  have  been  fully  paid  for.  The  original  order 
authorizing  the  issuance  was  Decision  No.  1377,  March  26,  1914. 

In  Be  Marin  County  Electric  B.  Co.  Decision  No.  2495,  June  17, 

1916.  Permission  to  pay  a  sales  commission  of  15  per  cent  on  por- 
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tion  of  stock  authorized  and  remaining  unsold^  such  commifisioii  to 
be  paid  only  when  stock  has  been  fully  paid  up.  The  original  order 
authorizing  the  issuance  was  Decision  No.  1964,  November  23,  1914. 

In  Be  Oceanside  Electric  &  Gas  Co.  Decision  No.  2503,  June  21, 
1915,  notes  authorized  to  be  made  payable  upon  demand  instead  of 
being  payable  for  a  term  not  in  excess  of  one  year.  For  original 
order,  see  P.U.R.  1916B,  18. 

In  Re  Valley  Pipe  Line  Co.  Decision  No.  2608,  June  22,  1915, 
53,184  shares  of  capital  stock  to  be  sold  at  not  less  than  80^  proceeds 
to  be  applied  to  the  constructian  of  pipe  line. 


IliLINOIB  PUBIilO  1]ITI]JITIBS   COMMISSION. 

CITY  OP  LAKE  FOREST 

V. 

THE  LAKE  FOREST  WATER  COMPANY. 

[No.  2275.] 

THE  LAKE  FOREST  WATER  COMPANY 
CITY  OP  LAKE  FOREST. 

[No.  2343.] 

ViUt^aUan^  Reproduction    coat '^  CondiHona    aurroundino    consume- 
tion. 

In  ascertaining  the  reprodnction  cost  of  a  waterworks  oompany 
in  a  valuation  for  rate-making  purposes,  it  was  held  improper  to  assume 
that  60  per  cent  of  the  excavation  would  be  done  by  a  trenching  ma- 
chine, where  the  distributicm  system  was  not  laid  by  continuous  con- 
struction, but  rather  was  added  to  from  year  to  year. 

Valuation -^Pavement  over  mains. 

In  the  valuation  of  the  property  of  a  waterworks  company  for 
rate-making  purposes  no  allowance  should  be  made  for  pavements  not 
actually  disturbed  in  the  laying  of  mains. 

ValutUion  —  Waterw€n*Jes  property  —  Overhead  eoopenaea. 

In  the  valuation  of  the  property  of  a  waterworks  company  for 
rate-making  purposes,  such  charges  as  preliminary  cost,  interest^  insur- 
ance, and  legal  expenses  during  construction,  engineering  and  super- 
vision, organization,  contingencies,  etc.,  should  be  given  the  ocme  con- 
sideration as  a  capital  charge;  that  is,  given  the  cost  of  a  pump,  for 
the  reason  that  one  as  much  as  the  other  represents  an  investment. 

Return  »  Waterworks  property  —  7  per  cent  allowance. 

In  a  proceeding  to  determine  the  reasonableness  of  water  rates, 
a  return  of  7  per  cent  was  held  to  be  just  and  reasonable. 
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BepreeUMan'^Waierworka  property '^  Annual  allawanoe. 

In  a  proeeeding  to  determine  tlie  reaaonablenees  of  the  rates  of 
a  waterworks  company,  an  allowance  of  1.6  per  cent  for  annual  depre- 
ciation was  held  to  be  ample. 
Rates'^ Water ^Minfmuin  charge. 

A  water  company  should  be  allowed  to  make  a  minimum  charge 
to  coyer  certain  items  in  the  operating  expenses  that  bear  little  or  no 
relation  to  the  amount  of  water  consumed  and  vary  with  the  number 
of  customers,  such  as  expenses  incurred  for  reading  meters,  carrying 
accounts,  billing,  and  maintenance  of  meters. 

[July  1,  1916.] 

Pboceeding  to  determine  the  reasonableness  of  the  rates  of  a 
water  company.  After  considering  all  the  evidence  in  the  case 
bearing  on  the  value  of  the  plant,  the  cost  to  reproduce,  invest- 
ment cost  value,  including  preliminary  cost,  engineering  and 
supervision,  interest^  insurance,  organization  and  legal  expenses 
during  construction,  contingencies,  working  capital,  and  all  other 
elements  of  value,  tangible  and  intangible,  and  taking  into  ac- 
count that  the  plant  was  in  successful  operation  as  a  going  con- 
cern, the  Commission  found  the  fair  value  of  the  plant  for  the 
purposes  of  determining  reasonable  and  just  rates  to  be  $150,- 
000.  Eates  were  fixed  on  a  basis  of  allowing  a  return  of  7  per 
cent  and  an  annual  depreciation  of  1.6  per  cent.  The  schedule 
of  rates  fixed  will  be  found  in  the  order. 

ShaWy  Commissioner:  The  city  of  Lake  Forest  filed  a  peti- 
tion with  the  Commission  on  March  23,  1914,  which  petition 
sets  forth  in  substance  that  it  is  a  municipal  corporation  duly 
incorporated  under  the  laws  of  the  state  of  Illinois ;  that  under 
date  of  December  9,  1890,  it  granted  to  the  Lake  Forest  Water 
Company  the  right  to  furnish  water  to  the  inhabitants  of  the 
city  of  Lake  Forest;  that  on  January  9,  1905,  the  city  passed 
an  ordinance  establishing  the  rate  for  water  as  20  cents  per  1,000 
gallons,  with  a  yearly  minimum  of  $4  and  with  a  graduated 
meter  rental;  that  on  July  1,  1907,  the  city  passed  another 
ordinance  establishing  the  rate  for  which  it  should  pay  for  water 
for  public  use  at  $25  per  500  feet  of  street  main.  The  petition 
further  sets  forth  that  the  Lake  Forest  Water  Company  refused 
to  furnish  water  in  accordance  with  the  terms  of  these  ordi- 
nances and  has  continued  at  all  times  to  collect  a  rate  largely 
in  excess  of  the  rate  so  fixed. 
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The  application  of  the  Lake  Forest  Water  Company  filed 
March  26,  1914,  sets  forth  in  substance  that  it  is  a  public  utility, 
organized  in  1889,  with  a  capital  stock  of  $50,000;  that  the 
rate  now  charged  has  been  in  force  since  May  1,  1904;  that  the 
earnings  under  this  rate  have  been  put  into  extensions  ordered 
by  the  city  council,  as  it  could  not  raise  money  from  the  sale  of 
stocks  and  bonds,  and  that  as  a  result  all  that  the  company  has 
made  from  the  twenty-two  years  operation  is  the  sum  of  $22,- 
050  of  dividends.  The  application  contains  financial  tables  in 
support  of  its  claim  that  the  present  rates  are  inadequate  and 
confiscatory. 

The  first  hearing  was  held  April  15,  1914,  at  which  time  both 
cases  were  consolidated  and  heard  as  one.  Testimony  was  taken 
at  several  hearings  from  experts  produced  both  by  the  company 
and  the  city,  and  opportunity  was  given  to  each  party  to  the 
case  to  cross-examine  the  witnesses  of  the  other.  Valuations  and 
other  data  were  submitted,  and  testimony  taken  from  Mr.  John 
W.  Alvord,  Mr.  W.  J.  Hagenah,  and  others  for  the  company, 
while  similar  matter  was  presented  for  the  city  by  Mr.  John  Erie- 
son,  Mr.  Henry  A.  Allen,  Mr.  Edward  W.  Bemis,  and  others. 
After  both  parties  to  the  controversy  had  presented  their  side  of 
the  case,  all  exhibits  and  testimony  were  transmitted  to  the  en- 
gineering stafE  of  the  commission.  The  stafE  made  a  valuation 
and  certain  compilations  pertaining  to  the  operation  of  the  plant 
These  were  introduced  at  a  hearing  held  March  29,  1915,  at 
which  time  both  the  city  and  the  company  cross-examined  the 
members  of  the  staff  on  the  matter  presented. 

The  evidence  presented  by  the  company,  the  city,  and  the 
engineering  staff  has  been  considered  hj  the  commission  in 
arriving  at  its  decision. 

Historical — From  the  testimony  it  appears  that  the  sale  of 
$50,000  of  capital  stock  netted  the  company  $49,750.  Construc- 
tion was  started  early  in  1891.  The  pumping  station,  boiler 
house,  and  other  buildings  were  erected  on  the  lake  front, 
an  intake  and  distribution  mains  were  laid,  and  a  standpipe 
was  erected.  Machinery  and  piping  were  soon  installed,  and 
the  company  started  operations  either  in  the  latter  part  of  1891 
or  in  the  early  part  of  1892. 

The  ordinance  giving  the  right  to  the  company  to  construct 
and  operate  a  water  plant  was  »ilent  as  to  the  rates  to  be  charged, 
but  it  appears  that  the  rates  in  force  between  1892  and  1904 
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were  lower  than  those  that  the  company  put  into  effect  in  the 
spring  of  1904.  The  rates  established  at  that  time  were  sub- 
stantially 26  cents  per  1,000  gallons  of  water,  and  a  hydrant 
rental  of  $40  per  500  feet  of  main.  The  city  passed  ordinances 
reducing  both  these  rates,  the  first  to  20  cents  per  1,000  gallons, 
and  the  second  to  $25  per  500  feet  of  main.  The  company, 
however,  refused  to  recognize  these  ordinances  as  binding,  col- 
lected the  rates  it  had  established,  and  apparently  has  kept  them 
in  force  to  the  present  date. 

The  original  ordinance  specified  that  extensions  should  be 
made  by  the  company  as  directed  by  the  city  council,  but  it  ap- 
pears that  money  for  extensions  could  not  be  obtained  from  sale 
of  stock;  so  the  earnings  of  the  company  were  used  for  this 
purpose.  Evidence  produced  by  the  company  ahowing  the 
sources  and  application  of  funds  is  given  herewith. 

Lake  Forest  Water  Company  Statement  of  Sources  and  Application  of 

Funds. 

From  February  14,  1891,  to  December  31,  1013. 
Sources. 

Received  from  sale  of  capital  stock $  40 J50.00 

Keceived  from  sale  of  bonds 14,261  .«31 

Received  from  notes  and  bills  payable 45,275.00 

Received  from  interest  549.93 

Total  receipts  from  capital  sources $100,836.44 

Receipts  from  water  rates  (private)    $258,970.72 

Receipts  from  hydrant  rentals   ( city)    78,677.06 

Receipts  from  meter  rates    7,264.33 

Total  receipts  from  operation $344,921.11 

Receipts  from  taps  and  private  service  ( net )    4,502.01 

Total  receipts  available  for  operation  and  construction'  of 

plant  and  payment  of  dividends $459,259.56 

Application, 

Repayment  of  notes  and  bills  payable $  45,275.00 

Repayment  of  bonds   15,000.00 

Net  construction  expenditures 154,021.68 

Dividends  on  capital  stock   22,050.00 

Total  capital  expenditures $237,246.68 

Operating  expenses,  including  legal  and  taxes 197,437.4P 

Special  reports  4,653.36 

Interest  on  bonds  and  flontiiig  indebtt'dnoBs 12,005.59 

Undistributed 438.85 

Total  expenditures  for  operation $215,435.29 

Total  expenditures $152,681.97 

Balance  on  hand  Dec.  31,  1913   $4,385.43 

Placed  in  escrow 2,192.16 

6,577.59 

Total $459,259.56 
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Valuations. — Valuations  of  the  plant  and  property  as  of 
January  1,  1914,  were  introduced  at  hearings  held  in  the  case, 
all  based  on  the  inventory  of  the  physical  properties  submitted 
by  the  company.  Said  inventory  was  accepted  by  the  city's 
witnesses  as  correct  To  facilitate  comparison  of  the  major 
groups  the  valuations  made  on  tl^  cost  of  reproduction  basis 
have  been  rearranged  and  tabulated  as  Table  1. 

Table  I. — Comparison  of  Valuations  of  Physical  Property. 


1  Value  assumed. 

Note. — Mr.  Allen's  overhead  is  for  preliminary  expense  only. 
P.U.K.1916D. 


Classification. 

Company. 
Alvord. 

Cost  of  Reproduction. 
City. 

Eng. 
Staff. 

EricBon. 

Allen. 

A.  Land  

B.  Transmission  and  distri- 

bution  

1  $17,650 

114,572 

24,074 

27,588 

1,007 

5,555 

$190,346 

25,818 
216,164 

$98,981 

17,089 

19,551 

1,000 

2,150 

$138,771 

19,034 

167,805 
114,000 

12,381 

$184,186 

1  $14,000 

104,288 

23,673 

25,958 

1,065 

•••••••• 

1  $13,800 
105,417 

C.  Buildings  and  structures 

D.  Plant  equipment 

E.  General  equipment 

F.  Paving,  sodding  ravines 

and  railroad  crossings 

23,899 

26,341 

1,000 

755 

Total  plant 

Overhead  and  preliminary 

cost 

$168,984 

1,000 
169,984 

$171,212 
20,557 

Total   plant   and   overhead 
as  submitted 

191,769 

Add  land  not  included  .... 

Add  electric  pumps,  house 

and  filter 

$216,164 

$169,984 

$191,769 

Classification. 

Present 

Value. 

A.  Land  

B.  Transmission    and    dis^ 

tribution 

C.  Buildings  aAd  structures 

D.  Plant  equipment 

£.  General  equipment  .... 
F.  Paving,  sodding  ravines 

and  railroad  crossings 

1  $17,550 

106,989 

19,441 

21,888 

1,007 

5,364 

$172,239 

23,152 
195,391 

$77,695 

9,123 

11,791 

1,000 

1,762 

$101,361 

19,034 

120,395 
1 14,000 

12,381 

$146,776 

1  $14,000 

80,909 

8,703 

14,669 

652 

1  $13,800 

86,625 

16,004 

16,831 

1,000 

643 

Total  plant 

Overhead  and   preliminary 
cost   

$118,933 

1,000 
119,933 

$134,903 
15,973 

Total  plant  and  overhead 
as  submitted 

150,876 

Add  land  not  included  . . . 

Add  electric  pumps,  house 

and  filter   

$195,391 

$119,933 

$150,876 
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Owing  to  the  fact  that  certain  buildings  and  parts  of  equip- 
ment were  not  entirely  completed  and  in  use  on  January  1,  1914, 
Mr.  Ericson  has  not  included  them  in  his  figures.  He  testified, 
iiowever^  that  he  had  accepted  as  correct  Mr.  Alvord's  figures, 
which  were  in  the  amount  of  $12,381  for  a  sedimentation 
chamber,  electric  pump  house,  and  electric  machinery.  For 
further  comparison,  Table  II.  has  been  prepared,  including  a 
valuation  submitted  by  Mr.  Bemis,  the  figures  for  which  were 
taken  from  exhibits  introduced  by  the  company.  The  $151,152 
in  Table  II.  given  as  Mr.  Ericson's  physical  value  of  the  plant, 
save  land  and  overhead,  includes  the  $12,381  above  referred  to. 
Table  II. — Comparigon  of  Vsliiations. 


Items. 

Company. 
Alvord. 

City. 

£:ng. 

Ericson. 

Allen. 

Bemis. 

Staflf. 

Total  investment  save 
land  and  overhead . . 

Total  overhead 

Total  working  capital 

$172,797 

26,818 

2,000 

I  $161,152 

19,034 

2,000 

$154,984 
» 1,000 

$149,550 
4,235 
7,689 

$157,412 
20,557 
«  4,000 

Total     new     without 
land    

$200,616 
20,777 

$172,186 
37,410 

$155,984 
50,061 

$161,474 
34,942 

$181,969 

Total  depreciation  . . . 

40,893 

Total    present    value 
without  land 

$179,838 

$134,776 

$105,033 

$126,532 

$141,076 

Value    of     land,     as- 
Bumed  ............ 

17,550 

14,000 

14,000 

11,300 

13,800 

Total 

$197,388 

$148,776 

$119,933 

$137,832 

$154,876 

1  Includes  $12,381  for  electric  equipment  value  as  testified  to  but  not 
put  in  exhibit. 
>  Testified  as  necessary  amount. 
»  Preliminary  cost  only. 

In  arriving  at  the  present  or  depreciated  value  of  the  prop- 
'ertj  from  the  cost  to  reproduce,  three  methods  have  been  used 
— the  sinking  fund  method  by  Mr.  Alvord,  the  straight-line 
-method  by  Mr.  Ericson  and  the  commission's  staff,  and  the  in- 
spection method  by  Mr.  Allen.  Mr.  Bemis,  in  arriving  at  a 
present  value  based  upon  the  investment  value,  also  used  the 
straight-line  method  of  deriving  depreciation.  All  these  methods 
are  too  well  known  to  warrant  discussion  hiare  of  their  relative 
merits.  The  fact  that  Mr.  Alvord  used  the  sinking-fund  method 
explains  the  reason  why  his  total  depreciation  is  less  than  that 
found  by  any  of  the  other  four  estimators,  although  his  figure 
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for  total  investment  is  much  higher  than  the  figures  found  by 
the  other  witnesses. 

Land. — The  company  owns  two  pieces  of  land,  one  on  the  lake 
front  on  which  stand  the  pumping  plant  buildings,  and  the  other, 
the  stand  pipe  property  near  the  business  section  of  the  city. 
The  figures  of  original  cost  and  present  value,  as  taken  from 
the  testimony  and  exhibits  of  this  case,  are  arranged  in  Table 

in. 

Table  III. — Land  Used  or  Owned  by  the  Lake  Forest  Water  Company. 


Original  cost 

Value  per  company  witness,  J.  H.  Penny 

Value  per  city  witness,  Geo.  Anderson  .  • . 
Value  per  ci^  witness,  J.  F.  King 


Pumping   Station 
Land. 


$  1,800 
20,000  or  $200 

per  front  foot 
10,000 
10,000  (per  acre) 


Stand- 


%    250 

1,560 

1,300 
1,300 


From  this  it  appears  that  the  land  unquestionably  has  risen 
in  value  since  the  time  it  was  purchased.  The  best  index  to  land 
value;  the  prices  paid  in  recent  sales,  is  missing  here  for  there 
have  been  few,  if  any,  recent  transfers  of  lake  front  property 
in  Lake  Forest.  The  prices  paid  a  few  years  back  are  not  a 
matter  of  record.  The  values  placed  on  the  standpipe  property 
by  different  witnesses  do  not  vary  by  a  large  amount. 

The  Distribution  System. — ^It  appears  from  the  exhibits  that 
over  half  the  value  of  the  physical  plant  is  in  the  distribution 
systenL  Table  IV.  is  a  detailed  comparison  of  the  various  esti- 
mates submitted.  There  is  an  agreement  as  to  lengths  of  the 
different  sizes  of  main,  save  where  Mr.  Alvord  included  certain 
hydrant  branches  whidi  the  manager  of  the  company  testified 
were  owned  by  the  city.  The  difference  in  the  cost  of  cast* 
iron  pipe  and  specials  is  due  in  part  to  cost  per  ton  as  used 
and  in  part  to  the  different  weights  per  foot  as  used.  The 
prices  and  weights  as  used  by  the  staff  are  those  found  on  the 
company's  vouchers  with  an  allowance  for  haulage  and  break- 
age. The  unit  cost  for  laying  as  applied  by  the  different  wit- 
nesses are  given  in  Table  V.,  and  the  difference  in  them  explains 
the  difference  in  total  of  Table  IV.  under  the  item  of  laying. 
Mr.  Ericson,  however,  testified  that,  in  his  opinion,  trenching 
machines  could  be  used  to  advantage  and  so  assumed  that  60 
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per  cent  of  the  excavation  would  be  done  by  a  trenching  machine 
in  reproducing  the  system. 

Table  IV. — Comparison  of  Valuations  of  Distribution  System. 


No.             Item. 

Company. 
Alvord. 

Cost  of  Reproduction. 
City. 

State 

Ericson. 

Allen. 

Bemis. 

1.  Cast  iron  pipe  and 

specials 

2.  Laying 

3.  Wrought  iron  mains 

complete 

4.  Paving  over  mains 

5.  Sodding  over  mains 

6.  Railroad  and  ravine 

crossings   

7.  Valves    and    valve 

boxes  set 

8.  Fire  hydrants   and 

leads 

$67,528 
39,199 

272 

1J43 
3,057 

755 

1,651 

1,173 

$51,960 
30,648 

358 
1,600 

$89,236 

$62,272 
33,205 

272 

$57,241 
32,792 

272 

550 
1,650 
1,786 

1,425 

1,350 

765 
1,651 
1,173 

755 
1,523 
1»238 

9.  Services 

10.  Meters  and  pits  .. 

2,333 

2,333 

2,400 

2,076 

2,277 

Totals 

$107,711 

$90,885 

$94,411 

$91,404 

$96,098 

No.                  Item. 

Present  Value. 

1.  Cast     iron      pipe      and 
specials    

$55,514 
37,827 

208 
1,683 
2,953 

728 

1,415 
1,049 

$42,310 
24,956 

291 
1,304 

$71,389 

$45,320 
28,790 

181 

$48,769 

2.  Lavincr 

27,939 

3.  Wrought  iron  mains  com- 
plete   

163 

4.  Paving  over  mains 

6.  Sodding  over  mains  .... 

6.  Railroad      and      ravine 

crossings    

448 

1,037 
1,123 

855 

875 

655 

918 
913 

643 

7.  Valves   and   valve   boxes 
set 

1,298 

8.  Fire  hydrants  and  leads 

9.  Services 

743 

10.  Meters  and  pits 

1,633 

1,633 
$73,102 

1,680 

1,405 

1,066 

Totals 

$103,010 

$74,799 

$78,182 

$80,621 

Table  V. — ^Unit  Cost  of  Laying  Mains. 
Tlicse  unit  prices  are  per  foot  and  include  trenching,  laying,  lead,  yarn, 
caulking,  etc. 


Size  of  Main. 

Alvord. 

Ericson. 

Allen. 

Bemis. 

Com. 

4  inches  ............. 

$0.31 
.34 
.40 
.45 

$0.26 
.28 
.32 
.38 

$0.23 
.26 
.31 
.37 

$0.25 
.30 
.33 
.40 

$0.2561 

6  inches 

.2905 

8  inches  

.3173 

10  inches 

.3728 

(All  prices  are  based  on  hand  excavation.     Mr.  Ericson's  costs  here  are 
not  usea  above.) 
P.U.R.1915D. 
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In  view  of  the  fact  that  this  distribution  system  was  not  laid 
by  continuous  construction,  but  rather  was  added  to  from  year 
to  year,  it  would  seem  that,  although  it  might  be  possible  to  do 
machine-trenching,  the  actual  conditions  surrounding  the  de- 
velopment of  the  system  should  be  taken  into  consideration  and 
an  estimate  of  the  cost  to  reproduce  should  be  predicated  upon 
these  conditions.  This  same  reasoning  applies  to  paving  over 
mains,  and,  from  the  testimony,  it  appears  that,  at  the  time 
the  mains  were  laid,  the  streets  were  unpaved.  Mr.  Hagenah 
in  computing  what  he  deemed  a  fair  rate,  using  Mr.  Alvord's 
valuation,  eliminated  this  item  from  the  valuation  and  gave  his 
opinion  that  for  rate-making  purposes  no  allowance  for  paving 
not  actually  disturbed  should  be  made.  The  Commission  be- 
lieves there  should  be  no  allowance  made  for  paving  not  actually 
disturbed. 

Buildings,  Plant,  and  Oeneral  Equipment, — ^From  Table  L 
it  will  be  seen  that  there  is  a  substantial  agreement  between  the 
cost  to  reproduce  these  items  as  given  by  the  various  witnesses, 
keeping  in  mind  that  to  Mr.  Ericson's  should  be  added  $12,381, 
previously  noted,  to  make  the  comparison  on  the  same  basis. 
In  arriving  at  the  present  value,  Mr.  Allen  allowed  nothing  for 
the  new  sedimentation  chamber,  which  he  estimated  would  cost 
$6,502  to  reproduce,  stating  that  in  his  opinion  it  was  faultily 
placed  and  would  not  withstand  the  weight  of  ice  that  piles  up 
on  the  shore  every  winter.  The  new  pumping  equipment  was 
valued  at  less  than  half  the  cost  new  by  the  same  witness  be- 
cause he  considered  its  installation  an  engineering  blunder. 

Overhead  Charges. — Such  charges  as  (1)  preliminary  cost, 

(2)  interest,  insurance,  and  legal  expense  during  construction, 

(3)  engineering  and  supervision,  (4)  organization,  (5)  con- 
tingencies, etc.,  should  be  given  the  same  consideration  as  a 
capital  charge  that  is  given  to  the  cost  of  a  pump,  for  the  rea- 
son that  one  as  much  as  the  other  represents  an  investment 
On  the  cost  of  reproduction  basis  of  arriving  at  the  plant  value, 
such  charges  usually  are  estimated  by  applying  a  percentage  to 
the  cost  of  construction.  This  method  was  used  by  all  the  es- 
timators noted  in  Table  I.  with  the  exception  of  Mr.  Allen, 
who  assumes  the  preliminary  cost  to  be  $1,000 ;  but  he  did  not 
attempt  to  compute  the  value  of  the  other  items  above  enum- 
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erated.  Table  IT.  shows  that  Mr.  Bemis  allows  $4,235  for 
overhead,  the  amount  actually  incurred  by  the  company  as  shown 
in  the  property  and  plant  account  submitted  by  the  company. 
The  staff  applied  a  percentage  to  the  different  groups  or  classi- 
fications of  physical  property,  which  percentage  varied  with 
each  group. 

Working  Capital. — Table  H.  shows  the  various  amounts  as- 
sumed for  working  capital.  Mr.  Bemis  testified  that  $5,000 
would  be  sufficient,  in  his  judgment,  while  the  Commission's 
engineer  testified  to  $4,000.  With  a  view  to  the  annual  oper- 
ating expenses  as  shown  elsewhere  and  keeping  in  mind  that  col 
lections  are  made  quarterly,  it  would  seem  that  $8,000  would 
meet  the  ordinary  requirements;  but  this  sum  would  not  allow 
for  any  unforeseen  demands  due  to  an  emergency. 

Qoing  Value. — Going  value  has  been  variously  defined  and 
the  method  of  determining  this  value  varies  with  its  definition. 
Two  methods  were  used  in  this  case — one,  that  of  estimating 
the  cost  to  reproduce  the  business,  and  the  other,  the  cost  of 
developing  the  business.  Briefiy  stated,  the  first  is  a  method  of 
computing  the  difference  between  the  operating  profits  accruing 
to  the  actual  plant  at  some  future  date  and  these  profits  accruing 
to  a  hypothetical  plant  whose  construction  started  at  the  date 
of  the  valuations  and  whose  business  grows  to  equal  in  every 
way  that  to  which  the  existing  plant  will  grow  to  during  the  same 
period,  all  other  conditions  being  identical  in  each  plant.  The 
other  method,  that  of  estimating  the  cost  of  developing  the  busi- 
ness, is  predicated  on  past  operations.  The  operating  profits,  ai 
lowing  for  depreciation,  are  compared  to  what  is  deemed  a  fair 
return,  and  the  surplus'  or  deficit  is  found  for  the  entire  period 
of  operation. 

By  the  first  method  one  of  the  company's  witnesses  found  a 
value  for  this  item  of  $26,445  and  another  by  the  second  method, 
on  an  8  per  cent  return  and  1  per  cent  depreciation,  an  amount 
of  $16,776.  The  staff  found  by  the  last  method,  on  an  8  per 
cent  return  and  1.79  per  cent  annual  depreciation,  a  value  of 
$23,054,  and  on  7  per  cent  return,  a  value  of  $697,  as  shown  on 
the  Table  VI.     [See  page  1018.  ] 

With  regard  to  the  cost  of  reproducing  the  business  method, 
the  engineer  of  the  Commission's  staff  testified  that  he  thought 
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there  were  two  valid  objections  which  might  be  raised  against  its 
use.  The  first  objection,  he  stated,  is  that  by  changing  the  aa- 
sumptions  any  desired  amount  could  be  arrived  at.  The  second 
objection  is  that  some  going  value  would  always  be  found  by 
this  method.  He  further  testified  that  he  does  not  believe  in 
capitalizing  the  cost  of  attaching  a  business  after  it  had  once  been 
paid  for. 

Tljx  the  decision  rendered  March  24,  1914,  by  the  New  York 
court  of  appeals,  in  the  case  of  the  King's  County  Lighting  Com- 
pany V.  William  Willcox,  et  al..  Justice  Miller  says:    " 

I  define  Agoing  value'  for  rate  purposes  as  involved  in  this  case, 
to  be  the  amount  equal  to  the  deficiency  of  net  earnings  below 
a  fair  return  on  the  actual  investment  due  solely  to  the  time  and 
expenditures  reasonably  necessary  and  proper  to  the  develop- 
ment of  the  business  and  property  to  its  present  stage,  and  not 
comprised  in  the  valuation  of  the  physical  property." 

Operating  Expenses. — The  annual  operating  expenses  for  the 
five  fiscal  years  ending  May  31,  1913,  are  given  in  Table  VII. 
These  were  taken  from  the  company's  exhibit  and  were  checked 
by  figures  presented  by  the  city.  There  is  little  comment  to  be 
made  on  these  figures,  save  that  it  would  appear  that  the  com- 
pany is  operating  with  a  low  labor  cost  Testimony  on  this  point 
shows  that  there  are  two  shifts  with  one  man  operating  the 
pumps  and  firing  on  each  shift  during  periods  of  normal  pump- 
age.  The  relation  between  the  wages  paid  for  operating  en- 
gineers and  officers'  salaries  does  not  appear  to  be  normal  in  a 
plant  so  situated  and  of  similar  output.  A  better  distribution 
of  the  total  paid  for  salaries  and  wages  would  be  to  increase  the 
number  of  shifts  to  three,  eliminate  the  position  of  general  man- 
ager, and  increase  the  salary  of  the  superintendent  to  com- 
pensate for  the  small  additional  responsibility  thrown  on  him. 
The  record  shows  that  the  position  of  general  manager  was 
vacant  for  nearly  a  year,  and  that  since  April,  1913,  the  duties 
of  the  position  have  been  to  assist  the  experts  in  preparing  data 
for  presentation  in  the  company's  rate  case. 

Fair  Value  of  the  Plant. — ^After  considering  all  the  evidence 
and  testimony  in  this  case,  bearing  on  the  value  of  the  plant,  the 
cost  to  reproduce,  investment  cost,  present  value,  including  pre- 
liminary costs,  engineering  and  supervision,  interest,  insurance, 
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organization  and  legal  expenses  during  construction,  contin- 
gencies, working  capital,  and  all  other  elements  of  value,  tan- 
gible and  intangible,  and  taking  into  account  that  the  plant  is 
in  successful  operation  and  a  going  concern,  the  Commission 
finds  the  fair  value  of  the  plant  for  purposes  of  determining  rea- 
sonable and  just  rates  in  this  case,  to  be  $150,000. 


Table  VII.— Lake  Forest  Water  Company— Operating  Expensea.  • 
June  1, 1908,  to  May  81, 1913. 

Pumping  Btation. 

6-1-08 

to 
6-31-09 

6-1-09 

to 
5-31-10 

<^-l-10 

to 
5-31-11 

6-1-11 

to 
5-31-12 

6-1-12 

to 
&-31-13 

Operation, 

Wages  —  pumping 
station 

Wages  —  purifica- 
tion labor 

Fuel   

Boiler  chemicals  . . 

Oil  and  waste  .... 

Packing  

$1,500.00 

"6,046.64 

'    " '  66.80 
101.10 

$2,436.95 

6.00 

8,376.07 

33.14 

46.01 

161.62 

76.79 

$1,897.25 

120.00 
4,469.96 

72.14 

87.77 

133.70 

174.62 

$1,624.10 

140.00 

3,693.62 

69.31 

69.37 

88.60 

121.41 

$1,813.20 

40.00 
4,602.21 
24.96 
23.76 
80.06 

Chemical    analyses 
and  chemicals  . . 

262.28 

Total  operation  . 
Maintenance.. 
Well   

96,713.64 

$6,124.48 

12.00 

1,267.75 

437.40 

229.62 

231.86 

$6,896.33 

$6,686.31 

$6,746.46 
14.10 

Intake    

*"383.5i 
112.71 

126.60 
62.66 

26.60 
684.93 
832.46 

242.14 
129.18 

109.55 

Pumps  and  engines 

Boilers 

Buildings   and 

grounds  

Filter  

6.86 
218.16 

114.87 

270.32 
122.02 

227.00 
116.70 

Total  maintenance 

$339.38 

$2,168.63 

$684.37 

$1,816.21 

$859.69 

Total  pumping  sta- 
tion   

$7,062.92 

342.61 

640.73 

43.40 

1,674.67 

$8,293.01 

146.20 

55.88 

5.60 

•—50.96 

$7,679.70 

168.21 

30.37 

108.78 

339.64 

$7,601.62 

133.14 

207.18 

150.38 

92.68 

$7,606.14 

Distribution 
System, 
Maintenance  of — 
Mains  and  stand- 

pipe    

Meters   

Private  service  . 
Miscellaneous  .... 

264.48 
355.04 
373.24 
190.22 

Total    distribution 
system   

General    Expenses, 

Office  salaries  and 
expenses    

Legal  expenses    •  • 

$2,601.41 
2,516.66 

$156.73 
2,113.21 

$636.90 
3,161.97 

$683.28 
2,826.99 

$1,172.98 
3,454.91 

Taxes 

346.10 

1,891.10 

2,864.82 

2,039.06 
$4,866.04 

2,146.56 

Total    general    ex- 
Denses 

$2,861.66 

$4,004.31 

$6,026.79 

$5,601.47 

^'^^KT'^a   ......... 

3  otal  operating  ex- 
penses     

$12,516.98 

$12,454.06 

$14,243.39 

$12,950.84 

$14,380.59^ 

•Credit. 
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Bate  of  Return. — The  company's  witness,  in  compnting  past 
deficits,  used  8  per  cent  as  a  fair  return,  testifying  that  6  per 
cent  was  what  the  money  was  reasonably  worth,  and  that  the 
other  2  per  cent  was  to  cover  the  inherent  hazards  of  the  busi- 
ness and  the  profits  of  management.  The  citys  witness  testified 
that  an  immediate  return  of  6|  per  cent  would  soon  increase  to 
7  per  cent  by  reason  of  the  growth  of  the  city. 

Taking  into  consideration  the  testimony  presented  in  this 
case,  the  nature  of  the  investment,  the  character  of  the  city  of 
Lake  Forest,  and  all  other  matters  tending  to  bear  on  the  se- 
curity of  the  investment  and  the  hazards  of  the  business,  the 
Conmiission  believes  that  a  return  of  7  per  cent  is  just  and  rea- 
sonable. 

AnmLal  Depreciation. — The  operating  expenses  given  in 
Table  VII.  do  not  include  anything  for  annual  depreciation  to 
be  set  aside  in  a  depreciation  reserve  fund.  The  company's  wit- 
ness in  computing  his  total  deficit  on  the  entire  period  of  opera- 
tion used  1  per  cent,  Mr.  Bemis  1.56  per  cent,  and  the  Commis- 
sion's staff  1.79  per  cent  The  Commission  finds  that  an  allow- 
ance of  1.6  per  cent  for  annual  depreciation  over  and  above  the 
rate  of  7  per  cent  allowed  as  a  fair  return  would  be  ample. 

Present  Rates. — The  present  rate  schedule  on  file  with  the 
Commission  under  which  the  Lake  Forest  Water  Company  oper- 
ates is  as  follows : 

25    cents  per  M  gaUons,  imder  1,000,000  gallonB  per  year. 

22^  centB  per  M  gallons,  above  1,000,000  and  under  3,000,000    gallons    per 

year. 
20    cents  per  M  gallons  for  all  in  excess  of  3,000,000  gallons  per  year. 
15    cents  per  M  gallons  to  special  business  concerns  using  large  amounts 

of  water. 
Minimum — $9.00  per  year.    Payments  quarterly. 
Meter  rentals  for  company-owned  meters: 
jhinch  meter,  $  2.52  per  annum, 
f -inch  meter,      4.28  per  annum. 
1-inch  meter,      5.92  per  annum. 
2-inch  meter,    13.80  per  annum. 

Proposed  Rates. — ^Hydrant  Rental. — There  exists  a  fair  ratio 
between  the  revenue  that  should  be  derived  from  hydrant  rental, 
or  public  service,  and  that  derived  from  the  sale  of  water  to  con- 
sumers, or  commercial  service.  This  ratio  can  be  closely  esti- 
mated by  properly  apportioning  the  operating  expense  and  fixed 
charges  between  public  and  commercial  servica    The  company's 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


1022  ILLINOIS  PUBUC  UTILITIES  COMMISSION. 

witness  found  that  a  true  relation  would  give  a  materially  higher 
charge  for  public  service  than  had  existed,  with  a  charge  for 
commercial  service  substantially  the  same  as  it  has  been.  As- 
suming that  the  total  return,  under  the  rates  charged  by  the 
company,  was  fair,  it  is  evident  that  the  consumer's  rate  was 
too  high  and  the  hydrant  rental  too  low  to  allow  each  class  of 
service  to  bear  its  fair  share.  This  point  has  been  considered 
by  the  Commission  in  determining  what  it  believes  to  be  a  just 
and  reasonable  rate  in  this  case. 

Minimum  Eate. — It  is  the  opinion  of  the  Commission  that  a 
minimum  charge  should  be  allowed,  to  cover  certain  items  in  the 
operating  expenses  that  bear  little  or  no  relation  to  the  amount 
of  water  consumed  and  vary  with  the  number  of  consumers. 
Expenses  incurred  for  reading  meters,  carrying  accounts,  bill- 
ing, and  maintenance  of  meters  fall  in  this  class.  In  arriving 
at  a  proper  minimum,  the  operating  expenses  were  closely  ex- 
amined, and  all  items  of  expense  incurred  for  reading  meters, 
bookkeeping,  stationery,  miscellaneous  office  expense,  and  main- 
tenance of  meters  and  service,  together  with  the  proportion  of 
general  and  fixed  cBarges  chargeable  to  the  consumer,  were  taken 
cut  and  the  total  divided  by  the  number  of  consumers.  This 
gives  a  minimum  charge  of  nearly  $6  per  annum,  and  this  figure 
of  $6  per  annum  has  been  deemed  fair  and  equitable  by  the 
Commission  as  a  minimum  charge  in  this  case. 

Water  Eates. — ^In  arriving  at  the  rate  per  thousand  gallons 
that  the  consumers  should  pay,  the  Commission  has  taken  the 
fair  value  of  the  plant  as  before  mentioned  at  $150,000,  and 
has  added  to  the  expenses  necessary  to  operate  the  plant  7  per 
cent  on  the  fair  value  as  a  fair  rate  of  return  and  1.6  per  cent 
for  annual  depreciation.  This  gives  the  annual  amoimt  that 
must  be  returned  to  the  company  as  income  to  be  derived  from 
all  sources.  Deducting  from  the  necessary  total  income  that 
which  is  to  be  derived  from  hydrant  rental,  minimum  rates,  and 
meter  rentals,  will  give  the  amount  to  be  returned  by  the  con- 
sumers paying  more  than  the  minimum.  This  amount  divided 
by  the  water  supplied  to  such  consumers  gives  the  rate  per  thou- 
sand gallons  to  be  charged.  By  this  method  the  Commission 
finds  that  with  a  minimum  charge  of  $6  per  annum,  with  meter 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


LAKE  FOREST  v.  LAKE  FOREST  WATER  CO.  1023 

rentals  as  they  are,  and  with  a  hydrant  rental  of  $40  per  600 
feet  of  main,  18  cents  per  1,000  gallons  will  return  to  the  com- 
pany an  amount  sufficient  to  meet  operating  expenses,  will  allow 
for  sufficient  depreciation  reserve,  and  will  yield  in  addition 
a  fair  return  on  the  investment. 

The  Commission  finds  and  determines  that  the  rates  hereto- 
fore charged  by  the  Lake  Forest  Water  Company,  insofar  as  they 
exceed  the  rates  hereinafter  ordered  to  be  put  into  effect,  are 
unjust  and  unreasonable,  and  that  the  just  and  reasonable  rates 
to  be  charged  by  said  company  and  to  be  hereafter  observed  and 
in  f or(^  are  those  hereinafter  fixed. 

ORDER. 

It  is  therefore  ordered  that  the  rates  and  chains  of  said  Lake 
Forest  Water  Company  to  be  hereafter  observed  and  in  force  are 
fixed  as  follows: 

For  water  supplied  to  metered  consumers,  not  more  than  18 
cents  per  M  gallons* 

Minimum  rate  to  be  not  more  than  $6  per  annum. 

Meter  rentals  for  meters  owned  by  the  company  to  be  not 
more  than — 

$  2.52  per  annum  for  f-inch  meter. 

4.28  per  anuum  for  f-inch  meter, 

5.92  per  annum  for  1-inch  meter. 

13.60  per  annum  for  2-inch  meter. 

Hydrant  rental,  or  charges  for  public  service,  to  be  not  more 
than  $40  per  annum  for  500  feet  of  street  main. 

It  is  further  ordered  that  the  Lake  Forest  Water  Company 
forthwith  make  and  put  into  effect  from  the  date  of  this  order  a 
iiew  schedule  of  rates  for  water  supplied  by  it  to  the  city  of  Lake 
Forest  and  to  other  consumers,  which  schedule  shall  be  in  accord- 
ance with  the  foregoing  determination  and  order. 

On  the  agreement  of  the  parties,  which  is  contained  in  the 
record  of  this  case,  it  is  further  ordered  that  the  finding  and  de- 
termination of  this  Commission  and  that  the  rates  as  fixed  by  it 
shall  be  given  effect  as  of  l&e  1st  day  of  January,  1014. 

By  order  of  the  Conmiission  this  1st  day  of  July,  1815. 
Dated  at  Springfield,  Blinoia. 
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IN  RE  NEW  YORK  CENTRAL  RAILROAD  COMPANY. 

[No.  362d.] 

Security  issues -— Purpose -^  Construction  ^~  Sale  price. 

The  New  York  Central  Railroad  Company  was  anfhorlzed  by  the 
Illinois  Commission  to  issue  $100,000,000  face  value  of  twenty-year  6 
per  cent,  convertible,  debenture  gold  bonds,  to  be  convertible  at  the 
option  of  the  holders  into  shares  of  its  common  stock  at  $105  per 
share  of  $100  par  value,  and  to  be  sold  so  as  to  net  not  less  than  06  per 
cent  of  their  face  value,  the  proceeds  to  be  applied  to  the  discharge 
or  reftmding  of  obligations  incurred  for  acquisition  of  property,  or  for 
the  construction,  extension,  or  improvement  of  or  additions  to  its  facili- 
ties; and  to  issue  new  common  stock  to  such  an  amount  as  may  be 
required  to  effect  the  conversion  of  the  bonds. 

Security  issues  —  Costs  of  issue  —  Provisions  for. 

The  Illinois  Commission,  in  authorizing  a  railroad  company  to 
issue  bonds  convertible  into  stock  at  the  option  of  the  holders,  gave  the 
company  the  option  either  to  amortize  the  amount  of  discounts,  com- 
missions, and  expenses  in  connection  with  the  approval,  issuance,  and 
sale  of  the  bonds,  out  of  income  before  the  maturity  of  the  bonds,  by 
the  payment  of  equal  annual  instalments  so  long  as  may  be  necessary, 
or  to  charge  the  amount  of  profit  and  loss  at  the  time  of  the  issuance 
of  the  bonds,  or  any  time  to  charge  to  profit  and  loss  any  or  all  of  the 
imamortized  balance  of  the  amount. 

Security  issues -— Premiums -— Disposition  of. 

The  Illinois  Commission,  in  authorizing  a  railroad  company  to 
issue  bonds  convertible  at  the  option  of  the  holders  into  stock  at  $105 
per  share  of  $100  par  value,  and  providing  for  the  amortization  of  the 
amount  of  discounts,  commissions,  and  expenses  in  connection  witii  the 
approval,  issuance,  and  sale  of  the  bonds,  ordered  that  any  premium 
realized  through  the  conversion  of  the  bonds  into  Btock  should  be  ap- 
plied to  any  balance  of  the  amount  of  the  discounts,  eommissions,  and 
expenses  which  may  be  unamortized  at  the  time  of  the  conversion. 

Security  issues  ^  Consolidation  ^  Stock  pledged  as  collateral. 

Upon  authorizing  a  consolidated  railroad  oompany  to  issue  6 
per  cent  convertible  bonds,  and  to  issue  stock  to  effect  the  canvorsion, 
for  the  purpose  of  funding  certain  indebtedness,  including  m<mey  bor- 
rowed by  a  constituent  company  to  lend  to  a  third  company  whose 
stock  is  all  owned  by  the  consolidated  company  and  whose  5  per  cent 
notes  given  to  the  constituent  company  for.  the  money  borrowed  are 
held  by  the  consolidated  company,  which  also  holds  a  certain  amount  of 
its  own  stock  as  collateral  for  their  payment^  it  was  ordered  that  the 
interest  on  the  notes  should  be  increased  to  6  per  cent,  that  the  collateral 
should  be  continued  to  be  held  by  the  consolidated  company  until  the 
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BoieB  are  paid,  and  tiiat  the  prooeeds  from  the  pajnnent  should  be  used 
for  capital  purpoeea  only 

TApril  27,  1916.] 

Application  for  authority  to  issue  bonds  convertible  into 
stock  and  to  issue  stock  to  effect  the  conversion ;  granted. 

By  the  Commission:  Application  having  been  made  to  the 
State  Public  Utilities  Commission  of  Illinois  by  the  New  York 
Central  Kailroad  Company  under  the  provisions  of  the  public 
utilities  law  of  Illinois  for  the  consent  of  the  Commission  to  the 
issuance  by  said  company  of  its  certain  twenty-year  6%  convert- 
ible gold  debenture  bonds  to  the  amount  of  $100,000,000,  face 
value,  said  bonds  to  be  dated  May  1,  1915,  to  be  payable  on  the 
1st  day  of  May,  1935,  to  bear  interest  at  the  rate  of  C  per  cent 
per  annum,  payable  semiannually,  and  to  be  convertible  at  the 
option  of  the  holders  or  registered  owners  at  any  time  after  May 
1,  1917,  and  prior  to  May  1,  1925,  into  shares  of  the  common 
capital  stock  of  the  railroad  company  under  the  conditions  and 
regulations  prescribed  in  a  certain  indenture  dated  April  21, 
191 5y  made  between  the  New  York  Central  Railroad  Company 
and  Guaranty  Trust  Company  of  New  York,  trustee,  regulating 
and  defining  said  issue  of  bonds  and  the  rights  and  privileges  of 
the  holders  thereof ;  and  for  the  further  consent  of  the  Commis- 
sion to  the  issuance  by  said  company  of  its  common  capital  stock 
to  such  an  amount  as  may  be  required  to  convert,  in  accordance 
with  the  terms  and  conditions  prescribed  in  said  indenture  dated 
April  21^  1915,  such  of  said  convertible  debenture  bonds  as  may 
be  tendered  for  conversion;  and  a  hearing  having  been  duly  held 
upon  said  application  before  the  Commission,  and  the  Commis- 
sion having  considered  the  briefs  and  objections  submitted  by 
Clarence  H..yenner,  and  it  being  now  the  opinion  of  the  Com- 
missioner : 

(1)     That  the  money  to  be  procured  by  the  issue  of  said 

twenty-year  6  per  cent  convertible  gold  debenture  bonds  of  said 

the  New  York  Central  Railroad  Company  to  the  amount  of 

$100,000,000,  face  value,  payable  at  a  period  of  more  than 

twelve  months  after  the  date  hereof,  is  necessary  and  reasonably 

required  for  the  discharge  or  lawful  refunding  of  its  obligations; 

and 
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(2)  That  the  authority  to  issue  said  additional  capital  stock 
is  reasonably  required  to  discharge  the  obligation  of  said  company 
arising  from  the  convertibility  of  said  bonds,  and  to  permit  the 
future  holders  or  owners  of  said  proposed  issue  of  bonds  to  con- 
vert the  same,  under  the  conditions  and  regulations  prescribed  in 
said  indenture  dated  April  21,  1916,  made  between  the  New 
York  Central  Eailroad  Company  and  Guaranty  Trust  Company 
of  New  York,  trustee,  into  shares  of  the  common  capital  stock  of 
the  railroad  company ;  and 

(3)  That  said  purposes  for  which  said  bonds  and  said  shares 
of  capital  stock  are  to  be  issued  are  not,  in  whole  or  in  part, 
reasonably  chargeable  to  operating  expenses  or  to  income. 

Now  therefore : 

Section  1.  It  is  ordered  that  the  State  Public  Utilities  Com- 
mission does  hereby  authorize  the  issuance  by  said  the  New  York 
Central  Eailroad  Company  of  $100,000,000  face  value  of  princi- 
pal of  twenty-year  6  per  cent  convertible  gold  debenture  bonds 
of  said  company  dated  the  1st  day  of  May,  1915,  maturing  on  the 
1st  day  of  May,  1935,  redeemable  in  whole  or  in  any  part  not 
less  than  $5,000,000  at  the  option  of  the  railroad  company  at 
110  per  cent  of  the  par  or  face  value  thereof  besides  accrued  in- 
terest, on  May  1,  1918,  or  on  any  semiannual  interest  day  there- 
after, and  to  bear  interest  at  the  rate  of  6  per  cent  per  annum, 
payable  semiannually,  any  and  all  of  said  bonds  to  be  convertible 
at  their  face  value  at  the  option  of  the  holders  or  registered 
owners  thereof  at  any  time  after  May  1,  1917,  and  prior  to  May 
1,  1925,  or  if  before  the  last-mentioned  date  called  for  redemp- 
tion, then  up  to  thirty  days  prior  to  the  date  mentioned  in  the 
call  for  redemption,  into  shares  of  the  common  capital  stock  of 
the  railroad  company,  or  of  any  successor  company,  as  its  shares 
of  capital  stock  shall  be  constituted  at  the  time  of  such  conversion, 
at  $105  per  share  of  $100  par  value ;  all  in  pursuance  of  and  sub- 
ject to  the  terms  of  said  indenture  dated  April  21,  1915,  made 
between  the  New  York  Central  Railroad  Company  and  Guaranty 
Trust  Company  of  New  York,  regulating  and  defining  the  issu- 
ance of  said  bonds  and  the  rights  and  privileges  of  the  holders 
thereof. 

Section  2.    It  is  ordered  that  said  issue  of  bonds  is  authorized 

upon  the  conditions  following,  and  not  otherwise^  to  wit; 
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That  the  said  the  'Sew  York  Central  Bailxoad  Ccanpany  shall 
sell  the  said  twenty-year  6  per  cent  convertible  gold  debenture 
bonds  hereby  authorised  so  as  to  net  the  said  company  not  less 
than  96  per  cent  of  the  par  value  of  the  principal  thereof,  with 
accrued  interest,  and  that  the  proceeds  thereof  shall  be  applied 
only  for  the  purpose  of  discharge  or  lawful  refunding  of  the  fol- 
lowing obligations  incurred  for  acquisition  of  property,  or  for 
the  construction,  extension,  or  improvement  of  or  additions  to  its 
facilities,  to  wit: 

BecuriiieB  to  he  Refunded: 

Bonds  of  Syracuse,  Phoenix  &  Oswego  R.  R.  due  Feb.  1,  1015  .  •  $175,000.00 

Bonds  of  Oswego  Railroad  Bridge  Co.,  due  Feb.  1,  1916 100,000.00 

Bonds  of  Oswego  &  Rome  Railroad  Co.,  due  May  1, 1916 350,000.00 

Bonds  of  Oswego  &  Rome  Railroad  Co.,  due  May  1, 1916 397,000.00 

Gold  notes  of  1912,  due  May  1,  1916 20,000,000.00 

$21,022,000.00 

— and  for  the  discharge  or  lawful  refunding  of  other  outstand- 
ing and  unfunded  obligations  of  the  said  company,  incurred  for 
the  acquisition  of  property,  or  for  the  construction,  extension, 
or  improvement  of  or  additions  to  its  facilities. 

Section  8,  It  is  further  ordered  that  the  ISew  York  Central 
Eailroad  Company  be  and  is  hereby  authorized  to  issue  from 
time  to  time,  until  the  expiration  of  the  conversion  privilege 
contained  in  said  indenture  dated  April  21,  1015«  made  between 
the  New  York  Central  Kailroad  Colnpany  and  Guaranty  Trust 
Company  of  New  York,  so  much  of  its  common  capital  stock  as 
may  be  required  to  effect  the  conversion  into  capital  stock  on  the 
basis  provided  for  and  upon  the  terms  and  conditions  contained 
in  said  indenture,  of  such  of  said  debenture  bonds,  the  issuance 
of  which  has  been  authorized  in  §  1  hereof,  as  may  be  tendered 
for  that  purpose. 

Section  4.  It  is  further  ordered  that  the  said  the  New  York 
Central  Railroad  Company  shall  keep  separate,  true,  and  ac- 
curate accounts  showing  the  receipt  and  application  in  detail  of 
the  proceeds  of  the  sale  or  disposal  of  the  bonds  hereby  author- 
ized to  be  issued,  and  of  all  conversions  thereof  into  the  capita] 
stock  of  said  company  hereby  authorized,  and  at  the  end  of  every 
ninety  days  beginning  May  1,  1915,  said  company  shall  make 
verified  report  to  the  Commission,  stating  the  sale  or  sales  of 
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said  bonds  during  the  previous  ninety  days,  the  terms  and  con- 
ditions of  the  sale,  the  moneys  realized  therefrom,  and  the  use 
and  application  of  said  moneys;  and  said  account,  vouchers,  and 
records  shall  be  open  to  audit  and  may  be  audited  from  time  to 
time  by  accountants  and  examiners  designated  for  such  purpose 
by  the  Commission. 

Section  5.  It  is  further  ordered  that  said  the  New  York 
Central  Railroad  Company  shall,  during  the  said  period  of  con- 
version, make  verified  report  to  the  Commission  at  intervals  of 
not  exceeding  six  months,  showing  the  amount  of  stock  issued  in 
conversion  of  said  bonds  during  the  period  covered  by  such  re- 
port. 

Section  6.  It  is  further  ordered  that  all  bonds  surrendered  by 
the  New  York  Central  Eailroad  Company  in  exchange  for  stock 
shall  be  immediately  canceled  or  cremated,  and  a  certificate  of 
such  cancelation  or  cremation  made  by  the  officers  of  the  rail- 
road company  and  filed  with  the  Commission. 

It  is  further  ordered  that  within  sixty  days  from  the  entry  of 
this  order  said  the  New  York  Central  Eailroad  Company  shall 
iumish  to  this  Commission  a  certificate  of  the  cancelation,  cre- 
mation, deposit,  or  holding  of  the  bonds  and  gold  notes  aggr^at- 
ing  $21,022,000,  to  be  refunded  as  above  enumerated. 

Section  7.  It  is  further  ordered  that  said  the  New  York  Cen- 
tral Eailroad  Company  shall,  before  the  delivery  of  such  bonds 
and  of  such  certificates  of  stock  hereby  authorized  to  be  issued, 
cause  to  be  printed  on  the  face  of  each  of  the  afore-mentioned 
bonds  and  certificates  of  stock,  for  their  proper  and  easy  identifi- 
cation, the  following  respective  legends: 

(a)  Upon  the  bonds — 

"State  Public  Utilities  Commission  of  Illinois,  authorization 
No.  120,  1915." 

(b)  Upon  the  certificates  of  stock — 

"State  Public  Utilities  Commission  of  Illinois^  authorization 
No.  121,  1916. 

"This  stock  was  issued  in  exchange  for  convertible  bonds  of 
the  New  York  Central  Eailroad  Company,  pursuant  to  order  No. 
3629,  entered  on  the  27th  day  of  April,  1915,  by  the  State  Pub- 
lic Utilities  Commission  of  Illinois,  and  the  fee  prescribed  in 
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said  order  for  authorizing  the  issue  of  this  stock  has  been  paid 
into  the  treasury  of  the  state  of  Illinois.^' 

Section  8.  It  is  further  ordered  that  said  the  New  York 
Central  Railroad  Company  be  and  is  hereby  charged  $100,000, 
being  an  amount  equal  to  10  cents  for  every  $100  of  the  bonds 
authorized  by  this  order,  and  the  same  shall  be  paid  into  the  state 
treasury  before  any  of  such  bonds  shall  be  issued. 

It  is  further  ordered  that  said  the  New  York  Central  Railroad 
Company  be  and  is  hereby  charged  an  amount  equal  to  10  cents 
for  each  share  of  stock  of  the  amount  of  $100  hereby  authorized 
and  required  to  be  issued  for  the  purpose  of  converting  said  de- 
benture bonds  as  herein  provided.  The  New  York  Central  Rail- 
road Company  shall  report  from  time  to  time  the  amount  of  stock 
then  required  to  be  issued,  for  the  purpose  of  converting  said 
debenture  bonds  as  herein  provided,  and  in  each  instance  before 
issuing  any  of  the  stock  included  in  said  report  the  company  shall 
pay  into  the  treasury  of  the  state  of  Illinois  the  fee  above  pre- 
scribed  for  the  authorization  thereof. 

Section  9.  It  is  further  ordered  that  all  discounts,  commis- 
sionsy  and  expenses  in  connection  with  the  approval,  issuance, 
and  sale  of  the  said  bonds  authorized  to  be  issued  under  this  order 
shall  be  amortized  out  of  the  income  of  the  company  before  May 
1,  1936y  by  the  payment  of  equal  annual  instalments  so  long  as 
may  be  necessary;  or  that  the  said  company  may  charge  the 
amount  of  suph  discounts,  commissions,  and  expenses  to  profit 
and  loss  at  the  time  of  the  issuance  of  said  bonds,  or  at  any  time 
may  charge  to  profit  and  loss  any  or  all  of  the  unamortized  bal- 
ance thereof. 

Any  premium  realized  through  the  conversion  of  said  de- 
benture bonds  into  capital  stock  shall  be  applied  against  any 
unamortized  balance  of  the  discounts,  commissions,  and  expenses 
above  referred  to. 

It  further  appearing  to  the  Commission  that  the  New  York 
Central  Railroad  Company  holds  three  notes  of  the  New  York 
Realty  &  Terminal  Company,  each  bearing  interest  at  the  rate 
of  5  per  cent  per  annum,  and  each  due  in  not  more  than  one  year 
from  its  date,  and  each  payable  to  the  order  of  the  Lake  Shore  & 
Michigan  Southern  Railway  Company  (one  of  the  constituent 
companies  of  the  New  York  Central  Railroad  Company),  one  of 
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said  notes  bearing  date  December  15,  1914,  and  being  for  $15,- 
000,000,  another  December  16,  1914,  for  $600,000,  and  the 
third  December  22,  1914,  for  $500,000,  on  which  last  note  there 
has  been  paid  $147,000,  reducing  the  principal  thereof  to  $353,- 
000 ;  and 

It  further  appearing  to  the  Commission  that  the  New  York 
State  Bealtj  &  Terminal  Company  pledged  as  collateral  for  the 
payment  of  said  notes  respectively  certain  shares  of  the  capital 
stock  of  the  Lake  Shore  &  Michigan  Southern  Bailway  Company, 
purchased  and  owned  by  it,  which  shares  have  since  been  ex- 
changed into  shares  of  the  New  York  Central  Railroad  Company 
on  the  basis  of  exchange  provided  for  in  the  agreement  for  the 
consolidation  of  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  and  other  companies,  dated  April  29,  1914,  so  that  the 
New  York  Central  Railroad  Company  now  holds  as  collateral  for 
said  note  of  December  15,  1914,  160,000  shares,  for  the  note  of 
December  16,  1914,  6,000  shares,  and  for  the  note  dated  Decem- 
ber 22,  1914,  3,680  shares  of  the  capital  stock  of  the  New  York 
Central  Railroad  Company ;  and 

It  further  appearing  to  the  Commission  that  said  notes  were 
given  by  said  New  York  State  Realty  &  Terminal  Company, 
and  said  money  was  borrowed  and  used  by  it  in  the  purchase  of 
31,906  shares  of  the  stock  of  the  Lake  Shore  &  Michigan  South- 
em  Railway  Company,  since  exchanged  for  169,$30  shares  of 
the  stock  of  the  New  York  Central  Railroad  Company,  being  the 
stock  now  held  as  collateral  as  aforesaid ;  and 

It  further  appearing  to  the  Commission  that  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  itself  borrowed  on  its 
own  notes  (which,  by  the  consolidation  above  mentioned,  have 
become  the  obligations  of  the  New  York  Central  Railroad  Com- 
pany) the  money  which  it  loaned  to  the  New  York  State  Realty 
&  Terminal  Company,  as  aforesaid,  and  that  such  indebtedness 
of  the  New  York  Central  Railroad  Company  is  a  part  of  the  in- 
debtedness which  is  to  be  funded  by  the  issue  of  said  twenty-year 
6  per  cent  convertible  gold  debenture  bonds ;  and 

It  further  appearing  that  the  New  York  Central  Railroad 
Company  is  the  owner  of  all  the  capital  stock  of  said  New  York 
State  Realty  &  Terminal  Company ; 

P.UJt.l915D. 


Digitized  by  VjOOQIC 


IN  RE  NEW  YORK  CENTRAL  R.  CO,  1031 

It  is  further  ordered  that  the  bonds  and  stocks  hereby  author- 
ized are  authorized  upon  the  further  conditions  following: 

(a)  That  the  stock  held  by  the  New  York  Central  Eailroad 
Company  as  collateral  for  each  of  said  notes  severally  shall  con- 
tinue to  be  held  by  the  New  York  Central  Eailroad  Company  as 
collateral  until  the  note  which  it  secures  or  renewals  thereof 
shall  have  been  paid:  Provided,  that  the  New  York  Central 
Eailroad  Company  shall  require  payment  of  the  notes  above 
mentioned  within  three  years  from  the  date  of  this  order,  unless 
the  time  shall  be  extended  by  further  order  of  this  Commission; 

(b)  That  whenever  any  of  said  notes  shall  be  paid,  the  money 
received  by  the  New  York  Central  Eailroad  Company  on  such 
payment  shall  be  used  by  it  for  capital  purposes  only,  and  sub- 
ject in  this  respect  to  the  prior  approval  of  this  Commission ; 

(c)  That  the  rate  of  interest  on  said  notes  held  by  the  New 
York  Central  Eailroad  Company  shall  be  changed  from  5  per 
cent  to  6  per  cent  per  annum  forthwith; 

(d)  That  $147,000  heretofore  paid  in  reduction  of  the  princi- 
pal of  the  note  for  $500,000,  dated  December  22d,  1914,  and  here- 
inbefore mentioned,  shall  be  expended  by  the  New  York  Central 
Eailroad  Company  only  for  the  acquisition  of  property  or  for  the 
construction,  extension,  or  improvement  of  or  additions  to  its 
facilities,  and  such  expenditures  shall  be  reported  to  this  Com- 
mission within  six  months  from  the  date  hereof. 

Note. — ^Upon  similar  applications  similar  issues  of  securities  were 
authorized  by  the  Michigan  Commission,  No.  D860,  April  29,  1915; 
and  by  the  Ohio  Commission,  No.  449,  May  1,  1915.  On  May  27, 
1915,  the  latter  Commission  denied  a  rehearing  asked  for  by  stock- 
holders of  the  applicant  company  upon  the  ground  that  a  previous 
consolidation  of  the  applicant  company  with  another  company  had 
been  unlawful^  the  Commission  holding  that  it  had  no  jurisdiction 
to  pass  upon  the  validity  of  the  oonsolidatioa* 
P.UJt.l915D. 
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IlililNOIS  PUBIilO  UTIIilTIES  COMMISSION. 

IN  RE  ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

[No.  3935.] 

Security  isaues  ^~  Equipment  hands  ^~  Modification  of  indenture. 

The  Illinois  Commission  approved  of  an  agreement  between  the 
Illinois  Central  Railroad  Company  and  a  trustee  whereby  an  indenture 
securing  the  railroad's  first  lien  equipment  bonds  was  modified,  among 
other  things,  so  that  the  railroad  company,  instead  of  renewing  or 
replacing  equipment  worn  out,  lost,  or  destroyed,  was  allowed  to  sur- 
render for  cancelation  its  first  lien  equipment  bonds  in  an  amount  equal 
to  or  greater  than  the  total  value  of  the  equipment  to  be  renewed  or 
replaced. 

[August  5,  1915.] 

Application  by  the  Ulinois  Central  Railroad  Company  for 
approval  of  an  agreement  modifying  the  indenture  which  secured 
the  payment  of  its  first  lien  equipment  bonds ;  granted. 

By  the  Commission:  The  petition  in  the  above^ntitled  mat- 
ter having  duly  come  on  to  be  heard  before  the  Commission,  and 
the  petitioner  having  presented  its  evidence,  and  the  matter  hav- 
ing been  submitted  for  disposition,  and  it  appearing  to  the  Com- 
mission : 

1.  That  the  Illinois  Central  Railroad  Company  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  an  act  of  the 
general  assembly  of  Illinois,  approved  February  10,  1851,  and 
that  it  owns  and  operates  lines  of  railroad  in  Illinois  and  other 
states; 

2.  That  by  an  indenture  dated  January  1,  1908,  the  Illinois 
Central  Railroad  Company,  for  the  purpose  of  securing  its  first 
lien  equipment  bonds,  conveyed  to  the  United  States  Trust  Com- 
pany of  New  York  in  trust,  certain  equipment  as  therein  de- 
scribed, certain  lands  in  Cook  county,  Illinois,  and  a  certain 
railroad  running  from  East  St.  Louis  in  St.  Clair  county,  Illi- 
nois, northerly  through  or  into  the  counties  of  Madison,  Macoup- 
in, Montgomery,  and  Sangamon,  to  a  certain  point  in  the  city  of 
Springfield,  Illinois,  all  of  which  more  fully  appears  from  a  copy 
of  the  indenture  of  January  1,  1908,  marked  "Exhibit  A," 
attached  to  and  made  a  part  of  the  petition  herein; 

P.U.R.1916D. 


Digitized  by  VjOOQIC 


IN  BE  ILLINOIS  CENTRAL  B.  GO.  1083 

8.  That  it  is  proyided  in  the  first  part  of  the  first  paragraph 
of  §  3,  art.  11.^  of  the  said  indenture  dated  January  1^  1908,  as 
follows:  ^The  railroad  company  shall  and  will  at  all  times  dur- 
ing  the  life  of  this  agreement  keep  such  equipment  or  any  other 
equipment  that  may  be  used  to  replace  any  part  thereof,  in  proper 
order  and  complete  repair,  and  at  all  times  in  good  working 
condition;  all  repairs  and  maintenance  to  be  done  to  the  satis- 
faction of  the  trustee,  and  all  at  the  expense  of  the  railroad  com- 
pany, and  the  railroad  company  shall  and  will  renew  and  replace 
from  time  to  time  such  of  said  equipment  as  may  be  worn  out, 
lost,  or  destroyed,  such  new  equipment  to  be  immediately  subject 
to  all  the  terms  and  conditions  of  this  indenture  in  all  respects  as 
though  it  had  been  part  of  the  original  equipment  hereby  mort- 
gaged, so  that  the  equipment  aforesaid  shall  at  all  times  during 
the  life  of  this  indenture  be  undiminished  in  amount  and  value, 
except  so  far  as  the  same  may  be  afiFected  by  the  natural  use  and 
wear  thereof.  All  new  equipment  purchased  or  procured  to  re- 
place equipment  worn  out,  lost,  or  destroyed,  is  to  be  of  at  least 
as  good  quality  and  character  as  the  said  original  equipment" 

4.  That  of  the  equipment  covered  by  said  indenture  of  Jan- 
uary 1,  1908,  a  part  more  fully  described  in  a  statement  marked 
^^Exhibit  B"  attached  to  the  petition  herein,  and  of  a  value  as 
of  January  1,  1908,  amounting  to  $628,645.25,  was  worn  out, 
lost,  or  destroyed  between  July  1,  1913,  and  June  30,  1914; 

5.  That  for  the  purpose  of  renewing  and  replacing  the  equip- 
ment so  worn  out,  lost,  or  destroyed  by  new  equipment  to  be 
immediately  subject  to  all  the  terms  and  conditions  of  the  said 
indenture  dated  January  1,  1908,  so  that  the  equipment  subject 
to  the  terms  and  conditions  of  the  said  indenture  of  January  1, 
1908,  should  be  undiminished  in  amount  and  value,  except  so  far 
as  the  same  might  be  affected  by  the  natural  use  and  wear  there- 
of, and  in  accordance  with  §  3,  article  IL  of  the  said  indenture 
of  January  1, 1908,  the  Illinois  Central  Bailroad  Company  by  a 
supplemental  indenture  dated  July  1,  1914,  conveyed  to  the 
United  States  Trust  Company  of  New  York,  in  trust,  certain 
equipment  as  therein  described,  the  cost  of  which  the  railroad 
company  covenanted  was  $628,963.70,  and  that  a  copy  of  said 
indenture  dated  July  1,  1914,  marked  "Exhibit  C,"  is  attached 
to  and  made  a  part  of  the  petition  herein; 
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6.  That  the  Illinois  Central  Eailroad  Company  and  the  United 
States  Trust  Company  of  New  York,  by  an  indenture  dated  April 
1, 1916,  supplemental  to  the  said  indenture  of  January  1,  1908, 
between  the  same  parties,  at  the  request  of  the  owners  and  holders 
of  all  the  certificates  for  the  bonds  secured  by  the  said  indenture 
of  January  1,  1908,  existing  uncanceled,  as  of  April  1,  1915, 
amounting  to  $17,604,000,  agreed  to  certain  amendments  to  the 
said  indenture  of  January  1,  1908,  whereby,  among  other  things, 
the  Illinois  Central  Bailroad  Company,  instead  of  renewing  or 
replacing  equipment  worn  out,  lost,  or  destroyed,  is  allowed  to 
surrender  for  cancelation  its  First  Lien  Equipment  Bonds  in  an 
amount  equal  to  or  greater  than  the  total  value  of  the  equipment 
to  be  renewed  or  replaced,  as  more  fully  appears  from  a  copy  of 
the  indenture  of  April  1,  1915,  attached  to  said  petition,  marked 
"Exhibit  D,"  and  made  a  part  thereof. 

And  it  further  appearing  to  the  satisfaction  of  the  Commission 
that  the  petition  herein  should  reasonably  be  granted  and  that  the 
public  will  be  convenienced  thereby : 

It  is  therefore  ordered  that  the  execution  of  the  said  indenture 
dated  July  1,  1914,  between  the  Illinois  Central  Eailroad  Com- 
pany and  the  United  States  Trust  Company  of  New  York,  as 
trustee,  supplemental  to  the  indenture  dated  January  1,  190S, 
between  the  same  parties,  and  the  transfer  and  mortgage  by  the 
Illinois  Central  Railroad  Company  to  the  United  States  Trust 
Company  of  New  York  as  trustee,  of  certain  equipment  as  de- 
scribed in  such  supplemental  indenture,  and  also  the  executi<Hi 
of  the  indenture  dated  April  1,  1915,  between  the  Illinois  Cen- 
tral Railroad  Coinpany  and  the  United  States  Trust  Company 
of  New  York,  trustee,  likewise  supplemental  to  the  indenture 
dated  January  1,  1908,  between  the  same  parties,  be  and  the 
same  are  hereby  ratified,  authorized,  and  approved  by  this  Com- 
mission. 

It  is  further  ordered  that  this  order  be  signed  by  the  acting 
secretary  of  this  Commission  and  authenticated  by  its  seal. 

By  order  of  the  Commission  this  6th  day  of  August,  1915, 
dated  at  Springfield,  Illinois. 

Note.«»The  Commission  has  also  authorized  the  issuance  of  the 
securities  in  the  following  cases: 

In  Be  Chicago,  St.  Louis  Automobile  Boulevard,  No.  3258,  Feb- 
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ruary  4,  1915^  $300^000  capital  stocky  for  acquisition  of  land  and 
conBtmction  purposes. 

In  Be  Western  United  Gas  ft  Electric  Co.  No.  3436,  Feb.  16, 
1915,  permission  to  guarantee  debentures  of  the  Goal  Products  Manu- 
facturing Company. 

.  In  Be  Chicago  Q.  W.  B.  Co.  No.  3219,  Feb.  19,  1916,  approval 
and  confirmation  of  issue  of  $28,000  face  value  bonds  payable  Sep- 
tember 1,  1959,  interest  at  4  %  payable  semiannually,  secured  by 
first  mortgage  on  property  of  company,  dated  Sept  1,  1909,  from 
Chicago  Great  Western  B.  B.  Company  to  Standard  Trust  Company 
of  New  York,  trustee,  and  of  issue  of  4  %  preferred  stock  in 
the  principal  amount  of  $28,000,  the  above  securities  having  been 
issued  since  Jan.  1,  1914;  authorization  of  $19,500  face  value  of 
principal  of  bonds  payable  on  Sept.  1,  1959,  interest  at  4%,  payable 
semiannually,  and  secured  by  first  mortgage  on  the  property  of  com- 
pany dated  Sept.  1,  1909,  from  railroad  company  to  Standard  Trust 
Company  of  New  York,  trustee,  and  of  $19,600  4%  preferred  stock; 
such  securities  to  be  issued  for  the  purpose  of  exchanging  the  same 
for  $39,000  face  amount  of  bonds  of  the  Wisconsin,  Minnesota,  & 
Pacific  Bailroad  Company,  said  exchange  to  be  made  on  the  basis 
of  one  bond  of  the  Cliicago  Great  Western  Bailroad  Company  and 
ten  shares  of  4%  preferred  stock  of  said  Chicago  Great  Western  B. 
B.  Co*  for  two  one  thousand  dollar  4%  mortgage  bonds  of  said  Wis- 
consin, Minnesota,  &  Pacific  Bailroad  Company. 

In  Be  Chicago,  T.  H.  ft  S.  B.  B.  Co.  No.  2768,  Feb.  19,  1915, 
authority  to  pledge  as  collateral  security  any  or  all  of  the  bonds  of 
the  face  value  of  $207,000  authorized  to  be  issued  by  order  No.  76. 

In  Be  Midland  Warehouse  &  Transfer  Co.  No.  3478,  Feb.  25, 
1915,  approval  of  execution  and  delivery  of  first  mortgage,  dated  Feb. 
1,  1916;  authority  to  issue  6%  bonds  of  the  aggregate  amount  of 
$550,000,  to  be  secured  by  such  mortgage ;  approval  of  execution  and 
delivery  of  mortgage  dated  Feb.  2,  1915;  and  authority  to  issue 
6%  mortgage  bonds  in  the  aggregate  amount  of  $160,000,  to  be 
secured  by  such  mortgage. 

In  Be  Illinois  Northern  Utilities  Co.  No.  3027,  March  4,  1916, 
$602,000  first  and  refunding  mortgage  5%  gold  bonds  to  be  sold 
at  not  less  than  85%  of  their  par  value,  $511,977.48  of  the  proceeds 
thereof  to  be  used  to  reimburse  the  company  for  moneys  spent  for 
betterments  and  improvements,  and  $90,022.52  to  be  used  for  the 
expense  of  sale  of  such  securities  and  to  make  up  the  discount  or 
deficiency  in  the  amount  realized  from  the  sale,  discounts,  commis* 
sions,  and  expenses  to  be  amortized  out  of  income  prior  to  April  1, 
1957. 

In  Be  Commonwealth  Edison  Co.  No.  3277,  March  4, 1915,  $10,- 
921,000  first  mortgage  5%  bold  bonds  to  be  sold  at  not  less  than 
95%  of  their  par  value,  $3,806,700  of  the  proceeds  thereof  to  be 

P.U.R.1915D. 


Digitized  by  VjOOQIC 


1036  ANNOTATION. 

used  for  the  acquisition  of  property  and  construction,  extension,  oi 
improvement  of  or  addition  to  its  facilities,  the  balance  to  be  used 
for  moneys  already  expended  for  capital  purposes  except  the  sum 
of  $438,000,  the  amount  allowed  for  the  expense  of  the  sale  of  the 
bonds  and  ix>  make  out  of  the  discount  or  deficiency,  if  any,  in  the 
amount  realized  from  such  sale,  discounts,  commissions,  and  ex- 
penses to  be  amortized  out  of  income  prior  to  June  1,  1943. 

In  Be  PubUc  Service  Co.  No.  3278,  March  4,  1915,  $1,791,000 
face  value  first  and  refunding  gold  bonds  dated  October  1,  1911, 
payable  on  October  1,  1956,  bearing  interest  at  5%  payable  semi- 
annually, secured  by  mortgage  dated  October  1,  1911,  to  Illinois 
Trust  &  Savings  Bank  as  trustee,  said  bonds  to  be  sold  at  not  less 
than  85%,  the  proceeds  to  be  used  for  the  acquisition  of  property 
to  the  amount  of  $1,310,000;  for  reimbursement  of  moneys  expended 
from  income  for  the  payment  and  discharge  of  $250,000  in  principal 
amount  of  6%  consolidated  gold  bonds  of  the  Northwestern  Gaslight 
&  Coke  Company  and  for  the  expense  of  the  sale  of  bonds  authorized, 
and  to  make  up  discount  or  deficiency,  if  any,  in  the  amount  realized 
from  the  sale,  such  discounts  not  to  exceed  the  sum  of  $231,000. 

In  Be  Kinloch-Bloomington  Teleph.  Co.  No.  3693,  March  18, 1915, 
5%  first  and  refunding  mortgage  gold  bonds  in  the  aggregate 
amount  of  $42,000  to  be  sold  at  not  lees  than  90%  of  their  par  value, 
the  proeeeds  to  be  used  for  the  purpose  of  taking  up  and  retiring 
Edison  Illuminating  Company  bonds,  all  discounts  and  expenses  in 
connection  with  the  approval,  issuance,  and  sale  of  such  bonds  to  be 
amortized  out  of  the  income  of  the  company  before  October  1,  1929, 
by  the  payment  of  equal  monthly  or  annual  instalments  sufficient  for 
that  purpose. 

In  Be  Danville  Street  B.  &  Light  Co.  No.  8062,  March  18,  1915, 
$60,000  5%  bonds  to  be  sold  at  not  less  than  85%  of  their  par  value, 
the  proceeds  to  be  used  for  the  acquisition  of  property  and  construc- 
tion, extension,  and  improvement  of  and  additions  to  its  facilities, 
all  discounts,  conmiissions,  and  expenses  to  be  amortized  out  of  the 
income  of  the  company  prior  to  March  1,  1938,  by  the  pajrment  of 
equal  monthly  instalments  for  the  remainder  of  the  life  of  the  bond, 
such  instalments  to  begin  March  31,  1915. 

In  Be  Oblong  Teleph.  Co.  No.  3350,  March  18, 1916,  $3,000  com- 
mon capital  stock  to  be  exchanged  at  par  for  the  individual  tele- 
phones of  200  of  its  subscribers. 

In  Be  Bockford  &  Interurban  B.  Co  No.  3381,  March  18,  1915, 
86,000  Bockford  &  Interurban  Bailway  first  mortgage  5%  bonds, 
dated  October  1,  1902,  to  mature  October  1,  1922,  to  be  sold  at  not 
less  than  90%  of  their  par  value  to  reimburse  company  for  capital 
expenditures ;  discounts  to  be  amortized  out  of  income  of  petitioners. 

In  Be  Southern  Illinois  B.  &  P.  Co.  No.  3539,  March  18,  1915, 
$40,000  par  value  first  mortgage  thirty-vear  5%  gold  bonds  secured 
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by  mortgage  deed  of  trust  dated  October  1^  1912,  from  Southern 
Illinois  Bailway  ft  Power  Company  to  Fort  Dearborn  Trust  &  Sav- 
ings Bank  as  trustee,  as  modified  by  the  supplemental  indenture 
between  such  parties  dated  July  1,  1913,  said  bonds  to  be  sold  at  not 
less  than  86%  of  their  par  value,  proceeds  to  be  used  for  reimburs- 
ing company  for  capital  expenditures,  all  discounts  and  expenses  to 
be  amortized  out  of  the  income  of  the  company  before  maturity  of 
said  bonds. 

In  Be  Perry  County  Teleph.  Co.  No.  3568,  March  18,  1915,  $15,- 
000  par  value  capital  stock  in  payment  for  the  property  of  the  Pinck- 
neyville  Telephone  Company. 

In  Ee  Western  United  Gas  ft  Electric  Co.  No.  3572,  March  18, 
1915,  $25,000  6%  general  mortgage  gold  bonds,  series  B,  dated  Au- 
gust 1,  1913,  and  maturing  February  1,  1950,  to  be  sold  at  not  less 
than  90  %  of  their  par  value,  and  proceeds  to  be  used  to  reim- 
burse company  for  moneys  expended  to  refund  certain  security 
issues.  By  a  supplemental  order,  April  8,  1915,  the  applicant  was 
permitted  to  sell  the  bonds  at  not  less  than  85%  of  their  par  value. 

In  Re  Southern  Illinois  E.  ft  P.  Co.  No.  3524,  March  18,  1915, 
extension  to  April  1,  1916,  of  two-year  5%  general  mortgage  notes, 
dated  April  1,  1913,  to  the  aggregate  amount  of  $200,000. 

In  Re  Kinloch-Bloomington  Teleph.  Co.  No.  3593,  March  18, 1915, 
renewal  of  notes  to  the  amount  of  $28,000  held  by  the  Mississippi 
Valley  Trust  Company. 

In  Re  Chicago,  H.  &  G.  Lake  R.  Co.  No.  3602,  March  18,  1915, 
$78,500  5%  first  mortgage  gold  bonds  to  discharge  or  refund  lawful 
obligations  of  the  company  incurred  either  for  the  acquisition  of 
property  or  for  the  construction  or  improvement  of  or  addition  to 
its  facilities,  and  permission  to  reduce  capital  stock  from  $150,000 
to  $75,000. 

In  Ee  Decatur  R.  ft  light  Co.  No.  3046,  March  18, 1915,  $197,000 
consolidated  and  refunding  mortgage  5%  bonds  to  be  sold  at  not 
less  than  85%  of  their  par  value,  the  proceeds  to  be  used  for  the 
discharge  or  refunding  of  lawful  obligations  incurred  for  the  acquisi- 
tion of  property,  and  retiring  $15,000  of  maturing  bonds  for  con- 
struction, extension,  or  improvement  or  additions  to  its  facilities; 
discoimts,  commissions,  and  expenses  to  be  amortized  out  of  income 
prior  to  March  1,  1938. 

In  Re  Urbana  ft  C.  R.  Gas  ft  Electric  Co.  No.  3049,  March  18, 
1915,  $95,000  consolidated  and  refunding  5%  debenture  gold  bonds 
to  be  sold  at  not  less  than  85%  of  their  par  value,  proceeds  to  be 
used  for  the  discharge  or  refunding  of  lawful  obligations  incurred 
for  the  acquisition  of  property  and  the  construction,  extension,  and 
improvement  of  and  addition  to  its  facilities ;  discounts,  commissions, 
and  expenses  to  be  amortized  out  of  income  prior  to  March  1,  1938. 

In  Re  Bloomington  ft  N.  R.  &  Light  Co.  No.  3051,  March  18, 
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1915^  $85,000  first  and  general  mortgage  5%  bonds  to  be  sold  at 
not  less  than  85%  of  their  par  value,  proceeds  to  be  used  for  the 
discharge  or  lawful  refunding  of  obligations  incurred  for  acquisition 
of  property  and  construction,  extensions,  and  improvements  of  and 
additions  to  its  facilities;  discounts,  commissions^  and  expenses  to  be 
amortized  out  of  income  prior  to  Jan.  21,  1928. 

In  Re  Illinois  Southern  R.  &  P.  Co.  No.  3639,  March  29,  1915, 
modification  of  order  dated  March  18,  1915,  Docket  No.  3539,  au- 
thorizing the  issuance  of  first  mortgage  thirty-year  5%  gold  bonds 
to  the  aggregate  amount  of  $40,000  so  as  to  permit  the  bonds  to  be 
sold  to  net  company  not  less  than  80%  of  their  par  value. 

In  Re  Michigan  C.  R.  Co.  No.  3639,  April  3,  1915,  $4,000,000 
3^  first  mortgage  gold  bonds  to  be  sold  at  not  less  than  77^%  of  ttieir 
par  value,  proceeds  to  be  used  for  the  discharge  or  lawful  refund- 
ing of  obligations  incurred  for  acquisition  of  property,  construction, 
extensions,  and  improvements  or  additions  to  its  facilities,  and  for 
the  discounts  or  deficiency,  if  any,  in  the  amount  realized  from  the 
sale  tliereof,  no  part  of  the  proceeds  to  be  used  for  the  payment  of 
dividends,  and  discounts,  commissions,  and  expenses  to  be  amortized 
out  of  income  before  May  1,  1952. 

In  Re  Illinois  Central  R.  Co.  No.  3679,  April  3,  1916,  permission 
to  guarantee  an  issue  of  $1,980,000  principal  amount  of  Illinois 
Central  equipment  trust  certificates.  Series  C,  and  dividend  warrants 
thereto  attached,  such  certificates  not  to  be  disposed  of  for  less  than 
\)S%  of  the  principal  amount  thereof  and  accrued  dividends,  proceeds 
to  be  used  for  acquiring  additional  railroad  equipment. 

In  Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  3687,  Apr.  8,  1915,  $1,- 
494,000  first  and  refunding  mortgage  4%  gold  bonds,  secured  by  its 
first  and  refunding  gold  bond  mortgage,  dated  April  1, 1904. 

In  Re  Chicago  &  W.  T.  R.  Co.  No.  3636,  April  16,  1915,  $192,- 
802.92  first  lien  and  collateral  trust  five-year  6%  gold  bonds  to  be 
sold  at  not  less  than  90%  of  their  par  value,  proceeds  to  be  used  for 
the  discharge  or  lawful  refunding  of  $40,000  of  equipment  notes  and 
for  the  reimbursement  of  the  treasury  for  moneys  actually  expended 
for  the  acquisition  of  property  and  for  construction,  extension,  or 
improvement  of  or  additions  to  its  facilities,  all  discounts,  commis- 
sions, or  expenses,  in  connection  with  the  approval,  issue,  and  sale 
of  such  bonds  to  be  charged  to  profit  and  loss  at  time  of  sale. 

In  Re  Chicago  &  A.  R.  Co.  No.  3711,  April  20,  1915,  $600,000 
general  mortgage  bonds  to  be  sold  at  not  less  than  90%  of  their  par 
value,  the  proceeds  to  be  used  for  the  discharge  of  lawful  obligations 
for  the  acquisition  of  property,  the  construction,  completion,  exten- 
sion, and  improvements  of  its  facilities,  and  for  the  discounts  for 
and  the  deficiency  in  the  amount  realized  from  the  sale  to  net  not 
less  than  90%  of  tl\e  par  value  of  the  bonds;  discounts,  commissions, 
and  expenses  to  be  amortized  out  of  income  before  July  1,  1932. 
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In  Be  Central  lUinoLs  light  Co.  No.  36!^,  April  22,  1915,  $276,-. 
000  refunding  thirty-year  5%  gold  bonds  to  be  sold  at  not  less  than 
90%  of  their  par  value,  the  proceeds  of  $106,000  of  such  bonds  to 
be  used  to  reimburse  the  company  for  capital  ezpenditurea,  and  the 
proceeds  of  $170,000  of  said  bonds  to  be  used  to  refund  and  retire 
$170,000  par  value  of  first  mortgage  twenty-year  6%  gold  bonda 
of  Citizens  Gas  &  Electric  Company,  dated  Feb.  15,  1902 ;  discounts, 
commissions,  and  expenses  to  be  amortized  out  of  income  before  April 
1,  1943. 

In  Be  Hoyleton  Electric  Light  Co.  No.  3776,  April  22,  1916, 
$5,000  capital  stock  to  be  issued  at  par  and  for  money  only,  ttie  pro* 
ceeds  to  be  applied  to  the  acquisition  of  property,  and  for  the  con- 
struction, extension,  or  improvements  of  or  additions  to  the  facilities 
of  the  company. 

In  Be  Central  Illinois  Utilities  Co.  No.  3599,  May  6,  1916,  $288,- 
000  first  mortgage  6%  gold  bonds  to  be  sold  at  not  less  than  88^%  of 
their  par  value,  $255,159.28,  and  the  proceeds  of  such  bonds  to  re- 
imburse the  company  for  capital  expenditures,  $32,840,72  of  the 
proceeds  thereof  to  be  used  for  the  expense  of  the  sale  of  the  securi- 
ties authorized,  all  discounts,  commissions,  and  expenses  to  be  amor- 
tized out  of  income  before  Oct.  1,  1932. 

In  Be  Tri-County  Light  &  P.  Co.  No.  3762,  May  6, 1916,  $218,000 
of  its  first  and  refimdiiig  mortgage  gold  bonds  to  be  sold  at  not  less 
than  85%  of  their  par  value,  $175,386.83  of  the  proceeds  thereof  to 
be  used  to  reimburse  the  company  for  capital  expenditures,  $32,623.17 
of  the  proceeds  thereof  to  be  used  for  the  expense  of  the  sale  of  sudi 
securities ;  discounts,  commissions,  and  expenses  to  be  amortized  out 
of  income  on  or  before  Nov.  15, 1962. 

In  Be  Decatur  B.  &  Light  Co.  No.  3820,  May  6,  1916,  permission 
to  acknowledge  and  deliver  a  supplemental  mortgage  to  the  Federal 
Trust  Company  of  Illinois,  as  trustee. 

In  Be  Illinois  Northern  Utilities  Co.  No.  3799,  May  6,  1916, 
authority  to  pledge  $100,000  par  value  first  and  refunding  mortgage 
gold  bonds  at  68%  of  the  par  value  thereof  as  collateral  for  out- 
standing obligations  incurred  for  moneys  used  for  the  acquisition 
of  property,  or  for  the  construction,  extension,  or  improvement  of 
or  addition  to  facilities,  such  obligations  being  payable  at  periods  of 
not  more  than  twelve  months  after  the  date  of  tiie  issuance  of  the 
Banie,  provided  that  such  obligations  shall  not,  in  whole  or  in  part, 
be  renewed  for  an  aggregate  period  of  more  than  two  years  without 
the  consent  or  further  order  of  the  Commission. 

In  Be  W.  J.  Wright  Co.  No.  3825,  May  6,  1916,  $4,000  capital 
stock  to  be  issued  at  par  for  cash  only,  the  proceeds  thereof  to  be 
devoted  to  the  acquisition  of  properly,  and  for  the  construction, 
extension,  and  improvement  of  or  addition  to  facilities. 

In  Be  Ohio  Vallev  Electric  Co.  No.  3692,  May  20,  1916,  $25,000 
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of  common  stock  and  $25,000  6%  first  mortgage  twenty-fiye-year 
gold  bonds,  such  stock  to  be  issned  for  cash  at  not  less  than  par,  and 
such  bonds^  to  be  sold  at  not  less  than  90%  of  their  par  value, 
the  proceeds  of  such  securities  to  be  used  for  the  acquisition  of  prop- 
erty, and  for  the  construction,  extension,  or  improvement  of,  or 
addition  to,  facilities;  discounts,  commissions,  and  expenses  to  be 
amortized  out  of  income  prior  to  the  maturity  of  such  bonds.  The 
form  of  mortgage  or  deed  of  trust  and  the  form  of  the  bonds  was 
approved  by  a  supplemental  order  dated  August  5,  1915. 

In  Be  Chicago,  T.  H.  A  S.  E.  B.  Co.  No.  3666,  May  20,  1915, 
voting  trust  certificates  representing  common  stock  to  the  par  value 
of  $50  in  exchange  and  payment  for  an  assignment  of  a  claim  against 
the  company  to  the  amount  of  $50,000. 

In  Be  Preeport  Water  Co.  Docket  No.  3816,  May  20, 1915,  $17,000 
first  mortgage  bonds  to  reimburse  company  for  moneys  expended  for 
betterments  and  improvements,  to  be  sold  at  not  less  than  85%  of 
their  par  value;  discounts,  commissions,  and  expenses  to  be  amor- 
tized out  of  income. 

In  Be  Champaign  ft  XJ.  Water  Co.  No.  3675,  May  20, 1915,  $5,600 
capital  stock  and  $16,000  first  mortgage  5%  sinking  fund  gold  bonds, 
the  stock  to  be  sold  for  cash  at  par,  and  the  bonds  at  not  less  than 
90%  of  their  par  value,  $15,825  of  the  proceeds  to  be  used  for  con- 
struction, extension,  or  improvement  or  additions  to  facilities,  and 
$4,180.38  for  the  discharge  and  lawful  refunding  of  obligations 
incurred  for  construction,  extension,  improvements,  or  additions  to 
facilities ;  discounts  and  commissions  to  hie  amortized  out  of  income 
prior  to  July  1,  1932. 

In  Be  Chester  Water  ft  P.  Co.  Docket  No.  3716,  May  20,  1915, 
$3,300  of  common  stock  for  betterments  and  improvements. 

In  Be  People*s  QasUght  ft  Coke  Co.  No.  3751,  May  20,  1915,  $3,- 
000  general  and  refunding  5%  gold  bonds  to  be  sold  at  not  less 
than  95%  of  their  par  value,  proceeds  to  be  used  for  refunding  bonds 
of  the  Lake  Oas  Company  in  the  sum  of  $300,000,  issued  under  an 
indenture  of  mortgage  of  the  Lake  Gas  Company,  July  1,  1885, 
payable  July  1,  1915. 

In  Be  People's  Gaslight  ft  Coke  Co.  No.  3752,  May  20,  1915, 
$73,520  of  capital  stock  to  reimburse  company  for  expenditures  for 
the  construction,  extension,  improvement  of  and  addition  to  its 
facilities. 

In  Be  Beason  Teleph.  Co.  No.  3758,  May  20,  1915,  $6,200  of  the 
proceeds  to  be  used  for  the  acquisition  of  the  Beason  Telephone  plant, 
$300  for  additions,  betterments,  and  extensions  to  such  plant. 

In  Be  Intertownship  Teleph.  Co.  No.  3811,  May  20,  1915,  $10,000 
capital  stock,  proceeds  to  be  used  to  retire  note  in  the  aggregate 
amount  of  $10,000. 

In  Be  Chicago  B.  Co.  No.  3859,  June  3,  1915,  $2,926,313.98  first 
P.U.R.1915D. 
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mortgage  gold  bonde  to  be  sold  at  not  less  than  95%  of  their  par 
▼alue^  proceeds  to  be  used  for  the  construction,  acquisition,  extension, 
and  improvements  and  equipment  of  additions  to  its  property  and 
facilities;  discounts,  commissions,  and  expenses  to  be  charged  to 
surplus. 

In  Be  Boberts  Fireproof  Storage  Co.  No.  8482,  June  17,  1916, 
$25,000  common  capital  stock,  $24,000  of  the  proceeds  of  which  are 
to  be  used  for  the  acquisition  of  property  and  $1,000  for  working 
capital. 

In  Be  Boss,  No.  3680,  June  17, 1915,  $1,060,599.12  car  equipment 
notes  under  agreement  with  Haskell  &  Barker  Car  Company. 

In  Be  Economy  Electric  Light  &  P.  Co.  No.  3710,  June  17,  1915, 
capital  stock  to  the  amount  of  $20,000,  at  not  less  than  par,  pro- 
ceeds to  be  used  for  the  acquisition  of  property. 

In  Be  Jackson,  No.  3965,  June  24, 1915,  an  extension  of  $4,302,000 
of  equipment  obligations  of  the  company. 

In  Be  Chicago  &  W.  I.  B.  Co.  No.  3774,  June  24,  1916,  ratifica- 
tion of  issue  of  $599,000  of  consolidated  mortgage  bonds  and  author- 
ity to  issue  $384,000  additional  consolidated  mortgage  bonds  for  the 
purpose  of  refunding  and  retiring  outstanding  general  mortgage 
bonds  issued  under  consolidated  mortgage  of  Dec.  1, 1882,  such  bonds 
not  to  be  sold  for  less  than  par. 

In  Be  Freeport  B.  &  Light  Co.  No.  3418,  June  30,  1916,  $336,000 
first  and  consolidated  6%  mortgage  bonds  to  be  sold  at  not  less  tl^n 
85%  of  their  par  value,  the  proceeds  to  be  used  to  reimburse  com- 
pany for  moneys  expended  for  the  acquisition  of  property  and  for 
betterments  and  improvements. 

In  Be  Illinois  Northern  Utilities  Co.  No.  3975,  June  30,  1915, 
$160,000  first  and  refunding  5%  mortgage  gold  bonds  to  be  sold  at 
not  less  than  85%  of  their  par  value,  $27,541.27  of  the  proceeds  of 
which  to  be  used  to  reimburse  company  for  moneys  expended  for  con- 
struction, extension,  and  improvement  of  and  addition  to  its  facili- 
ties, and  $108,533.14,  the  proceeds  of  which  to  be  used  for  con- 
struction, extension,  improvement,  etc.,  of  facilities;  discounts, 
commissions,  and  expenses  to  be  amortized  out  of  income  before 
April  1,  1957. 

In  Be  Peoria  B.  Co.  No.  3933,  June  30,  1915,  $115,000  first  and 
refunding  mortgage  5%  gold  bonds  to  be  sold  at  not  less  than  88% 
of  their  par  value,  $50,149.28  of  the  proceeds  of  which  to  be  used 
for  construction,  extensions,  etc.,  $64,227.74  of  the  proceeds  of  which 
to  be  used  for  the  discharge  or  lawful  refunding  of  obligations ;  dis- 
counts, commissions,  and  expenses  to  be  amortized  out  of  income 
prior  to  Feb.  1,  1926. 

In  Be  Quincy  B.  Co.  No.  3925,  June  30,  1915,  $59,000  first  and 
refunding  mortage  5%  gold  bonds  to  be  sold  at  not  less  than  85% 
of  their  par  value,  the  proceeds  to  be  used  for  construction,  exten* 
P.U.R.1915D.  66 
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sion,  improvement  of  or  addition  to  facilities  and  for  discharge  or 
lawful  refunding  of  obligations  incurred  for  extensions  and  improTe- 
ments ;  discounts,  commissions^  and  expenses  to  be  amortized  out  of 
income  prior  to  Eeb,  1,  1932. 

In  Ee  Danville  Street  R.  &  Light  Co.  No.  3914,  Juna  30,  1915, 
$269,000  consolidated  and  refunding  5%  debenture  gold  bonds  to 
be  sold  at  not  less  than  85%  of  their  par  value,  the  proceeds  to  be 
used  for  construction,  extension,  or  improvement  of,  or  addition  to, 
facilities,  and  for  discharge  or  lawful  refunding  of  obligations;  dis- 
counts, commissions,  and  expenses  to  be  amortized  out  of  income 
prior  to  March  1, 1938. 

In  Re  Bloomington  &  N.  R.  &  Light  Co.  No.  3910,  June  30,  1915, 
$69,000  first  and  general  mortgage  5%  gold  bonds  to  be  sold  at  not 
less  than  87^%  of  their  par  value,  the  proceeds  to  be  used  for  im- 
provements, and  for  the  discharge  or  lawful  refunding  of  obligations; 
discounts,  commissions,  and  expenses  to  be  amortized  out  of  income 
prior  to  Jan.  21,  1928, 

In  Re  Decatur  R.  &  Light  Co.  No.  3911,  June  30,  1916,  $251,000 
consolidated  and  refunding  mortgage  5%  bonds  to  be  sold  at  not 
less  than  85%  of  their  par  value,  the  proceeds  to  be  used  for  the 
improvements  and  betterments,  and  for  the  discharge  or  lawful  re- 
funding of  obligations;  discounts,  commissiona,  expenses  to  be  amor- 
tized out  of  income  prior  to  March  1,  1938. 

In  Re  Urbana  &  G.  R.  Gas  &  Electric  Co.  No.  3912,  June  30, 
1915,  $60,000  consolidated  and  refimding  5%  gold  bonds  to  be 
sold  at  not  less  than  85%  of  their  par  value,  the  proceeds  to  be 
used  for  betterments  and  improvements,  and  for  the  discharge  or 
lawful  refunding  of  obligations ;  discoimts,  commissions,  or  expenses 
to  be  amortized  out  of  income  prior  to  March  1,  1938. 

In  Re  Mt.  Pulaski  Teleph.  &  Electric  Co.  No,  3699,  July  8,  1915, 
$7,000  demand  note  part  purchase  price  of  telephone  property. 

In  Re  Local  Teleph.  Co.  No.  3794,  July  8,  1916,  ratification  of 
issue  of  bonds  to  the  amount  of  $7,500  issued  without  the  authority 
of  the  Commission  and  pledged  as  collateral  security  for  notes  for 
purchase  of  telephone  exdiange ;  company  ordered  to  secure  the  lease 
and  return  to  treasury  $15,500  bonds  deposited  as  collateral  for  per- 
sonal loans. 

In  Re  Chicago,  B.  &  Q.  R.  Co.  No.  3987,  July  8, 1916,  $15,850,000 
4%  bonds  under  the  general  mortgage  of  March  2,  1908,  to  the 
Central  Trust  Co.,  of  New  York,  and  Oliver  M.  Spencer,  trustees^ 
to  be  sold  at  not  less  than  90%  of  their  par  value,  the  proceeds  to 
be  devoted  to  reimbursement  of  company  for  capital  expenditures; 
discounts  to  be  amortized  out  of  income  prior  to  date  of  maturity  of 
bonclB. 

In  Re  Mississippi  Valley  Teleph.  Co.  No.  3936,  July  8,  1916,  per- 
mission to  execute  and  deliver  to  the  Sangemon  Loan  &  Tnist  Com- 
P.U.R.1916D. 
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pany  of  Springfield,  Illinois,  as  trustee,  deed  of  trust  dated  June  1, 
1915,  to  secure  a  total  issue  of  $100,000  of  6%  bonds  to  be  issued 
as  authorized  by  Coimtiission ;  $80,000  of  which  bonds  to  be  issued 
at  par  for  the  acquisition  of  property,  for  the  construction,  extension, 
or  improvement,  etc.,  and  for  the  discharge  or  lawful  refunding  of 
obligations. 
In  Re  Chicago  &  W.  I.  R.  Co.  No.  3772,  July  8,  1915,  $13,941,- 

922.21  first  and  refunding  mortgage  5%  bonds  to  be  issued  pursuant 
to  the  terms,  conditions,  and  provisions  of  a  mortgage  to  the  Bank- 
ers Trust  Company,  taistee,  dated  September  2,  1912,  $10,000,000 
of  the  proceeds  to  be  used  for  refunding  and  paying  short  term  notes 
aggregating  such  sum,  $941,922.21  of  the  proceeds  to  be  used  for 
amounts  already  expended  for  certain  work  required  under  track  ele- 
vation ordinances,  including  additions  to,  improvements  upon,  and 
betterments  of  the  applicant  exclusively  lea^d  to  the  Belt  Railway 
Company  of  Chicago,  and  $3,000,000  of  the  proceeds  thereof  for  ex- 
penditures for  like  purpose  to  be  made  during  the  years  1915  and 
1916;  discounts,  commissions,  and  expenses  to  be  amortized  out  of 
income  by  payment  of  equal  monthly  instalments  as  long  as  the  same 
may  be  necessary,  such  instalments  to  be  paid  before  dividends. 

In  Re  Chicago  &  W.  I.  R.  Co.  No.  3773,  July  8,  1915,  $4,555,- 

220.22  first  and  refunding  mortgage  5%  bonds  to  be  sold  at  not  less 
than  90  per  cent  of  their  par  value,  the  proceeds  to  be  used  for  im- 
provements, additions,  and  betterments  to  the  company^s  property; 
discounts  and  expenses  to  be  amortized  out  of  income  prior  to  Decem- 
ber 1,  1962. 

In  Re  Chicago  &  W.  I.  B.  Co.  No.  3775,  July  8,  1915,  ratification 
of  sale  at  80%  par  value  of  consolidated  mor^ge  bonds  aggregat- 
ing $2,066,000,  the  sum  of  $941,922.21  realized  from  the  sale  of 
such  bonds  expended  upon  the  property  of  the  Belt  Division  of  the 
applicant,  to  be  transferred  from  consolidated  mortgage  bond  account 
to  first  and  refunding  mortgage  bond  account;  the  unexpended  bal- 
ance or  $1,144,394.22  to  be  expended  for  the  purpose  of  improve- 
ments, additions,  betterments,  and  extensions  to  the  Chicago  &  West- 
em  Indiana  ''Common  Property,''  discounts  and  expenses,  including 
$400,000  of  discount  on  last  previous  sale  of  consolidated  mortgage 
bonds,  to  be  amortized  out  of  income  prior  to  July  1,  1952. 

In  Re  Western  United  Gas  &  Electric  Co.  No.  4007,  July  22, 
1915,  $49,000  general  mortgage  gold  6%  bonds,  series  C,  to  be  sold 
at  not  less  than  85%  of  their  par  value,  the  proceeds  to  be  used  for 
the  retirement  of  $49,000  par  value  of  series  A  bonds  secured  by 
general  mortgage  to  First  Trust  &  Savings  Bank,  discounts,  com- 
missions, and  expenses  to  be  charged  to  profit  and  loss. 

In  Be  Cobden  light  &  P.  Co.  No.  3806,  July  22,  1915,  $5,000 
capital  stock,  the  proceeds  to  be  devoted  to  the  construction  of  an 
electric  lighting  plant  and  distribution  system  in  the  city  of  Cobden, 
-P.U.R.1915D. 
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and  for  fhe  acquisition  of  the  necessary  property  and  equipment 
therefor. 

In  Ee  Calumet  &  S.  C.  E.  Co.  No.  381»,  Jnly  22,  1915,  $500,000 
additional  6%  first  mortgage  gold  bonds  under  mortgage  deed  of 
trust  of  July  1,  1907,  to  the  First  Trust  &  Savings  Bank,  trustee,  i» 
be  sold  at  not  less  than  9Cfo  of  their  face  value,  the  proceeds  to  be 
used  for  betterments  and  improvements ;  discounts,  commissions,  and 
expenses  to  be  charged  to  profit  and  loss. 

In  Be  Beem  Street  Bus  Co.  No.  3977,  August  5,  1915,  capital 
stock  to  the  amount  of  $4,000  to  be  issued  at  par,  proceeds  thereof 
to  be  applied  to  the  purchase  of  equipment,  and  to  the  providing  of 
working  capital. 


HissouKi  PUBiiiG  service:  commission. 

A.  J.  CRIDER 

V. 

T.  F.  WATERS. 
[Caae  No.  597.] , 

Bates  ^  Failure  to  file  schedules  ^  Ignorance  of  the  law* 

A  complaint  for  violating  the  Public  Service  Commiseion  law 
I  88,  in  not  filing  telephone  rate  schedules  with  the  Commission,  wft» 
dismissed  where  the  neglect  was  due  to  ignorance  of  the  requirement 
of  the  law,  and  the  schedule  was  filed  after  the  complaint  was  made. 
Disorinirnation  -^  Telephone  rates  —  Failure  of  proof. 

A  complaint  against  one  operating  a  telephone  exchange  for  dis- 
crimination in  message  rates  or  toll  charges  was  dismissed  where  he  did 
not  own  the  telephone  lines  or  fix  the  toll  charges,  and  the  proof  of  dis- 
crimination was  meager. 
Records  —  Telephones  ^'Necessity  for. 

Records  of  a  telephone  business  should  be  kept  in  suitable  book» 
that  are  open  to  the  inspection  of  the  Commission,  to  show  that  the 
law  is  complied  with  in  accord  with  rate  schedules  published  and  filed 
with  it. 
Discrimination^^ Telephone  service ^^ Calls  hy  nonsuhsorihers. 

There  was  no  discrimination  by  an  operator  of  a  telephone  ex- 
change in  permitting  a  nonsubscriber  to  make  a  call,  where  it  did  not 
appear  that  the  operator  knew  that  the  caller,  using  the  telephone 
of  a  subscriber,  was  not  the  subscriber. 
Service  —  Telephone  —  Connection  with  suhscriher  refusing  to  pay, 

A  telephone  company  furniahlng  local  exchange  service  is  not 
obligated  to  connect  a  calling  patron  with  a  subscriber  who  is  in  ar- 
rears and  refuses  to  pay  for  the  service. 
P.U.R.1915D. 
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^tes^  Failure  to  file  schedules '^  Effect, 

A  Missouri  telephone  company  cannot  discontinue  the  service  of 
a  subscriber  on  the  ground  that  he  refuses  to  pay  an  increased  rate 
for  the  servioe,  where  such  rate  was  put  into  effect  after  the  effective 
date  of  the  Public  Service  law,  without  filing  a  new  schedule  with  the 
Commission  as  required  by  §  88,  paragraph  2;  since  failure  to  file  such 
schedule  continues  the  rate  charged  on  the  effective  date  of  the  law  in 
force  until  changed  in  the  manner  provided  by  statute. 

[June  14,  1915.] 

Complaint  that  the  defendant,  operating  a  telephone  cx- 
<ihange,  had  failed  to  file  with  the  Commission  a  rate  schedule 
adopted  since  the  effective  date  of  the  Public  Service  Commis- 
sion law;  that  he  had  discriminated  in  rates  charged;  and  that 
lie  had  refused  service  to  a  patron  who  had  paid  and  offered  to 
pay  for  the  same.  The  complaint  as  to  failure  to  file  schedules 
was  dismissed,  it  appearing  that  there  was  an  absence  of  inten- 
tion to  violate  the  law,  and  that  schedules  had  since  been  filed. 
The  complaint  as  to  discrimination  was  dismissed  on  failure  of 
proof.  The  discontinued  service  was  ordered  restored  on  the 
ground  that  the  subscriber  had  the  right  to  refuse  payment  of 
an  advanced  rate  put  in  effect  after  the  effective  date  of  the 
Public  Service  law,  without  the  filing  of  the  schedule  with  the 
donmiission,  the  effect  of  such  failure  being  to  continue  in 
force  the  rate  charged  on  the  effective  date  of  the  law. 

Appearances:  Watson  &  Livingston  for  complainant;  T.  B. 
Waters  for  defendant. 

By  the  Commission:  The  complaint  in  this  case  was  filed 
with  the  Commission  on  January  28,  1916,  by  Dr.  A.  J.  Crider, 
£L  practising  physician  and  surgeon,  who  had  formerly  used  the 
telephone  service  furnished  by  the  defendant,  Thomas  F. 
Waters,  who  operates  an  exchange  in  his  farm  residence  in  the 
vicinity  of  Brinktown,  Maries  county,  this  state,  and  the  com- 
plaint recites  three  separate  charges:  (1)  Not  filing  rate  sched- 
ules with  the  Commission;  (2)  discriminating  against  patrons 
in  rates  charged;  (3)  refusing  the  service  to  patrons  who  had 
paid  and  offered  to  pay  for  same. 

The  hearing  in  the  case  was  held  before  the  Commission  at 
Jefferson  City  on  the  21st  day  of  April,  1915,  and  both  parties 
were  present  and  were  represented  by  counseL 
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The  first  charge  is  admitted  and  there  is  no  evidence  to  the 
contrary. 

Undisputed  testimony  is  to  the  effect  that  up  to  March  1,. 
1914,  the  defendant  was  an  employee  of  the  Maries  County 
Independent  Telephone  Company,  operating  for  said  corpora- 
tion the  telephone  exchange  involved  in  this  complaint.  That 
on  March  1,  1914,  this  defendant  took  over  from  the  Maries 
County  Independent  Telephone  Company  this  central  office,  or 
exchange,  to  operate  it  in  future  for  the  receipts  from  the  serv- 
ice. 

Neither  the  defendant  nor  the  Maries  County  Independent 
Telephone  Company  had  filed  with  the  Commission  rate  sched- 
ules prior  to  the  bringing  of  this  complaint  before  this  Commis- 
sion. 

It  is  clear  that  the  defendant  in  this  case  was  in  violation 
of  the  law  in  that  he  should  have  filed  complete  rate  schedules 
and  terms  of  service  in  accordance  with  §  88  of  the  Public  Serv- 
ice Commission  law,  which  provides  as  follows:  "Every  tele- 
graph corporation  and  every  telephone  corporation  shall  print 
and  file  with  the  Commission  schedules  showing  the  rates,  rent- 
als and  charges  for  service  of  each  and  every  kind  by  or  over 
its  line  between  points  in  this  state  and  between  each  point  upon 
its  line  and  all  points  upon  every  line  leased  or  operated  by  it 
.  •  .  Such  schedule  shall  plainly  state  the  places  between 
which  telephone  or  telegraph  service,  or  both,  will  be  rendered, 
and  shall  also  state  separately  all  charges  and  all  privileges  or 
facilities  granted  or  allowed  and  any  rules  or  regulations  or 
forms  of  contract  which  may  in  any  wise  change,  affect  or  deter- 
mine, any  or  the  aggregate  of  the  rates,  rentals  or  charges  for 
the  service  rendered.  Such  schedule  shall  be  plainly  printed 
and  kept  open  to  public  inspection." 

There  is  no  record  in  the  files  of  the  Commission  showing 
that  the  defendant  in  this  case,  nor  the  corporation  for  which  he 
had  been  working,  and  from  which  he  obtained  the  telephone 
system  involved  in  this  case,  had  been  sen'ed  with  a  copy  of  the 
Commission's  General  Order  No.  1,  founded  upon  and  explain- 
ing this  §  88  of  the  law.  The  undisputed  testimony  of  the  de- 
fendant is  that  he  did  not  wilfully  neglect  to  comply  with  this 

requirement  of  the  law,  but  was  ignorant  of  this  provision  of  the 
P.U.R.1915D. 
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act;  and  further,  that  it  is  his  desire  and  intention  to  meet  in 
future  all  requirements  of  the  law  and  the  orders  of  the  Com- 
mission in  the  conduct  of  his  business.  As  the  defendant  has 
filed  his  schedule  of  rates  since  the  complaint  was  made,  and  no 
intention  shown  to  violate  the  law,  this  part  of  the  complaint 
may  be  dismissed. 

Testimony  was  offered  at  length  to  show  discrimination  in 
message  rates  or  toll  charges  collected  by  the  defendant,  but  in 
the  light  of  the  circumstance  that  the  defendant  operates  a  cen- 
tral office  which  is  the  only  part  of  the  system  completely  under 
his  control,  and  from  which  radiate  numerous  party  lines  owned 
and  maintained  by  the  farmers  receiving  service  thereon;  and 
the  further  circumstance  that  the  two  through  lines,  one  to 
Vienna  and  one  to  Dixon,  are  not  owned  by  the  defendant,  but 
the  charges  for  service  thereon  are  fixed  by  the  connecting  com- 
panies at  the  towns  named,  often  involving  joint  rates  and 
*^otherline"  charges,  the  Commission  does  not  find  sufficient 
proof  of  discrimination  in  any  specific  instance.  While  one  K. 
L.  Sneed  testified  that,  while  not  a  subscriber,  he  did  on  one 
occasion  call  from  a  neighbor's  telephone  and  secure  connection 
with  the  residence  of  a  doctor,  there  is' nothing  to  show  that  the 
defendant  or  his  representative  operating  the  switchboard  knew 
the  call  came  from  one  not  entitled  to  the  service  instead  of 
from  the  subscriber  whose  telephone  was  used. 

In  the  matter  of  discrimination  of  rates,  §  87,  paragraph  2, 
reads  as  follows:  "No  •  •  •  telephone  corporation  shall 
directly  or  indirectly  or  by  any  special  rate,  rebate,  drawback 
or  other  device  or  method  charge,  demand,  collect  or  receive 
from  any  person  or  corporation  a  greater  or  less  compensation 
for  any  service  rendered  or  to  be  rendered  with  respect  to  com- 
munication by  .  .  .  telephone  or  in  connection  therewith, 
except  as  authorized  in  this  act,  than  it  charges,  demands,  col- 
lects or  receives  from  any  other  person  or  corporation  for  doing 
a  like  and  contemporaneous  service  with  respect  to  communica- 
tion by  .  .  ,  telephone  under  the  same  or  substantially  the 
same  circumstances  and  conditions." 

Mr,  George  Butcher  testified  that  he  was  a  subscriber  for 

the  service  of  defendant  at  the  regular  rate  for  residence  stations 

of  $2  per  year,  and  received  the  service  for  the  year  1914.  Wit- 
P.U.R.1915D. 
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ness  stated  that  while  he  paid  this  amount  for  the  service  in 
1915,  to  the  defendant^  ^^I  didn't  meet  him  and  he  said  let  that 
[referring  to  1914  service]  go/' 

The  defendant  should  keep  a  complete  record  of  his  business 
in  suitable  account  books  open  to  the  inspection  of  a  representa- 
tive of  the  Commission  at  any  time,  and  such  accounts  should 
show  clearly  that  the  law  is  complied  with  in  such  matters  in 
accord  with  his  rate  schedules  published  and  filed  with  the  Com- 
mission. 

With  reference  to  that  part  of  the  complaint,  that  the  de- 
fendant refused  service  to  patrons  who  had  paid  and  had  offered 
to  pay  for  the  service,  the  testimony  of  several  witnesses  was 
that  they  had  been  refused  direct  connection  with  the  telephone 
station  of  a  patron  of  the  exchange  whose  service  had  been  dis- 
continued because  of  the  defendant's  claim  that  said  subscriber 
was  in  arrears  and  refused  to  pay  for  the  service.  As  local 
exchange  service  is  primarily  a  connection  for  telephonic  com- 
munication from  one  subscriber's  station  to  another  subscriber's 
station,  or  from  a  public  pay  station  to  a  subscriber's  station, 
the  Commission  holds  that  the  telephone  corporation  in  furnish- 
ing such  service  is  not  obligated  to  connect  the  calling  patron 
with  a  person  called  for  who  is  not  at  the  time  purchasing  such 
local  exchange  service,  and  on  this  point  the  defendant  appears 
to  have  acted  in  accord  with  the  requirements  of  the  law  and 
good  telephone  practice. 

The  most  serious  issue  in  this  case  involves  the  right  of  de- 
fendant to  discontinue  telephone  service  to  the  complainant  at 
the  time  it  was  denied  him.  Complainant  began  to  receive  serv- 
ice on  or  about  January  1,  1914,  and  was  advised  by  defendant 
that  the  rate  was  later  to  be  fixed  by  the  Maries  County  Inde- 
pendent Telephone  Company.  The  Public  Service  Commission 
law  of  this  state  became  effective  April  16,  1913.  On  the  date 
this  law  became  effective  the  Maries  County  Independent  Tele- 
phone Company,  which  was  then  operating  the  exchange  through 
the  employment  of  the  defendant,  had  but  one  rate  of  $2  to  all 
classes  of  subscribers.  As  heretofore  stated,  defendant  took  pos- 
session of  the  exchange  to  be  operated  in  his  name  on  March  1, 
1914.  The  Maries  County  Independent  Telisphone  failed  to 
file  the  old  rate  of  $2  with  this  Commission  until  after  the  filing 

P.U.R.1916D. 


Digitized  by  VjOOQIC 


CRIDER  V.  WATERS.  1049 

of  the  complaint  in  this  case,  neither  did  defendant  Waters  file 
new  rates  with  this  Commission  until  after  the  complaint  was 
filed  herein.  On  January  29,  1915,  defendant  filed  the  rates  of 
$2  per  year  for  residence  stations,  $5  per  year  for  business  sta- 
tions, and  $5  per  year  for  doctors'  stations.  These  $5  rates 
were  to  become  effective  on  March  1,  1916,  thus  giving  the  full 
thirty  days'  notice. 

It  is  provided  by  §  88,  paragraph  3,  of  the  Public  Service 
Commission  law,  as  follows :  ^^Unless  the  Commission  otherwise 
orders,  no  change  shall  be  made  in  any  rate,  charge  or  rental, 
or  joint  rate,  charge  or  rental  which  shall  have  been  filed  by  a 
.  •  .  telephone  corporation  in  compliance  with  the  require- 
ments of  this  act,  except  after  thirty  days'  notice  to  the  Com- 
mission, which  notice  shall  plainly  state  the  changes  proposed 
to  be  made  in  the  schedule  then  in  force  and  the  time  when  the 
changed  rate,  charge  or  rental  shall  go  into  effect;  and  all  pro* 
posed  changes  shall  be  shown  by  filing  new  schedules  or  shall  be 
plainly  indicated  upon  the  schedules  filed  and  in  force  at  the 
time  and  kept  open  to  public  inspection.  The  Commission  for 
good  cause  shown  may  allow  changes  in  rates,  charges  or  rentals 
without  requiring  the  thirty  days'  notice,  under  such  conditions 
as  it  may  prescribe;  all  such  changes  shall  be  immediately  in- 
dicated upon  its  schedules  by  such  .  •  •  telephone  corpora- 
tion. No  .  •  •  telephone  corporation  shall  charge,  de- 
mand, collect  or  receive  a  different  compensation  for  any  service 
rendered  or  to  be  rendered  than  the  charge  applicable  to  such 
service  as  specified  in  its  schedule  on  file  and  in  effect  at  that 
time.  Nor  shall  any  •  .  .  telephone  corporation  refund  or 
remit  directly  or  indirectly  any  portion  of  the  rate  or  charge  so 
specified,  nor  extend  to  any  person  or  corporation  any  form  of 
contract  or  agreement,  or  any  rule  or  regulation,  or  any  privilege 
or  facility,  except  such  as  are  specified  in  its  schedule  filed  and 
in  effect  at  the  time  and  regularly  and  uniformly  extended  to 
all  persons  and  corporations  under  like  circumstances  for  a  like 
or  substantially  similar  service." 

Under  the  provisions  of  this  statute  the  only  legal  rate  in 
force  and  effect  at  the  Waters  exchange  was  the  $2  rate  to  all 
subscribers,  which  was  in  force  and  effect  on  April  15,  1913, 
the  effective  date  of  the  Public  Service  Commission  law.  Un^^ 
P.U.R.1916D. 
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der  the  statute  as  above  quoted,  no  new  rate  can  be  filed  and  no 
change  be  made  in  any  rate  in  existence  without  filing  tariffs 
with  the  Commission,  giving  thirty  days'  notice,  unless  the 
Commission  permits  a  shorter  time  for  the  effective  date  of  such 
rates.  Hence,  under  the  law  and  the  evidence  in  this  case, 
$2  was  the  legal  rate  for  a  subscriber  at  defendant's  exchange 
until  March  1,  1915,  at  which  time  the  rate  to  merchants  and 
doctors  was  legally  increased  to  $6.  Complainant  paid  $2  by 
check  July  18,  1914,  which  he  understood  was  to  pay  his  rate 
for  one  year.  Defendant  received  the  check,  but  thereafter  con- 
tended that  it  was  not  the  full  [payment  as  contended  by  com- 
plainant, but  that  a  balance  of  $3  was  due,  and  for  that  reason, 
on  or  about  August  1,  1914,  discontinued  the  service  of  com- 
plainant and  refused  further  service  until  the  date  of  this  hear- 
ing, at  which  time  defendant  agreed  with  the  Commission  to 
reinstate  complainant  as  a  subscriber  and  continue  the  service 
until  this  case  was  decided  by  the  Commission.  Complainant 
should  pay  the  $5  rate  which  became  effective  March  1,  1915, 
from  the  date  that  his  service  was  restored  by  agreement  with 
the  Commission.  He  should  be  given  credit  for  the  pro  rata  of 
the  $2  for  the  five  months  during  which  the  service  was  discon- 
tinued, and  for  which  he  paid  the  legally  established  rate  of  $2 
for  the  full  period  of  one  year.  This  refund  pro  rata  should  be 
given  as  a  credit  on  complainant's  rates  sinc^  April  22,  1915, 
the  date  of  the  reinstatement  of  his  service. 

An  order  will  be  entered  in  accordance  with  the  views  ex- 
pressed in  this  opinioiu 


MISSOURI   PUBMC   SBRVICB   COMMISSION. 

IN  RE  FARMERS'  TELEPHONE  COMPANY. 
[Case  No.  559.] 

Evidence  — Return —  Incretise  of  revenue  from  proposed  rate^. 

An  approximate  summary  of  the  increase  in  revenue  e-xpected  to 
be  derived  from  a  proposed  increase  in  telephone  rates  wag  accepted  by 
the  Commission  to  show  that  the  return  on  the  investment  would  not 
be  unreasonable,  although  the  Commission  had  made  no  appraisal  or 
audit. 
P.U.R.1915D. 
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J^atea^  Telephone  ^Comparison  ^Classes  of  service. 

The  Commission  permitted  an  increase  in  a  schedule  of  telephone 
rates  for  different  classes  of  service,  where  the  new  rates  were  approxi- 
mately the  same  as  those  charged  generally  over  the  territory  for  simi- 
lar services,  and  did  not  appear  to  be  unreasonable  in  amoimt,  upon  a 
consideration  of  the  total  amount  of  the  increases,  without  deeming  it 
necessary  at  the  time  to  determine  whether  unequal  rates  for  the  sev- 
eral classes  of  service  were  properly  adjusted* 
Service  —  Telephone  —  Prepayment, 

A  rule  of  a  telephone  company  requiring  payment  annually  in 
advance  for  flat  rate  local  exchange  service  was  held  unreasonable. 
Service  —  Telephone  —  Prepayment, 

Rules  of  a  telephone  company  requiring  new  subscribers  to  pay 
three  months  in  advance,  at  installation,  and  thereafter  monthly  in 
advance  for  flat  rate  service  within  the  initial  rate  area,  and  the  new 
rural  subscribers,  using  equipment  beyond  the  initial  rate  area,  to  pay 
twehre  months  in  advance,  at  installation,  and  thereafter  six  months  in 
advance,  are  reasonable. 
J^tes-^ Telephone^ Increase -^Tem/porary  inadequate  service. 

An  application  for  permission  to  increase  telephone  rates  will 
not  be  refused  merely  because  of  a  temporary  inadequate  service  caused 
by  the  consolidation  of  two  systems  and'  by  a  severe  snowstorm. 

TJime  14,  1915.] 

Application  for  approval  of  proposed  scliedules  of  telephone 
rates  known  as  P.  8.  C.  Mo.  No.  2,  Sheets  1  to  9,  inclusive, 
affecting  rates  for  local  exchange  service  at  Bethany,  Bridgeport, 
Brimson,  Thomas  Central,  Edinburgh,  Gilman  City,  Melbourne, 
Mt  Moriah,  and  Kidgeway,  Proposed  increases  allowed.  Rule 
requiring  prepayment  annually  in  advance  for  flat  rate  local 
telephone  service  held  unreasonable,  the  Commission  stating  that 
it  would  approve  terms  requiring  a  payment  for  service  within 
the  initial  rate  area  of  the  local  exchange  of  three  months  in  ad- 
vance for  new  subscribers,  at  installation,  and  thereafter  one 
month  in  advance ;  for  rural  subscribers,  for  whom  the  company 
furnishes  equipment  beyond  the  initial  rate  area,  requiring  pay- 
ment for  not  exceeding  twelve  months  in  advance  from  a  new  sub* 
«criber  at  installation,  and  not  exceeding  six  months  thereafter. 

Appearances:  J.  C.  Kay  for  applicant;  J.  A.  Magraw  and 
F.  D.  Fulkerson  in  opposition. 

By  the  Commission:  The  Farmers'  Telephone  Company  of 
Harrison  County,  a  corporation,  filed  with  the  Commission  No- 
vember 21,  1914,  a  formal  application  for  the  approval  of  the 
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proposed  schedule  of  rates,  known  as  its  P.  S.  C.  Mo.  No.  2, 
sheets  1-9,  inclusive,  which  schedule  was  to  effect  changes,  in- 
cluding some  increases  in  rates  for  local  exchange  telephone 
service  at  the  following  central  offices:  Bethany,  Bridgeport, 
Brimson,  Thomas  Central,  Edinburgh,  Gilman  City,  Melbourne, 
Mt  Moriah,  and  Ridgeway.  The  case  was  duly  heard  before  th» 
full  Commission  at  Jefferson  City  on  April  20,  1915. 

Mr.  J.  0.  Eay,  secretary  of  the  applicant  corporation,  testifies 
that  the  first  construction  of  the  system  was  made  from  $20,000 
cash  paid  into  the  corporation  for  original  stock  sold  at  its  organi- 
zation in  1901 ;  that  this  amount  of  investment  has  been  increased 
from  time  to  time  by  the  yearly  net  earnings  of  the  corporation, 
all  of  which  has  been  expended  in  extensions  and  betterments 
with  the  exception  of  a  8^  per  cent  dividend  paid  in  1903  and 
a  6  per  cent  dividend  paid  in  1914.  The  following  statement  is 
in  evidence  for  the  three  years  last  passed: 

Inooma,  1012 $18,765.67 

Expenses,  1012 1M22.60 

Balance  invested  in  plant $4,342.88 

Income,  1013    $21,035.85 

Expenses,  1013 17,610.71 

Balance  invested  in  plant $3,416.14 

Income,  1014 $20,268.78 

Expenses,  1014 16,788.28 

Balance  invested  in  plant $3,480.50 

Further  testimony  is  that  with  the  recent  purchase  of  the  Far- 
mers' Mutual  Telephone  Company  of  Harrison  County  for  the 
sum  of  $8,000,  the  present  investment  is  $58,000  as  a  hook  value. 

The  following  statement  shows  the  estimated  increase  in  reve- 
nue to  be  derived  by  the  company  from  the  proposed  schedule: 

680  rural  telephones  increased  from  $10.00  per  year  to  $12.00  per 

year.    Amount  of  increase $1,360.00 

110  residence  (town)  telephones  increased  from  $10.00  per  year  to 

$1.00  per  month.    Amount  of  increase 220.00 

76  telephones  (business)  increased  from  $1.50  per  month  to  $2.00 

per  month.    Amount  of  increase 450.00 

30  business  telephones  increased  from  $1.00  per  month  to  $1.50  per 

month.    Amount  of  increase   180.00 

25  business  telephones  increased  from  $10.00  per  year  to  $1.50  per 

month.    Amount  of  increase  200.00 

Total  amount  of  increase  per  year $2,410.00 

The  Commission  believes  that  without  appraisal  or  audit  by 

P.U.R.1015D. 
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the  Commission,  such  approximate  summary  report  may  be  ac- 
cepted and  considered  for  the  purposes  of  this  case  as  showing 
that  the  proposed  increase  in  rates  would  not  yield  to  the  com- 
pany more  than  a  reasonable  return  on  its  investment,  properly 
in  the  use  of  the  public. 

The  testimony  in  this  case  shows  that  the  applicant  corpora- 
tion will  afford  its  patrons  through  the  consolidated  system,  on 
the  rates  proposed,  local  exchange  service  to  approximately  two 
thousand  subscribers  on  its  own  system,  and  approximately  three 
thousand  subscribers  on  several  connecting  company  systems 
without  extra  toll  or  message  rate  charge,  which  service  covers  a 
geographic  area  including  most  of  Harrison  county  and  part  of 
Grundy  county.  The  rates  of  proposed  schedule  are  approxi- 
mately the  same  as  those  charged  generally  over  the  territory  for 
similar  service,  and  testimony  offered  in  the  case  does  not  show 
that  the  proposed  rates  are  unreasonable  or  unjust  in  amount. 
For  the  purposes  of  this  case  the  Commission  rules  on  the  ques- 
tion of  the  total  earnings  of  the  telephone  company,  and  does  not 
feel  it  necessary  at  this  time  to  pass  upon  the  schedule  with  re- 
gard to  its  scientific  arrangement  for  the  proper  distribution  of 
revenue  from  the  several  classes  of  service  furnished. 

It  is  the  opinion  of  the  Commission  that  the  terms  of  this 
schedule  are  unreasonable  in  the  stipulation  of  payment  annually 
in  advance  for  flat  rate  local  exchange  service.  The  Commission 
would  approve  terms  requiring  a  payment  for  service  within  the 
initial  rate  area  of  the  local  exchange  of  three  months  in  advance 
for  new  subscribers,  at  installation,  and  thereafter  one  month  in 
advance;  for  rural  subscribers,  for  whom  the  company  furnishes 
equipment  beyond  the  initial  rate  area,  requiring  payment  for 
not  exceeding  twelve  months  in  advance  from  a  new  subscriber  at 
installation,  and  not  exceeding  six  months  thereafter.  The 
Commission  feels  justified  on  the  evidence  in  allowing  such 
schedule  as  the  one  proposed  to  become  effective  July  1,  1915, 
with  changes  in  regard  to  advance  payment  as  indicated  above. 

Testimony  was  offered  by  J.  A.  Magraw  of  Gilman  City  and 
F.  D.  Fulkerson  of  Brimson  to  the  effect  that  service  at  these 
points  was  not  good  and  adequate  at  the  time  of  the  hearing, 
but  this  was  shown  to  be  due  to  two  causes,  namely,  that  the  com- 
pany had  not  completed  the  work  of  consolidation  of  the  recently^ 
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purchased  plants  with  its  own  system^  nor  had  it  completed  the 
necessary  repair  of  damage  done  at  Gilman  City  by  rec^it  seyere 
snowstorm.  The  company  showed  that  they  were  then  making 
every  reasonable  effort  to  complete  this  work,  and  would  com- 
plete it  within  a  few  weeks,  restoring  normal  service.  Since  the 
hearing  in  this  cause  Mr.  Ray  for  applicant  has  notified  the  Com- 
mission by  letter  that  the  exchanges  at  Gilman  Cily  and  Brimson 
have  been  put  in  first-class  condition  and  are  now  giving  adequate 
service. 

Since  the  filing  of  the  application  herein,  applicant  company 
has  sold  and  transferred  its  exchange  at  Mt.  Moriah,  and  for 
that  reason  the  rates  for  that  exchange  should  be  dropped  in  the 
revised  tariffs  to  be  filed  as  approved  herein. 

It  will  be  easier  for  the  applicant  to  cancel  the  tariffs  filed 
herein  and  file  new  tariffs  with  rules  as  provided  in  this  opinion. 
An  order  will  be  entered  accordingly. 


SOUTH  DAKOTA  BOARD  OF  RAHjROAD  OOMMISSIONKRS. 

INT  BE  DAKOTA  CENTRAL  TELEPHONE  COMPANY  et  al. 

[Order  No.  F-200.] 

Discrimination'^ Telephone'^ Free  service ^ Anti'paas  law. 

A  contract  by  which  telephone  companies  furnish  free  service  to 
their  rural  subscribers  which  they  withhold  from  their  town  subscribers 
violates  the  provisions  of  the  South  Dakota  anti-pass  law,  chapter  221 
of  the  Session  Laws  of  1907,  forbidding,  among  other  things,  the  giving 
of  any  privilege  to  any  person  for  a  less  or  different  sum  or  considera- 
tion than  is  charged  to  any  other  person  for  a  like  or  similar  privilege 
or  service;  and  the  supplying  of  free  service  to  the  subscribers  of  one 
company  while  charging  for  a  similar  service  to  the  subscribers  of 
another  is  likewise  a  violation  of  such  act. 

Discrimination  — Telephones —  Free    service -^  Special    privileges    to 
rural  suhsci'ihers. 

A  contract  by  which  two  telephone  companies  agree  that  the  rural 
subscribers  of  each  shall  have  the  privilege,  without  extra  charge,  of 
telephoning  to  all  of  the  subscribers  of  the  other,  but  that  the  city 
subscribers  of  each  shall  have  the  right  without  extra  charge  of  tele- 
phoning only  to  the  rural  subscribers  of  the  other,  provides  in  ex- 
press terms  for  a  discrimination  and  violates  the  statutes  of  South 
Dakota,  forbidding  discrimination  by  telephone  companies  and  common 
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carrierB  in  the  transmisftion  of  teleplioiie  messages  and  the  making  of 
switching  charges  between  telephone  companies. 
DUcrttnination  —  Telephones  —  Switching  service. 

Telephone  companies,  by  granting  free  interchange  and  switching 
serrioe  to  their  patrons,  while  charging  another  company  for  a  similar 
saryioe,  are  guilty  of  unlawful  discrimination  within  the  meaning  of 
the  South  DiUcota  statute  relating  thereto. 
JHscrintinatian'^  Telephones -»  Free  service. 

Telephone  companies  are  forbidden  to  furnish  free  service  under 
the  laws  of  South  Dakota. 

[June  19,  1916.] 

iNyBSTiGATiOK  bj  the  Commission  on  its  own  initiative  as 
to  the  telephone  facilities  and  telephone  service  furnished  in 
connection  therewith  by  the  Dakota  Central  Telephone  Company, 
Farmers  &  Merchants  Telephone  Company  of  Avon,  Springfield 
Telephone  Company,  and  other  telephone  companies  operating 
exchange  and  rural  lines  at  and  in  the  vicinity  of  Kingsburg, 
Avon,  Springfield,  and  other  towns  tributary  thereto.  It  ap- 
pearing that  the  Farmers  &  Merchants  .Telephone  Company  and 
the  Springfield  Telephone  Company  were  furnishing  interchange 
service  on  a  different  basis  to  rural  and  city  subscribers,  and 
that  they  were  charging  the  German  Telephone  Company  for 
similar  service,  an  order  was  granted  requiring  the  two  first- 
mentioned  companies  to  discontinue  such  free  service  and  to 
put  into  effect  switching  rates  on  the  basis  of  a  fixed  charge,  not 
to  exceed  25  cents  per  month  for  each  telephone  instrument  on 
rural  party  lines  where  the  rural  line  was  connected  with  but 
one  exchange,  and  not  to  exceed  18|  cents  per  month  where  the 
rural  party  telephone  line  was  connected  with  two  exchangCvS, 
the  total  switching  charge  in  such  cases  to  be  on  the  basis  of 
37^  cents  per  month  for  each  telephone  instrument,  or  18| 
cents  per  month  for  each  exchange  to  be  included  within  the 
rental  charged  to  subscribers.  The  practice  of  such  companies 
of  charging  a  flat  rate  in  dollars  per  annum  for  the  switching 
of  messages  to  and  from  the  lines  of  the  German  Telephone 
Company  was  also  ordered  to  be  abandoned. 

The  appearances  are  set  out  in  the  opinion. 

By  the  Coniniission:  In  this  cause  the  Farmers  k  Mer- 
chants Telephone  Company  of  Avon  and  the  Springfield  Tele- 
phone Company  of  Springfield  each  filed,  pursuant  to  the  pro- 
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visions  of  §  4  of  chapter  289  of  the  Session  Laws  of  1909,  as 
amended  by  chapter  218  of  the  Session  Laws  of  1911,  a  copy  of 
a  contract  under  date  of  September  28,  1914,  and  because  of 
certain  provisions  in  said  contract  and  information  as  to  tele- 
phone practices  of  these  and  other  telephone  companies  operating 
in  the  vicinity  of  Avon  and  Springfield,  this  Board,  on  its  own 
initiative  and  without  formal  pleading,  entered  upon  an  in- 
vestigation into  the  telephone  situation  in  the  localities  men- 
tioned. A  hearing  was  held  at  Tyndall  before  Commissioner 
Murphy  on  April  23d,  1915. 

Appearances:  Mr.  F.  D.  Wicks,  attorney,  and  Mr.  Theo. 
Berndt,  manager,  for  the  Farmers  &  Merchants  Telephone  Com- 
pany; Mr.  Timothy  Holleman,  owner  and  manager,  for  the 
Springfield  Telephone  Company ;  Mr.  Oliver  E.  Sweet,  attorney, 
for  the  Board  of  Kailroad  Commissioners;  the  telephone  com- 
pany operated  by  the  Mennonites,  known  as  the  German  Tele- 
phone Company,  did  not  appear. 

The  record  discloses  that  on  September  28,  1914,  the  Far- 
mers &  Merchants  Telephone  Company  of  Avon  and  the  Spring- 
field Telephone  Company  of  Springfield  entered  into  a  contract 
for  telephone  service,  containing,  among  others,  provisions  read- 
ing as  follows : 

*^It  is  mutually  agreed  by  and  between  the  parties  hereto, 
that  all  the  rural  subscribers  of  the  party  of  the  first  part  shall 
have  the  right  and  privilege  to  telephone  to  all  the  subscribers 
of  the  second  part  over  the  lines  of  either  party,  and  the  sub- 
scribers of  the  first  party  having  telephones  in  town  can  tele- 
phone to  the  rural  subscribers  of  the  party  of  the  second  part. 

"For  the  consideration  hereinbefore  mentioned,  it  is  further 
agreed  by  and  between  the  parties  hereto,  that  the  rural  sub- 
scribers of  the  party  of  the  second  part  shall  have  the  right  and 
privilege  to  telephone  to  all  the  subscribers  of  the  party  of  the 
first  party  over  the  lines  of  either  party,  and  the  subscribers  of 
the  second  party  having  telephones  in  town  can  telephone  to  the 
rural  subscribers  of  the  party  of  the  first  part 

"It  is  imderstood  and  agreed  that  this  agreement  is  mutual 
and  that  no  extra  charges  shall  be  made  by  either  of  the  parties 
hereto  to  the  subscribers  of  either  party.'' 

Under  this  contract,  the  rural  subscribers  of  each  company 
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have  telephone  oounectiou  and  servioe  free  of  charge  with  all 
subscribers,  both  rural  and  city  or  town,  of  both  companies,  while 
the  city  or  town  subscribers  have  telephone  connection  and  serv- 
ice free  of  charge  with  the  rural  subscribers  of  both  companies. 
For  the  purposes  of  this  case,  because  of  the  want  of  certainty 
in  the  record  as  to  the  number  of  telephone  instruments  in  opera- 
tion by  each  company,  page  12  of  the  annual  reports  for  the  year 
ending  April  30,  1914,  of  both  these  companies,  are  attached  to 
and  hereby  made  a  part  of  the  record.  From  these  annual  re- 
ports it  appears  that  the  Farmers  &  Merchants  Telephone  Com- 
pany of  Avon  have  two  hundred  fifty  instruments  in  service, 
divided  as  follows: 

Indiyidnal  business 83 

Individual  residence 30 

63 
Rural  party  line 187 

250 

The  Sprinerfield  Telephone  Company  have  in  service  three 
hundred  telephone  instruments  apportioned  as  follows : 

Individual  business  24 

Individual  residence 76 

Free  or  reduced  rate    (employees)    •• , 2 

Combined  residence  and  business   44 

145 
Rural  party  line   155 

300 

The  rates  of  the  Farmers  &  Merchants  Telephone  Company 
are  as  follows : 

Individual  business per  month  $1.50,  per  annum  $18 

Individual  residence    "        "         1.00,    "         "         12 

Rural  party  line  "         "  1.50.     "  *  18 

The  rates  of  the  Springfield  Telephone  Company  are  as  fol- 
lows: 

Individual  business per  month  $1.50,  per  annum  $1S 

Individual   rosidcnco    "         "          1.00,     «         "          12 

Combine<l  residence  and  business "        *         2.50,     **         **         80 

Rural  party  line "        "         1.00.    "         "         12 

A  telephone  company  operated  by  the  Mennonites,  known  as 

the  German  Telephone  Company,  has  connections  with  both  the 

Farmers  &  Merchants  Telephone  Company  of  Avon   and  the 
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Springfield  Telephone  Company.  The  Farmers  &  Merchants 
Telephone  Company  charges  this  German  Telephone  Company 
$60  a  year  for  switching  its  messages,  while  the  Springfield  Tele- 
phone Company  charges  this  German  Telephone  Company  for 
the  switching  of  its  messages  $12  per  annum. 

Three  questions  are  presented  on  this  record: 

First.  Are  the  Farmers  &  Merchants  Telephone  Company  of 
Avon  and  the  Springfield  Telephone  Company  of  Springfield 
violating  the  provisions  of  chapter  221  of  the  Session  Laws  for 
the  year  1907.  known  as  the  anti-pass  law? 

Section  1  of  that  act,  eliminating  provisions  not  pertinent  in 
this  case,  reads  as  follows:  ^^No  person,  association,  copartner- 
ship, •  •  .  common  carrier,  or  corporation,  shall  issue  or 
give  or  offer  to  give  to  any  person,  any  free  ticket,  pass,  frank  or 
privilege  of  any  kind,  which  is  withheld  from  any  person  for  the 
.  .  •  transmission  or  conmiunication  of  any  message  or  infor- 
mation for  use  within  this  state,  nor  give,  issue  or  sell  any  such 
ticket,  pass,  frank,  or  privilege  to  any  pers6n  for  a  less  or  differ- 
ent sum  or  consideration  than  is  charged  to  any  other  person  for 
a  like  or  similar  ticket,  pass,  frank,  privilege  or  servica" 

Under  the  plain  and  quite  unambiguous  provisions  of  this 
section,  there  is  little  necessity  for  argument  or  comment  It 
positively  and  unequivocally  forbids  any  telephone  company  to 
furnish  any  service  to  any  person  or  other  telephone  company  on 
any  other  terms  than  of  absolute  equality.  A  telephone  company 
inay  not  under  its  provisions  accord  free  service  to  any  person 
or  telephone  company  and  withhold  this  privilege  to  all  others. 
If  the  service  furnished  is  a  free  service,  and  that  is  permissible 
under  our  statutes,  then  the  telephone  company  must  grant  this 
free  service  to  all.  If  the  service,  however,  is  granted  for  a  con- 
sideration, the  charging  of  a  less  or  different  sum  or  consideration 
for  a  like  or  similar  privilege  or  service  is  positively  forbidden. 
In  order  there  might  be  no  doubt  of  its  intention,  the  legislature 
in  §  6  provided  that  for  any  violation  of  its  provisions,  the  pun- 
ishment should  be  by  a  fine  of  not  less  than  $200  nor  more  than 
$1,000,  or  by  imprisonment  in  the  penitentiary  not  less  than  one 
nor  more  than  five  years,  or  by  both  such  fine  and  imprisonment 
These  companies  are  furnishing  free  service  to  their  rural  sub* 

scribers  which  they  are  withholding  from  their  town  subscriben, 
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and  which  they  are  likewise  withholding  from  the  German  Tele- 
phone Company  or  its  subocrihers,  and  they  are  charging  the 
German  Telephone  Company  or  its  subscribers  a  different  sum 
or  consideration  for  the  sfune  service. 

The  service  reoetved  by  their  rural  subscribers  is  the  switching 
of  telephone  messages  through  the  central  offices  or  exchanges  to 
all  subscribers,  both  city  or  town  and  rural,  of  both  companies. 
The  service  received  by  their  city  or  town  subscribers  is  the  very 
same, — switching  of  messages  through  the  central  offices  or  ex- 
changes to  rural  subscribers.  The  service  received  by  the  Ger- 
man Telephone  Company  of  its  subscribers  is  the  switching  of 
telephone  messages  to  and  from  its  lines.  This  service  is  exactly 
the  same  to  all.  The  same  mechanical  operation  is  necessary,  and 
the  same  telephone  lines  are  used  and  the  service  is  identical  and 
similar  throughout.  There  is  little  necessity  for  further  elabora^ 
tion, — ^the  very  contract  under  discussion,  the  provisions  of  which 
are  set  forth  herein,  clearly,  according  to  its  terms,  violates  the 
provisions  of  §  1  of  the  anti-pass  law,  and  the  arrangement  for 
free  service  under  this  contract,  while  charging  for  the  same 
service  to  the  German  Telephone  Company,  likewise  is  violative 
of  the  provisions  of  §  1  of  the  anti-pass  law. 

Second.  Does  the  contract  of  September  28,  1914,  provide  in 
express  terms  for  discrimination  between  persons  or  telephone 
companies  ? 

Section  10  of  chapter  289  of  the  Session  Laws  of  1909,  as 
amended  by  chapter  218  of  the  Session  Laws  of  1911,  provides 
as  follows:  ^'No  person  or  telephone  company  shall  unjustly 
discriminate  either  between  persons  or  telephone  companies  in 
the  switching,  transfer  or  delivery  of  messages*  •  •  •  Any 
person  or  telephone  company  and  any  officers  or  agent  of  any 
telephone  company  violating  any  provision  of  this  section,  shall 
upon  conviction  thereof,  be  punished  by  a  fine  of  not  more  than 
$200." 

In  §  6  of  chapter  207  of  the  Session  Laws  of  1911,  we  find  a 
provision  as  follows:  ^'If  any  common  carrier,  subject  to  the 
provisions  of  this  article,  shall  directly  or  indirectly^  by  any 
special  rate,  rebate,  drawback  or  other  device,  charge,  demand, 
collect  or  receive  from  any  person  or  persons,  a  greater  or  less 
compensation  for  any  service  rendered  or  to  be  rendered  in  the 
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transportation  of  •  •  •  messages  by  telephone  •  •  » 
than  it  charges,  demands,  collects  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and  contem- 
poraneous service,  •  •  •  suidi  conunon  carrier  shall  be 
deemed  guilty  of  nnjust  discrimination  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful." 

Section  7  of  the  same  chapter  also  provides:  'It  shall  be 
unlawful  for  any  common  carrier  subject  to  the  provisions  of 
this  article  to  make  or  give  any  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation  or  locality,  or 
any  particular  description  of  traflSc  in  any  respect  whatever, 
or  to  subject  any  particular  person,  company,  firm,  corporation, 
or  locality,  or  any  particular  description  of  traffic  to  any  prejudice 
or  disadvantage  in  any  respect  whatsoever.  .  .  .  All  conmion 
carriers  subject  to  the  provisions  of  this  article  shall,  accord- 
ing to  their  respective  powers,  afford  all  reasonable,  proper  and 
equal  facilities  for  the  interchange  of  traffic  between  their  re- 
spective lines  and  for  the  receiving,  forwarding  and  switching  of 
.  .  •  messages  by  telephone  to  and  from  their  several  lines, 
and  to  and  from  other  lines  and  places  connected  therewith, 
and  shall  not  discriminate  in  their  accommodations,  rates  and 
charges  between  such  connecting  lines." 

The  Farmers  &  Merchants  Telephone  Company  have  one  ex- 
change at  Avon  and  another  at  Dante,  and  rural  telephone 
lines  radiating  from  each,  while  the  Springfield  Telephone  Com- 
pany has  but  the  one  ezchange  at  Springfield  and  rural  telephone 
lines  connected  therewith. 

The  record  does  not  disclose  the  rate  charged  by  these  com- 
panies for  the  transmission  of  messages  between  their  town  or 
city  subscribers  in  Springfield,  Avon,  and  Dante.  The  rural  sub- 
scribers, in  addition  to  having  communication  with  the  rural 
subscribers  of  both  companies,  are  permitted  to  have  communi- 
cation with  the  town  or  city  subscribers,  while  the  town  or  city 
subscribers  are  limited  to  communication  with  the  rural  sub- 
scribers of  both  companies.  Does  this  constitute  a  discrimination 
in  favor  of  the  rural  subscribers  and  against  the  town  or  city 
subscribers?  Unquestionably  it  does,  and  this  very  practice 
is  expressly  prohibited  by  §  10  of  chapter  289,  as  amended,  as 
well  as  by  §§  6  and  7  of  chapter  207.     These  companies  are  fur- 
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nishing  a  service  to  their  rural  subscribers  which  they  are  not 
furnishing  to  the  city  or  town  subscribers.  At  the  time  of  en- 
tering into  this  contract,  the  fates  being  exacted  by  these  compa- 
nies for  their  rural  party  line  service  were  the  same  as  now, — 
nothing  was  added  for  the  extended  service, — ^nothing  was  in- 
cluded for  the  additional  service  given  by  them  to  their  rural  sub- 
scribers in  the  way  of  permitting  communication  with  the  city 
or  town  subscribers  in  Springfield,  Avon,  and  Dante.  All  sub- 
scribers of  both  these  companies,  city  or  town  and  rural,  were 
paying  identically  the  same  rates  now  being  exacted,  but  at  the 
time  of  entering  into  this  arrangement  the  rural  subscribers  were 
preferred  over  the  town  subscribers,  in  that  they  were  given, 
not  only  connection  vnth  each  other,  but  with  the  town  or  city  sub- 
scribers as  well,  while  the  city  or  town  subscribers  were  limited 
to  a  connection  with  the  rural  subscribers.  Our  statute,  §  8 
of  chapter  289  on  the  subject  of  switching  messages,  provides 
as  follows:  "Every  telephone  company  shall  connect  its  lines 
with  the  lines  of  any  other  telephone  company  doing  business  in 
the  same  vicinity,  that  makes  application  therefor,  and  shall  af- 
ford all  reasonable  and  proper  facilities  for  the  interchange  and 
switching  of  messages  between  lines,  for  reasonable  compensa- 
tion and  without  discrimination,  and  imder  such  rules  and 
regulations  as  the  board  of  railroad  commissioners  may  prescribe. 
Provided,  that  messages  originating  on  any  line  shall  have  pref- 
erence over  messages  originating  on  competing  lines.  Provided 
that  the  maximum  charges  for  switching  shall  not  exceed  25 
cents  per  month  for  each  instrument  on  any  rural  party  line  so 
connected." 

This  statute  contemplates  that  the  switching  of  messages  be- 
tween telephone  lines  shall  be  without  discrimination,  subject 
to  such  rules  and  rgulations  as  this  Board  may  prescribe ;  contem- 
plates a  monthly  charge  on  the  telephone  instrument  or  station  as 
a  unit  for  the  switching  of  messages  for  rural  party  lines,  and 
reserves  a  preference  to  a  telephone  company  in  favor  of  mes- 
sages originating  on  its  own  line.  Under  this  section  the  charge 
must  not  exceed  25  cents  per  month,  or  $3  per  year,  for  each  tele- 
phone instrument  for  switching  messages  for  any  rural  party 
line.  ^ 

From  the  record  it  appears  that  the  Springfield  Telephone 
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Company  desires  switching  conection  at  the  Avon  exchange  for 
only  a  portion  of  its  lines;  in  all,  sixty-eight  out  of  three  hun- 
dred subscribers.  Mr.  EoUeman  testified:  'There  are  only 
three  lines  that  I  would  like  to  have  connect  with  Avon  because 
they  run  northwesterly  from  Springfield,  one  straight  west,  and 
the  other  northwest,  and  the  other  north  and  then  west  There 
are  about  sixty-eight  subscribers  in  all  that  would  like  to  have  that 
privilege;  let  me  see, — ^22,  17,  and  16  and  14, — yes,  68.*' 

The  provisions  of  the  contract  between  the  Farmers  &  Mer^ 
chants  Telephone  Company  of  Avon  and  the  Springfield  Tele- 
phone Company  of  Springfield  are  disapproved,  and  the  order  in 
this  case  will  require  these  telephone  companies  to  enter  into  a 
new  contract  for  the  switching  of  messages  from  such  of  their 
rural  lines  as  desire  switching  connection  at  the  second  exchange 
at  a  fixed  rate  of  compensation  for  each  telephone  instrument 
per  month.  The  amount  of  the  compensation  will  be  left  to  the 
agreement  of  the  companies.  It  must  not  exceed  25  cents  for 
each  telephone  instrument,  and  in  case  of  their  inability  to  agree 
on  the  compensation,  this  Board  will  fix  the  amount 

Third.  Are  the  Farmers  &  Merchants  Telephone  Company  of 
Avon  and  the  Springfield  Telephone  Company  of  Springfield,  by 
granting  free  interchange  of  switching  services  to  their  patrons, 
and  charging  the  German  Telephone  Company  $50  and  $12  per 
annum  respectively  for  the  same  service,  guilty  of  discrimination 
as  denounced  by  our  statutes  ? 

In  view  of  what  has  been  heretofore  said,  and  of  the  provisions 
of  the  laws  above  set  forth,  the  answer  is  obvious.  The  laws  of 
this  state  require  every  common  carrier  to  treat  all  patrons  alike. 
A  common  carrier  under  the  laws  of  this  state  may  not  make 
one  charge  to  one  person  or  firm  and  another  charge  to  another 
person  or  firm.  A  carrier  may  not  furnish  free  service  to  one  and 
make  a  charge  for  this  same  service  to  another, — all  must  be 
treated  with  equality. 

From  the  record  it  appears  that  the  German  Telephone  Com- 
pany has  about  twenty-nine  telephone  instruments  in  operation 
on  its  lines  and  on  the  basis  of  a  $50  per  annum  charge  paid  to 
the  Farmers  &  Merchants  Telephone  Company  of  Avon,  it  is 
receiving  its  switching  services  with  that  company#for  about  14^ 

cents  per  telephone  instrument  per  month,  while  the  Springfield 
P.U.K.1916D. 
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Telephone  Company^  on  the  basis  of  its  annual  charge  of  $12^ 
is  receiving  about  4^  cents  per  month  for  each  telephone  instru- 
ment. In  the  general  investigation  conducted  by  this  Board  in 
June  and  July,  1913,  it  was  found  that  many  telephone  compa- 
nies were  making  a  flat  charge  of  so  many  dollars  per  aniium  for 
switching  service.  The  charges  ranged  all  the  way  from  $2  to 
$30.  In  this  case  we  have  one  charge  of  $12  and  another  of  $50. 
In  still  other  instances,  the  switching  service  was  being  conducted 
on  the  basis  of  a  rate  of  5  cents  per  message,  and  it  was  disclosed 
that  on  the  5-cent  message  basis  the  provisions  of  §  8  were 
being  violated,  in  that  many  telephone  subscribers  paid  for  more 
than  five  messages  per  month.  On  the  basis  of  a  message  rate 
of  5  cents,  five  messages  consume  the  monthly  switching  charge 
fixed  by  the  statute,  and  to  the  extent  of  the  amount  paid  in  excess 
of  25  cents  per  month,  there  was  a  violation  of  the  provisions  of 
§  8.  In  order  to  obviate  this  message  rate  and  its  consequent 
violation  of  the  provisions  of  the  law,  and  the  flat  rate  of  so  many 
dollars  per  annum,  this  Commission  ruled  in  that  general  investi- 
gation, in  its  opinion  filed  August  21,  1913,  that  the  statute  con- 
templated and  it  would  require  rates  for  switching  services  to  be 
quoted  at  a  certain  definite  fixed  charge  for  each  telehone  instru- 
ment on  a  inral  party  line  receiving  this  switching  service.  It 
also  held  that  it  would  not  be  possible  to  put  some  subscribers  on 
a  rural  party  line  on  a  switching  basis  and  others  not.  In  other 
words,  it  could  not  be  left  optional  vdth  the  subscribers  of  a  par- 
ticular line  to  have  service  on  a  switching  basis  or  to  do  without 
because  of  operating  reasons  which  would  make  it  impossible  to 
police  the  messages,  and  that  whenever  a  majority  of  the  sub* 
scribers  on  any  line  desired  switching  connections  on  this  monthly 
switching  basis,  all  subscribers  on  the  line  would  receive  the 
service,  and  the  telephone  company  owning  and  operating  the 
rural  line  would  be  required  to  pay  to  the  telephone  company 
owning  and  operating  the  exchange,  the  agreed  switching  fee  for 
each  telephone  instrument  on  the  line,  and  that  this  switch- 
ing fee  should  be  included  in  the  rental  rate  charged  the  sub- 
scriber. In  this  instance,  therefore,  the  order  will  provide  that 
the  rates  exacted  by  the  Farmers  &  Merchants  Telephone  Compa- 
ny and  the  Springfield  Telephone  Company  from  the  German 
Telephone  Company  be  based  on  a  fixed  charge  for  each  telephone 
P.U.B.1016O. 
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instrument  on  the  connected  lines  of  the  Gennan  Telephone  Com- 
pany^ and  that  the  discriniination  as  against  this  telephone 
company  and  its  subscribers  shall  be  eliminated  by  requiring  the 
Farmers  &  Merchants  Telephone  Company  of  Avon  and  the 
Sprin^dd  Telephone  Company  of  Springfield  to  go  onto  a 
switching  basis  under  the  statuta 

There  is  one  other  question  in  this  case  as  yet  undecided^  al- 
though it  has  been  passed  upon  in  former  decisions,  and  it  is: 
Whether,  under  our  statute,  telephone  companies  may  furnish 
service  free  of  chai^  i 

Our  statute  contemplates  that  eveiy  common  carrier  doing 
business  in  this  state  (under  chapter  218  of  the  Laws  of  1909, 
and  §  1577  of  our  Civil  Code,  telephone  companies  are  common 
carriers)  shall,  before  commencing  to  do  business,  file  with  the 
Board  of  Bailroad  Commissioners  complete  schedules  of  rates 
and  copies  of  all  contracts  of  every  description  with  other  tele- 
phone companies  affecting  in  any  manner  the  telephone  business, 
and  when  these  rates  have  once  been  filed,  the  carrier  is  prohibi- 
ted under  the  statute  from  charging  any  other  or  different  rate 
than  as  specified  in  its  schedule  of  rates  on  file  with  the  Board. 
It  is  the  policy  of  our  statutes  that  services  rendered  by  common 
carriers  shall  be  paid  in  cash  and  in  cash  only,  and  free  services 
are  therefore  prohibited.  This  is  also  the  theory  upon  which  our 
anti-pass  law  was  framed,  and  it  was  in  the  passage  of  that  act 
the  intention  of  the  legislature  to  absolutely  prohibit  free  service, 
and  it  therefore  prohibited  the  furnishing  of  any  free  service  to 
one  which  was  withheld  from  another  on  the  theory  that,  as  a  car- 
rier must  have  revenue,  it  could  not  furnish  free  service  to  one 
without  furnishing  free  service  to  all,  which  would  of  itself 
destroy  the  company.  It  was  for  this  same  reason  also  that  in 
§  1  of  that  act  there  is  contained  a  prohibition  against  the  fur- 
nishing of  service  to  one  at  a  less  or  different  compensation  than 
to  another.  Unquestionably,  under  the  laws  of  this  state,  tele- 
phone companies  are  prohibited  from  furnishing  free  service, 
and  they  may  not  discriminate  by  furnishing  free  service  to  <me 
telephone  company  or  its  subscribers,  and  charge  other  telephone 
companies  or  their  subscribers  for  the  same  or  a  similar  service. 

Done  in  regular  session  at  the  city  of  Pierre,  the  capital,  on 
this  19th  day  of  June,  A.  d.  1915. 

P.U.R.1916D. 
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BiAINB   PUBIilO   UTIIilTIKS    COMMISSION. 

AMERICAN  THREAD  COMPANY 

V. 

BANGOR  &  AROOSTOOK  RAILROAD  COMPANY. 
[F.  0.  No.  22.1 

Reparation '^Cotnmisaion  poioera  ^  Excessive  dharge  prior  to  date 
of  public  service  lotif. 

The  amendment  to  the  Maine  Public  Utilities  act  of  July  3; 
1915,  giving  the  Commission  power  to  authorize  reparation  or  adjust- 
ment, where  the  utility  admits  that  a  rate  charged  was  excessive  or 
unreasonable  or  collected  through  error,  etc.,  is  retroactive  and  applies 
to  claims  coasting  prior  thereto  as  well  as  to  claims  arising  subsequent 
thereto.* 

Procedure'^ Reparation'^ Who  moiy  complain. 

In  a  proceeding  to  obtain  reparation  for  an  overcharge  for  freight* 
it  is  immaterial,  under  the  Maine  Statutes,  whether  the  complaint  be 
made  by  the  shipper  or  the  railroad  company. 

[July  15,  1910.1 

Pboobedino  to  obtain  reparation  for  overcharges  for  ship- 
ments of  birch  spool-wood*  The  complaint  in  this  case  was  pre- 
sented by  a  railroad  company  which  was  authorized  to  refund 
the  sum  of  $849.62. 

By  the  Commission:  The  Bangor  k  Aroostook  Railroad 
Company  presents  a  complaint  to  this  Commission^  alleging  in 
substance  that,  some  time  prior  to  November  1st,  1914  (when 
the  Public  Utilities  act  went  into  effect),  the  railroad  had  a  rate 
of  6  cents  per  hundred  pounds  on  birch  wood,  in  carloads,  mov- 
ing from  Patten,  Maine,  to  Milo,  Maine,  but  that  at  the  time 
the  Utilities  act  went  into  effect  no  shipments  of  this  kind  were 
offering,  and  hence  this  rate  was  not  included  in  its  schedules 
filed  with  this  Commission. 

On  December  11th,  1914,  certain  shippers  requested  the  rail- 
road to  file  and  establish  this  former  or  a  similar  rate  so  that  it 
would  be  effective  on  and  after  January  1st,  1915,  as  shipments 
would  b^n  on  that  date.  The  railroad  intended  to  issue  the 
tariff  under  the  requirements  of  law  and  in  due  season,  but 

*Upon  this  point  see  Penneylyania  ParafSne  Wo^ka  r.  Pennsylvania  R. 
Co.  P.U.R.  1916C,  60«. 
P.U.R.1915D. 
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through  oversight  the  filing  of  the  new  rate  was  not  made  until 
December  29th,  1914,  effective  January  8th,  1916.  This  new 
rate  was  $1.55  per  cord,  carloads,  8  cords  minimum.  In  the 
meantime,  about  January  1st,  1915,  shippers  (the  American 
Thread  Company  among  them)  began  hauling  quantities  of 
birch  spool-wood  to  Patten  Station,  expecting  to  ship  at  the  new 
rate.  If  they  had  been  obliged  to  wait  until  January  8,  1915, 
considerable  expense  and  loss  would  have  resulted.  The  ship- 
pers, therefore,  forwarded  their  wood  at'  the  much  higher  rate 
then  prevailing,  presented  a  claim  for  the  difference  between 
that  rate  and  the  proposed  new  rate,  and  the  pending  applica- 
tion is  presented  for  authority  to  make  reparation  to  the  amount 
of  this  difference. 

The  petition  contains  a  full  statement  of  the  number  of  car- 
loads and  aggregate  weight  of  the  shipments,  resulting  in  a  col- 
lection of  total  freight  charges  amounting  to  $1,420.02;  also  a 
statement  of  the  total  amount  which  would  have  been  collected 
under  the  proposed  rate,  viz.:  $570.40.  The  amount  of  the 
reparation  is,  therefore,  $849.62. 

Annexed  to  the  petition  are : 

(A)  Statements  of  billing; 

(B)  Statement  of  the  claim  of  the  American  Thread  Com- 

pany; 
(0)  The  original  bills  of  lading; 
(D)  The  original  paid  freight  bills. 

The  petition  in  its  entirety  is  in  the  form  prescribed  by  tiie 
Interstate  Commerce  Commission  for  similar  cases,  and  the 
pending  matter  is  in  proper  form  for  action  by  the  Commission. 

Prior  to  July  3d,  1915,  this  Commission  had  no  authority  to 
deal  with  reparation  matters.  On  that  date  an  amendment  to 
the  Public  Utilities  act  went  into  effect.  The  language  of  the 
amendment  is  as  follows:  '^And  the  Commission  may  author- 
ize reparation  or  adjustment  where  the  utility  admits  that  a 
rate  charged  was  excessive  or  unreasonable,  or  collected  through 
error,  and  it  appears  that  the  utility  has  subsequently  within 
thirty  days  published  the  rate  under  which  the  reduction  is 
authorized  in  place  of  the  rate  which  is  admitted  to  be  excessive 
or  unreasonable;  provided,  however,  that  such  new  rate  so  pub- 

P.U.R.1915D. 
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lished  shall  continue  in  force  one  year  unless  sooner  changed 
by  the  order  or  with  the  consent  of  the  Commission." 

Previous  to  receiving  this  petition  we  had  several  inquiries  as 
to  whether  the  amendment  would  authorize  consideration  and 
adjustment  of  reparation  claims  accruing  prior  to  July  3d, 
1915,  and  so  we  have  had  this  phase  of  the  law  under  considera^ 
tion.  We  hold  that  this  amendment  of  1915  is  retroactive  and 
Ptpplies  to  claims  existing  July  3d,  1915,  as  well  as  to  future 
claims.  Our  supreme  judicial  court  has  interpreted  numerous 
statutes,  and  has  held  that  those  similar  in  principle  to  the  one 
we  are  considering  were  retroactive.  See  York  v.  Goodwin,  67 
Me.  260  (statute  giving  remedy  of  debt  for  unpaid  taxes,  retro- 
active) ;  Belfast  v.  Fogler,  71  Me.  403  (relative  to  payment  of 
taxes  of  insolvent  estate,  retroactive)  ;  Palmer  v.  Hixon,  74  Me. 
447  (insolvency  statute  covered  acts  before  law  went  into  oper- 
ation) ;  Berry  v.  Clary,  77  Me.  482,  1  Atl.  360  (statute  requir- 
ing restoration  of  consideration  of  Sunday  contract,  retroactive). 

There  was  another  matter  which  was  at  first  troublesome.  It 
will  be  noted  that  the  pending  application  for  reparation  au- 
thority is  presented  by  the  railroad  rather  than  the  shipper  (or 
claimant).  A  first  reading  of  the  amendment  would  seem  to 
require  the  application  for  reparation  to  come  from  the  shipper 
in  the  form  of  a  complaint  against  the  carrier.  Let  us  assume 
that  this  was  done  in  this  case.  We  should  then  have  a  com- 
plaint setting  forth  the  same  facts  which  appear  in  the  pending 
I)etition.  The  railroad  would  be  entitled  to  notice  of  ten  days, 
and  would  then  file  its  answer,  admitting  all  matters  alleged 
against  it.  The  facts  being  admitted  as  alleged,  we  could  then 
make  our  order.  What  difference  does  it  make  if  the  railroad 
alleges  all  the  facts,  furnishes  all  the  necessary  proof,  asks  au- 
thority to  make  reparation,  and  in  effect  becomes  both  complain- 
ant and  respondent?  We  feel  that  the  latter  course  is  not  only 
within  the  law,  but  results  in  a  saving  of  time  and  expense  to 
the  shipper  and  to  the  Commission.  The  method  of  procedure 
of  the  railroad  in  this  case  is  commended  and  approved. 

It  appearing  to  our  satisfaction  that  the  above  rate  charged 
the  American  Thread  Company,  resulting  in  a  payment  of  $1,- 
420.02,  was  excessive,  and  that  the  Bangor  &  Aroostook  Eailroad 
Company  admits  the  same;   that   the   amount   was   ooUected 
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through  error;  that  said  Bangor  &  Aroostook  Railroad  Conir 
pany,  within  thirty  days  after  charging  and  collecting  said  rate, 
viz.:  on  January  8th,  1916,  published  the  rate  under  which  lie 
reparation  asked  for  is  authorized  in  place  of  the  rate  which  is 
admitted  to  have  been  excessive;  said  Bangor  &  Aroostook  Hail- 
road  Company  is  hereby  authorized  to  refund  to  the  American 
Thread  Company  the  sum  of  $849.62,  for  the  reasons  set  forth 
in  the  pending  petition  and  this  decision,  and  in  accordance 
with  the  provisions  of  §  7  of  chap.  347,  Public  Laws  of  Maine 
for  the  year  1916 ;  provided,  however,  that  the  rate  which  made 
the  above  refund  necessary,  viz, :  "Bangor  &  A.  R.  Co.  P.  U.  C. 
No.  246,"  on  file  with  this  Commission,  shall  continue  in  force 
for  one  year  from  January  8th,  1915,  unless  sooner  changed 
by  the  order  or  with  the  consent  of  this  Conunission. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  15th  day  of  July,  ▲.  d.  1915. 

Public  Utilities  Commission  of  Maine,  Benjamin  P.  Cleaves, 
Wm.  B.  Skelton,  Chas.  W.  Mullen. 

Note. — ^Reparation  for  overcharges. 

In  Santa  Pe  Gold  &  Copper  Min.  Co.  v.  Atchison,  T.  ft  S.  F.  B. 
Co.  decided  April  6,  1915,  the  State  Corporation  Commission  of 
New  Mexico  held  that  it  had  jurisdiction  of  a  proceeding  to  obtain 
reparation  for  an  excessive  through  rate  charge^  although  one  of 
the  participating  railroads  is  not  a  party  defendant.  In  this  case 
it  was  also  held  that  a  through  rate  of  which  a  railroad  company 
receives  a  certain  amount  for  a  haul  between  certain  points  is  exces- 
sive to  the  extent  that  it  exceeds  a  local  rate  voluntarily  established 
for  the  same  commodity  between  the  same  points,  and  that  rates 
between  certain  points  constituting  to  all  intents  and  purposes  a  com- 
bination of  local  should  not  be  exceeded  by  a  joint  through  rate  from 
the  points  of  origin  to  the  points  of  destination. 

In  Cast  Stone  Constr.  Co.  v.  Chicago,  St.  P.  &  M.  R.  Co.  decided 
by  the  Wisconsin  Commission  April  19,  1915,  it  was  held  that  the 
reparation  of  excess  freight  charges  on  two  carload  shipments  of 
gravel  should  be  ordered,  it  appearing  that  although  the  charges 
made  were  in  accordance  with  the  published  schedule,  they  were  ex- 
cessive and  unreasonable,  and  that  a  now  schedule  reducing  the  rates 
would  have  been  in  force  at  the  time  of  the  shipment  had  there  been 
no  delay  on  the  part  of  the  carrier  in  receiving  the  approval  of  the 
Commission  of  the  proposed  schedule. 

In  Bekkedel  v.  Chicago,  St.  P.  M.  ft  0.  R.  Co.  decided  April  20, 
P.U.R.1916D. 


Digitized  by  VjOOQIC 


AXNOTATION.  1069 

1915,  the  Wisconsin  Commission,  in  authorizing  certain  railroads  to 
refund  to  a  shipper  of  lumber  the  difference  between  the  rates  charged 
and  the  amounts  found  reasonable,  held  that  rates  on  lumber  and 
articles  taking  lumber  rates  between  certain  stations,  should  be  re- 
duced, it  appearing  that  such  rates  were  in  themselves  unreasonable, 
although  they  were  not  much  out  of  line  with  the  general  trend  of 
rates  for  services  of  similar  character. 

In  Greenwalt  v.  Green  Bay  &  W.  K.  Co.  decided  April  19,  1915, 
the  Wisconsin  Commission  ordered  two  railroad  companies  to  refund 
to  a  shipper  the  difference  between  the  rates  of  9^  cents  per  hundred 
poimds  charged  for  a  carload  of  bulk  oats  and  the  rate  of  7  cents 
which  the  Commission  found  to  be  reasonable  between  AUenville  and 
Shiopton,  a  distance  of  S8.9  miles. 

In  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  B.  Co.  236  TJ.  S, 
662,  69  L.  ed.  — ,  35  Sup.  Ct.  Rep.  444,  it  was  held  that  a  shipper 
who  was  not  a  party  to  a  proceeding  before  the  Interstate  Commerce 
Commission  to  have  an  increase  in  freight  rates  declared  to  be  unrea^ 
sonable  may  maintain  a  reparation  claim  by  appropriate  proceed' 
inga  before  the  Commission  or  before  the  courts,  based  upon  the 
Commission's  general  finding  that  such  increase  was  imreasonable, 
and  that  **neither  proceedings  begun  by  other  shippers  before  the 
Interstate  Commerce  Commission  to  have  a  certain  increase  in 
freight  rates  declared  to  be  unreasonable,  nor  findings  of  unreasonable- 
ness and  orders  issued  thereon  by  the  Commission,  will  save  the  right 
of  a  shipper  to  recover  the  overcharge  where  he  has  disregarded  the 
requirements  of  the  act  of  Jime  29,  1906  (34  Stat,  at  L.  590,  chap. 
3591,  Comp.  Stat.  1913,  §  8684),  that  'all  complaints  for  the  recov- 
ery of  damages  shall  be  filed  with  the  Commission  within  two  years 
from  the  time  the  cause  of  action  accrues,  and  not  after,  and  a  peti- 
tion for  the  enforcement  of  an  order  for  the  payment  of  money  shall 
be  filed  in  the  circuit  court  within  one  year  from  the  date  of  the  order, 
and  not  after,  provided  that  claims  accrued  prior  to  the  passage  of 
this  act  may  be  presented  within  one  year.' " 

In  this  caae  it  was  also  held  that  any  rule  which  does  not  permit  a 
defendant  to  take  advantage  of  the  statute  of  limitations  by  a  gen- 
eral demurrer  to  the  declaration  can  have  no  application  where  a 
shipper  who  failed  to  file  his  claim  within  the  two  years  allowed  by 
the  act  of  June  29, 1906  (34  Stat,  at  L.  590,  chap.  3591,  Comp.  Stat. 
1913,  §  8584),  brought  a  reparation  suit  against  a  carrier,  based 
upon  the  general  finding  of  the  Interstate  Commerce  Commission 
that  9  certain  increase  in  freight  rates  was  unreasonable,  since,  under 
the  prorisions  of  that  statute  that  all  complaints  for  damages  must 
be  filed  within  two  years,  ''and  not  after,"  the  lapse  of  that  time  not 
only  bars  the  remedy,  but  destroys  the  liability. 

In  Manson  v.  Vandalia  R.  Co.  No.  988,  March  5,  1916,  the  In- 
diana  Commission  dismissed  a  claim  for  reimbursement  of  freight 
P.U.R.1915D. 
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charges  on  account  of  excess  of  weight  billed  on  a  carload  of  coal, 
where  it  appeared  that  the  consignee  based  bis  claim  on  figares  ob- 
tained by  reweighing  the  coal  himself,  and  that  he  had  not  made 
demand  of  the  carrier  upon  receiving  the  car  for  a  reweighing  in 
accordance  with  the  published  rules  of  the  carrier. 

In  W.  A.  Oosline  &  Co.  y.  Pennsylvania  Co.  No.  361,  March  15, 
1915,  the  Ohio  Commission  held  that  reparation  for  loss  of  coal 
shipped  over  a  railroad  company's  lines  will  not  be  awarded,  where 
it  appears  that  the  complainant  neglected  to  weigh  such  shipment 
or  to  note  an  apparent  shortage  therein  upon  delivery,  and  to  have 
the  discovery  of  the  shortage  witnessed  by  some  person  competent  to 
testify  with  respect  tliereto. 

Separation  has  also  been  awarded  in  various  jurisdictions  as  fol* 
lows: 

Arizona. — For  excess  freight  rate  chares:  In  Be  EI  Paso  S.  W. 
K.  Co.  Docket  No.  268,  June  18, 1915. 

Arkansas. — Ozark  Grocer  Co.  v.  St.  Louis,  I.  M.  &  S.  B.  Co. 
Order  No.  B-68,  April  9,  1915. 

California, — For  excessive  freight  charges:  Huntington  Land  & 
Improv.  Co.  v.  Southern  P.  Co.  Case  No.  444,  June  21,  1915,  De- 
cision No.  2504. 

Idaho. — For  excessive  freight  charges:  In  Be  Camas  Prairie  R. 
Co.  Case  No.  94,  Order  No.  202,  Feb.  8,  1915;  In  Be  Oregon  Shortr 
line  B.  Co.  Case  No.  100,  Order  No.  226,  May  1,  1915. 

Illinois. — For  excessive  freight  charges:  In  Be  Illinois  C.  B.  Co. 
No.  3371,  March  4,  1915;  In  Re  IlUnois  C.  B.  Co.  No.  3652,  March 
18,  1915;  Carbo  Steel  Post  Co.  v.  Chicago  &  E.  I.  B.  Co.  No.  2881, 
May  6,  1915;  In  Be  Wabash,  C.  &  W.  B.  Co.  No.  3831,  May  20, 
1915;  Chicago  Fire  Brick  Co.  v.  Chicago  &  N.  W.  B.  Co.  No.  3405, 
June  3,  1915;  In  Be  Chicago  &  E.  I.  B.  Co.  No.  3945,  June  17, 
1915;  In  Be  Chicago  G.  W.  B.  Co.  No.  3955,  July  1,  1915;  In  Be 
Elgin,  J.  &  E.  B.  Co.  No.  3728,  July,  1915;  In  Be  Illinois  C.  R. 
Co.  No.  3652,  July,  1915 ;  In  Be  Atchison,  T.  &  S.  F.  B.  Co.  No. 
3958,  July,  1915;  In  Be  Illinois  Terminal  B.  Co.  No.  4025,  Julv 
22,  1915. 

For  overcharge  in  passenger  fares:  In  Be  Chicago  &  N.  W.  B. 
Co.  No.  3651,  March  18,  1915. 

For  unused  portions  of  commutation  tickets:  In  Be  New  York, 
C.  &  St.  L.  B.  Co.  No.  3860,  May  20,  1915. 

Indiana. — For  excessive  freight  charges:  In  Be  Lake  Erie  &  W. 
B.  Co.  No.  1018,  Jan.  19,  1915;  In  Be  Vandalia  B.  Co.  No.. 1130, 
Jan.  19,  1915 ;  Martin-Howe  Coal  Co.  v.  Vandalia  B.  Co.  No.  1188, 
Feb.  4,  1915;  Eichmond  Handle  Co.  v.  Cincinnati,  H.  &  D.  B.  Co. 
No.  993,  Feb.  19,  1915;  Needham  v.  Lake  Erie  &  W.  B.  Co.  No. 
767,  Feb.  19,  1915;  Central  Grain  Co.  v.  Chicago  &  E.  I.  B.  Co. 
No.  792,  Feb.  19,  1915;  Stoll  v.  Vandalia  B.  Co.  No.  1286,  Feb.  22, 
P.U.R.1915D. 
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1915;  Pittsburgh,  C.  C.  &  St.  K  B.  Co.  No.  12E8,  March  5,  1915; 
Wolfe  V.  New  York,  C.  &  St.  L.  R.  Co.  No.  AR.445.Mc.,  March  5, 
1915;  Ex  parte  New  York,  C.  &  St.  L.  B.  Co.  No.  AB-445-Mc., 
March  12,  1915;  L.  W.  Rook  Conetr.  Co.  v.  C.  C.  C.  &  St.  L.  B.  Co. 
No.  1210,  May  3,  1915;  Smith  &  Bell  v.  P.  C.  C.  &  St.  L.  B.  Co. 
Xo.  1016,  May  3,  1915;  A.  L.  Greenberg  Iron  Co.  v.  Vandalia  B. 
Co.  No.  1313,  May  14,  1915;  Coal  Bluff  Min.  Co.  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  No.  1381,  May  21,  1915;  Nave  v.  Chicago  &  E. 
I.  R.  Co.  No,  902,  June  11, 1915. 

For  loss  of  water :  In  Be  United  States  Sand  Co.  No.  1568,  July 
1,  1915. 

For  overcharge  for  water:  In  Be  Gary  Heat,  light  &  Water  Co. 
No.  1260,  March  25,  1915. 

Louisiana. — For  excessive  freight  charges:  Southern  Mineral  & 
Land  Improv.  Co.  v.  New  Orleans  G.  N.  B.  Co.  No.  2321,  March 
25,  1915. 

Maine. — For  excessive  freight  charges:  International  Paper  Co. 
v.  Maine  C.  R.  Co.  No.  F.  C.  23,  June  21,  1915;  W.  H.  Shurtleff  & 
Co.  V.  Maine  C.  R.  Co.  No.  F.  C.  24,  July  21,  1915;  Ames  Shovel 
&  Tool  Co.  V.  Bangor  &  A.  R.  Co.  August  11,  1915. 

Massachusetts. —  (Public  Service  Commission).  For  excessive 
freight  charges :    In  Re  Boston  &  A.  R.  Co.  May  7,  1915. 

Michigan. — For  excessive  freight  charges:  Nichols  &  C.  Lumber 
Co.  V.  Grand  Rapids  &  L  R.  Co.  D-829,  May  28,  1915. 

Ohio. — For  excessive  freight  charges :  Brown  v.  Norfolk  &  W.  R. 
Co.  No.  351,  April  5,  1915;  Hopple  y.  Baltimore  &  0.  B.  Co.  No. 
444,  April  23,  1915. 

For  excessive  switching  charges:  Standard  Oil  Co.  v.  Brie  B.  Co. 
No.  321,  March  17,  1915. 

Oregon. — For  excessive  freight  charges:  Ex  parte  Southern  P. 
Co.  B-2086,  May  25,  1915. 

Rhode  Island. — For  excessive  freight  charges:  In  Be  New  York, 
New  Haven,  &  Hartford  Railroad  Co.  No.  205,  May  19,  1915;  In 
Re  New  York,  New  Haven,  &  Hartford  Railroad  Company,  No.  206, 
May  19,  1915. 

Texas. — Alexandria  Chamber  of  Commerce  v.  Chicago,  R.  I.  &  P. 
R  Co.  No.  2271,  Jan.  12,  1916. 

Wisconsin. — For  excessive  freight  charges:  Juday  v.  Chicago  & 
N.  W.  R.  Co.  Feb.  10,  1915;  Fargo  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  March  19, 1916 ;  Menasha  Woodenware  Co.  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  March  19,  1915;  Marinette  &  M.  Box  Co. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  June  9,  1915;  Dame  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  June  14,  1915;  Northern  Wood  Fuel  Co. 
V.  Chicago  &  N.  W.  R.  Co.  June  23,  1915;  Central  Lumber  Co.  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  June  23,  1915;  S  H.  Benjamin  Coal 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  Jime  23,  1915;  Star  Malt  &  Grau 
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Co.  V.  C.  M.  &  St.  P.  R.  Co.  June  23,  1916;  Fargo  v.  Chicago,  M.  & 
St.  P.  R.  Co.  June  30, 1915 ;  Waukesha  Lime  &  Stone  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.  June  30, 1915;  Winter  v.  Chicago  &  N.  W.  R.  Co. 
July  15,  1915;  Wm.  Franzen  &  Son  r.  Chicago,  M.  &  St.  P.  R. 
Co.  July  15,  1915;  Worden-AUen  Co.  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  July  15,  1915. 

For  excessive  switching  charges:  Prindle  t.  Chicago  &  N.  W.  R. 
Co.  June  14, 1915. 

Reparation  was  refused  in  the  following  cases : 

California. — For  excessive  demurrage  charges :  Gold  Banner  Asso. 
V.  Atchison,  T.  &  S.  F.  R.  Co.  Case  No.  691,  Decision  No.  2179, 
Feb.  27,  1915;  Julius  Heyman  Co.  v.  Atchison,  T.  P.  &  S.  P.  R.  Co. 
Case  No.  738,  Decision  No.  2181,  Feb.  27,  1915. 

Illinois. — For  excessive  freight  charges:  Bowman  Dairy  Co.  v. 
Chicago  &  N.  W.  R.  Co.  No.  2863,  AprQ  8,  1915;  Sycamore  Iron 
&  Metal  Co.  v.  Chicago  G.  W.  R.  Co.  No.  3553,  May  6,  1915;  Gen- 
eral Chemical  Co.  v.  Chicago  &  E.  I.  R.  Co.  No.  3156,  June  3,  1915; 
General  Chemical  Co.  v.  Chicago  &  E.  I.  R.  Co.  No.  3156,  June  22, 
1916. 

Louisiana. — For  excessive  switching  charges:  Green  Bros.  Lum- 
ber Co.  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  No.  2368,  June  23,  1915. 

Missouri. — For  disputed  meter  bills.  No.  599,  Feb.  6,  1915. 
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HENRY  E.  MEEKER,  Surviving  Partner  of  the  Firm  of  Meelrar 
&  Company,  Petitioner, 

V. 

LEHIGH  VALLEY  RAILROAD  COMPANY. 

[No.  434.] 

(236  U.  S.  412,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep,  328.) 

Limitation    of    actions -^  Penalties    or    forfeitures -^Heparaltion    t» 
sMppers ^Unreasonable  rates '^Vnjuet  diserintination. 

The  five  yeaxs'  limitation  prescribed  by  U.  S.  Rev.  Stat.  S  1047, 
Comp.  Stat.  1913,  {  1712,  for  suite  or  prosecutions  for  a  ''penalty 
or  forfeiture,  pecuniary  or  otherwise,  accruing  under  the  laws  of  the 
United  States,"  does  not  govern  a  reparation  action  brought  under  the 
interstate  commerce  act  of  February  4,  1887  (24  Stat,  at  L.  379,  chap. 
104,  Comp.  Stat.  1013,  f  8563),  f  16,  as  amended  by  the  act  of  June 
29,  1906  (34  Stat,  at  L.  584,  chap.  3591,  Comp.  Stat.  1913,  f  8563),  to 
recover  from  a  carrier  the  damages  alleged  to  have  been  sustained  by  a 
shipper,  and  awarded  by  the  Interstate  Commerce  Commission,  by  rea- 
P.U.R.1916D. 
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■on  of  the  carrier's  violation  of  the  prohibitions  of  those  acta  against 
unreasonable  rates  and  unjust  discrimination. 

Federal  courts  —  Rules  of  decision  —  State  statutes  of  limitation. 

State  statutes  of  limitation  which  might  otherwise  be  applicable 
were  superseded  as  to  reparation  claims  already  accrued,  if  not  already 
barred  by  such  statutes,  as  well  as  to  those  thereafter  accruing,  by  the 
provisions  of  the  act  of  June  29,  1906  (34  Stat,  at  L.  684,  chap.  3591, 
Comp.  Stat.  1913,  {  8663),  amending  the  act  of  February  4,  1887  (24 
Stat,  at  L.  379,  chap.  104,  Oomp.  Stat.  1913,  f  8663),  f  16,  by  limiting 
to  two  years  from  the  accrual  of  the  claim  the  time  for  invoking  action 
by  the  Interstate  Commerce  Conmiission  upon  complaints  l^  shippers 
for  damages  alleged  to  have  been  sustained  by  reason  of  a  carrier'a 
overcharges  or  unjust  discriminations,  with  a  proviso  that  "claims  ac- 
crued prior  to  the  passage  of  this  act  may  be  presented  within  one  year." 

Interstate    Commerce    Com,n%ission -^  Reparation    claim  —  JLimftalion 
-^Accrued  claims. 

All  accrued  claims  for  damages  sustained  by  a  shipper  through  a 
carriers'  violation  of  the  prohibitions  in  the  act  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1918,  f  8663),  |f  1  and  2, 
against  unreasonable  rates  and  unjust  discriminations,  if  not  already 
barred  by  the  applicable  state  statutes  of  limitation,  were  saved,  though 
accruing  more  than  two  years  before  the  enactment  of  June  29,  1906 
(34  Stat,  at  L.  584,  chap.  8691,  Comp.  Stat.  1913,  f  8663),  amending  f  16 
of  the  earlier  act  by  limiting  the  time  for  invoking  action  by  the  Commis- 
sion upon  such  claims  to  two  years  from  the  accrual  of  the  claim,  by 
the  proviso  that  "claims  accrued  prior  to  the  passage  of  this  act  may 
be  presented  within  one  year." 

Interstate    Commerce   Commission --'Reparation   claim  ^  Lin%itation 
'-Accrued  claims. 

The  year  granted  by  the  amendment  of  the  act  of  June  29,  1906 
(34  Stat,  at  L.  684,  chap.  3691,  Comp.  Stat.  1913,  §  8563),  to  the  act 
of  February  4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1913^ 
f  8563),  f  16,  for  the  presentment  to  the  Interstate  Commerce  Commis- 
sion of  claims  accrued  prior  to  the  passage  of  the  amendatory  act  for 
damages  sustained  by  a  shipper  through  a  carrier's  violation  of  the 
prohibitions  in  f  |  1  and  2,  of  the  earlier  act  against  unreasonable  rates- 
and  imjust  discriminations  must  be  deemed  to  have  begun  to  run  from 
August  28,  1906,  notwithstanding  the  proviso  of  the  concluding  section 
of  the  amendatory  mei  that  "this  aet  shall  take  effect  and  be  in  force 
from  and  after  its  passage,"  in  view  of  the  postponement  of  its  effective- 
date  for  sixty  days  by  a  joint  resolution  adopted  on  the  day  following 
its  approval. 

Appeal '''Objections-^  Admission  of  documentary  evidence -^^  Waiver. 
An  objection  to  admitting  the  reports  of  the  Interstate  Commerce 
Commission  in  evidence  in  an  action  brought  under  the  act  of  February 
4,  1887  (24  Stat  at  L.  379,  chap.  104,  Comp.  Stat.  1913,  |  8663),  f  16, 
as  amended  by  the  act  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1913,  f  8563),  to  recover  from  a  carrier  damages  alleged 
to  have  been  sustained  by  a  shipper  and  awarded  by  the  Interstate  Com- 
merce Conunission,  by  reason  of  the  carrier's  violation  of  the  prohibit 
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tions  of  those  statuteB  against  unreasonable  rates  and  unjust  discrimi- 
nations, which  objection  is  based  upon  the  ground  that  such  reports 
oontain  other  statements  than  findings  of  fact,  if  not  obviated  by  exclud- 
ing the  supposed  objectionable  portions  of  the  reports  from  wbac  was 
read  by  counsel  to  the  jury,  was  waived  where  the  court's  attention  was 
not  directed  to  the  subject  when  the  jury  was  charged. 

Interstate    Commerce   Commiseion'^BepertS'^  Ultimate    or   eviden- 
tiary facts. 

The  ultimate  facts  rather  than  the  evidential  facts  are  to  be 
stated  by  the  Interstate  Commerce  Commission  in  the  report  which  that 
Commission,  under  the  act  of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104,  Comp.  Stat  1913,  f  8563),  |  14,  as  amended  by  the  act  of 
June  29, 1906  (34  Stat,  at  L.  584,  chap.  3591,  Comp.  Stat.  1913,  §  8563), 
must  make  upon  investigating  a  complaint,  which  report  under  that 
statute  "shall  state  the  conclusions  of  the  Commission,  together  with 
its  decision,  order,  or  requirement  in  the  premises,"  and  if  damages  be 
awarded  "shall  include  the  findings  of  fact  on  which  the  award  is 
made." 

Damages  —  Reparation  to  shipper  —  Rebating  —  Unreasonable  rates. 

The  damages  awarded  to  a  shipper  by  the  Interstate  Commerce 
Commission  as  reparation  for  unjust  discrimination  and  unreasonable 
rates,  which,  under  the  act  of  February  4,  1887  (24  Stat,  at  L.  379, 
chap.  104,  Comp.  Stat.  1913,  §  8563),  §  8,  shaU  be  the  "full  amount 
of  damages  sustained,"  may  be  measured  respectively  by  the  rebate 
to  a  favored  competitor,  and  by  the  charge  in  excess  of  what  would 
have  been  a  reasonable  rate,  if  the  evidence  shows  that  such  amounts 
represent  the  claimant's  actual  pecuniary  loss. 

Interstate  Con^msree  Oom.n^ission  —  Review  of  findings. 

Findings  of  the  Interstate  Commerce  Commission  on  a  claim  by 
a  shipper  for  reparation  because  of  rebating  and  unreasonable  rates, 
which  plainly  import  that  the  amounts  awarded  represent  the  claimant's 
actual  pecuniary  loss,  must  be  presumed,  there  being  no  showing  to  the 
contrary,  to  have  been  justified  by  the  evidence,  where  there  is  a  recital 
in  the  Commission's  report  that  the  findings  are  baaed  upon  the  evidence 
adduced. 

Consttit%Uional  late^Due  process  of  lato—^ury  eriol— Statute  ere- 
ating  presumption. 

The  rebuttable  presumption  estabUahed  by  the  proviaioB  of  the 
act  of  February  4, 1887  (24  SUt.  at  L.  379,  chap.  104,  Comp.  Stat.  1913, 
f  8663),  I  16,  as  amended  by  the  act  of  Jmie  20,  1906  (34  Stat,  at  K 
584,  chap.  3591,  Comp.  Stat.  1913,  |  8563),  that,  in  actions  under  tiiat 
section  to  recover  from  a  carrier  the  damages  alleged  to  have  been 
sustained  by  a  shipper  and  awarded  by  the  Interstate  CommerQe  Com- 
mission by  reason  of  the  carrier's  violation  of  the  provisions  of  thosp 
statutes,  "the  findings  and  order  of  the  Commission  shall  be  prima 
facie  evidence  of  the  facts  therein  stated,"  does  not  infringe  upon  the 
right  of  trial  by  jury,  nor  deny  due  process  of  law. 

Appeal --^  Review  of  facts -^  Allowance  of  attorney's  fee. 

The  carrier  is  not  in  a  position  to  claim  that  the  allowance  of 
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an  attorney's  fee  to  a  shipper  in  an  action  under  the  act  of  February 
4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1913,  S  8663),  f  16, 
as  amended  by  the  act  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1918,  {  8563),  to  recover  from  the  carrier  the  damages  al- 
leged to  have  been  sustained  by  the  shipper  and  awarded  by  the  Inter- 
state Commerce  Commission  by  reason  of  the  carrier's  violations  of 
those  statutes,  is  excessive  as  a  matter  of  fact,  where  such  allowance 
was  baaed  upon  aa  exhibition  of  a  transcript  of  the  proceedings  before 
the  Commission,  and  upon  a  statement  made  in  open  court  in  the 
presence  of  coimsel  for  the  carrier  of  the  services  rendered  before  the 
Commission  and  in  the  action,  and  such  transcript  and  statement  have 
not  been  made  a  part  of  the  record,  and  it  does  not  appear  that  the 
carrier  offered  any  evidence  tending  to  show  what  would  be  a  reason- 
able allowance,  or  that  it  made  any  objection  or  exception  other  than 
an  exception  to  the  allowance  of  any  fee. 
Costs  ^Attorney's  fees  ^^  Services  before  Interstice  Commerce  Com^ 
m.ission. 

The  services  for  which  an  attorney's  fee  is  to  be  taxed  and  col- 
lected under  the  act  of  February  4,  1887  (24  Stat,  at  L.  379,  chap. 
104,  Comp.  Stat.  1913,  {  8563),  |§  8,  16,  as  amended  by  the  act  of 
June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591,  Comp.  Stat.  1913,  S 
8563),  in  case  of  plaintiff's  final  success  in  an  action  to  recover  from  a 
carrier  the  damages  alleged  to  have  been  sustained  by  a  shipper  and 
awarded  by  the  Interstate  Commerce  Commission  by  reason  of  the  car- 
rier's violation  of  the  provisions  of  those  statutes  must  be  deemed  to  be 
those  incident  to  the  action  in  which  the  recovery  is  had,  and  not  to 
those  before  the  Commission,  in  view  of  the  fact  that  the  Commission 
is  not  to  allow  a  fee,  but  only  to  find  the  amount  of  the  damages  and 
fix  a  time  for  payment,  and  that  if  the  carrier  pays  the  award  within 
the  time  named  no  right  to  an  attorney's  fee  arises. 
Constitutional  law  ^  Due  process  of  law -^  AllouHince  of  attorney's 
fee  to  successful  plaintiff. 

There  is  no  merit  in  the  objection  that  the  provision  of  the  act 
of  February  4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1913, 
§  8563),  f  f  8,  16,  as  amended  by  the  act  of  June  29,  1906  (34  Stat,  at 
L.  584,  chap.  3591,  Comp.  Stat.  1913,  f  8563),  for  the  allowance  of  a 
reasonable  attorney's  fee  in  case  of  plaintiff's  final  success  in  an  action 
to  recover  from  a  carrier  the  damages  alleged  to  have  been  sustained 
by  a  shipper  and  awarded  by  the  Interstate  Commerce  Commission  by 
reason  of  the  carrier's  violation  of  the  provisions  of  those  statutes,  is 
invalid  as  being  purely  arbitrary,  and  as  imposing  a  penalty  for  merely 
failing  to  pay  a  debt. 

[Argued  October  13  and  14,  1914.     Decided  February  23,  1915.1 

Ox  writ  of  Certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  to  review  a  judgment  which  re- 
versed a  judgment  of  the  District  Court  for  the  Eastern  District 
of  Pennsylvania  in  favor  of  plaintiff  in  an  action  to  recover 
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from  a  carrier  the  damages  alleged  to  have  been  sustained  by  t 
shipper  and  awarded  by  the  Interstate  Commerce  Commission 
by  reason  of  the  carrier^s  overcharges  and  unjust  discrimination. 
Judgment  of  Circuit  Court  of  Appeals  reversed;  judgment  of 
District  Court  modified  by  eliminating  an  allowance  of  attoiv 
neys'  fees  for  services  before  the  Conuniasion,  and^  as  modified, 
affirmed. 

See  same  case  below  211  Fed:  785. 

The  facts  are  stated  in  the  opinion. 

Appearances:  Messrs.  John  A.  Garver  and  William  A.  Glas- 
gow, Jr.,  for  petitioner;  Messrs.  John  G.  Johnson,  Frank  H. 
Piatt,  George  W.  Field,  and  Edgar  H.  Boles  for  respondent; 
Messrs.  Joseph  W.  Folk  and  Charles  W.  Needham  for  the  Inter- 
state Commerce  Commission. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the 
court : 

This  was  an  action  under  §  16  of  the  act  to  regulate  com- 
merce* to  recover  from  the  Lehigh  Valley  Railroad  Company 
damages  alleged  to  have  been  sustained  by  a  shipper  and  awarded 
by  the  Interstate  Conamerce  Commission  by  reason  of  the  com- 
pany's violation  of  the  prohibition  in  §§  1  and  2  of  that  act 
against  unreasonable  rates  and  unjust  discrimination.  The 
plaintiff  prevailed  in  the  district  court,  but  the  circuit  court 
of  appeals  reversed  the  judgment  (211  Fed.  785),  and  a  writ 
of  certiorari  granted  under  §  262  of  the  Judicial  Code  [36 
Stat,  at  L.  1162,  chap.  231,  Comp.  Stat.  1913,  §  1239]  brings 
the  case  here  (234  U.  S.  749,  58  L.  ed.  1576,  34  Sup.  Ct.  Eep. 
674). 

The  plaintiff  was  the  surviving  member  of  Meeker  &  Com- 
pany, a  copartnership,  and  sued  in  that  capacity.  This  firm 
was  engaged  in  the  anthracite  coal  trade  in  New  York  city,  and 
was  accustomed  to  purchase  its  coal  at  collieries  in  Pennsylvania, 

1  See  act  February  4, 1S87,  24  Stat,  at  L.  379,  chap.  104,  Oomp.  Stat.  1913, 
f  8563,  and  amendments  of  March  2,  1889,  26  Stat,  at  L.  855,  chap.  382, 
Comp.  SUt.  1913,  I  8669;  February  10,  1891,  26  Stat,  at  L.  743,  chap. 
128,  Comp.  Stat.  1913,  f  8676;  February  8,  1895,  28  Stat,  at  L.  643,  chap.  61, 
Comp.  Stat.  1913,  f  8596;  June  29,  1906,  34  Stat,  at  L.  584,  chap.  3501, 
Comp.  Stat.  1913,  |  8563;  and  June  30,  1906,  34  Stat,  at  L.  838,  Joint 
Resolution  Ko.  47. 
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uni  to  ship  it  over  the  defendant's  railroad  to  tidewater  at  Perth 
Amboy,  New  Jersey,  and  thence  by  vessel  to  New  York.  Two 
distinct  claims  were  involved.  The  first  covered  shipments  from 
November  1,  1900,  to  August  1,  1901,  and  was  grounded  upon 
i4  charge  that  the  railroad  company  had  unjustly  and  injuriously 
discriminated  against  Meeker  &  Company  by  giving  (on  Au- 
gust 1,  1901)  to  another  and  extensive  shipper  of  anthracite 
between  the  same  points  an  indirect  but  substantial  rebate  upon 
^1  shipments  during  the  same  period,  and  that  by  reason  of  this 
rebate  the  other  shipper  had  obtained  a  contemporaneous  service 
in  all  respects  like  that  rendered  for  Meeker  &  Company  at  a 
less  rate  than  was  exacted  from  the  latter.  The  second  covered . 
shipments  from  August  1,  1901,  to  July  17, 1907,  and  was  based 
upon  the  charge  that  the  established  rate  paid  by  Meeker  &  Com- 
pany during  that  period  was  excessive  and  unreasonable. 

On  July  17,  1907,  a  complaint  embodying  both  claims  was 
presented  to  the  Interstate  Conunerce  Conmiission  under  §§  9 
.and  13  of  the  act,  and  after  a  full  hearing  in  which  the  railroad 
•company  was  an  active  participant,  the  Commission  made  a  writ- 
ten report  (21  Inters.  Com.  Eep.  129)  finding  that  the  charge 
of  unjust  discrimination  was  sustained  by  the  evidence,  con- 
demning as  excessive  and  unreasonable  the  rate  which  was  in 
•effect  from  August  1,  1901,  to  the  date  of  the  report,  naming 
what  was  deemed  a  maximum  reasonable  rate,  holding  that  the 
claimant  was  entitled  to  an  award  of  reparation  upon  both 
•claims,  and  directing  that  further  proceedings  be  had  to  deter- 
Tnine  the  amount  to  be  awarded.  Under  §  15  of  the  act  an  order 
was  then  made  requiring  the  railroad  company,  within  a  time 
named,  to  cease  giving  effect  to  the  prior  rate  found  unreason- 
-able,  and  to  establish  a  new  rate  not  exceeding  that  found  rea- 
sonable. 

Thereafter  a  further  hearing  was  had  at  which  additional 
•evidence  bearing  upon  the  question  of  reparation  was  presented, 
and,  on  May  7,  1912,  the  Commission  made  a  supplemental 
leport,  saying  (23  Inters.  Com.  Rep.  480) : 

"In  our  original  report  we  found  that  the  rates  charged  com- 
plainant for  the  transportation  of  anthracite  coal  from  the 
Wyoming  coal  region  in  Pennsylvania  to  Perth  Amboy,  New 
Jersey,  during  the  period  from  November  1,  1900,  to  August  1, 
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1901,  were  unjustly  discriminatory  in  violation  of  §  2  of  the 
act,  to  the  extent  that  they  exceeded  the  rates  contemporaneoo*- 
ly  charged  the  Lehigh  Valley  Coal  Company  under  the  contract 
then  in  effect  between  that  company  and  defendant ;  and  we  far- 
ther found  that  the  rates  in  effect  from  August  1,  1901,  to  July 
17,  1907,  were  unreasonable  to  the  extent  that  they  exceeded 
rates  of  $1.40  per  gross  ton  on  prepared  sizes,  $1.30  on  pea,  and 
$1.15  on  buckwheat. 

"On  basis  of  our  conclusions  in  the  former  report,  and  upon 
consideration  of  the  evidence  ad4uced  at  the  hearing  upon  the 
question  of  reparation,  we  now  find  that  during  the  period  from 
November  1,  1900,  to  August  1,  1901,  complainant  shipped 
from  the  Wyoming  coal  region  of  Pennsylvania  to  Perth  Am- 
boy,  New  Jersey,  55,257.75  tons  of  coal  of  prepared  sizes,  16,- 
689.76  tons  of  pea  coal,  11,448.93  tons  of  buckwheat  coal,  and 
4,926.77  tons  of  rice  coal,  and  paid  charges  thereon,  amounting 
to  $129,989.18,  at  the  rates  found  to  have  been  unjustly  dis- 
criminatory; that  complainant  has  been  damaged  to  the  extent 
of  the  difference  between  the  amount  which  he  did  pay  and 
$118,979.86,  the  amount  which  he  would  have  paid  had  he  been 
given  the  benefit  of  the  rates  applied  by  defendant  to  similar 
shipments  of  the  Lehigh  Valley  Coal  Company;  and  that  he  is, 
therefore,  entitled  to  an  award  of  reparation  in  the  sum  of  $11,- 
009.33;  with  interest  thereon  from  August  1,  1901.  We  find 
further  that  from  August  1,  1901,  to  July  17,  1907,  complain- 
ant shipped  from  the  Wyoming  coal  region  in  Pennsylvania  to 
Perth  Amboy,  New  Jersey,  246,870.15  tons  of  coal  of  prepared 
si^es,  106,051.09  tons  of  pea  coal,  and  87,250  tons  of  buckwheat 
coal,  and  paid  charges  thereon  amounting  to  $685,375.27,  at  the 
rates  found  to  have  been  unreasonable;  that  complainant  has 
been  damaged  to  the  extent  of  the  difference  between  the  amount 
which  he  did  pay  $626,945.62,  the  amount  which  he  would  have 
paid  at  the  rates  found  reasonable,  less  $198.20  deducted  by 
stipulation  of  all  parties  on  account  of  certain  claims  already 
paid;  and  that  he  is,  therefore,  entitled  to  an  additional  award 
of  reparation  in  the  sum  of  $58,236.45,  with  interest,  amount- 
ing to  $27,750.64,  on  the  individual  charges  comprising  said 
sum  from  the  dates  of  payment  thereof  to  September  1,  1911, 
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together  with  interest  on  said  sum  of  $58^236.45  from  September 
1,  1911. 

•  •••••• 

'The  exhibits  showing  details  respecting  the  shipments  upon 
which  reparation  is  asked  are  too  extensive  to  be  set  forth  in 
this  report  But  inasmuch  as  the  accuracy  of  the  figures  in  said 
exhibits  respecting  the  shipments  made,  freight  charges  paid, 
and  reparation  due,  is  conceded  of  record  by  defendant,  we  deem 
it  unnecessary  to  make  detailed  findings  respecting  the  numer- 
ous shipments  involved." 

Thereupon  the  Commission  made  and  entered  of  record  an 
order  for  reparation  which,  with  a  slight  amendment  made  June 
15,  1912,  was  as  follows: 

'This  case  being  at  issue  upon  complaint  and  answers  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having,  on  tiie  date  hereof,  made  and 
filed  a  supplemental  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof: 

'It  is  ordered,  that  defendant  Lehigh  Valley  Railroad  Com- 
pany be  and  it  is  hereby  authorized  and  required  to  pay  unto 
complainant,  Henry  E.  Meeker,  surviving  partner  of  Henry  E. 
Meeker  and  Caroline  H.  Meeker,  copartners,  trading  as  Meeker 
&  Company,  on  or  before  the  1st  day  of  August,  1912,  the  sum 
of  $11,009.33,  with  interest  thereon,  at  the  rate  of  6  per  cent 
per  annum,  from  the  1st  day  of  August,  1901,  as  reparation  for 
unjustly  discriminatory  rates  charged  for  the  transportation  of 
anthracite  coal  from  the  Wyoming  coal  region  in  Pennsylvania 
to  Perth  Amboy,  New  Jersey,  which  rates  so  charged  have  been 
found  by  this  Commission  to  have  been  unjustly  discriminatory, 
as  more  fully  and  at  large  appears  in  and  by  said  report  of  the 
Commission. 

"It  is  further  ordered,  that  defendant  Lehigh  Valley  Railroad 
Company  be  and  it  is  hereby  authorized  and  required  to  pay 
unto  complainant,  Henry  E.  Meeker,  surviving  partner  of  Henry 
E.  Meeker  and  Caroline  H.  Meeker,  copartners,  trading  as 
Meeker  &  Company,  on  or  before  the  1st  day  of  August,  1912, 
the  sum  of  $68,236.45,  with  interest  thereon  at  the  rate  of  6 
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per  cent  per  annum,  amounting  to  $27,750.64,  upon  the  various 
individual  charges  comprising  said  sum  from  the  dates  of  pay- 
ment thereof  to  September  1,  1911,  as  itemized  in  complainant's 
Exhibit  2,  together  with  interest  at  the  rate  of  6  per  cent  per 
annum  on  said  sum  of  $58,236.45,  from  September  1,  1911,  as 
reparation  for  unreasonable  rates  charged  for  the  transportation 
of  various  shipments  of  anthracite  coal  from  the  Wyoming  coal 
region  in  Pennsylvania  to  Perth  Amboy,  Xew  Jersey,  which 
rates  so  charged  have  been  found  by  this  Commission  to  have 
been  unreasonable,  as  more  fully  and  at  large  appears  in  and 
by  said  report  of  the  Commission."  . 

Although  duly  served  with  a  copy  of  this  order,  the  railroad 
company  refused  to  comply  with  i£;  and,  on  September  3,  1912, 
after  the  time  allotted  for  compliance  had  expired,  the  plaintiff, 
conformably  to  §  16  of  the  act,  filed  in  the  district  court  his 
petition  setting  forth  briefly  the  causes  for  which  he  claimed 
damages  and  the  reports  and  orders  of  the  Commission,  and 
praying  judgment  against  the  railroad  company  for  the  amounts 
claimed  and  awarded  and  for  interest  and  costs,  including  a 
reasonable  attorney's  fee.  The  defendant  answered  denying  the 
claims  set  forth  in  the  petition,  and  asserting  that  they  were 
barred  by  the  applicable  statute  of  limitations  that  the  Com- 
mission was  without  jurisdiction  ^^to  make  the  findings  and 
order  of  reparation"  relied  upon,  and  that  "there  was  before  the 
Commission  no  substantial  evidence  to  sustain  said  findings  and 
said  order."  A  trial  resulted  in  a  verdict  for  the  plaintiff  as- 
sessing the  damages  at  $109,280.17,  the  total  amount  awarded 
by  the  Commission  with  interest,  and  judgment  was  entered  for 
this  sum  with  costs,  including  an  attorney's  fee. 

At  the  trial  the  plaintiff  produced  no  evidence  tending  to  show 
imjust  discrimination,  exaction  of  unreasonable  rates,  injury 
to  Meeker  &  Company,  or  what  damages  were  sustained  by  them, 
other  than  the  evidence  aflforded  by  the  reports  and  orders  of 
the  Conmxission ;  and  the  defendant  produced  no  evidence  what- 
ever, save  some  computations  intended  to  be  helpful  in  deter- 
mining how  much  of  the  claims  was  barred  according  to  each  of 
several  views  advanced  respecting  the  applicable  statute  of  limi- 
tations. 
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Whether  the  claims  were  barred  in  whole  or  in  part  by  some 
applicable  statute  is  one  of  the  questions  which  the  record  pre- 
sents, and  to  dispose  of  it  we  must  notice  three  statutes  upon 
which  the  defendant  relies. 

One  of  these  is  Rev.  Stat.  §  1047,  Comp.  Stat  1913,  §  1712, 
which  places  a  limitation  of  five  years  upon  any  "suit  or  prose- 
cution for  a  penalty  or  forfeiture,  pecuniary  or  otherwise,  ac- 
cruing under  the  laws  of  the  United  States."  The  words  "pen- 
alty or  forfeiture"  in  this  section  refer  to  something  imposed 
in  a  punitive  way  for  an  infraction  of  a  public  law,  and  do  not 
include  a  liability  imposed  solely  for  the  purpose  of  redressing 
a  private  injury,  even  though  the  wrongful  act  be  a  public  of- 
fense, and  punishable  as  such.  Here  the  liability  sought  to  be 
enforced  was  not  punitive,  but  strictly  remedial,  as  is  shown  by 
§§  8,  9,  14,  and  16  of  the  act  to  regulate  commerce.  So  §  1047 
was  not  applicable.  Chattanooga  Foundry  &  Pipe  Works  v.  At- 
lanta, 203  U.  S.  390,  397,  51  L.  ed.  241,  244,  27  Sup.  Ct.  Eep. 
65 ;  O'Sullivan  v.  Felix,  233  U.  S.  318,  58  L.  ed.  980,  34  Sup. 
Ct.  Rep.  596 ;  Huntington  v.  Attrill,  146  U.  S.  657,  666-669, 
36  L.  ed.  1123,  1127,  1128,  13  Sup.  Ct  Rep.  224;  Brady  v. 
Daly,  175  TJ.  S.  148,  44  L.  ed.  109,  20  Sup.  Ct.  Rep.  62. 

Next  in  order  is  a  Pennsylvania  statute  containing  a  limita- 
tion of  six  years.  2  Stewart's  Purdon's  Dig.  13th  ed.  2282.  It 
could  apply  only  in  the  absence  of  a  controlling  Federal  statute. 
Rev.  Stat.  §  721,  Comp.  Stat  1913,  §  1538 ;  Campbell  v.  Haver- 
hill, 155  U.  S.  610,  39  L.  ed.  280,  15  Sup.  Ct  Rep.  217;  Mc- 
Claine  v.  Rankin,  197  U.  S.  154,  158,  49  L.  ed.  702,  704,  25 
Sup.  Ct  Rep.  410,  3  Ann.  Cas.  500 ;  O'Sullivan  v.  Felix,  23g 
TJ.  S.  318,  58  L.  ed.  980,  34  Sup.  Ct  Rep.  596.  Such  a  statute 
was  adopted  and  put  in  force  before  any  part  of  either  claim  fell 
within  the  bar  of  the  local  limitation.  By  the  act  of  June  29, 
1906,  34  Stat  at  L.  584,  590,  chap.  3591,  Comp.  Stat  1913, 
§§  8563,  8584,  Congress  amended  §  16  of  the  act  to  regulate 
commerce  by  incorporating  therein  the  following  limitations: 
"All  complaints  for  the  recovery  of  damages  shall  be  filed  with 
the  Commission  within  two  years  from  the  time  the  cause  of 
action  accrues,  and  not  after,  and  a  petition  for  the  enforcement 

of  an  order  for  the  payment  of  money  shall  be  filed  in  the  circuit 
P.U.R.1916D. 


Digitized  by  VjOOQIC 


1082  UNITED  STATES  SUPREME  C50URT. 

court '  within  one  year  from  the  date  of  the  order^  and  not  after: 
Provided,  that  claims  accrued  prior  to  the  passage  of  this  act 
may  be  presented  within  one  year."  The  words  of  the  proviso 
make  it  certain  that  the  amendment  was  to  reach  claims  already 
accrued  as  well  as  those  thereafter  accruing*  And  while  there 
doubtless  was  no  purpose  to  revive  claims  then  barred  by  local 
statutes,  it  is  evident  that  Congress  intended  to  take  all  other 
claims  out  of  the  operation  of  the  varying  laws  of  the  several 
states  and  subject  them  to  limitations  of  its  own  creation  which 
would  operate  alike  in  all  the  states. 

This  amendment  is  the  third  statute  upon  which  the  defend- 
ant relies,  the  contentions  advanced  thereunder  being  (a)  that 
it  prevented  the  Commission  from  considering  any  claim  accrued 
more  than  two  years  prior  to  the  amendment,  and  (b)  that  the 
year  granted  for  filing  claims  which  accrued  before  the  amend- 
ment expired  June  28,  1907.  Either  contention,  if  sound,  would 
defeat  all  of  the  first  claim  in  suit  and  the  major  part  of  the 
second. 

The  first  contention  is  plainly  not  tenable.  The  amendment 
contained  a  general  provision  limiting  the  time  for  invoking  ac- 
tion by  the  Commission  upon  complaints  for  damages  to  two 
years  from  the  accrual  of  the  claim,  and  also  a  proviso  saying 
that  "claims  accrued  prior  to  the  passage  of  this  act  may  be 
presented  within  one  year."  The  proviso  was  in  the  nature  of 
a  saving  clause,  and,  while,  as  before  observed,  it  probably  was 
not  intended  to  revive  claims  which  were  then  barred  by  appli- 
cable local  laws,  we  think  there  is  no  warrant  for  saying  that  it 
was  not  intended  to  include  claims  accrued  more  than  two  years 
hef ore  the  amendment.  The  plain  import  of  the  words  is  to  the 
contrary.  The  Commission  has  uniformly  construed  it  as  per- 
mitting all  accrued  claims,  not  already  barred,  to  be  presented 
within  the  year  named,  and  we  think  they  reasonably  could  not 
have  done  otherwise. 

The  other  contention  turns  upon  the  sense  in  which  the  words 
"the  passage  of  this  act"  were  used  in  the  proviso.  The  act  con- 
tained a  concluding  section  saying,  "this  act  shall  take  effect  and 

iTbe  Judicial  Code,  |  291,  [36  Stat,  at  L.  1167,  chap.  231,  Comp.  Stat. 
191;),  i  l^t>8J,  wliich  became  effective  January  1,  1912,  requires  that  the 
words  "circuit  court"  be  read  ^'district  court." 
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be  in  force  from  and  after  its  passage;"  but,  on  the  daj  follow- 
ing its  approval,  its  effective  date  was  postponed  by  a  joint  reso- 
lution for  sixty  daysr;  that  is,  from  June  29  to  August  28,  1906. 
34  Stat,  at  L.  838.  If  the  act  be  separately  considered  and  the 
proviso  read  in  connection  with  the  concluding  section,  we  think 
it  is  apparent  that  the  words  named  referred  to  the  time  when 
the  act  was  to  speak  and  operate  as  a  law,  and  that  the  year 
given  for  filing  accrued  claims  was  to  be  reckoned  from  that 
time.  In  other  words,  the  meaning  was  the  same  as  if  the  pro- 
viso had  said,  "claims  accrued  heretofore  may  be  presented  with- 
in one  year  hereafter;"  or  "claims  accrued  before  this  act  be- 
comes effective  may  be  presented  within  one  year  thereafter." 
It  was  not  an  instance  where  words  referring  to  the  date  of  pas- 
sage were  chosen  to  distinguish  it  from  the  effective  date  of  the 
act,  for  the  act  was  to  take  e£^t  and  be  in  force  upon  its  pas- 
sage, and  therefore  there  was  no  occasion  for  such  a  distinction. 
And,  coming  to  the  joint  resolution,  we  think  it  did  not  affect 
the  sense  of  the  words  in  the  proviso.  That  was  to  be  determined 
in  the  light  of  the  situation  in  which  they  were  used,  and  not 
by  what  subsequently  happened.  !N'ot  only  so,  but  the  purpose 
of  the  joint  resolution  was  to  cause  the  act  to  speak  and  -operate 
at  the  end  of  the  sixty  days  as  if  that  were  the  time  of  its  pas- 
sage. In  the  meantime  the  act  laid  no  duty  upon  this  or  any 
other  claimant,  and  when  the  sixty  days  expired  it  gave  a  full 
year  for  presenting  accrued  claims,  and  not  a  year  less  sixty 
days.  See  Ke  Howe,  112  N.  Y.  100,  2  L.K.A.  826,  19  2f.  E. 
513 ;  Harding  v.  People,  10  Colo.  387,  892,  15  Pac.  727 ;  State 
ex  rel.  Churchill  v.  Bemis,  45  Neb.  724,  739,  64  N.  W.  348; 
Patrick  v.  Perryman,  62  111.  App.  514,  518 ;  Schneider  v.  Hus- 
sey,  2  Idaho,  8,  1  Pac.  343 ;  Charless  v.  Lamberson,  1  Iowa,  435, 
443,  63  Am.  Dec.  457.  It  is  not  a  question  of  notice,  as  in 
Diamond  Glue  Co.  v.  United  States  Glue  Co.  187  U.  S.  611, 
615,  616,  47  L.  ed.  328,  332,  333,  28  Sup.  Ct.  Eep.  206,  but  of 
the  meaning  and  operation  of  the  statute. 

It  follows  from  these  views  that  the  complaint,  which  was  filed 
with  the  Commission  July  17,  1907,  was  seasonably  presented, 
and  that  no  part  of  either  claim  was  barred  at  that  time.    And, 

as  the  action  in  the  district  court  was  begun  within  a  year  after 
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the  date  of  the  order  for  reparation/  the  defense  predicated  upon 
the  statute  of  limitations  must  fail. 

With  a  single  exception,  the  other  questions  pressed  upon  our 
attention  center  about  the  use  and  effect  of  the  reports  and  or- 
ders of  the  Commission  as  evidence, — a  subject  concerning  which 
the  courts  below  differed. 

The  pertinent  provisions  of  the  act  to  regulate  commerce  are 
these:  Section  14  requires  the  Commission,  upon  investigating 
a  complaint,  to  make  a  written  report  thereon  ^Vhich  shall  state 
the  conclusions  of  the  Commission,  together  with  its  decision, 
order,  or  requirement  in  the  premises,^'  and,  if  damages  be 
awarded,  "shall  include  the  findings  of  fact  on  which  the  award 
is  made.'^  Section  16  requires  the  Commission,  upon  awarding 
damages  to  a  complaining  party,  to  make  an  order  directing  that 
"the  sum  to  which  he  is  entitle<F^  be  paid  within  a  fixed  time; 
and  then,  after  authorizing  a  suit  to  enforce  payment,  if  the 
order  be  not  obeyed,  provides:  "Such  suit  shall  proceed  in  all 
respects  like  other  civil  suits  for  damages,  except  that  on  the 
trial  of  such  suit  the  findings  and  order  of  the  Commission  shall 
be  prima  facie  evidence  of  the  facts  therein  stated." 

At  the  trial  the  plaintiff  offered  in  evidence  the  reports  and 
orders  of  the  Commission  and  asked  that  the  facts  stated  in  the 
findings  and  orders  be  taken  as  prima  facie  true. 

An  objection  was  interposed  to  the  admission  of  the  reports 
upon  the  ground  that  they  contained  various  statements  which 
il  was  claimed  were  not  findings  of  fact,  and  therefore  were  not 
admissible.  A  colloquy  ensued  between  court  and  counsel  in 
which  counsel  for  the  plaintiff  conceded  that  portions  of  the  re- 
ports should  be  eliminated,  and  suggested  that  this  could  be  done 
in  the  charge  to  the  jury.  As  a  result  of  the  colloquy  the  reports 
were  received  in  evidence,  the  court  observing  that  it  would  in- 
dicate to  the  jury  what  portions  were  to  be  considered.  The 
reports  were  not  read  at  the  time,  but,  when  the  evidence  was 
concluded,  counsel  for  the  plaintiff,  as  the  record  recites,  "read 
to  the  jury  what  he  stated  to  be  material  portions"  of  them. 
The  record  does  not  more  definitely  identify  what  was  read ;  nor 
does  it  show  that  complaint  was  then  made  that  anything  was 
read  that  should  have  been  omitted,  or  that  the  court's  attention 
was  drawn  to  the  subject  at  the  time  of  charging  the  jury,  either 
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"by  a  request  for  a  particular  instruction  thereon,  or  by  excepting 
to  the  absence  of  such  an  instruction.  The  court's  charge  appar- 
ently proceeded  upon  the  theory  that  the  portions  of  the  re- 
ports which  had  been  read  to  the  jury  were  properly  before  them. 
In  these  circumstanoea  .the  objection  cannot  now  be  considered. 
If  it  was  not  obviated  ij  excluding  the  supposedly  objectionable 
portions  of  the  reports  from  what  was  read  to  the  jury,  it  was 
waived  by  the  failure  to  direct  the  court's  attention  to  the  sub- 
ject when  the  jury  was  charged. 

Another  objection  which  was  directed  against  the  orders  as 
well  as  the  reports  is  that  they  contain  no  findings  of  fact,  or, 
at  least,  not  enough  to  sustain  an  award  of  damages.  The  argu- 
ments advanced  to  sustain  this  objection  proceed  upon  the  theory 
that  the  statute  requires  that  the  reports,  if  not  the  orders,  shall 
state  the  evidential  rather  than  the  ultimate  facts,  that  is  to 
say,  the  primary  facts  from  which,  through  a  process  of  rea- 
soning and  inference,  the  ultimate  facts  may  be  determined.  We 
think  this  is  not  the  right  view  of  the  statute,  and  that  what  it 
requires  is  a  finding  of  the  ultimate  facts, — a  finding  which,  as 
applied  to  the  present  case,  would  disclose  (1)  the  relation  of 
the  parties  as  shipper  and  carrier  in  interstate  commerce;  (2) 
the  character  and  amount  of  the  traffic  out  of  which  the  claims 
arose;  (3)  the  rates  paid  by  the  shipper  for  the  service  rendered 
and  whether  they  were  according  to  the  established  tariff;  (4) 
whether  and  in  what  way  unjust  discrimination  was  practised 
against  the  shipper  from  November  1,  1900,  to  August  1,  1901 ; 

(5)  whether,  if  there  was  unjust  discrimination,  the  shipper 
was  injured  thereby,  and,  if  so,  the  amount  of  his  damages; 

(6)  whether  the  rate  collected  from  the  shipper  from  August  1, 
1901,  to  July  17,  1907,  was  excessive  and  unreasonable,  and, 
if  so,  what  would  have  been  a  reasonable  rate  for  the  service; 
and  (7)  whether,  if  the  rate  was  excessive  and  unreasonable* 
the  shipper  was  injured  thereby,  and,  if  so,  the  amount  of  his 
damages.  Upon  examining  the  reports  as  set  forth  in  the  record, 
we  think  they  contain  findings  of  fact  which  meet  the  require- 
ments of  the  statute,  and  that  the  facts  stated  in  the  findings, 
if  taken  as  prima  facie  true,  sustain  the  award  of  the  Commis- 
sion.    True,  the  findings  in  the  original  report  are  interwoven 

with  other  matter,  and  are  not  expressed  in  the  teims  which 
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courts  generally  employ  in  special  findings  of  fact,  but  there  is 
no  difficulty  in  separating  the  findings  from  the  other  matter, 
or  in  fully  understanding  them,  and  particularly  is  this  true 
when  the  two  reports  are  read  together,  as  they  should  be.  We 
say  "should  be"  because  both  were  made  in  the  same  proceeding, 
and  the  later  one  affirmatively  shows  that  it  was  made  to  supple- 
ment and  give  effect  to  the  original. 

But  it  is  said  that  the  reports  disclose  that  tiie  Conunission 
applied  an  erroneous  and  inadmissible  measure  of  damages,  and 
therefore  that  no  effect  can  be  given  to  the  award.     What  the 
reports  really  disclose  is  that  the  Commission,  "upon  considera- 
tion of  the  evidence  adduced  upon  the  hearing  upon  the  question 
of  reparation,"  found  (a)  that  by  reason  of  the  unjust  discrimi- 
nation resulting  from  giving  iie  rebate  to  the  Lehigh  Valley 
Coal  Company  Meeker  &  Companyvwere  "damaged  to  the  extent 
of  the  difference"  between  what  theyYCtually  paid  from  Novem- 
ber 1,  1900,  to  August  1,  1901,  and  A^hat  they  would  have  paid 
had  they  been  dealt  with  on  the  same  ba^s  as  was  the  Coal  Com- 
pany; and  (b)  that  by  reason  of  being  charged  an  excessive  and 
unreasonable  rate  from  August  1,  1901,  to  V^ly  17,  1907,  Meek- 
er &  Company  were  "damaged  to  the  extei^^  ^^  ^^^  difference 
between  what  they  actually  paid  and  what  th>5y  would  have  paid 
had  they  been  given  the  rate  which  the  Conmi^ssion  found  would 
have  been  reasonable.     In  this  we  perceive  n^^^i^g  pointing  to 
the  application  of  an  erroneous  or  inadmissible^  measure  of  dam- 
ages.    The  Commission  was  authorized  and  re^Jiir®^  by  §  8  of 
the  act  to  regulate  commerce  to  award  "the  full  fl^^^^^  ^^  ^^^' 
ages  sustained,"  and  that,  of  course,  was  to  be  deff®"^^®^  from 
the  evidence.     If  it  showed  that  the  damages  co**^®^?^^^®^  ^^ 
the  rebate  in  one  instance  and  to  the  overcharge  M^  ^^^  other, 
the  claimant  was  entitled  to  an  award  upon  that  wP^sis.      xne 
case  of  Pennsylvania  R.  Co.  v.  International  Coal  MSP*  ^*  ^^ 
U.  S.  184,  57  L.  ed.  1446,  33  Sup.  Ct.  Rep.  893,  is  citJI^^  '^^^l^' 
ing  otherwise,  but  it  does  not  do  so.  .  There  a  shipper^m^^™^^ 
proving  that  he  sustained  any  damages,  sought  to  recovefc  "^™ 
a  carrier  for  giving  a  rebate  to  another  shipper,  and  this  ot|^^' 
referring  to  §  8,  said  (p.  203) :    'The  measure  of  damages  TJK^ 
the  pecuniary  loss  inflicted  on  the  plaintiff  as  the  result  of  th? 
rebate  paid.     Those  damages  might  be  the  sam6  as  the  rebate,. 
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or  less  than  the  rebate,  or  many  times  greater  than  the  rebate; 
but  unless  they  were  proved,  they  could  not  be  recovered.  What- 
ever they  were  they  could  be  recovered."  There  is  nothing  in 
either  report  of  the  Commission:  which  is  in  conflict  with  what 
was  said  in  that  case.  On  the  contrary,  the  plain  import  of  the 
findings  is  that  the  amounts  awarded  represent  the  claimant's 
actual  pecuniary  loss;  and,  in  view  of  the  recital  that  the  find- 
ings were  based  upon  the  evidence  adduced,  it  must  be  presumed, 
there  being  no  showing  to  the  contrary,  that  they  were  justified 
by  it 

It  is  also,  urged,  as  it  was  in  the  courts  below,  that  the  provi- 
sion in  §  16  that,  in  actions  like  this,  ''the  findings  and  order  of 
the  Commission  shall  be  prima  facie  evidence  of  the  facts  there- 
in stated"  is  repugnant  to  the  Constitution  in  that  it  infringes 
upon  the  right  of  trial  by  jury  and  operates  as  a  denial  of  due 
process  of  law. 

This  provision  only  establishes  a  rebuttable  presumption.  It 
cuts  off  no  defense,  interposes  no  obstacle  to  a  full  contestation 
of  all  the  issues,  and  takes  no  question  of  fact  from  either  court 
or  jury.  At  most,  therefore,  it  is  merely  a  rule  of  evidence.  It 
does  not  abridge  the  right  of  trial  by  jury,  or  take  away  any  o| 
its  incidents.  Nor  does  it  in  anywise  work  a  denial  of  due  proc- 
ess of  law.  In  principle  it  is  not  unlike  the  statutes  in  many 
of  the  states,  whereby  tax  deeds  are  made  prima  facie  evidence 
of  the  regularity  of  all  the  proceedings  upon  which  their  validity 
depends.  Such  statutes  have  been  generally  sustained.  Pillow 
V.  Eoberts,  13  How.  472,  476,  14  L  ed.  228,  230;  Marx  v. 
Hanthom,  148  U.  S.  172,  182,  37  L.  ed.  410,  413,  13  Sup.  Ct. 
Rep.  508;  Turpin  v.  Lemon,  187  U.  S.  51,  59,  47  L.  ed.  70, 
74,  23  Sup.  Ct.  Rep.  20;  Cooley,  Const.  Lim.  7th  ed.  525,  as 
have  many  other  state  and  Federal  enactments  establishing  other 
rebuttable  presumptions.  Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnip- 
seed,  219  U.  S.  35,  42,  65  L,  ed.  78,  80,  82  L.R.A.(N.S.)  226, 
31  Sup.  Ct  Rep.  136,  Ann.  Cas.  1912A,  463,  2  N.  C.  C.  A. 
243;  Lindsley  v.  Natural  Carbonic  Gas  Co.  220  U.  S.  61,  81, 
55  L.  ed.  369,  378,  31  Sup.  Ct  Rep.  837,  Ann.  Cas.  1912C, 
160;  Reitler  v.  Harris,  223  U,  S.  437,  56  L.  ed.  497,  32  Sup. 
^^d  ^  Ct  Rep.  248 ;  Luria  v.  United  States,  231  U.  S.  9,  25,  58  L.  ed. 
I  of  ^     101,  106,  34  Sup.  Ct  Rep.  10.    An  instructive  case  upon  the 
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subject  is  Holmes  v.  Hunt,  122  Mass.  505,  23  Am.  Rep.  381, 
where,  in  an  elaborate  opinion  by  Chief  Justice  Gray,  a  statute 
making  the  report  of  an  auditor  prima  facie  evidence  at  the 
trial  before  a  jury  was  held  to  be  a  legitimate  exercise  of  legis- 
lative power  over  rules  of  evidence,  and  in  nowise  inconsistent 
with  the  constitutional  right  of  trial  by  jury.  And  in  Chicago, 
B.  &  Q.  R.  Co.  V.  Jones,  149  111.  361,  382,  24  L.R.A.  141,  4 
Inters.  Com.  Rep.  683,  41  Am.  St  Rep.  278,  37  N.  E.  247,  a 
like  ruling  was  made  in  respect  of  a  statutory  provision  similar 
to  that  now  before  us. 

Complaint  is  made  because  the  court  refused  to  direct  a  ver- 
dict for  the  defendant,  but  of  this  it  suffices  to  say  tLat  the  rul- 
ing was  undoubtedly  right,  because  the  plaintiffs  evidence,  in- 
cluding the  findings  and  orders  of  the  Commission,  tended  to 
show  every  fact  essential  to  a  recovery  upon  both  claims,  and 
there  was  no  opposing  evidence. 

The  district  court  made  an  allowance  of  $20,000  as  a  fee  for 
the  plaintiif^s  attorneys,  and  directed  that  it  be  taxed  and  col- 
lected as  part  of  the  costs,  the  allowance  being  expressly  appor- 
tioned in  equal  amounts  between  the  services  in  the  proceeding 
before  the  Commission  and  the  services  in  the  action  in  court 
Complaint  is  made  of  this  on  the  grounds  (a)  that  the  allowance 
is,  in  any  view,  excessive,  (b)  that  the  act  does  not  authorize  an 
allowance  for  services  before  the  Commission,  and  (c)  that  the 
provision  authorizing  an  allowance  for  services  in  the  action  is 
invalid  as  being  purely  arbitrary,  and  as  imposing  a  penalty 
merely  for  failing  to  pay  a  debt 

Without  considering  whether  the  mere  amount  of  an  allow- 
ance under  the  statute  can  ever  be  re-examined  here  (see  Rev. 
Stat  §  1011,  Comp.  Stat  §  1672 ;  Martinton  v.  Fairbanks,  112 
U.  S.  670,  672,  28  L.  ed.  862,  863,  6  Sup.  a.  Rep.  321;  W. 
W.  Montague  &  Co.  v.  Lowry,  193  U.  S.  38,  48,  48  L.  ed.  608, 
612,  24  Sup.  Ct  Rep.  307;  New  York  C.  &  H.  R  R,  Co.  v. 
Fraloff,  100  U.  S.  24,  81,  25  L.  ed.  531,  634;  New  York,  L. 
E.  &  W.  R.  Co.  V.  Winter,  143  U.  S.  60,  76,  36  L.  ed.  71,  80, 
12  Sup.  Ct  Rep.  356,  8  Am.  Neg.  Cas.  690),  we  are  clear  that 
it  cannot  be  in  this  instance.  The  record  discloses  that  the  al- 
lowance was  predicated  upon  an  exhibition  of  a  transcript  of  the 
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proceedings  before  the  Commisaioii  and  upon  a  statement  made 
in  open  oourt,  in  the  presence  of  counsel  for  the  defendant,  of 
the  services  rendered  before  the  Commission  and  in  the  action. 
But  the  transcript  and  statement  have  not  been  made  part  of 
this  record,  and  so  we  cannot  know  what  was  shown  by  them, 
and  cannot  judge  of  their  bearing  upon  the  amount  of  the  allow- 
ance. Besides,  it  does  not  appear  that  the  defendant  offered  any 
evidence  tending  to  show  what  would  be  a  reasonable  allowance, 
or  that  it  in  any  way  objected  or  excepted  to  the  amount  of  the 
allowance  when  it  was  made.  The  only  exception  reserved  was 
addressed  to  the  allowance  of  any  fee  for  the  services  before  the 
Commission  or  for  those  in  the  action.  In  this  situation  the 
defendant  is  not  now  in  a  position  to  claim  that,  as  matter  of 
fact^  the  allowanee  is  excessive.  Whether,  as  matter  of  law,  it 
is  objectionable,  is  another  question. 

Section  8  provides  that  a  carrier  violating  the  act  shall  be  lia- 
ble to  any  person  injured  for  the  damages  he  sustains,  ^^ogether 
with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the 
court  in  every  case  of  recovery,  which  attorney's  fee  shall  be 
taxed  and  collected  as  part  of  the  costs  in  the  case."  And  §  16, 
relating  to  actions  to  enforce  claims  for  dam^es  after  the  Com- 
mission has  acted  thereon,  provides:  '^If  the  petitioner  shall 
finally  prevail,  he  shall  be  allowed  a  reasonable  attorney's  fee, 
to  be  taxed  and  collected  as  a  part  of  the  costs  of  the  suit" 

In  our  opinion  the  services  for  which  an  attorney's  fee  is  to 
be  taxed  and  collected  are  those  incident  to  the  action  in  which 
the  recovery  is  had,  and  not  those  before  the  Commission.  This 
is  not  only  implied  in  the  words  of  the  two  provisions  just  quoted, 
but  is  suggested  by  the  absence  of  any  reference  to  proceedings 
anterior  to  the  action.  And  that  nothing  more  is  intended  be- 
comes plain  when  we  consider  a.nother  provision  in.  §  16,  which 
requires  the  Commission,  upon  awarding  damages,  to  make  an 
order  directing  the  carrier  to  pay  the  sum  awarded  ''on  or  before 
a  day  named,"  and  then  declares  that,  if  the  carrier  does  not 
comply  with  the  order  ''within  the  time  limit,"  the  claimant^ 
may  proceed  to  collect  the  damages  by  suit  The  Commission 
is  not  to  allow  a  fee,  but  only  to  find  the  amount  of  the  damages 
and  fix  a  time  for  payment;  and,  if  the  carrier  pays  the  award 
P.U.R.1916D.  69 
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within  the  time  named,  na  right  to  an  attomey^s  fee  ariaes.  It 
is  only  when  the  damages  are  recovered  by  suit  that  a  fee  is  to 
be  allowed,  and  this  is  as  true  of  the  provision  in  §  8  as  of 
that  in  §  16.  The  evident  purpose  is  to  charge  the  carrier  with 
the  costs  and  expenses  entailed  by  a  failure  to  pay  without  suit, 
— if  the  claimant  finally  prevails, — and  to  that  end  to  tax  as 
part  of  the  costs  in  the  suit  wherein  the  recovery  is  had  a  rea- 
sonable fee  for  the  services  of  the  claimant's  attorney  in  in- 
stituting and  prosecuting  that  suit.  It  follows  that  the  district 
court  erred  in  matter  of  law  in  allowing  a  fee  for  services  before 
the  Commission. 

The  contention  that  the  provision  for  an  attorney's  fee  for 
services  in  the  suit  is  invalid  as  being  purely  arbitrary,  and  as 
imposing  a  penalty  for  merely  failing  to  pay  a  debt,  is  without 
merit.  The  provision  is  leveled  against  common  carriers  en- 
gaged in  interstate  commerce,  a  quasi  public  business,  and  is 
confined  to  cases  wherein  a  recovery  is  had  for  damages  result- 
ing from  the  carrier's  violation  of  some  duty  imposed  in  the 
public  interest  by  the  act  tp  regulate  commerce.  Atlantic  Coast 
Line  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186,  208,  56  L.  ed. 
167,  183,  31  L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164.  One 
of  its  purposes  is  to  promote  a  closer  observance  by  carriers  of 
the  duties  so  imposed;  and  that  there  is  also  a  purpose  to  en- 
courage the  payment,  without  suit,  of  just  demands,  does  not 
militate  against  its  validity.  Missouri,  K.  &  T.  R.  Co.  v.  Cade, 
233  U.  S.  642,  651,  68  L.  ed.  1135,  1188,  84  Sup.  Ct  Rep. 
678,  and  eases  cited.  It  requires  that  the  fee  be  reasonable  and 
fixed  by  the  court,  and  does  not  permit  it  to  be  taxed  against 
the  carrier  until  the  plaintiff's  demand  has  been  adjudged  upon 
full  inquiry  to  be  valid.  In  these  circumstances  the  validity 
of  the  provision  is  not  doubtful,  but  certain. 

It  results  from  what  has  been  said  that  the  judgment  of  the 

Circuit  Court  of  Appeals  must  be  reversed  and  that  of  the 

District  Court  must  be  modified  by  eliminating  the  allowance  of 

$10,000  as  an  attorney's  fee  for  services  before  the  Commiaaioni 

and  affirmed  as  so  modified. 

It  is  so  ordered. 
P.U.R.1916D.   .  . 
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.  CALIFORNIA  RAILROAD  OOMMISSIOK. 

IN  BE  SAN  LORENZO  WATER  COMPANY. 
[Decision  No.  2265;  Application  No.  1175.] 

Water -^  Preaoriptive  right  to  tise^  Extent. 

A  prescriptive  right  to  take  water  from  a  source  used  by  other 
companies  can  extend  only  to  the  amount  pumped  prior  to  the  deyelop- 
ment  and  use  of  water  by  the  other  companies. 

Valttation'^  Water  rights -^  Value  included  in  real  estate. 

In  valuing  the  property  of  a  water  utility,  no  separate  allowance 
will,  in  the  absence  of  evidence,  be  made  for  the  value  of  water  rights, 
where  the  allowance  for  the  real  estate  embracing  the  water  site  was 
placed  at  $700  per  acre  beyond  what  it  would  have  been  worth  were  it 
not  water-ljearing  land  with  proved  pumping  capacity. 

Security  issues -^  Amount -^  Property  covei*ed  hy. 

A  water  utility  was  authorized  to  issue  1,280  shares  of  capital 
stock  for  the  purpose  of  purchasing  property  and  to  provide  a  working 
capital  where  the  value  of  the  properties  to  be  purchased  was  found 
to  be  $101,372. 

[March  22,  1916.] 

Application  by  the  San  Lorenzo  Water  Company  to  sell 
its  water  system  at  Hayward  to  Hayward  Water  Company,  and 
of  Hayward  Water  Company  to  buy  said  system  and  to  issue 
stock  in  payment  therefor.  Sale  and  purchase  of  properties  ap- 
proved and  an  issuance  of  securities  approved,  but  in  a  lesser 
amount  than  petitioner  asked  for. 

Appearances:  Oscar  Sutro  for  applicants;  Frank  Mitchell, 
Jr.,  for  the  town  of  Hayward. 

LrOvelandy  Commissioner:  The  original  application  in  the 
above-entitled  matter  was  filed  with  the  Commission  on  June 
11,  1914.  The  application  requested  authority  for  the  issuance 
of  1,487  shares  of  capital  stock  at  $100  par  value,"  of  the  Hay- 
ward Water  Company,  and  for  the  sale  by  the  San  Lorenzo 
Water  Company  of  its  public  utility  property  to  the  Hayward 
Water  Company,  and  for  purchase  by  the  latter  concern  of 
the  property  of  the  San  Lorenzo  Water  Company  and  the  prop- 
erty of  the  Investors  and  Promoters,  a  corporation. 

It  was  set  forth  that  the  proceeds  would  be  used  as  follows: 
1,404  shares  of  &e  capital  stock  of  the  Hayward  Water  Com- 
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pany  to  be  delivered  to  the  Investors  and  Promoters,  3  shares 
to  be  issued  to  the  incorporators  of  the  Hayward  Water  Com- 
pany, and  80  shares  to  be  sold  and  the  proceeds  u$»ed  to  defray 
the  expense  of  organization,  legal  advice,  etc,  and  the  estab- 
lishment of  a  working  capital  of  $3,000.  An  amended  petition 
filed  February  10,  1915,  increased  the  proposed  stock  issue  to 
2,187  shares,  2,104  shares  to  go  to  Investors  and  Promoters. 

The  payment  for  the  property  of  the  San  Lorenzo  Water 
Company,  it  is  stated,  is  to  consist  of  the  assumption  by  the 
Hayward  Water  Company  of  the  indebtedness  of  that  concern, 
amounting,  possibly,  to  $2,000. 

!  The  San  Lorenzo  W^ater  Company,  on  December  29,  1909, 
leased  the  water  utility  property  of  the  Investors  and  Promoters, 
consisting  of  certain  pumping  stations,  wells,  and  transmission 
fand  distribution  pipe  lines,  with  the  necessary  appurtenances, 
then  and  since  used  in  providing  water  supply  for  the  town  of 
Hayward  and  adjacent  territory.  The  rental  was  fixed  at  $3,- 
150  per  annum,  payable  semiannually,  and  the  lease  was  for  a 
term  of  five  years. 

Previous  to  the  public  hearing  of  this  matter  by  the  Com- 
mission, on  September  18,  1914,  an  inspection  of  the  plant  wa:3 
made  by  the  Commission's  hydraulic  engineers,  and  the  bt)oks 
of  the  San  Lorenzo  Water  Company  and  of  the  Investors  and 
Promoters  were  examined  by  the  Commission's  auditor.  The 
examination  of  the  books  disclosed  that  the  actual  investment 
by  the  owners  of  the  plant — the  Invcotors  and  Promoters — has 
been  $111,856,  made  up  as  follows: 

Paid-up  capital  Btoclc  $5,000.00 

Assessments     7ft,970.00 

Earnings  left  in  business,  July,  1892,  to  December,  1913 26,886.00 

Total $111,856.00 

The  investment  was  found  to  have  been — 

In  plant $83,209.00 

Real  estate   14,635.00 

Assets  not  include4  in  intended  sale 14,012.00 

Total    $111,856.00 

It  is  Stated  in  the  report  of  the  auditor  that  no  provision  has 
been  made  for  depreciation;  that  $7,174,  the  amount  at  which 
the  book  value  of  the  old  plant  was  placed,  haa  been  eliminated; 
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and  that  no  interest  or  dividend  has  been  paid  to  the  owners 
at  any  time  during  the  period  July  1,  1892,  to  December  31, 
1913.  The  combined  property  of  the  Investors  and  Promoters 
and  the  San  Lorenzo  Water  Company  is  shown  in  exhibit  "D" 
accompanying  the  application,  to  which  reference  is  hereby 
made,  to  have  a  value  of  $141,600. 

At  the  hearing  held  on  September  18,  1914,  it  developed  that 
the  company  desired  the  valuation  now  determined  by  the  Com- 
mission to  be  fixed  by  stipulation  of  all  parties  and  approved 
by  the  Commission  as  the  value  to  be  used  in  an  application  for 
adjustment  of  rates  which  the  company  proposed  to  file  later. 
Mr.  R.  W.  Hawley,  hydraulic  engineer  of  the  Commission,  ob- 
jected to  the  use  of  the  valuation  then  prepared  by  his  depan- 
ment  for  that  purpose,  claiming  that  the  valuation  for  rate- 
making  purposes  should  receive  more  Careful  consideration  than 
one  used  merely  as  a  measure  of  the  propriety  of  the  issuance 
of  a  block  of  stock. 

An  adjourned  hearing  was  held  on  December  16,  1914,  at 
which  time  valuations  of  the  property  were  submitted  in  testi- 
mony by  G.  L.  Dillman  for  the  applicant,  R.  H.  Goodwin  for 
the  town  of  Hayward,  and  R.  W.  Hawley  for  the  Commission. 
Comparison  of  the  general  features  of  those  values  is  shown  in 
the  following  tabulation: 


Reproduction  Cost. 

Present  Value. 

Dillman. 

Goodwin. 

Hawley. 
$106,969 
*"i2;266* 

Dillman. 

Goodwin. 

Hawley. 

Physical     structures 
Paving    over    miilns 
Real  estate  

$114,117 
12.344 
39.715 
65.000 
20.000 

$241,176 

191.250 
12,111 
10.500 

$86,400 
10,799 
39,715 
55.000 
20,000 

$211,914 

$49,036 
6,731 
10.600 

$66,112 

"iiiieo 

Water  rl;;hts  

Qoing  concern  value 

Totals    

1113.861 

$119,229 

$66,267 

$78,372 

In  the  reports  of  Mr.  Dillman  and  Mr.  Goodwin,  presented 
as  exhibits,  an  overhead  of  10  per  cent  was  added  uniformly 
on  all  property,  excepting  by  Mr.  Goodwin  on  real  estate,  and 
this  has  been  distributed  in  the  above  tabulation  to  compare 
directly  with  the  report  of  Mr.  Hawley,  who  carried  overhead 
directly  into  each  feature. 

Depreciation  of  physical  structures  was  computed  by  Mr. 
Hawley  and  Mr.  Goodwin,  after  examination  of  the  property 
and  comparison  with  the  known  life  of  similar  structures,  using 
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the  probable  life  and  known  age.  Mr.  Dillman  admitted  that 
his  measure  of  depreciation  was  based  purely  upon  his  personal 
judgment,  and  he  minimized  the  yalue  of  analysis  in  detail 
Mr.  Dillman's  reproduction  cost  estimate  was  also  based  upon 
a  visual  examination,  he  believing  ^^that  the  point  of  needless 
lefinement  is  very  largely  exceeded  in  many  of  these  estimates." 
The  greatest  discrepancy  in  the  valuation  of  physical  prop- 
erties is  in  the  distribution  system  where  Mr.  Dillman's  unit 
cost  of  pipe  differs  greatly  from  that  used  by  either  of  the  other 
two  engineers,  and  in  the  pumping  plant.  Here,  admittedly, 
the  engineer  for  the  applicant  has  not  made  examination 
and  computation  in  detail,  and  the  testimony  of  the  engineers 
lor  the  town  of  Hayward  and  for  the  Commission  must,  pre- 
force,  be  given  greater  weight.  The  estimated  cost  of  breaking 
through  and  replacing  pavement  over  mains  is  given  by  Mr. 
Dillman  at  a  total  price,  including  overhead,  of  $12,344.  Mr. 
Goodwin  assesses  this  item  at  $11,011,  and  depreciates  the  same 
to  $6,119.  The  Commission's  engineer  testified  that,  in  his 
belief,  the  pavement  over  mains  should  not  be  considered  an  ad- 
dition to  value,  even  though  by  strict  application  of  the  prin- 
ciple of  re])roduction  cost  it  would  be  proper.  He  claimed  that 
it  should  be  considered  an  item  of  valuation  only  when  the  com- 
].any  had  actually  been  required  to  meet  the  expense  of  cutting 
tlirough  and  replacing  pavement,  but  that  in  a  rate-making  ac- 
tion a  sufficient  depreciation  fund  should  be  provided  to  meet 
this  item  of  expense  when  necessary  to  replace  the  pipe  line  or 
hcrvice  at  the  time  of  replacement  under  pavement.  Going 
concern  value  was  included,  by  Mr.  Dillman  only,  at  $20,000, 
and  he  also  included  water  rights  at  $55,000.  At  the  time  of 
the  preliminary  hearing  it  was  stated  by  Mr.  Dillman  that  he 
had  omitted  both  going  concern  value  and  water  rights,  with 
approval  of  counsel  for  complainants,  they  believing  that  the 
full  cost  value  of  the  property  should  be  allowed  as  a  basis  for 
securities  and  for  rate-making  purposes  and  that  depreciation 
otherwise  allowable  would  counterbalance  the  value  of  these  two 
items.  In  his  valuation,  the  accrued  depreciation  is  stated  to 
be  $29,262.  There  is  a  very  apparent  discrepancy  between  this 
amount  and  the  $75,000  now  claimed  by  Mr.  Dillman  for  water 

rights  and  going  value.     Mr.  Dillman,  in  justification  of  his 
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proposed  valuation  of  water  rights,  cited  his  own  valuation  of 
a  plant  which  he  claimed  to  be  similar,  at  Livermore.  He  stated 
that  the  capacity  of  the  Hayward  plant  is  oompnted  at  one 
million  gallons  per  day,  that  the  plant  at  Livermore  has  an  equal 
capacity,  and  that  the  water  right  value  of  the  Livermore  plant 
is  placed  by  him  at  $100,000.  He  did  not  satisfactorily  explain 
his  apparent  discrimination  against  the  Hayward  plant.  A 
further  reason  for  the  value  given  is  stated  to  be  the  decision  of 
Judge  Farrington  in  making  valuation  of  the  water  rights  of 
the  Spring  Valley  Water  Company.  However,  there  is  dis- 
similarity in  that  the  Spring  Valley  water  supply  is  largely 
obtained  from  gravity  sources,  while  this  water  is  all  pumped, 
and  similarity  otherwise  was  not  established.  This  case  is  not 
comparable  to  a  case  involving  properties  entirely  dissimilar  and 
covering  localities  geographically  and  topc^;raphically  removed 
from  that  under  direct  consideration. 

In  deciding  upon  the  amount  of  water  supply  upon  which  a 
valuation  should  be  placed,  Mr.  Dillman  states  that  the  actual 
use  of  July,  1913,  was  680,000  gallons  per  day.  In  placing  the 
valuation  he  uses  1,000,000. gallons.  I  find  no  evidence  in  this 
case  to  prove  that  the  plant  has  such  a  capacity,  and  I  find  in 
the  testimony  of  Frank  J.  Hurley,  assistant  secretary  of  the 
San  Lorenzo  Water  Company,  the  statement  that  the  average 
daily  consumption  is  about  400,000  gallons. 

The  claim  was  made  by  the  witness  that  this  water  system 
had,  by  prescription,  gained  the  right  to  pump  water  prior  to 
that  of  every  other  pumping  plant  on  the  Niles  cone,  and  it  was 
further  claimed  that  this  right  assures  to  the  system  the  privilege 
of  increasing  the  amount  pumped, '  without  limit.  The  Niles 
cone,  according  to  testimony,  covers  several  thousand  acres,  from 
which  many  other  pumping  plants  are  drawing  water,  including 
Peoples  Water  Company  (stated  to  be  drawing  six  or  eight 
million  gallons  daily),  the  Union  Water  Company,  at  Newark, 
and  a  small  plant  at  Centerville.  It  is  undoubtedly  proved  that 
the  plant  at  Hayward  pumped  some  certain  amount  of  water 
prior  to  the  operation  of  the  other  plants,  but  the  prescriptive 
right,  if  any,  so  established,  is  only  to  the  extent  of  the  amount 
pumped  prior  to  the  development  and  use  of  water  by  other 
plants,  should  they  become  adverse  claimants  when  the  limit 
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of  the  total  supply  available  is  approached.  There  is  no  donbt 
that  this  limit  can  be  reached  and  it  may  be^  as  Mr.  Dillman 
states^  closely  approaching  tlie  danger  point  at  this  time.  We 
cannot  agree  with  the  witness,  however,  that  the  Hayward  Water 
Company  is  better  protected  in  its  right  to  an  increasing  use 
than  are  the  other  concerns  now  obtaining  water  from  the  com- 
mon supply.  It  was  testified  that  the  Hayward  Water  Company 
did  not  use  more  than  400,000  gallons  at  the  time  the  Contra 
Costa  Water  Company  installed  its  wells  at  Alvarado. 

Clearly,  not  sufficient  testimony  was  submitted  by  the  applicant 
to  justify  the  Commission  in  granting  applicant's  request  that 
a*  value  of  $56,000  be  added  to  the  system  for  water  value. 

Valuation  was  placed  on  the  30  acres  at  Mount  Eden  by  Mr. 
Dillman  at  $1,000  an  acre.  Admittedly,  except  as  water-bear- 
ing land,  with  a  proved  pumping  capacity,  this  land  would  not 
have  a  value  of  over  $300  an  acre.  To  give  additional  value 
for  water  right,  without  sufficient  testimony  to  support  the  claim, 
would,  to  that  extent,  be  duplication. 

I  find  the  following  to  be  the  present  value  of  this  water  sys- 
tem: 

Physical  structures — 

Pipe  lines   $39373.00 

Pumping  plant 12,184.00 

Service  cohnections,  meters  and  hydrants 7,320.00 

Reservoir   ! 3>737.00 

Tools  and  stock 741.00 

Buildings 2,767.00 

$66,112.00 

Mt.  Bdeii  pumping  Aite 30,000.00 

Other  real  estate 3,260.00 

Estimate  of  paving  now  placed 2,000.00 

Total $101,372.00 

While  in  this  case  there  has  been  no  substantial  support  for 
the  claim  of  Engineer  Dillman  that  $20,000  should  be  allowed 
for  going  concern  value,  there  was  testimony  to  support  the 
contention  that  this  utility  in  the  past  had  not  earned  such  a 
rate  of  interest  as  would  have  been  allowed  under  r^ulation  by 
a  Public  Utilities  Commission.  The  auditor^s  examination  of 
the  books  for  the  period  1905-1913,  inclusive,  developed  a  prof- 
it of  $29,167,  or  about  $3,240  per  annum.  During  the  same 
period  it  appears  that  there  was  an  average  investment  of  some 
$90,000,  which,  at  6  per  cent,  would  require  $5,400  per  annum. 
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The  books  were  not  in  snffiieient  detail  to  make  it  possible  for 
the  Commission's  accountants  to  determine  definitely  that  the 
aggregate  amount  called  profit  should  not  properly  be  greater 
or  less.  The  testimony  of  the  company  is  that  there  was  in 
1913  a  net  return  of  $3,350,  and  in  1912,  and  all  preceding 
years,  nndeir  $8,000  per  aimuxn. 

Ib  deciding  the  proper  rates  to  be  reoeiTed  by  tiiis  utility, 
some  amonpit  for  cost  of  developing  business  as  is  proposed  by 
Mr.  Dillman  for  going  concern  should  probably  be  allowed,  but 
the  fact  that  a  company  has  lost  money  in  the  pasi  does  not  ap- 
pear to  add  to  its  present  value.  The  theoretical  determination 
of  going  eoncem  value  genenally  takes  the  form  of  the  net  loss  in 
rates  to  the  existing  utility,  were  it  required  to  begin  now  to 
build  an  exactly  similar  plant  and  await  completion  ix)  begin  busi- 
ness. Applying  that  reasoning  in  this  case  would  result  in  an 
amount  no  greater  than  $6,000.  ISo  one  would  consider  actually 
reproducing  the  plant  with  expectation  of  no  greater  returns  than 
have  been  received  in  the  post. 

I  submit  the  following  fomn  of  order: 

OKDER. 

Hayward  Water  Company  having  made  application  to  the 
Railroad  Commission  to  acquire  the  public  utility  properties  of 
San  Lorenzo  Water  Company  and  of  the  Investors  and  Pro- 
moters, and  to  issue  2,187  shares  of  stock  of  Hayward  Water 
Company  in  payment  therefor,  and  for  other  purposes,  and  San 
Lorenzo  Water  Company  having  made  application  to  sell  its 
said  property  to  Hayward  Water  Company  in  consideration  of 
the  assumption  by  Hayward  Water  Company  of  the  indebted- 
ness of  San  Lorenzo  Water  Company;  and  a  public  hearing 
having  been  held,  and  being  fully  apprised  in  the  premises,  the 
Commission  .finds  a^  a  fact  that  the  public  convenience  and  neces- 
sity will  be  served  by  the  granting  of  the  application  in  so  far  as 
the  property  transfers  sought  to  be  made  are  concerned. 

The  Commission  further  finds  as  a  fact  that  the  issuance  of 

stock  applied  for  cannot  be  authorized  in  the  amount  desired, 

but  that  Hayward  Water  Company  may  issue  not  to  exceed 

1,280  shares  of  its  capital  stock,  to  be  used  in  obtaruing  these 
P.U.R.1916D. 
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properties,  and  to  obtain  cash  to  be  used  in  carrying  oat  these 
transactions,  and  to  provide  a  working  capital. 

Basing  its  order  on  the  foregoing  findings  of  fact  and  the 
further  findings  of  fact  contained  in  the  opinion  which  precedes 
this  order, 

It  is  hereby  ordered  that  San. Lorenzo  Water  Oompany  be  and 
it  is  hereby  permitted  to  sell  and  the  Hayward  Water  Ck>mpany 
be  and  it  is  hereby  permitted  to  purchase  all  the  property  of 
San  Lorenzo  Water  Company. 

It  is  further  ordered  that  Hayward  Water  Company  be  and 
it  is  hereby  permitted  to  buy  the  utility  property  of  the  Investors 
and  Promoters,  as  set  forth  in  the  inventory  attached  to  the 
application  herein. 

It  is  further  ordered  that,  in  consideration  of  the  sale  by  San 
Lorenzo  Water  Company  to  Hayward  Water  Company,  the 
latter  company  assume  the  indebtedness  of  San  Lorenzo  Water 
Company,  as  set  forth  in  the  application  herein. 

It  is  further  ordered  that  Hayward  Water  Company  be  and 
it  is  hereby  given  authority  to  issue  I928O  shares  of  its  capital 
stock,  the  same  to  be  used  for  the  purposes  of  acquiring  the  prop- 
erties above  described  and  for  the  further  purpose  of  obtaining 
funds  for  carrying  out  the  transactions  herein  authorized,  and 
for  obtaining  a  working  capital. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 


COLORADO   PUBLIC   UTILITIES   COMMISSION. 

IN  RE  PROVIDING  SEATING  ACCOMMODATIONS  IN 
PULLMANS  WHEN  ALL  SEATING  SPACE  IN  COACHES 
IS  OCCUPIED. 

^General  Order  No.  6.] 

Service '^  Railroads '^  Seats  for  passengers  ^^  Seating  rooii%  Ir  JPuU- 

man  cars. 

All  railroads  in  Colorado  are  required  to  provide  seats  for  aU 

passengers  upon  their  trains,  whether  intrastate  or  interstate,  and  in 
P.U.R.391f^D. 
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case  seating  room  eannot  be  provided  in  coaches,  it  is  to  be  provided  for 
the  passengers  in  Pullman  cars  witiiout  additional  expense^  providing 
Boeh  cars  are  attached  to  the  foain. 

[July  12,  1916.] 

To  All  Eailroads  within  the  State  of  Colorado: 

You,  and  each  of  you,  are  hereby  ordered  to  provide  seating 
room  for  each  and  every  passenger  riding  on  your  passenger 
trains,  whether  the  train  be  intrastate  or  interstate. 

It  is  further  ordered  by  this  Commission,  that  in  the  event 
you  are  unable  to  provide  seating  room  for  a  passenger  provided 
with  a  ticket  entitling  the  owner  thereof  to  transportation  be- 
tween points  on  your  railroad,  the  conductor  or  auditor  in  charge 
of  said  train  shall  immediately  provide  seating  room  for  said 
passenger  in  a  Pullman  car,  either  tourist  or  standard,  in  the 
event  that  said  train  is  equipped  with  Pullman  service,  without 
additional  expense  to  said  passenger. 

This  order  to  become  effective  at  once. 

The  Public  Utilities  Commission  of  the  State  of  Colorado, 
S.  S.  Kendall,  Geo.  T.  Bradley,  M.  H.  Aylesworth,  Commis- 
sioners 


CONNECTICUT   PUBIilC   UTILrlTIESS   COMMISSION. 

IN  BE  CONNECTICUT  COMPANY. 
[Docket  No.  1552.] 

ConHtruction  and  equipment  ^  Street  raUwaya  ^  Relocation  of  track* 

The  compulsory  relocation  of  a  track  of  a  street  railway  com- 
paay  in  a  highway  whereby  much  of  the  investment  of  the  existing 
location  would  be  lost,  and  an  additional  expense  in  excess  of  $25,000 
occasioned,  would  be  justified  only  by  a  clear  showing  of  improved  con- 
ditions of  service  and  safety  of  operation. 

Constmtction  and  equipment  ^  Relocation  of  street  railway  tracks^ 
When  not  fustified* 

A  street  railway  company  will  not  be  compelled  to  change  the 
location  of  its  track  in  a  66-foot  highway  from  a  point  about  15  feet 
from  the  westerly  fence  line  to  a  point  about  15  feet  easterly  near  the 
center  of  the  highway,  on  the  ground  that  it  would  eliminate  the  chance 
of  unnecessary  disturbance  of  the  highway  if  the  company  should  decide 
in  the  near  future  to  install  double  tracks  in  the  center  thereof,  and 
remove  dangerous  conditions  at  private  driyeways  leading  from  abutting 
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property,  it  appearing  that,  in  addition  to  a  oonaiderable  loss  to  the 
oompan^y  oocaaioned  hj  such  relocation,  tlie  neighborhood  was  sparsely 
settled;  that  there  was  ample  room  lor  vehicular  traffic;  that  snuk  dan- 
ger as  existed  with  reference  to  private  driveways  could  be  remedied 
at  small  expense;  and  that  there  was  no  necessity  or  intention  on  the 
part  of  the  company  of  using  two  tracks  within  ftye  or  ten  years. 

TJuly  14,  1016.] 

Appeal  from  an  order  of  the  highway  commissioner  of  the 
state  of  Connecticut  requiring  the  relocation  of  the  company's 
track  on  Whitney  avenue  in  the  towTi  of  Hamden  northerly  from 
the  end  of  present  double  track  to  the  Cheshire  town  line ;  order 
vacated. 

After  setting  forth  the  petition  of  appeal  which  alleged,  among 
other  things,  that  the  tracks  of  the  petitioner  as  located  were 
alongside  the  main-travel  portion  of  the  highway  and  off  the  line 
of  the  automobile  and  vehicular  traffic  along  said  highway,  and 
that  the  highway  was  of  proper  width  to  permit  and  accommodate 
such  separate  operations,  and  that  the  present  track  location, 
under  existing  conditions,  was  suitable  and  proper  and  should  be 
retained  in  the  interest  of  public  convenience  and  safety,  the 
Commission  continued. 

By  the  Commission :  The  foregoing  petition  was  duly  assigned 
for  hearing  at  the  office  of  the  Commission  on  Tuesday,  June  8, 
1915,  at  11:30  o'clock  in  the  forenoon,  which  hearing  was  con- 
tinued by  agreement  until  Thursday,  June  24,  1915,  at  the  same 
hour  and  place,  at  which  time  and  place  the  parties  appeared  and 
were  fully  heard. 

This  is  a  petition  of  appeal  brought  by  the  Connecticut  Com- 
pany under  the  statute  empowering  this  Commission  to  review 
orders  of  local  or  state  authorities  concerning  the  location  of 
tracks  of  street  railway  companies.  The  highway  involved  is  part 
of  the  trunk  line  system  of  the  state  and  subject,  therefore,  to  the 
state  highway  commissioner's  authority. 

Representatives  of  the  town  of  Hamden,  who  appeared  with 
the  highway  commissioner  at  the  hearing,  explained  that  the 
object  in  having  the  tracks  removed  from  the  present  westerly 
side  location  to  a  side-center  location  was  to  eliminate  the  chance 
of  unnecessary  disturbance  of  the  highway  if  the  company  should 
decide  in  the  near  future  to  install  double  tracks  in  the  center  of 
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the  newly  built  highway ;  also  that  the  side-center  location  would 
remove  dangerous  conditions  at  the  private  driveways  leading 
from  abutting  property  to  the  highway.  It  was  stated  that  at 
several  points  on  the  westerly  side  the  view  of  the  street  was  ob- 
structed where  these  driveways  led  through  cuts  in  the  bank,  and 
that  vehicles  coming  out  of  such  driveways  were  liable  to  come  in 
collision  with  street  cars  when  crossing  the  tracks  to  reach  the 
highway. 

The  width  of  the  highway  betv\'een  fence  lines  was  stated  to  be 
66  feety  the  present  track  being  located  an  average  distance  of 
about  15  feet  from  the  westerly  fence  line.  The  maximum  move- 
ment of  the  track  as  proposed  by  the  highway  commissioner's 
order  would  be  about  18  feet  eastward^  and  the  total  distance 
about  2  miles.  The  petitioners  asserted  that  from  an  operating 
standpoint  the  present  location  was  preferable;  that  a  fifteen- 
minute  schedule  could  be  maintained  with  the  single  track  and 
sidings,  although  only  a  thirty-minute  headway  was  now  in  effect, 
and  that  therefore  the  probability  of  needing  double  tracks  was 
one  not  necessary  to  consider  for  a  considerable  length  of  time. 
The  offer  was  made  to  guarantee  that  no  effort  would  be  made  for 
five  or  ten  years  to  install  a  second  track,  so  that  the  town's  fears 
of  having  the  new  highway  torn  up  for  that  purpose  might  be  re- 
moved. The  company's  representatives  estimated  the  cost  of 
compliance  with  the  order  appealed  from  as  $25,925,  and  the 
resulting  benefit  to  the  service  or  to  the  company  as  negligible. 
The  present  roadbed,  track,  and  ties  were  said  to  be  in  good  con- 
dition and  not  in  need  of  any  extraordinary  renewals,  so  that  a 
removal  of  the  track  would  entail  a  large  waste  for  the  company. 
It  was  stated,  however,  that  in  improving  the  highway,  even  if 
the  side  location  were  to  be  retained,  it  would  be  necessary  to  re- 
locate some  800  feet  of  track  at  points  where  the  line  of  the 
present  track  was  too  close  to  the  center  line  of  the  highway  in  its 
improved  condition. 

Subsequent  to  the  hearing  the  Commission,  at  the  request  of 
the  parties  in  interest,  visited  the  location  in  company  with  the 
highway  commissioner  and  inspected  the  conditions  referred  to 
at  the  hearing. 

FINDING  AND  ORDER. 
The  present  location  of  the  track  on  the  westerly  side  of  the 
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highway  was  originally  approved  by  the  local  authorities  about 
ten  years  ago.  Acting  under  such  approval  the  company  installed 
and  has  since  maintained  a  substantial  roadbed  and  track,  which 
have,  in  their  present  condition,  considerable  useful  life  remain- 
ing. By  the  proposed  relocation  much  of  this  investment  would 
be  lost  and  additional  expense  would  be  incurred,  estimated  by 
the  company  in  excess  of  $25,000.  Such  an  expense  would  be 
justified  only  by  a  clear  showing  of  improved  conditions  of  service 
or  safe  operation.  The  property  adjoining  the  highway  where  it 
is  proposed  to  i^locate  the  tracks  is  but  sparsely  built  up.  There 
are  ng  sidewalks  or  curb  lines,  although  it  is  proposed  to  establish 
curb  lines  when  the  highway  is  improved.  The  new  highway  is 
to  be  constructed  substantially  in  accordance  with  the  present 
grade  of  the  side-located  tracks.  There  is  ample  width  east  of  the 
present  tracks  for  a  broad  thoroughfare  for  vehicular  traffic  en- 
tirely relieved  of  any  inconvenience  due  to  street  car  traffic. 
With  the  exception  of  one  or  two  driveways  leading  from  abutting 
property  on  the  westerly  side  of  the  street  the  dangerous  element 
due  to  embankments  or  obstructions  of  sight  was  not  apparent, 
and  the  cases  noted  could  be  materially  remedied  at  small  expense 
by  the  simple  expedient  of  cutting  back  the  banks. 

Most  of  the  highway  and  railway  traffic  through  the  territory 
in  question  is  through  traffic,  and,  in  the  opinion  of  the  Commis- 
sion, would  be  more  safely  accommodated  with  the  street  cars 
running  on  one  side  and  oflf  the  traveled  part  of  the  highway, 
than  it  would  be  if  the  cars  operated  over  a  single  track  were  to 
occupy  the  center  or  side-center  location  of  the  highway  jointly 
with  other  traffic.  The  company  testified  that  there  is  no  antici- 
pated necessity  or  intention  of  using  two  tracks  for  this  service 
within  five  or  ten  years,  at  least,  and  if  the  single  track  were  now 
to  be  located  on  the  westerly  side  of  the  center  line,  it  would  be 
some  time  before  the  second  track  would  be  built,  and  in  the 
meantime  all  north-bound  cars  would  be  running  near  the  center, 
but  on  the  left  side  of  the  highway, — a  condition  liable  to  cause 
confusion  not  now  existing  with  cars  running  on  the  side  of  the 
highway  and  separated  from  other  users. 

On  consideration  of  the  facts  as  stated  herein,  and  for  the 
reasons  given,  we  are  therefore  of  opinion  and  find  that  the  re- 
location of  tracks  as  proposed  in  the  order  appealed  from  by  this 
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petition  should  not  be  required,  and  said  order  is  hereby  vacated ; 
and  it  is  ordered  that  the  tracks  of  the  Connecticut  Company  be 
allowed  to  remain  substantially  in  their  present  location  between 
the  points  named  in  said  petition,  provided,  nevertheless,  that 
minor  changes  consistent  with  a  side  location  may  be  made  as 
ordered  by  the  highway  commissioner  where  necessary  or  ex- 
pedient in  connection  with  the  highway  improvements. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing  be 
given  to  the  petitioners,  to  the  highway  commissioner  of  the 
state  of  Connecticut,  and  to  the  town  of  Hamden,  by  Henry  F. 
Billings,  secretary  of  this  Commission,  by  forwarding  by  regis- 
tered mail,  true  and  attested  copies  hereof,  addressed  one  to 
Victor  S.  Curtis,  secretary,  the  Connecticut  Company,  New 
Haven,  Connecticut,  one  to  C.  J.  Bennett,  highway  commissioner, 
state  of  Connecticut,  Hartford,  Connecticut,  and  one  to  the  select- 
men of  the  town  of  Hamden,  Hamden,  Connecticut,  on  or 
before  the  23d  day  of  July,  1915,  and  due  return  make  hereon. 

P.U.B.1816D. 
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ABANDOHED  PBOPERTT. 

Valvfttion  of,  see  Valuation,  29-i31. 

AOOIDEHT  IHSXJRAirOB 

Cost  of,  as  proper  charge  to  operating  ezpeats^  aee  Bbtusn,  16^ 

AOCOUlCTIirO. 

See  also  Recobds. 

1.  Expenses  in  connection  with  the  iBsuance  of  funded  debt  or  sale 
of  stock  are  not  properly  chargeable  to  plant  account  in  Oregon,  but, 
under  the  Commission's  classification  of  accounts  for  electric  and  gas 
utilities,  must  be  charged  to  the  accounts  Amortization  of  Debt  Dis- 
count and  Expense,  or  Unextinguished  Discount  on  Capital  Stock,  and 
not  to  Fixed  Capital  accounts.  La  Grande  Commercial  Club  v.  Ea»t- 
em  Oregon  Light  ft  P.  Co.   (Or.)  909. 

ACOtOUM'M. 

Minimum  charge  to  cover  expense  of  carrying,  see  Kates,  81. 

AOCBUED  DEPBECIATIOK. 

See  Dkpbeciation,  11-13. 

ACQUISITION  OF  PBOPEBlir. 

Allowance  in  valuation,  of  cost  of  acquiring  railroad  lands,  see 
Valuation,  39. 

AOTUAi.  TBIAI.. 

Municipal   rate   ordinance   not   enjoined   before,   see   Appeai.   ahd 

Review,  8. 
Test  of  reasooableiicas  of  order  fixing  rates  by,  see  Retubit,  2. 

ADDITIONAL  CHABOE. 

Collection  of,  from  passenger  boarding  train   without  ticket,  see 
Kates,  62-54. 

ASyBQlUACT. 

Of  Service  generally,  see  Sehvicb. 
Of  passenger  service,  see  Service,  20-23. 
Of  telephone  service  furnished  free  of  charge,  see  Service,  52. 
P.U.R.1915D.  1105 
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ADJOntniO  PBOPEBTT  OWHEB8. 

Consideration  to  be  given  by  Commission  to  complaints  of,  aa  to 
noises  caused  by  ringing  of  aut^wiatic  bell  at  crossings  see 
Commissions,  3. 

AinrAHCS  PAYMENT. 

See  Prepayment. 

AX.AKM  BEI.L. 

At  grade  crossing,  see  Cbossings,  7. 

AMENDMENT. 

Reserved  right  to  amend  corporate  charters,  Me  GoKsnnfnoirAL 
Law,  1. 

AMUSEMENT  PABK. 

Right  to  disregard  in  valuing  the  property  of  a  street  railway 
company,  see  Valuation,  27. 

ANNUAI.  DEPBECIATION. 

See  Depreciation. 

ANTIMONOPOI.Y  STATUTE. 

Application  of,  to  public  service  corporations,  see  Monopolt  and 
Competition,  3. 

ANTI-PASS  I^W. 

Free  telephone  service  as  violation  of  South  Dakota  aati-pati  law, 
see  Discrimination,  21. 

APPEAI.  AND  BEVIEW. 

/.  In  general,  1,  2, 
II.  Right  to  appeal  to  o€nirtSf  S,  4. 
III.  Scope  of  review,  S—IS. 

a.  In  general,  5. 

b.  Conclusiveness  of  Commissian's  orderB,  ^18* 
e.  Points  not  made  helow,  14,  IS. 

I.  In  general. 

Review  of  findings  of  Interstate  Commerce  CommiMioa,  see  BvmBrcB, 
6. 

1.  A  mistake  made  by  the  Railroad  Commission  in  considering  im- 
proper evidence  does  not  furnish  any  ground  for  a  reversal  of  the  judg- 
ment of  the  circuit  court  based  on  the  evidence  taken  in  that  court, 
where,  upon  an  appeal  from  the  Commission,  the  prooeedinga  before 
the  circuit  court  constitute  a  trial  de  novo.  Dulutli  Street  R.  Go.  v. 
Railroad  Commission  (Wis.)   192. 

2.  In  an  action  to  set  aeide  an  order  of  a  Railroad  Commission 
P.U.R.1916D. 


Digitized  by  VjOOQIC 


INDEX,  1107 

APPEAL  AND  HKVIKW -continued. 

fixing  the  eompensation  to  be  paid  bj  a  Mf  fmr  a  waterworks  system, 
the  trial  court  passes  upon  the  question  of  value  as  an  original  question 
of  fact,  where  it  finds  '*that  the  compensation  so  fixed  by  the  Commis- 
sion is  lawful."  Oshkosh  Waterworks  Co.  ▼.  Railroad  Commission 
(Wis.)   386. 

//.  BigM  to  appeal  to  courts. 

3.  A  railroad  company  has  the  right  to  appeal  to  the  courts  from 
an  order  of  the  Board  of  Railway  Commissioners  denying  its  applica- 
tion to  be  relieved  under  chapter  200,  laws  1907,  from  running  a 
daily  passenger  service,  by  installing  a  mixed  passenger  and  freight 
service,  although  such  statute  does  not  expressly  grant  the  right  of  an 
appeal  to  the  courts,  where  it  is  in  pari  materia  with  similar  earlier 
statutes  in  themselves  granting  and  contemplating  generally  an  appeal 
to  the  courts.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  t.  State  Bd.  of 
B.  Comrs.   (N.  D.   )   434. 

4.  That  the  right  of  the  railroad  to  apply  to  the  Commission  to  be 
relieved  from  maintaining  a  separate  daily  passenger  service  (by  in- 
stallation of  a  daily  mixed  passenger  and  freight  service  on  branch 
lincA)  is  permissive  in  language,  and  not  a  positive  direction  to  the 
board,  and  vests  in  it  a  discretion,  does  not  n^ative  a  right  of  appeal. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  State  Bd.  of  R.  Comrs. 
(N.  D.)  434. 

///.  Scope  of  review. 

a.  In  general, 

6.  Under  our  statute  the  district  court,  on  appeal  from  an  order 
of  the  Commission,  does  not  put  itself  in  the  place  of  the  Commission 
and  substitute  its  findings  for  those  of  the  Commission,  nor  does  it 
set  aside  such  an  order  on  its  own  conception  of  its  wisdom.  The 
court  reviews  the  order  only  so  far  as  to  determine  whether  or  not  it 
is  unlawful  and  unn^sonable.  State  v.  Great  Northern  R.  Co.  (Minn.) 
467. 

h.  Conclusiveness  of  Commission's  orders. 

6.  The  finding  of  the  Commission  allowing  12  per  cent  for  engi- 
neering expenses,  which  finding  was  approved  by  the  trial  court,  wiU 
not  be  disturbed  upon  review  by  the  supreme  court.  Duluth  Street 
R.  Co.  y.  Railroad  Commission   (Wis.)   192. 

7.  The  supreme  court  eaimot  disturb  a  finding  of  the  Commission 
as  to  the  reasonableness  of  rates  charged  by  a  public  utility  which  find- 
ing has  been  approved  by  the  trial  court,  unless  it  appears  that  the 
decision  is  clearly  wrong.  Duluth  Street  R.  Co.  v.  Railroad  Commis- 
sion  (Wis.)    192. 

8.  The  refusal  of  a  court  to  enjoin  the  enforcement  of  gas  rates 
fixed  by  municipal  ordinance  upon  the  conclusion  reached  that  a  re- 
turn of  6  per  cent  per  annum  on  the  valuation  of  the  gas  company's 
P.U.R.1915D. 
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property  wo«ld  not  be  Conflteajtory  wUl  Boi  be  disturbed  oa  appeal,-^ 
especially  where  the  ordinance  was  attacked  before  an  opportunity  was 
afforded  to  test  its  results  by  actual  experience.  Des  Moines  Gas  Oa 
V.  Des  Moines  (U.  S.)   677. 

9.  A  finding  of  the  Corporation  Commission  that  the  rates  charged 
by  certain  railway  companies  on  shipments  of  live  stock  between  points 
within  the  state  are  so  unreasonably  high  compared  to  charges  made 
for  similar  service  in  other  states  where  competing  markets  are  located 
and  for  similar  service  on  interstate  shipments  to  such  competing  mar- 
kets, as  to  result  in  an  unjust  discrimination  against  industries  and 
markets  located  within  the  state,  will  not  be  disturbed  on  appeal  to 
this  court,  where  there  is  evidence  reasonably  tending  to  support  such 
finding.     Atchison,  T.  &  S.  F.  R.  Co.  v.  State   (Okla.)   24. 

10.  An  order  of  the  Corporation  Commission  prescribing  a  schedule 
of  rates  to  be  charged  on  shipments  of  live  stock  suitable  for  packing- 
house purposes  will  not  be  set  aside  on  appeal  as  unreasonable,  imjust, 
and  confiscatory,  where  the  evidence  fails  to  show  the  cost  of  service 
for  which  the  rates  are  to  be  charged,  or  the  capital  invested  by  the 
carriers  and  used  in  rendering  such  service,  and  fails  to  show  that  said 
rates  will  not  yield  a  sufficient  revenue  to  pay  the  cost  of  serviee 
for  which  they  are  charged,  and  to  enable  the  class  of  traffic  on  whidi 
they  are  charged  to  contribute  its  fair  and  just  share  of  the  revenue 
necessary  in  addition  to  payinfg  Idie  expenses  of  service  and  general 
maintenance  of  the  carrier's  road,  to  enable  the  carrier  to  receive  a 
reasonable  dividend  upon  the  value  of  the  investment  used  in  main- 
taining such  service.     Atchison,  T.  &  S.  F.  R.  Co.  v.  State  (Okla.)   24. 

11.  The  court  cannot  interfere  with  an  order  of  the  Conunission 
which  has  a  substantial  basts  in  the  e%'idetfce  produced  before  the  Com- 
mission. Chicago,  M.  &  St.  P.  R.  Oo.  v.  State  Public  Utilities  Com- 
mission  (111.)   133. 

12.  The  valuation  of  the  property  of  a  public  service  corporation 
by  a  Commission  cannot  be  set  aside  unless  gra^re  errors  in  arriving  at 
it,  which  seriously  affect  the  final  result,  are  shown.  Oshkosh  Water- 
works Go.  y.  Railroad  Commission    (Wis.)    336. 

13.  The  Wisconsin  statute  (§§  1797m84  and  1797m70)  requires  some- 
thing more  than  a  mere  preponderance  of  the  evidence  to  overthrow 
the  findings  of  the  Railroad  Commission,  since  it  requires  that  the 
evidence  of  error  must  be  "clear  and  satisfactory,"  or  error  must  be 
established  "to  the  full  satisfaction  of  the  court,"  in  order  to  war- 
rant the  court  to  declare  the  findings  unlawful.  Oshkosh  Waterworks 
Co.  r.  Railroad  Conunission   (Wis.)   336. 

o.  Points  not  made  b^lotv. 

14.  An  objection  to  admitting  the  reports  of  the  Interstate  Commerce 
Commission  in  evidence  in  an  action  brought  under  the  act  of  February 
4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1913,  |  8563),  {  16, 
as  amended  by  the  act  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1913,  §  8563),  to  recover  from  a  carrier  damages  alleged 
to  have  been  sustained  by  a  shipper  and  awarded  by  the  Interstate  Com- 
P.U.R.1915D. 
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meroe  ConnisBioii,  by  reason  of  the  carrkr't  vioUliivi  of  the  prohibi- 
tions  of  those  statutes  against  unreasonable  rales  and  unjust  discrimi- 
nations, which  objection  is  based  upon  the  ground  that  such  reports 
contain  other  statements  than  fi^dinga  «l  f  8«t,  if  not  obviated  by  exclud- 
ing the  supposed  objectionable  portions  of  the  reports  from  what  was 
read  by  counsel  to  the  jury,  was  waived  where  the  court's  attention  was 
not  directed  to  the  subject  when  the  jury  was  charged.  Meeker  v. 
Lehigh  Valley  R.  Co.   (U.  S.)   1072. 

15.  The  carrier  is  not  in  a  position  to  claim  that  the  allowance  of 
an  attorney's  fee  to  a  shipper  in  an  action  tmder  the  act  of  February 
4,  1887  (24  Stat,  at  L.  379»  chap.  104,  Comp.  Stat.  1913,  S  8603),  i  16, 
as  amended  by  the  act  of  June  2^  1806i  (34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1913,  I  8563),  to  recover  from  the  carrier  the  damages  al- 
leged to  have  been  sustained  by  the  shipper  and  awarded  by  the  Inter- 
state Commerce  Commission  hj  reason  of  the  carrier's  violations  of 
those  statutes,  is  excessive  as  a  matter  of  fact,  where  such  allowance 
was  based  upon  an  exhibition  of  a  transcript  of  the  proceedings  before 
the  Commission,  and  upon  a  statement  made  in  open  court  in  the 
presence  of  counsel  for  the  carrier  of  the  services  rendered  before  the 
Commission  and  in  the  action,  and  such  transcript  and  statement  have 
not 'been  made  a  part  of  the  reocvd,  and  it  does  not  appear  that  the 
carrier  offered  any  evidence  tending  to  show  whfat  would  be  a  reason- 
able alftovaiiee,  o?  that  it  made  any  objection  or  exception  other  than 
a»  flSQv^tiom  ^  t^  ailowsaoe  of  any  fee.  Me^er  v.  Lehigh  Valley  R. 
Co.  (U.  S.)  1072. 

APPEARANCE. 

Waiver  of  notice  of  hearing  by,  see  Pbooedubb,  3. 

APPUCATION  FOB  SERVICE. 

Re^sonableDcss  of  rule  requiring  written   application  for  service, 
see  Sebvioe,  4. 

APPOBTIONMENT. 

/•  in  ease  9f  a  sinal^  uHlUy,  1^3. 
a.  Bases  of  apportionmentf  1, 
^.  earnings^  2. 
o.  Values f  3. 
Jg,  In  case  of  joitit  enterprisef  4. 
a.  Earnings,  4. 

/.  In  case  of  a  single  utility. 

a.  Bases  of  apportionment. 

1.  In  a  valuation  for  rate-making  purposes  the  combined  electric 
plants  of  two  companies  and  the  exp^ises  of  operation  were  apportioned 
as  between  di£Perent  classes  of  service  and  consumers,  and  as  between 
J>  CJ1.1915D. 
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various  rate  schedules  upon  bases  elaborated  and  discussed  in  the  opin- 
ion.    Campbell  v.  Hood  RiTer  Gas  &  Electric  Ck>.   (Or.)   856. 

b.  Eiamings. 

2.  It  is  proper  to  apportion  railroad  earnings  on  a  mileage  basis 
between  the  main  line  and  a  branch  line.  'Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  V.  State  Bd.  of  R.  Comrs.   (N.  D.)  434. 

o.  Values. 

3.  The  value  of  operating  and  nonoperating  water  powers  and  land 
was  apportioned  in  a  valuation  for  rate-making  purposes,  between  the 
leased  tracts  and  the  nonleased  tracts  by  a  consideration  of  the  relative 
amount  of  property  contributed  by  the  fee-simple  ownership.  Camp- 
bell V.  Hood  River  Gas  &  Electric  Co.   (Or.)   855. 

II,  In  case  of  joint  enterprise, 

a.  Earnings. 

4.  Upon  ordering  the  physical  connection  of  telephones,  the  Wis- 
consin Conmiission  ordered  that  the  revenue  derived  from  the  inter- 
change of  messages  should  be  divided  equally  between  the  two  telepftcofr 
companies.    Farmers'  Oo-op.  Teleph.  Co.  v.  People's  Teleph.  Oo.  (Wilb) 
835.  ' 

ABREAB8. 

In  payment  for  service,  see  Patkent. 

ATTORNET8. 

Allowance  of  attorney's  fee  to  successful  plaintiff  as  denjriag  ear* 

rier  due  process,  see  (Constitutional  Law,  4. 
Review  of  allowance  of  attorney's  fee,  see  Appeal  and  Revibw,  16. 

1.  The  services  for  which  an  attorney's  fee  is  to  be  taxed  and  col- 
lected under  the  act  of  February  4,  1887  (24  Stat,  at  L.  379,  chi^. 
104,  Comp.  Stat.  1913,  §  8563),  §§8,  16,  as  amended  by  the  act  of 
June  29,  1906  (34  Stat,  at  L.  684,  chap.  3591,  Comp.  Stat.  1913,  $ 
8563),  in  case  of  plaintiff's  final  success  in  an  action  to  recover  from  a 
carrier  the  damages  alleged  to  have  been  sustained  by  a  shipper  and 
awarded  by  the  Interstate  Commerce  Commission  by  reason  of  the  car- 
rier's violation  of  the  provisions  of  those  statutes  must  be  deemed  to  be 
those  incident  to  the  action  in  which  the  recovery  is  had,  and  not  to 
those  before  the  Commission,  in  view  of  the  fact  that  the  Commission 
is  not  to  allow  a  fee,  but  only  to  find  the  amount  of  the  damages  and 
fix  a  time  for  payment,  and  that  if  the  carrier  pays  the  award  within 
the  time  named  no  right  to  an  attorney's  fee  arises.  .Meeker  v.  Lehigh 
VaUey  R.  Oo.  <U.  B.)  1072. 
PU.R.1915D. 
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automobii.es. 

Through  roitte  aiMjofait  rate  ky  ndlroadi  with  antomobilB  stage 
line,  see  Sbbvice,  17. 

BAOOAOS. 

Jurisdiction  of  Comniiwions  o^r  transfer  oompanies  oantyiBg  faag^ 

gage,  see  Commissions,  11. 
Jurisdiction  of  Commission  over  serriee  rendered  by  a  railroad 

.company  in  checking  baggage  at  hotals  BMd  priyate  residaices, 

see  GoMMiBSiONS,  6. 
Delegation  to  one  company  of  the  right  to  solicit  and  oheok,  from 

residenoes  and  hotels,  as  discrimination,  see  Dibobimination, 

23. 

BASIS. 

Of  apportionment,  see  AppoBTioifMaiVT. 


Security  issues  for,  see  Secubitt  IsstJES,  6,  7. 

BII.IJI. 

:t  Bates  and  diaoowita.  .to  be  plainly  stated  in  bills  for  senriee,  see 
»       Payment,  3. 
ICinimum  charge  to  cover  expense  of  billing,  see  Rates,  81. 

BIIXS  OF  LABIHG. 

Validity  of  provision  requiring  a  notice  of  claim  for  loss  or  dam- 
age to  shipment  to  be  filed  within  two  years,  see  Raiijk>AD0,  4^ 

Review  by  Commission  of  reasonableness  of  provision  requiring 
notice  and  claim   for  injury   within   four  months,  see  Rail- 

BOADS,  3. 

BOHD  DISCOUNT. 

Allowance  for,  in  valuation,  see  Valuation,  25. 

BOHDHOLDERS. 

As  necessary  parties  to  valuation  proceedings  for  the  purpose  of 
municipal  purchase,  see  Pabtibs,  2. 

Boros. 

Bee  Sbcubity  Issues. 

BOOK  TAX.1JE  OB  COST. 

When  used  in  lieu  of  physical  valuaAkm,  tae  VALUAinnr,  14. 


For  street  cars,  see  Sebyicob,  47. 

BBAH OH  XJNE. 

Apportionment  of  railroad  earnings  between  mala  line  aad>  aee 
AppoRTioHMnrr,  2. 

P.U.H.1915D. 
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BROKERAGE  FEES. 

Exi^nse  for  sale  of  stook  not   BhmrgmhU  to  plant 

Accounting,  1. 
Allowance  for,  in  valuation  prooeedingB,  see  Valuation,  26. 

BURDBK  OF  PROOF. 

See  EvroENCE,  8-16. 

BUSIMBSS  OOHDITIOX8. 

Consideration  of,   in   relocation   of   straeA  oav  iradcB,  Me   Stbcbt 
Railways,  6. 

BU8IHE88  TEUBPHOHE  RATE0. 

For  telephone  for  physician's  office  located  in  his  residence,  see 
Rates,  66. 

CAPITAI.. 

Failure  to  provide  depreciation  fund  as  withdrairal  of,  see  DlMa» 
ciation,  11,  12. 

CAPITAUZATIOH. 

Of  costs  of  relocation  of  strtst  rMlwiay  tmok,  ms  VA&OAnoK,  4. 
See  also  Sboubitt  Ibbues. 

CAR  FENDERS. 

For  street  cars,  see  Service,  46. 

CARRIERS. 

See  Automobiles:  Railboaob;  STBavr  Railwatb;  'ntANSvm  Com- 

PANTEB. 

CERTIFICATES  OF  OONVEHIENOE  AHD  NEOESSITT. 

I.  In  general f  ^—4. 
II.  Convenience  and  neeessityf  what  tanuititutea,  S,  B, 
III.  Certificate  of  municipal  plants,  7,  S» 

I.  In  general. 

For  construction  of  terminal  facilities  at  stockyards,  see  RAiLBOABSy  2» 
Where  field  is  already  occupied,  see  Monopoly  and  CotMPsnxiQN,  2, 

4-8. 
Necessity  of,  for  telephone  company  that  tei  t«p(pormty  fuq^endsd 

operation,  see  Xelwhonj^  I. 

1.  Upon  an  application  for  a  certificate  of  public  convenience  and 
necessity  for  fhe  construction  of  terminal  stoeky«rd  facilities,  the  Com- 
mission is  not  warranted  in  exerting  its  power  for  the  purpose  of  chan- 
ging interstate  shipments  to  intrastate  shipments.  Be  KAnsas  Oi^ 
Connecting  R.  Co.  (Mo.)  661. 

2.  'i^hat  the  organization  of  a  corporation  applying  for  a  certificate 
P.UJ1.1916D 
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d  public  coavenimce  and  mmsemitj  for  tlie  oonstrHoticm  of  terminal 
faoiliiieB,  aiid  the  ewnieirsllip  of  its  ttock  by  a  foreign  corporation  not 
witlkiB  the  jnriedictron  of  the  state^  ai>e  a  result  of  a  oonapiracyi  is  not 
a  material  issue  in  proceediags  upon  the  application,  where  the  appli- 
oant  is  a  railroad  oorpdraticm^  and  will  be  under  the  jurisdiotion  and 
control  ef  the  courts  and  of  the  Comuisaion,  and  there  is  ample  power 
to  prevent  or  correct  the  irregularity  siiggested,  should  occasion  require 
it.    Re  Kansas  Oity  Connecting  R.  Co.   (Mo.)   661. 

3.  Upon  an  application  for  a  certificate  of  public  convenience  and 
necessity  for  the  construction  of  terminal  facilities  at  stofli^yards»  the 
fact  that  the  ownership  of  the  stock  of  the  applicant  corporation  will 
be  in  a  foreign  corporation  not  within  the  jurisdietion  of  the  stttte  is 
not  properly  before  the  Commission.  Re  Kansas  Oity  Connecting  R. 
Co.   (Mo.)  661. 

4.  A  certifi.cate  of  convenience  and  necessity  authorizing  a  railway 
company  to  exercise  certain  franchise  rights  obtained  from  municipali- 
ties was  granted,  on  condition  that  a  clause  be  incorporated  therein 
specifying  that-  the  company  should  not  claim  a  value  in  excess  of  the 
actual  amount  paid  therefor.  Re  Fresno  Interurban  R.  Co.  (Gal.) 
347. 

li.  Convenience  and  neceHaity,  ivhat  constitutes. 

6.  The  construction  of  terminal  tracks  and  facilities  for  the  purpose 
of  reaching  the  chutes  of  a  reconstructed  stockyard  will  unquestloluillly 
be  a  pulilie  eonir^ielioe  whio-e  the  eKisttng  fadlities  an  inadequate  and 
inconvenient.    Re  Kansas  City  Connecting  R.  Co.  (Mo.)  661. 

6.  Public  necessity  does  not  require  construction  of  terminal  trsxk 
at  stockyard  by  a  new  company  whicft  proposes  to  own  and  operate  the 
terminal  tracks,  but  no  equipment  thereon,  and  which  has  no  other 
source  of  revenue,  where  there  is  an  existing  terminal  company  op«rat» 
ing  in  the  city  which  has  a  large  investment  in  terminal  tracksi  and  is 
fully  equipped  to  transact  all  terminal  business,  particularly  where  the 
proposed  plan  would  necessitate  making  one  terminal  charge  in  all 
cases,  and  in  some  cases  two,  to  all  connecting  railroads,  some  of  which 
now  deliver  stock  at  the  chutes  from  their  own  rails.  Re  Kansas  City 
Connecting  R.  Co.   (Mo.)   661. 


III.  Certificate  of  tnunlcipaJl  plants, 

7.  A  city  may  install  an  electric  plant  without  procuring  a  certifi- 
cate of  public  convenience  or  necessity  from  the  Missouri  Commission, 
notwithstanding  an  electric  company  is  operating  a  plant  in  the  city, 
§  72  of  the  Public  Service  C^Jommission  law  providing  for  such  certificate 
not  mentioning  municipalities,  and  no  other  statute  requiring  such 
certificate.     Missouri  Public  Utilities  Oo.  v.  Poplar  Bluff    (Mo.)    974. 

8.  A  contract  may  be  entered  into  with  a  city  for  the  transaction 
of  the  business  of  a  public  utility  therein,  without  securing  a  certifi- 
cate of  authority  from  the  Kansas  Public  Utility  Commission,  where 
P.U.R.1915D. 
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the  buBinesB  is  situated  wholly  within  the  city,  stnoe  under  §  3  of 
the  Public  Utility  law  (chap.  238,  Laws  of  Kansas  1911),  the  au- 
thority to  regulate  such  utilities  is  vested  solely  in  the  eitiea,  the 
power  of  the  CommiBsion  under  §  33  of  sudi  aet  being  limited  to  a 
review  of  the  reasonableness  of  privileges  and  franchises'  granted  by 
municipalities  to  public  utilities  for  certain  purposes*  ^"-fi  Gas  & 
Electric  Co.  V.  Cherry  vale  (U.  S.)  34. 


CHARGES. 

See  also  Rates;  Retubn,  5,  12. 
Excessive  charges,  see  Rkpabatioit,  1« 

CHARTER. 

Reserved  right  to  amend,  see  Constitutional  Law,  1. 

CHECKING  BAGGAGE. 

Jurisdiction  of  Commission  over  service  rendered  by  railroad  com- 
pany in  checking  baggage  at  hotels  and  private  residences* 
see  Commissions,  6. 

Delegation  to  one  company  of  the  right  to,  from  residences  and 
hotels  as  discrimination,  see  Discrimination,  23. 

CHUJIREN. 

Consideration  to  be  given  school  childr«ii»  see  Ra.tbb»  46,  43. 

CLEANING. 

Of  street  cars,  see  Sbrviob,  49. 

COACH  COUP  ANT. 

Rates  for,  see  Rates,  32. 

COAIi. 

Rate  for  transportation  Of,  see  Rates,  30. 

COLD  STORAGE  PLANT. 

Jurisdiction  of  Commission  over,  see  Commibsiows,  12. 
As  a  public  utility,  see  Publio  Utixjtt,  3. 

COMMERCE. 

Regulation  of  intrastate  transportation  rates  as  regulation  of  in- 
terstate transportation,  see  Rates,  12. 

1.  An  order  of  the  Oklahoma  Corporation  Commission  prescribing 
a  schedule  of  rates  for  the  transportation  of  live  stock  between  points 
within  the  state  did  not  interfere  with  and  burden  interstate  commerce, 
where  there  was  no  evidence  that  the  enforcement  of  the  rates  would 
result  in  a  loss  that  must  be  borne  by  interstate  traffic,  or  that  the 
rates  would  not  permit  the  traffic  in  livestock  to  produce  its  just  pro- 
P.U.R.I01.5D. 


Digitized  by  VjOOQIC 


INDEX.  Hid 

GOM^IERCE — continued. 

portion  of  the  revenue  thai  should  be  produced  bj  intnustate  traffic. 

Atchison,  T.  &  S.  F.  R.  Ck>.  v.  State  (Okla.)  24. 

2.  Questions  of  Interstate  commerce  arising  from  the  extension  into 
another  state  of  a  branch  line  of  a  railroad  will  be  taken  into  con- 
sideration in  determining  whether  the  carrier  should  have  any  relief 
from  an  order  requiring  it  to  run  a  daily  passenger  train  on  the  branch. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  t.  State  Bd.  of  R.  Comrs.  (K. 
D.)  434. 

001CMIS8IOH8. 

I.  JurUdictionf  powers  and  functions,  1^18. 
a.  In  general,  1—6. 

h.  Who  may  complain  of  jurisdiction,  7. 
e.  As  affected  hy  prior  law,  8, 

d.  As  affected  &y  character  of  corporation  or  uUlity,  0^12, 
€•  Over  particular  Icinds  of  questions,  19^18^ 

1.  Validity  of  statutes,  18,  14. 

2»  Damages,  i5. 

8.  Reparation  or  refund,  18,  11  • 

4.  Security  issues,  18. 
MM.  Orders. 

Weight  to  be  given  to  investigations  made  by  members  of  Com- 
mission staff,  see  Evidenos,  18,  21. 

Purpose  of  statutes  requiring  approval  by,  of  railroad  leases,  see 
Lbaabs,  1. 

Review  by,  of  reasonableness  of  provision  in  bill  of  lading  requir- 
ing notice  and  claim  of  injury  to  shipment,  see  Railboaos,  3. 

I.  Jurisdiction,  powers,  and  functions, 
a.  In  general. 

Delegation  of  power  to,  see  Constitutional  Law,  14-17. 

Power  of  Commissions  to  prescribe  a  charge  to  be  paid  by  municipality 
for  water,  for  fire  protection  where  the  franchise  ordinance  pro- 
vided for  free  service,  see  Constitutional  Law,  13. 

Power  of,  as  to  crossings,  see  Crossings,  3-5. 

Jurisdiction  and  powers  of  Commission  as  to  discrimination  by  tele- 
phones, see  DiBCBIMINATION,  9. 

Jurisdictions,  powers,  and  functions  of,  as  to  rates,  see  Rates,  6-16. 

Powers  to  pass  upon  reasonableness  of  rates  prescribed  by  statute,  see 
Rates,  17. 

Jurisdiction,  powers,  and  fimctions  of,  as  to  service,  see  Service,  5-11. 

Necessity  of  consent  of,  for  double  tracking  of  street  railway,  see 
Stbxet  Railways,  1. 

1.  The  act  concerning  public  utilities  is.  not  a  special  law  conferring 
corporate  powers  upon  the  Board  of  Public  Utility  Commissioners  cre- 
P.U.R.1916D. 
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ated  by  it.     W^fit  Jersey  &  Reashore  R.  Co.  ▼.  Pnblie  Utility  Gomra. 

(N.  J.)  847. 

2.  The  power  conferred  upon  the  Board  of  Public  Utility  Oommis- 
sioners  to  approve  or  refuse  to  approve  a  leaae  proposed  to  be  nuule- 
by  a  railroad  company  of  this  state  is  discretionary  in  its  ctaarftcter; 
and,  this  being  so,  the  supreme  court  cannot  substitute  its  cum  judg- 
ment for  that  of  the  Board,  and  compel  the  latter  by  mandamus  eitlier 
to  grant  or  to  withhold  its  approval  thereof.  West  Jersey  &  Seashore 
R.  Ck).  V.  Public  Utility  Comrs.  (N.  J.)  847. 

3.  In  passing  upon  the  sufficiency  of  a  safety  device  at  a  railroad 
crossing,  the  Commission  can  look  only  as  to  the  requirements  of  safety 
and  convenience  in  respect  to  railroad  and  street  traffic,  and  cannot 
consider  the  complaints  of  adjoining  residents  as  to  the  annoyance 
caused  by  the  ringing  of  an  automatic  bell.  Elmira  Heights  v.  Erie 
R.  Ce.  (N.  Y.)  308. 

4.  In  considering  the  question  whether  commutation  rates  are  rea- 
sonable, a  Public  Service  Commission  should  not  be  influenced  by  the 
question  whether  their  adoption  would  be  a  wise  policy,  since  the  ques- 
tion whether  the  welfare  of  the  road  will  be  best  subserved  by  one 
policy  or  another  is  one  to  be  decided  by  the  officers  and  stockholders 
of  the  corporation.  People  ex  rel.  New  York  Central  &  H.  R.  R.  'Co. 
V.  Public  Service  Commission  (N.  Y.)  423. 

6.  The  Missouri  Commission  cannot  determine  whether  a  railway 
company  is  able  to  pay  a  mill  tax,  and  also  to  meet  its  obligations  in 
adequately  serving  the  public,  as  required  by  law,  since  the  Commission 
has  no  jurisdiction  over  the  question  of  the  payment  of  tk^  tniU  tax. 
West  End  Business  Men's  ASso.  v.  United  R.  Co.  (Mo.)  4S2. 

6.  The  California  Commission  has  no  jurisdiction  over  ti«  service 
rendered  by  a  railway  company  in  checking  baggage  at  hotels  and  pri- 
vate residences  since  the  carrier  has  performed  its  full  duty  when  it 
accepts  baggage  at  its  depot,  transports  it,  and  makes  delivery  at  des- 
tination upon  its  own  terminal.  Atlantic  Transfer  Co.  v.  Los  Angeles 
Transfer  Co.   (Cal.)  730. 

b.  Who  tnoff  complain  of  juri^iction, 

7.  A  railroad  company  cannot  complain  of  the  jurisdiction  of  the 
Commission  to  issue  an  order  relative  to  the  division  of  the  revenue 
from  through  rates  for  carrying  coal,  upon  the  ground  that  no  notice 
was  served  upon  the  other  railroads  interested,  where  its  rights  were 
in  no  way  injuriously  affected,  especially  in  a  case  when  such  other 
railroads  not  only  knew  of  the  proceeding,  but  were  Instrumental  in 
bringing  it  about,  and  have  accepted  and  acted  upon  the  benefits  of  the 
order  issued  by  establishing  through  rates  based  on  the  tariff  estab- 
lished by  the  order,  and  in  other  ways  express  their  intention  to  be 
bound  by  the  ruling  of  the.Commif^sion.  Cliicago,  M.  &  St.  P.  R.  Co. 
V.  State  Public  Utilities  Commission  (111.)   141. 

P.I\R.1916D. 
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e.  Aa  affected  hp  prior  kM*. 

8.  Although  a  gas  compttiiy  has  never  procured  a  franchise  to  oper- 
ate within  a  city,  the  West  Virginia  Commission  has  no  jurisdiction  to 
piUiB  upon  its  rights  to  have  its  pipes  in  the  street  and  to  operate  within 
the  city,  where,  prior  to  the  incorporation  of  the  city,  the  county  court 
had  granted  the  predecessor  of  a  subsidiary  company  the  right  to  lay 
its  pipes  along  the  highways  of  the  county,  and  the  realty  company 
owning  the  territory  subsequently  comprising  the  city  had  also  granted 
to  the  subsidiary  company  the  right  to  use  its  streets  for  the  purpose 
of  laying  its  pipes,  and  such  subsidiary  company  had  supplied  gas  to 
the  territory.  FoUansbee  v.  Manufacturers  Light  k  Heat  Co.  (W.  Va.) 
825. 

iL  As  affected  l)y  character  of  corporation  or  utility. 

9,  10.  The  Missouri  Commission  has  no  jurisdiction  over  stockyard 
eompanies,  and  cannot  direct  the  reconstructioii  of  their  yards.  Re 
Kansas  City  Connecting  R.  Co.  (Mo.)  661. 

1 11.  The  California  Commission  has  no  jurisdiction  over  transfer 
companies  engaged  in  carrying  baggage,  trunks,  valises,  and  parcels  for 
hire,  although  such  companies  are  common  carriers.  Atlantic  Transfer 
Co.  v.  Los  Angeles  Transfer  Co.  (Cal.)  730. 

12.  Tlie  Illinois  Public  Utility  act  will  not  be  construed  to  exclude 
public  stors^e  plants,  for  the  storing  and  preserving  of  fruit,  vegetable, 
and  dairy  products,  from  the  jurisdiction  of  the  Commission,  on  the 
ground  that  §  10  of  the  act  provides  that  the  term  "warehouses"  as 
used  in  the  act  should  include  elevators  or  storehouses  where  "grain 
is  stored  for  a  compensation,  whether  the  property  stored  be  kept 
separate  or  not,"  where  such  a  construction  would  render  meaningU'ss 
other  clauses  of  that  section,  providing,  among  other  things,  that  the 
term  "public  utility"  when  used  in  the  act  means  and  includes  all 
persons  of  whatsoever  kind  who  own,  control,  operate,  or  manage  any 
plants  equipment,  or  property  for  the  storage  or  warehousing  of  goods, 
and  that  the  term  "transportation  of  property"  includes  any  service  in 
connection  with  refrigeration,  icing,  storage,  and  handling  of  the  prop- 
erty transported.  State  Public  Utilities  Commission  v.  Monarch  Ke- 
Irigarating  Co.  (111.)  119. 

e.  Over  particular  Mnds  of  queetiont, 

1.  Validity  of  statutes. 

13.  The  Ohio  Commission  will  not  assume  to  question  or  determine 
the  constitutionality  or  validity  of  the  statute  under  which  it  operates 
and  from  which  its  jurisdiction  is  exclusively  derived.  Re  Marysville 
Light  &  Water  Co.  (Ohio)  374. 

14.  The  Arizona  Commission  is  without  power  to  declare  whether 
I  2189  of  the  Revised  Statutes,  1913,  with  reference  to  the  duty  of 
railroad  companies  to  install  and  maintain  grade  crossings,  has  been 

p.r.R.imsD. 
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repealed  by  chap.  11,  Rev.  Stat.  1913,  defining  the  powers  of  the  Com- 
mission, since  the  ComiBission  is  not  authorised  by  the  Constitution 
or  by  the  laws  of  the  state  to  declare  acts  of  the  l^slature  unconstitu- 
tional or  inoperative:  and,  consequently,  the  Commission  must  require 
railroad  companies  to  observe  such  statute  until  the  l^slature,  by 
direct  act,  repeals  it,  or  a  court  of  competent  jurisdiction  of  the  statt 
declares  it  inoperative.    Re  Cochise  County  (Ariz.)  220. 

2.  Damages, 

15.  The  New  Jersey  Commission  is  not  ^ven  power  to  award  dam- 
ages to  a  shipper  for  injuries  to  goods  while  in  transit.  Nixon  Piano 
Co.  v.  Central  R.  Co.  (N.  J.)  297. 

3.  Reparation  or  refund. 

Power  to  adjust  excessive  charges  made  prior  to  public  service  statute, 
see  Repabation.  1. 

16.  The  ("alifornia  Commission  has  no  jurisdiction  to  order  a  refund 
of  an  amount  collected  from  a  consumer  by  an  electric  utility  for  setting 
a  pole  and  installing  service  connections.  Nadeau  v.  Pacific  Light  k 
Power  Corp.  (Cal.)  638.  '* 

17.  The  New  Jersey  Board  of  Utility  Commissioners  is  without 
power  to  require  a  public  service  company  to  make  refunds,  and,  Upon 
failure  of  the  company  to  refund  an  overcharge  to  a  customer  on  the 
recommendation  of  the  Board,  the  latter's  only  recourse  is  to  the  oourts 
of  law.    Murphy  v.  Tintern  Manor  Water  Co.  (X.  J.)  289. 

4.  Security  ismies. 

18.  The  Nebraska  Commission,  although  convinced  th'at  public  eon- 
venience  and  necessity  does  not  require  the  construction  of  a  new  tele> 
phone  system  in  a  field  already  occupied  by  a  company  rendering  ade- 
quate service,  cannot  deny  an  application  for  an  issuance  of  securities 
for  such  construction,  since  its  statutory  powers  extend  only  to  the 
determination  of  the  question  whether  the  issue  of  securities  "is  rea- 
sonably required  for  the  purposes  of  the  corporation,"  and  the  Com- 
mission cannot  read  into  the  statute  the  words,  ''when  necessary  or 
reasonably  required  for  the  public  good  or  welfare,"  especially  where 
bills  requiring  public  utilities  to  secure  a  certificate  of  public  conven- 
ience and  necessity  before  commencing  operation  or  making  extensions 
have  been  introduced  into  the  legislature  but  have  failed  of  paasaga. 
Re  People's  Teleph.  Co.  (Neb.)  160. 

II,  Chrders, 

As  to  effect  of  orders  of  Commission,  see  Ordebs. 

As  to  review  of  orders  of,  see  Appeal  and  Review. 

Conclusiveness  of  order  of  Commission  of  sifter  state  for  construeticpDi 

of  terminal  track  lacilities  at  stockyards,  m^  Obders,  3. 
P.I\R.191.5D. 


Digitized  by  VjOOQIC 


INDSX.  111$ 

COBOffODITTES. 

Bate  for  transportation  of  eoal,  see  Raxbb,  60. 

OOBOffOmTT  RATES. 

See  Rates. 

KecesBity  that  every  commodity  transported   la   ii^trastate  mm- 
merce  return  a  profit,  see  Rates,  49. 

COMMON  CARRIERS. 

See  Gabbiebs. 

COMMUTATIOH  BATES. 

Injunction  against,  on  the  ground  of  discrimination,  see  DiBOBna- 

NATIOIT,  4. 

Power  of  Commission  to  regulate,  see  Rates,  14,  16. 
On  interurban  railway,  see  Bates,  4<(-48. 

Fftctors  to  he  considered  in  determining  reasonableness  of,  on  rail- 
roads, see  Rates,  61. 

COMJMCITTERS. 

Entitled  to  liberal  treatment,  see  Rates,  47. 

COMPARISON  OF  RATES. 

Consideration  of,  in  holding  rates  to  be  di8criminatory«  see  Afpbal 

AND  Review,  9. 
See  Rates,  29,  64,  73. 

COMPENBATIOH. 

Requiring  construction  of  side  trade  without,  see  GoHSTiTunOKAL 

Law,  7. 
Reasonableness  of  provision  as  to  time  for  making,  upon  municipal 

purchase,  see  Obdebs,  1. 
Necessity  that  rates  be  compensatory,  see  Bates,  21. 

COMPETITION. 

Consideration  of  loss  due  to  commercial  competition  in  fixing  nIsi, 
see  Rates,  42. 

COMPUONT. 

See  PLEADIHft. 


COMPOSITE  .UPS. 

Of  portions  of  electric  plant,  see  Depreciation,  1. 

CONDITIONS. 

Issuance  of  certificate  of  public  convenience  upon,  see  Cebtifioats 

OF  COXVENIEXC'E  A>'D  NErKSSITY.   4. 

p.u.u.inion. 
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CONFISCATIOK. 

Distinction  between  reaflonableBMS  and  confiscation,  am  Rbtobk, 

COKNEOTED  LOAD. 

M  In^s  fpr  establishment  of  rates  for  eleotricity,  see  Rates,  33-36. 

COHHECTIOH8. 

Duty  of  telephone  company  to  connect  with  a  subacriber  who  re^ 

fuses  to  pay  for  service,  see  Sebvice,  54 
See  also  Physical  Connection  ;  Service  Connections. 

CONSERVATION. 

Change  from  flat  rate  to  meter,  service  for  purpose  of  oonaerving 
water  supply,  see  Service,  66. 

C0N80I<IDATI0H,  MSmOEB  AND  SALE. 

1.  A  newly  formed  telephone  ooMpany  was  authoriaed  to  puwrchase 
properties  of  three  existing  companies,  it  appearing  tfcat  the  subscribers 
of  the  latter  companies  were  not  being  adequately  served  by  such  com- 
panies operating  separably,  and  that  a  growing  business  required  more 
adequate  facilities  whieh  would  be  furnished  by  the  new  company.  Re 
Moosehead  Teleph.  &  Tel^.  Co.  (Me.)  260. 

2.  An  objection  to  the  purchase  by  a  newly  formed  telephone  com- 
pany of  the  property  of  three  existing  telephone  companies  on  the 
ground  that  the  purchasing  company  might,  under  its  charter,  obtain 
authority  to  do  business  in  territory  occupied  by  objecting  companies, 
is  untenable  where  it  appears  that  the  new  company  has  no  intention 
of  invading  such  territory,  and  where,  in  any  event,  it  would  have  to 
comply  with  f  §  27  and  28  of  the  Utilities  act  before  it  coald  do  so.  Be 
Moosehead  Teleph.  &  Teleg.  Co.  (Me.)  260. 

3.  The  consolidation  of  two  independent  railway  corporations  was 
permitted  where  it  appeared  that  there  had  not  been  any  competition 
between  them  since  1891,  and  that  their  consolidation  would  be  in  the 
interest  of  econon^.    Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  (Ind.)  286. 

4.  Under  the  Indiana  act  of  1913  declaring  it  to  be  the  public 
policy  of  the  state  that  competing  railroad  lines  may  not  be  consoli- 
dated, it  was  evidently  not  the  legislative  intention  that  competition, 
however  slight  and  insignificant,  should  preclude  the  consolidation  of 
railway  properties,  even  though  they  intersect  at  right  angles.  Re 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (Ind.)  236. 

OON8PIRACT. 

Effect  of,  upon  application  for  certificate  of  public  convenience,  aee 
Certificate  of  Convenience  and  Necesaitt,  2. 

CONSTITUTIONAI.  UiW. 

/.  Due  process  and  equal  protection,  i--P« 
//.  Impairment  of  contract s,  10—13. 
III.  Delegation  of  powevM,   14^17. 
PU.R.1915D. 
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OONSTITUTIONAL  liAW^-oontinued. 
IT.  Trial  Ify  jury,  IS, 

V.  Excessive  penalties,  10. 
Tt.  Departments  of  government,  90,  91. 

Act  conferring  corporate  powers  upon  boards  of  public  nitility  com* 
missioners  created  by  it  as  a  special  law,  see  Commissions,  1. 

Jurisdiction  of  Commissions  to  pass  upon  constitutionality  of 
Public  Service  Conunission  Act,  see  Commissions,  13. 

Sufficiency  of  title  of  statute,  see  Statutes,  1. 

I.  1>ue  process  and  equal  protectUnt» 

1.  The  reserved  right  of  a  state  to  amend  corporate  charters  cannot 
be  exercised  so  as  to  take  the  property  of  a  corporation  without  due 
process  of  law.    Chicago,  M.  k  St.  P.  R.  Co.  v.  Wisconsin  (U.  S.)  706. 

2.  In  making  rates  the  Commissioners  do  not  assume  the  manage- 
ment and  control  of  the  property  or  business  of  the  common  carrier, 
but  by  making  lawful  rates  they  supervise  and  regulate  the  rendering 
of  the  public  service  *'for  the  correction  of  abuses  and  to  prevent  im- 
just  discrimination  and  excessive  charges,"  as  contemplated  by  the 
state  Constitution.  State  ex  rel.  Railroad  Comrs.  v.  Florida  East 
Coast  R.  Co.  (Fla.)  105. 

3.  In  conferring  upon  the  Railroad  Commissioners  authority  to 
make  reasonable  and  just  rates  to  be  charged  by  railroad  common  car- 
riers for  intrastate  transportation,  instead  of  merely  conferring  upon 
the  Commissioners  authority  to  supervise  and  regulate  such  rates  as 
may  initially  be  fixed  by  the  carrier,  the  legislature  does  not  invade 
the  constitutional  right  of  "acquiring,  possessing,  and  protecting  prop- 
erty,** nor  deprive  anyone  of  "property  without  due  process  of  law." 
State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.  (Fla.)   105 

4.  There  is  no  merit  in  the  objection  that  the  provision  of  the  act 
of  February  4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1913, 
I  8663),  |§  8,  16,  as  amended  by  the  act  of  June  29,  1906  (34  Stat,  at 
L.  684,  ohap.  3591,  Comp.  Stat.  1913,  |  8663),  for  the  allowance  of  a 
reasonable  attorney's  fee  in  case  of  plaintiff's  final  success  in  an  action 
to  recoTsr  from  a  carrier  the  damages  alleged  to  have  been  sustained 
by  a  shipper  and  awarded  by  the  Interstate  Oommeroe  Commission  by 
reason  of  the  carrier's  violation  of  the  provisions  of  those  statutes,  is 
invalid  as  being  purely  arbitrary,  and  aa  in^KMing  a  penalty  for  merely 
failing  to  pay  a  debt.    Meeker  v.  Lehigh  Valley  R.  Co.  (U.  S.)  1072. 

6.  An  order  of  the  Commission  regulating  the  switching  charges  for 
■errioes  rendered  by  one  railroad  to  another  is  not  a  violation  of  the 
provisions  of  the  state  and  Federal  Constitutions  relative  to  due  process 
of  law  as  amounting  to  a  permit  to  a  railroad  to  operate  its  trains  and 
ears  orer  and  upon  the  track  and  into  the  terminals  of  another  rail- 
road. Chicago,  M.  ft  Si.  P.  R.  Co.  v.  State  Public  Utilities  Commission 
(HI.)  141. 

6.  A  state  statute  which,  like  Wis.  Laws  1911,  chap.  272,  prohibits 
the  letting  down  of  an  unengaged  and  unoccupied  upper  berth  in  a 
Bleeping  car  when  the  lower  berth  in  the  same  section  is  occupied,  takes 
P.r.R.lPlSD.  71 
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property  without  compensation,  contrary  to  the  due  process  of  law 
clause  of  U.  S.  Const.,  14th  Amend.,  and  cannot  be  sustained  as  a  rea- 
sonable exercise  of  the  state's  police  power.  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Wisconsin  (U.  S.)  706. 

7.  The  Mississippi  statute  (Laws  of  1908,  chap.  88)  which,  in 
effect,  gives  the  Railroad  Commission  the  power  to  require  railroad 
companies  to  construct,  without  compensation,  spur  tracks  connecting 
their  main  line  with  manufacturing  and  other  industrial  plants,  if  such 
tracks  can  be  constructed  without  causing  hazard  to  tho  property  and 
trains  of  the  railroad  company,  contravenes  the  Constitution  of  the 
United  States,  since  under  it  the  Conmiission  may  take  the  property  of 
railroads  without  due  compensation,  and  the  fact  that  the  Commission 
might  consider  each  application  for  side  tracks  upon  its  merits  does 
not  render  the  statute  valid.  Mclnnis  v.  New  Orleans  &  N.  £.  R.  Co. 
(Miss.)  418. 

8.  The  property  of  a  railroad  company  is  not  taken  without  due 
process  of  law  by  an  order  of  a  Commission  that  it  raise  its  grades  so 
as  to  permit  another  railroad  to  cross,  where  the  order  provides  that 
before  the  property  can  actually  be  occupied  the  company  constructing 
the  crossing  must  either  agree  with  the  other  as  to  the  damages  for  the 
crossing,  or  must  in  eminent  domain  proceedings  settle  the  amount  of 
compensation  it  is  legally  required  to  pay  for  the  taking  of  the  crossing 
under  the  proposed  plan.  Alton  &  S.  R.  Go.  v.  Vandalia  R.  Co.  (IIL) 
941. 

9  The  enforcement  of  an  order  of  a  State  Railroad  Commission 
directing  a  railway  company  to  erect  in  its  stockyards  in  a  specified 
village  a  scale  of  at  least  6  tons  capacity,  without  affording  the  railway 
company  an  opportunity  to  abate  any  existing  discrimination  against 
such  village  by  discontinuiag  the  use  of  similar  scales  already  installed 
at  some  other  stock-shipping  stations  on  its  line,  takes  the  railway  com- 
pany's property  without  due  process  of  law,  contrary  to  U.  S.  Const., 
14th  Amejid.,  where  such  scales  have  no  direct  part  in  transportation, 
nor  in  the  business  of  selling  at  the  terminal  yards,  but  are  merely  a 
convenience  which  gives  the  station  possessing  one  an  advantage  over  a 
place  where  none  exists.  Great  Northern  R.  Co.  v.  State  ex  rel.  Rail- 
road &  Warehouse  Commission  (U.  S.)  701. 

II.  Impairment  of  oonfroeto. 

10.  The  exercise  by  a  state  of  its  lawful  power  to  fix  street  railway 
rates,  notwithstanding  a  municipal  rate  ordinance,  does  not  deprive 
the  street  railway  company  of  its  property  without  due  process  of  law. 
Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad  Commission  (U.  S.)  591. 

11.  Tlie  power  of  the  Arizona  Commission  to  regulate  the  rates  oi 
a  telephone  company  is  not  affected  by  prior  franchise  contracts  pro- 
viding that  certain  rates  should  be  charged  and  that  certain  free 
service  should  be  supolied  the  municipality,  where  the  only  power  to 
make  such  a  contract  la  to  be  found  in  a  general  statutory  provision 
giving  the  municipality  exclusive  control  over  its  streets,  alleys,  ave- 
fMT.R.191.5D. 
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nues,  and  sidewalks.    Tempe  v.  Mountaia  States  Teleph.  A  Teleg.  CJo. 

(Ariz.)  716. 

12.  A  city,  by  entering  into  an  ordinance  contract  with  a  street 
railway  company  whereby  the  latter  was  empowered  to  charge  a  5  cent 
fare,  does  not  abrogate  the  right  of  the  legislature  acting  directly  or 
through  the  Railroad  Commission  to  exercise  the  function  of  regiilating 
rates  whenever  it  is  deemed  proper  to  assert  it.  Duluth  Street  R.  Co. 
▼.  Railroad  Commission  (Wis.)  11)2. 

13.  The  California  Commission  has  power  to  prescribe  a  charge  to 
be  paid  by  municipalities  for  water  for  fire  protection  purposes,  al- 
though the  franchise  ordinance  under  which  the  water  company  was 
operating  provided  that  the  city  should  always  have  water  free  for  fire 
protection  purposes.    HoUister  v.  Hollister  Water  Co.  (Cal.)  626. 

Ill,  Delegation  of  powers. 

14.  The  delegati<Mi  by  the  l^slature  to  an  agoncy  created  by  it  of 
the  power  to  approve  or  refuse  to  approve  a  lease  proposed  to  be  made 
by  a  railroad  company  of  this  state  (such  power  being  vested  in  the 
legislative  agent  for  the  purpose  above  indicated)  is  not  repugnant  to 
eonstitutional  provisions.  West  Jersey  &  Seashore  R.  Co.  y.  Public 
Utility  Comrs.  <N.  J.)  847. 

15.  Section  5,  of  chapter  0,  Acts  of  the  Legislature  1913  (Code 
1913,  chap.  150  [§  640]),  is  not  an  invalid  attempt  to  delegate  to  the 
Public  Service  Commission  the  power  specifically  limited  by  §  9,  ar- 
ticle 11,  of  the  Constitution,  to  the  legislature  to  "from  time  to  time, 
pass  laws,  applicable  to  all  railroad  corporations  in  the  state,  estab- 
lishing reasonable  maximum  rates  of  charges  for  the  transportation  of 
passengers  and  freights,"  etc.  State  ex  reL  Public  Service  Commission 
V.  Baltimore  &  0.  R.  Co.  (W.  Va.)  558. 

16.  The  West  Virginia  act  confers  upon  the  Public  Service  Commis- 
sion powers  of  a  quasi  legislative  and  quasi  judicial  nature,  limited  to 
intrastate  rates,  similar  to  those  conferred  by  Congress  upon  the  Inter- 
state Commerce  Commission,  limited  to  interstate  transportation,  and 
to  administer  and  carry  into  e£Fect  the  general  laws  of  the  state,  regu- 
lating railroads  and  other  public  service  corporations,  enacted  in  pur- 
snaaoe  of  the  Constitution.  State  ex  rel.  Public  Service  CommiHsion  v. 
Baltimore  k  0.  R.  Co.  (W.  Va.)  558. 

17.  While  it  is  now  established  law  by  state  and  Federal  decisions, 
that  the  making  of  reasonable  maximum  rates  for  general  application 
is  primarily  a  legislative  ftmction,  it  is  equally  settled  that  legislative 
control  over  railways  and  other  public  service  corporations  may,  with- 
in constitutional  limitations,  be  delegated  to  Public  Service  Commis- 
sions, the  reason  for  such  regulative  laws  being  the  distinction  between 
prescribing  rates  generally,  without  complaint,  controversy,  or  investi- 
gation, and  directing  the  obaervance  of  a  particular  rate  or  schedule 
after  judicial  or  quasi  judicial  investigation  of  its  propriety.  State  ex 
rel.  Public  Service  Commission  v.  Baltimore  &  0.  R.  Co.  (W.  Va.)  558. 
P.U.R.1915D. 
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IV*  Trial  by  jury. 

18.  The  rebuttable  presumption  established  by  the  provision  of  the 
act  of  February  4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1913, 
f  8563),  S  16,  as  amended  by  the  act  of  June  29,  1906  (34  Stat,  at  L. 
584,  chap.  3691,  Comp.  Stat.  1913,  f  8563),  that,  in  actions  under  that 
section  to  recover  from  a  carrier  the  damages  alleged  to  have  been 
sustained  by  a  shipper  and  awarded  by  the  Interstate  Commerce  Com- 
mission by  reason  of  the  carrier's  violation  of  the  provisions  of  those 
statutes,  *'the  findings  and  order  of  the  Commission  shall  be  prima 
fade  evidence  of  the  facts  therein  stated,"  does  not  infringe  upon  the 
right  of  trial  by  jury,  nor  deny  due  process  of  law.  Meeker  v.  Lehigh 
Valley  R.  Co.  (U.  S.)  1072. 

«'  ;..  v.  Sxcesaive  penalties. 

19.  The  imposition  upon  a  telephone  company  under  the  supposed 
authority  of  Kirby's  (Ark.)  Dig.  $  7948,  of  penalties  aggreo^ating  $6,300. 
because  of  its  impartial  enforcement  against  one  of  its  patrona  of  a 
regulation  that  it  will  not  furnish  telephone  service  to  any  patron  in 
arrears  for  past  service,  and  will  not  accord  to  a  patron  so  in  arrears 
the  discount  usually  allowed  for  paying  in  advance  of  a  designated 
time,  takes  the  company's  property  without  due  process  of  law,  contrary 
to  U.  S.  Const.,  14th  Amend.,  where  such  regulation  was  not  expressly 
prohibited  by  the  statute,  and  there  was  no  judicial  decision  in  the 
state  holding  or  indicating  that  it  was  unreasonable^  and  it  had  been 
adopted  in  good  faith,  and  had  been  uniformly  and  impartially  en- 
forced for  many  years.  Southwestern  Teleg.  &  Teleph.  Co.  t.  Danaher 
(U.  S.)  671. 

VJ.  Departments  of  government, 

20.  That  the  subject-matter  is  legislative  or  administrative  does  not 
render  a  statute  unconstitutional,  authorizing  a  review  of  the  aetion 
of  the  board  in  the  courts  on  an  appeal  to  them.  Minneapolis,  St.  P.  ft 
S.  Ste.  M.  R.  Co.  V.  State  Bd.  of  R.  Comrs.   (N.  D.)  434. 

21.  The  question  of  whether  an  order  of  the  State  Railroad  and 
Warehouse  Commission  is  reasonable  is  a  judicial  question.  State  v. 
Great  Northern  R.  Co.  (Minn.)  467. 

CONSTRUCTION. 

New  construction  as  purpose  for  security  issues^  see  Btcvum  Is* 
SUES,  8-10. 

CONSTTMER. 

Remedy  of,  for  discrimination  in  rates  by  a  public  service  corpora- 
tion, see  DiSOBIMINATION,  5. 

Right  to  delay  payment  of  water  bill  upon  the  ground  that  com- 
pany has  refused  to  credit  his  account  the  amount  paid  on 
account  of  water  used  by  a  former  tenant,  see  Payment,  1. 
P.U.R.1916D 
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Discount  for  prompt  payment  of  bills,  lee  Patment,  5. 

Change  in  rate  schedule  for  benefit  of  large  oonsumers,  see  Rates, 
38. 

Obligations  of  consumers  of  producing  and  distributing  companies 
where  both  are  under  common  ownership,  see  Rates,  41. 

I1O6B  due  to  commercial  competition  not  to  be  borne  by  domestic . 
patrons,  see  Rates,  42.  f 

Proposed  increase  in  interurban  railway  rates  refused  because  of 
investment  made  by  patrons  relying  upon  lower  fares,  see 
Rates,  44. 

Value  of  service  to,  as  basis  of  reasonableness  of  return^  see  Rb- 
TUBN,  10. 

Duty  of  telephone  company  to  connect  with  a  subscriber  who  re- 
fuses to  pay  for  service,  see  Sebvice,  54. 

i 
CONTEMPT  PRDCZTEDIHGS. 

Expenses  of  defending,  as  part  of  original  cost  of  plant,  see  Valua- 
tion, 16. 

CONTRACTS. 

Impairment  of  contract,  see  Constitutional  Law,  10-13. 

Effect  of  installation  of  municipal  eleotrie  plant  to  relieve  utility 

of  its  franchise  obligation  to  pay  city  a  per  cent  of  its  gross 

earnings,  see  Monopoly  and  Competition,  1. 
Right  to  increase  rates  fixed  in  franchise  ordinance,  see  Rates,  4. 
Effect  of  prior  contract  on  proposed  increase  in  rates  of  interurban 

railway,  see  Rates,  44. 
Side  track  agreements,  see  Sebvice,  26-29. 

OONTBOIi  OF  FIEX<I>. 

See  Monopoly  and  Comfetition,  2,  4-8. 

ooirvEiriEircE. 

See  Cebtificate  of  Convenience  and  NBOESsmr. 

OORPORATIONS. 

Policy  of  Commission  as  to  interference  in  management  of,  MS 
Commissions,  4. 

Bxercise  of  reserved  right  to  amend  corporate  charters,  see  Consti- 
tutional Law,  1. 

Private  corporations  becoming  public  utilities,  see  PuBLio  Utiu- 
TIBS,  2. 

008T  OF  AOQinniTIOH. 

Allowance  for,  in  ascertaining  reproduction  cost  of  railway  land, 
see  Valuation,  39. 

COST  OF  OBTAnmro  monet. 

Allowance  for,  in  valuation  of  property  for  rate  making  purposes, 
see  Valuaxxon,  28. 

P.U.R.1915D. 
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COST  OF  REPRODUCTION. 

See  RjcpBODDcnoN  Cost. 

COST  OF  REPRODUCTION   NEW  LESS  DEPRECIATION. 

See  Rbpboduction  Ck>8T  Less  Depreciation. 

COST  OF  SERVICE. 

Ab  element  in  determining  reasonableness  of  rate,  see  Appeal  and 
Review,  10. 

COSTS  AND  EXPENSES. 

Bond  discount  and  brokerage  not  chargeable  to  plant  account*  see 
Accounting,  1. 

Review  of  allowance  of  engineering  expen.«*i»8  approved  by  trial 
court,  see  Appeal  and  Review,  6. 

Review  of  allowance  of  attorney's  fee,  see  Appeal  and  Review.  15. 

Apportionment  of  operating  expenses  between  different  classes  of 
service  and  consumers,  see  Apportionment,  1. 

Attorney's  fees  for  appearance  before  Interstate  Commerce  Com- 
mission, see  Attobnets,  1. 

Allowance  of  attorney's  fee  to  successful  plaintiff,  as  denying  car- 
rier of  due  process,  see  Constitutional  Law,  4. 

Provision  for  cost  of  issuance  of  securities,  see  Secuuity  Issues,  5. 

Expenses  incident  to  invasion  of  occupied  territory,  consideration 
of,  in  ascertaining  original  cost,  see  Valuation,  16. 

COURTS. 

Finding  as  to  value  by  trial  court  as  original  question  ot  tact,  see 
Appeal  and  Review,  2. 

Powers  of,  on  appeal,  see  Appeal  and  Review. 

Power  to  compel  Commissions  by  mandamus  to  grant  or  withhold 
approval  of  railroad  lease,  see  Commissions,  2. 

Necessity  of  resorting  to,  where  utility  fails  to  make  refund  for 
an  overcharge  as  recommended  by  the  Commission,  see  Com- 
missions, 17. 

Departments  of  government,  see  Constitutional  Law,  20,  21. 

Reasonableness  of  order  of  Commission  as  a  judicial  question,  see 
Constitutional  Law,  21. 

Power  of,  over  Commission  in  performance  of  statutory  duties  and 
functions,  see  Rates,  15. 

Powers  of,  as  to  rates,  see  Rates,  17-20. 

1.  While  in  a  proper  action  the  reasonableness  of  an  established 
rate  may  be  the  subject  of  judicial  investigation  and  adjudication, 
courts  are  without  authority  to  fix  by  injunction,  or  otherwise,  rates  for 
public  service  corporations.  St.  Paul  Book  &  Stationery  Co.  v.  St 
Paul  Gaslight  Co.    (Minn.)    474. 

2.  The  jurisdiction  of  the  court  'V^hen  invoked  in  a  railroad  rate 
eaae  is  limited  to  determination  ol  I^al  questions  such  as  whether  the 
rates  are  adequate,  reasonable,  discriminatory,  or  excessive,  since  courts 
P.r.R.iniSD. 
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do  not  have  rate  making  powers.    Union  P.  R.  Co.  ▼.  PubHc  Service 

Commisflion    (Kan.)    377. 

3.  The  eonstruction  given  by  the  highest  court  of  the  state  to  the 
provisions  of  Wis.  Rev.  Stat.  1860,  |  1862,  empowering  municipalities 
to  grant  the  use  of  the  streets  to  street  railway  companies  "upon  such 
terms  as  the  proper  authorities  shall  determine/'  as  not  authorising  a 
municipality  to  make  a  contract  which  will  prevent  the  future  exer- 
cise of  the  authority  of  the  state  to  fix  rates  by  legislative  action,  will 
be  followed  by  the  Federal  Supreme  Court.  Milwaukee  Blectrio  B.  4 
Light  Co.  V.  Railroad  Commission   (U.  6.)   691, 

okhcihai.  ulw. 

1.  The  orderly  administration  of  the  law  should  not  expose  a  liti- 
gant to  punishment  for  not  doing  an  act  which  a  court,  acting  within 
its  Jurisdiction  and  authority,  has  eonmianded  him  to  refrain  from 
doing.     State  v.  Chicago,  M.  k  St.  P.  R.  Co.   (Minn.)  797. 

2.  The  trial  court  erred  in  excluding  the  writ  of  injunction  from  evi- 
dence on  the  trial  of  the  indictment  against  defendant  for  alleged  vio- 
lation of  the  statute.  State  v.  Chicago^  M.  ft  St.  P.  R.  Co.  (Minn.) 
797. 

OBOSSINGS. 

1.  In  general,  1,  2, 

11,  Powers  and  functions  of  CofnmtHMons,  d— ^« 
HI,  Protection  at  grade  crossings,  0—^. 

J.  In  general. 

1.  The  question  whether  there  should  be  an  overhead  railroad  cross- 
ing in  any  given  case  must  depend  largely  upon  the  peculiar  circum- 
stances of  the  case,  including  the  location  and  surroundings  of  the 
proposed  crossing,  the  character  of  the  railroad,  the  use  made  and  in- 
tended to  be  made  of  them,  the  increased  cost  of  construction  and 
expense  of  operation,  public  policy  and  convenience,  and  the  interest  and 
convenience  of  the  road  intended  to  be  crossed.  Alton  ft  8.  R.  Co.  v. 
Vandalia  R.  Co.   (III.)   941. 

2.  The  public  policy  of  the  state  of  Illinois  is  not  shown  to  be 
against  grade  crossings  by  a  statute  providing  that  the  Commission 
''shall  only  grant  permission  to  construct  such  crossings  at  such  place 
and  in  such  manner  as  will  not  necessarily  impede  or  endnnq^er  the 
travel  or  transportation  upon  the  railroad  to  be  crossed,'*  especially  in 
view  of  I  58  of  the  Public  Utilities  act,  giving  authority  to  the  Commis- 
sion to  grant  permission  for  grade  crossings,  or  to  abolish,  alter,  or 
change  them.     Alton  &  S.  R.  Co.  v.  Vandalia  R.  Co.   (111.)   941. 

J/.  Poipera  and  functions  of  Commissions. 

Authority  of  Commissions  in  passing  upon  suflflciency  of  safety  device 

at  railroad  crossing,  see  Commibstonb.  3. 
P.U.R.1916D. 
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3.  The  mere  fact  that  an  overhead  crossing  is  practicable  does 
not  necessarily  require  the  Illinois  Public  Utilities  Commission  to  with- 
hold its  consent  to  a  crossing  at  grade.  Alton  &  S.  B.  Co.  v.  Vandalia 
R.  Co.   (111.)   941. 

4.  The  Illinois  Public  Utilities  Commission  has  power  to  order  a 
steam  railroad  company  to  raise  its  grades  in  order  to  enable  another 
railroad  to  cross  its  track  at  grade,  since  the  various  statutes  relating 
to  such  crossings  indicate  an  intention  on  the  part  of  the  legislature  to 
give  the  Commission  full  power  and  authority  over  the  method,  manner, 
and  the  mode  of  grade  or  elevated  crossings  of  steam  railroads  as  well 
as  other  railroads  and  public  highways,  and  to  fix  the  location  and 
prescribe  all  the  conditions  as  to  physical  construction  and  arrangs- 
ment  of  the  crossing.    Alton  &  S.  R.  Co.  v.  Vandalia  R.  Co.  (111.)  941 

5.  The  Commission  cannot,  without  abusing  the  discretion  imposed 
in  it,  refuse  to  approve  the  construction  of  a  railroad  over  various 
highways  at  grades,  where  the  Commission  had  previously  duly  grant- 
ed a  ^certificate  of  public  convenience  and  necessity  for  the  construction 
of  the  railroad  over  the  precise  route,  and  the  municipal  authorities 
and  the  state  commissioner  of  highways,  with  full  knowledge  of  pres- 
ent conditions  and  probable  future  developments,  had  deliberately  and 
unhesitatingly  approved  of  and  consented  to  the  construction  of  such 
crossing.    Re  Rome  &  0.  R.  Co.  (N.  Y.)   305. 


III.  Protection  at  grade  crossings. 

Order  pf  Commission  relative  to  grade  crossings  as  not  taking  of  prop- 
erty without  due  process  of  law,  see  Constitutional  La*w,  8. 
Form  of  request  for  installation  of  protection  at,  see  Pbocedube,  1^  2. 


6.  Upon  the  construction  of  a  grade  crossing  over  a  railroad  track, 
the  county  is  not  required  to  bear  any  portion  of  the  expense  of  wing 
fences  and  cattle  guards,  where  there  is  no  statute  requiring  the  rail- 
road to  erect  fences,  and  where  fences  have  consequently  been  erected 
by  the  railroad  company  for  its  own  protection.  Re  Cochise  County 
(Ariz.)   220. 

7.  An  automatic  alarm  bell  was  held  to  be  a  sufficient  safety  de- 
vice at  a  grade  crossing  where  the  evidence  showed  that  an  average  of 
288  pedestrians  use  the  crossing  each  day,  and  that  the  view  is  unob- 
structed in  both  directions.  Elmira  Heights  v.  Erie  R.  Co.  (N.  Y.) 
308. 

8.  The  Commission  ordered  the  railroad  company  to  maintain  an 
additional  flagman  at  a  dangerous  crossing  between  the  hours  of  7  and 
9  in  the  morning,  noon  and  1:30,  and  3:30  and  6:30  durinjr  the  after- 
noon, where  it  appeared  that  a  large  number  of  pedestrians  used  the 
crossing  during  the  hours  mentioned,  that  a  school  was  loeatod  near- 
by, and  that  an  additional  flagman,  during  the  hours  mentioned,  was 
necessary  for  the  protection  of  the  pedestrians.  Elmira  Heights  v.  Erie 
R.  Co.    (N.  Y.)    308. 

P.U.R.1915D. 
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DAMAGES. 

Power  of  Commissions  to  award  damages  for  injury  to  goods  in 

transit,  see  ComifissiONS,  15. 
Action  for,  by^  consumers  as  remedy  for  discrimination  in  rates  by 

public  service  corporations,  see  Biscbiminatioh,  6. 
Limitation  of  actions  to  recover  damages  awarded  by  Interstate 

Ckmmierce  Commission,  see  Limitatiox  of  Actions,  1~4. 
Liability  for,  on  account  of  negligence  of  company,  aa  operating 

expense,  see  RmrniN,  15. 

1.  The  damages  awarded  to  a  shipper  by  the  Interstate  Commerce 
Commission  as  reparation  for  unjust  discrimination  and  unreasonable 
rates,  which,  under  the  act  of  February  4,  1887  (24  Stat,  at  L.  370, 
chap.  104,  Comp.  Stat.  1913,  §  8563),  §  8,  shall  be  the  "full  amount 
of  damages  sustained,"  may  be  measured  respectively  by  the  rebate 
to  a  favored  competitor,  and  by  the  charge  in  excess  of  what  would 
have  been  a  reasonable  rate,  if  the  evidence  shows  that  such  amounts 
represent  the  claimant's  actual  pecuniary  loss.  Meeker  v.  Lehigh  Val- 
ley  R.  Co.   (U.  S.)   1072. 

DAMS. 

Security  issue  for  reconstruction  of,  see  Segxjritt  Issubs,  13. 

DECISION. 

Of  Federal  courts  following  decision  of  state  court  as  to  construc- 
tion of  statute,  see  Coubtb,  3. 

DfiFIKITION. 

Of  going  value,  see  Valuation,  43,  44,  49. 

Of  original  cost,  see  Valuation,  8. 

Of  reproduction  cost,  see  Valuation,  6,  7. 

Of  reproduction  cost  lees  depreciation,  see  Valuation,  0. 

DBLEGATIOH  OP  POWERS. 

See  Constitutional  Law,  14-17. 

Dl^ARTMENTS  OP  GOVERinCBlfT. 

See  Constitutional  Law,  20,  21. 

DEPOSIT. 

As  security  for  payment  for  service,  see  Paticbnt,  4. 

DEPRECIATION. 

J.  In  general,  1,  9. 
II,  Method  of  computation,  a— ff. 
III.  Annual  depreciation,  6^10, 

a.  Amounts  allotced,  0-^. 

Jp.  FundSf  9,  10. 
IT,  Accrued  depreciation,  11^18. 

J.  In  general. 

Consideration  to  be  given  in  valuation,  see  Valuation,  IS. 
P.U.R.1916D, 
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1.  In  the  valuation  of  the  properties  of  two  electric  companies  for 
rate-making  purposes,  the  composite  life  of  the  depreciable  portions  of 
each  plant,  after  making  an  allowance  of  10  per  cent  for  depreciation 
contingencies,  was  found  to  be  16.1  years.  Campbell  v.  Hood  River  Gas 
&  Electric  Co.  (Or.)  856. 

2.  The  effect  on  the  property  of  a  gas  company  of  the  policy  of  its 
owners  in  failing  to  make  charges  to  depreciation  other  than  for  mains, 
services,  and  meters  abandoned,  taken  out,  and  retired  from  the  service, 
is  a  factor  affecting  materially  the  reasonableness  of  the  return  and  any 
future  allowance  for  depreciation.  Newton  and  Watertown  Petition 
(Mass.)   787. 

II,  Method  of  computation. 

3.  The  Oregon  Public  Utilities  act  (Laws  of  1911,  chap.  279)  plain- 
ly requires  the  depreciation  annuity  to  be  treated  on  the  sinking  fund 
oasis.  La  Grande  Commercial  Club  v.  Eastern  Oregon  Light  &  P.  Co. 
(Or.)   909. 

4.  Under  a  statute  requiring  that  the  depreciation  fund  shall  be 
prescribed  upon  a  sinking  fund  basis,  the  depreciation  annuity  should 
be  based  upon  the  composite  life  of  the  depreciable  portions  of  the  prop- 
erty of  the  company,  including  such  estimates  as  the  Commission  has 
allowed  for  contingencies,  casualty  insurance,  and  taxes  during  con- 
struction, and  one  half  of  the  estimated  cost  of  engineering,  and  such 
proportions  of  the  cost  of  interest  during  construction  as  the  proper 
amount  of  value  of  the  property  new  compares  with  the  same  property 
less  the  depreciation,  excluding  the  depreciation  upon  stores  and  supplies 
on  hand,  working  capital,  the  development  cost  of  the  company,  and  for 
legal  or  general  expenses;  and  a  4  per  cent  sinking  fund  basis  method 
should  be  employed,  with  annual  payments  and  rests  for  interest 
Campbell  v.  Hood  River  Gas  &  Electric  Co.  (Or.)   855. 

5.  In  making  findings  as  to  the  reproduction  cost  less  depreciation 
of  the  property  of  a  public  service  corporation,  the  California  Commis- 
sion determined  the  amoimt  of  depreciation  by  the  straight  line  method 
modified,  where  necessary,  by  the  results  of  inspection.  Ee  San  Fran- 
cisco-Oakland Terminal  R.  Co.   (Cal.)   44. 

III.  Annual  depreciation^ 

a.  Amounts  allowed. 

6.  A  new  telephone  company  expecting  to  start  operation  with  a 
list  of  195  subscribers  was,  upon  an  application  for  the  issuance  of  se- 
curities, directed,  prior  to  the  payment  of  any  dividend  on  the  stock  is- 
sues, to  set  aside  out  of  its  operating  income  as  a  maintenance  and  de- 
preciation fund,  an  amount  not  less  than  8  per  cent  of  the  property 
invested.     Re  People's  Teleph.  Co.   (Neb.)   160. 

7.  Five  per  cent  of  the  gross  revenue  of  a  telephone  company  was 
ordered  set  aside  for  depreciation.    Re  Ross  (111.)  646. 

8.  In  a  proceeding  to  determine  the  reasonableness  of  the  rates  nf 
P.U.R.1916D. 
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a  waterworks  company,  an  allowance  of  1.0  per  cent  for  annual  depre- 
elation  was  held  to  be  ample.  Lake  Forest  ▼.  Lake  Foreet  Water  Co. 
(UL)  1008. 

h.  Funds. 

9.  A  utility  desiring  to  reduce  its  fixed  charges  should  accomplish 
such  result  through  the  appropriation  of  surplus  or  through  refimding 
operations,  rather  than  through  the  appropriation  of  a  depreciation  re- 
serve.    Re  Bakersfield  Water  Co.    (Cal.)    616. 

10.  The  Oregon  Commission  will  allow  a  utility  which  is  required 
to  establish  a  depreciation  fimd  to  exercise  a  prinuury  discretion  in 
the  manner  in  which  it  will  expend  or  invest  such  funds,  but  will  require 
it  to  submit  to  the  Commission  for  approval  any  rules  which  it  may 
desire  to  adopt  for  such  purposes,  and  will  also  require  it  to  conform 
to  the  Commission's  uniform  system  of  accounting  in  recording  trans- 
actions concerning  any  portion  of  the  fund.  Campbell  v.  Hood  River 
Gas  &  Electric  Co.  (Or.)  855;  La  Grande  Commercial  Club  v.  Eastern 
Or^on  Light  k  Power  Company  (Or.)   909. 

rr.  Atscrued  depre€Hatian, 

11.  Accrued  depreciation,  unprovided  for,  lessens  the  value  of  the 
operating  plant  of  a  public  utility  and  is  equivalent  to  a  withdrawal 
of  capital  to  that  extent.  La  Grande  Commercial  Club  v.  Eastern  Ore- 
gon Light  &  P.  Co.  (Or.)  909. 

12.  To  the  extent  that  a  public  utility  fails  to  provide  for  a  replaoe- 
ment  fund  out  of  earnings,  the  depreciation  due  to  lessi'ned  life  in  ub<{ 
is  equivalent  to  a  withdrawal  of  originally  invested  capital,  at  least, 
as  far  as  voluntary  action  on  the  part  of  the  utility  has  made  the 
creation  of  a  replacement  fund  impossible.  Campbell  v.  Hood  River 
Gas  &  Electric  Co.    (Or.)    855. 

13.  In  estimating  the  accrued  depreciation  on  the  property  of  an 
electric  company  in  a  valuation  for  rate-making  purposes  such  propo(f- 
tion  of  the  overhead  items  for  cost  as  would  necessarily  be  gone  simul- 
taneously with  the  physical  properties  to  which  they  relate  was  included. 
Campbell  v.  Hood  River  Gas  &  Electric  Co.   (Or.)   855. 

DESK  TELEPHONES. 

Charge  for  changing  wall  telephone  to  desk  telephone,  see  Rates, 
74. 

OBVEXiOPlfEKT  COSTS. 

Allowance  for,  in  valuation,  see  Valuation,  46,  47,  60,  5L 

DISOONTHrnANCTB  OF  SEBVIOE. 

ReasonableneM  of  role  of  electric  company  providing  for,  upon 
exhaustion  of  storage  battery,  see  Service,  14. 

Of  separate  daily  passenger  service  by  installing  a  mixed 
and  freight  serviee,  see  Skbticx»  18,  19. 
P.U.R.1916D. 
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DISCONTINUANCB  OP  &ERVICE— continued. 

Right  to  out  off  water  supply  for  failure  to  make  advance  paj- 

menta,  see  6caviGB»  65. 
Right  to  cut  off  water  supply  from  a  double  house  where  all  the 

water  furnished  has  not  been  paid  for,  see  Sebvicb,  69. 

DISOOtrilT. 

Rates  and  discount  to  be  plainly  stated  in  bills  for  service,  see 
Payment,  3. 

For  prompt  payment,  see  Payment,  5. 

Allowance  for  discount  on  bonds  in  valuation  proceedings,  see  Valu- 
ation, 26. 

DISCBETIOH. 

Power  of  courts  to  compel  performance  of  act  within  discretion  of 

Commission,  see  Commissions,  2. 
Granting  or  withholding  approval  of  railroad  lease  as  discretionary, 

see  Commissions,  2. 

DZSOBIMIHATIOH. 

1.  Rates,  1^21, 

a.  In  general,  i— 9 . 

h,  Jurisdictionf  powers  and  functions  of  Commissians,  9. 

o.  Free  service  and  reduced  rates,  1 0^-21, 

1.  In  general,  10,  11, 

2.  MunicipalUies,  12^1^. 

3.  Tenants,  15, 

4.  Stockholders,   16—18, 

5.  Ou^ners  of  equipment,  19, 

6.  Rural  subscribers,  20,  21, 
II,  Service,  22—24. 

a.  In  general,  22—24, 

Damages  for  unjust  discrimination  by  railroad,  see  Damages,  1. 
Limitation  of  actions  for,  under  Interstate  Commerce  Act,  for,  see 

Limitation  of  Actions,  1-4. 
Sufficiency  of  allegation  as  to«  see  Plbaihno,  1, 

/.  Bates, 

a.  In  general. 

Comparison  of  rates  as  showing,  see  Appeal  and  Review,  9. 
Presumption  and  burden  of  proof  as  to,  by  showing  an  unexplained 

difference  in  passenger  rates  between  main  and  branch  lines  of  a 

railroad,  see  Evidence,  6. 

1.  An  order  of  the  Commiflsion  requiring  a  street  railway  company 
whose  regular  fare  is  6  cents,  to  sell  six  tickets  for  a  quarter,  is  noi 
discriminatory  against  the  passenger  paying  for  but  a  single  trip  at  a 
time.    Duluth  Street  R.  Co.  v.  Railroad  Commission  (Wis.)   198. 
P.U.R.lftl6D. 
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2.  A  public  service  company  is  not  justified  in  charging  more  or 
less  in  one  part  o£  ita  territory  than  it  charges  in  another  similar  terri- 
tory for  a  similar  character  of  service,  under  similar  circumstances. 
Re  Rockland  Electric  Co.    (N.  J.)    683. 

3.  The  Board  of  Public  Utility  Commissioners  of  the  Philippine 
Islands  dismissed  a  complaint  asking  that  the  telephone  company  be 
required  to  refund  an  amount  paid  in  excess  of  reasonable  rate  for 
service  by  means  of  a  private  line,  where  such  rate  was  fixed  on  the 
proper  mileage  basis,  although  a  lower  rate  was  charged  for  another 
private  line,  which  rate,  however,  had  been  raised  to  the  proper  amount 
subsequent  to  the  filing  of  the  complaint.  Baclirach's  (iarage  &  Taxi- 
cab  Co.  V.  Philippine  Islands  Teleph.  &  Teleg.  Co.  (Philippine  Islands) 
690. 

4.  A  commutation  rate  established  by  a  Commission  will  not  be 
enjoined  merely  on  the  ground  that  it  is  discriminatory,  since  not  every 
discrimination  is  unlawful.     Pennsylvania  R.  Co.  v.  Towtrs  (Md.)   398. 

5.  The  remedy  of  consumers  for  discrimination  in  rates  by  a  public 
service  corporation  is  ordinarily  an  action  at  law  for  damages,  and  not 
by  injunction.  The  complaint  of  the  interveners  fails  to  state  a  cause 
of  action  for  relief  by  injunction.  St.  Paul  Book  &  Stationery  Co.  v, 
St.  Paul  Gaslight  Co.    (Minn.)   474. 

6.  A  complaint  against  one  operating  a  telephone  exchange  for  dia- 
crimination  in  message  rates  or  toll  charges  was  diamissed  where  he  did 
Qot  own  the  telephone  lines  or  fix  the  toll  charges,  and  the  proof  of  dis- 
crimination was  meager.     Crider  v.  Waters   (Mo.)    1044. 

7.  A  rate  for  electricity  lower  in  one  city  than  the  rate  of  the  same 
company  for  the  same  service  in  a  neighboring  city,  although  estab- 
lished to  meet  sudden  competition  with  a  municipal  plant  in  the  first- 
mentioned  city,  is  nevertheless  unjustly  discriminatory  and  constitutes 
an  undue  preference  where  the  lower  rates  are  remunerative  and  rea- 
sonable in  and  of  themselves.  La  Grande  Commercial  Club  v.  Eastern 
Oregon  Light  &  P.  Co.   (Or.)   909. 

8.  It  cannot  be  held  that  an  order  of  a  Commission  is  void  because 
in  conflict  with  the  act  forbidding  the  Commission  to  enter  an  order 
giving  one  carrier  an  unfair  or  an  unequal  advantage  over  another, 
where  the  evidence  does  not  tend  to  show  that  any  such  advantage  was 
given.  Chicago,  M.  &  St.  P.  R.  Co.  v.  State  Public  Utilities  Commission 
(lU.)   133. 

b,  JuriadioUanf  pawern,  and  functions  of  ComaniaMinta, 

9.  The  Kentucky  Commission,  under  the  statute  entitled,  "An  Act 
Providing  for  the  Interchange  and  Transmission  of  Messages  between 
Telephone  Companies,"  is  without  jurisdiction  to  enter  an  order  re- 
quiring a  receiving  exchange  to  remove  discrimination  as  between  origi- 
nating exchanges  with  which  physical  connection  exists,  but  the  Com- 
mission has  jurisdiction  to  determine  whether  the  rates  and  tolls  charged 
by  the  receiving  exchange  for  handling  messages  over  its  lines  are  im- 
just  and  unreasonable.  Glasgow  Home  Teleph.  Co.  v.  Gainesboro 
Teleph.  Co.   (Ky.)  461. 

P.U.R.1916D. 
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o.  Free  service  and  reduced  rates, 

1.  In  general. 

10.  Telephone  companies  are  forbidden  to  furnish  free  seryice  under 
the  laws  of  South  Dakota.    Re  Dakota  Cent.  Teleph.  Co.  (S.  D.)   1054. 

11.  Telephone  companies,  by  granting  free  interchange  and  switching 
service  to  their  patrons,  while  charging  another  company  for  a  similar 
service,  are  guilty  of  unlawful  discrimination  within  the  meaning  of 
the  South  Dakota  statute  relating  thereto.  Re  Dakota  Cent.  Teleph. 
Co.   (S.  D.)    1054. 

2.  Municipalities. 

12.  Free  telephone  service  for  an  extended  period  under  an  unau- 
tiiorized  contract  between  a  city  and  a  public  service  company  is  illegal. 
Tempe  v.  Mountain  States  Teleph.  &  Tcleg.  Co.   (Ariz.)   716. 

13.  The  furnishing  of  free  water  to  a  city  for  fire  protection  pur- 
poses imposes  an  unjust  burden  upon  the  consumers  who  must  pay 
through  their  rates  for  water  used  by  the  city.  Hollister  v.  Hollister 
Water  Co.   (Cal.)  626. 

14.  Under  the  construction  of  the  New  Jersey  Public  Utility  statute, 
§  18,  subdiv.  "B"  (Public  Laws  1911,  p.  381),  by  the  supreme  court 
of  New  Jersey,  forbidding  the  making  or  giving  of  any  undue  or  un- 
reasonable preference  to  any  corporation  or  locality,  the  Board  of  Pub- 
lic Utility  Commissioners  will  refuse  its  approval  of  a  franchise  ordi- 
nance to  a  telephone  company  containing  a  provision  for  free  service 
to  the  municipality.     Re  New  York  Teleph.  Co.  (N.  J.)   287. 

3,  Tenants. 

Furnishing  free  water  to  tenants  of  company  as  preventing  increase  of 
rates,  see  Rates,  80. 

15.  The  furnishing  by  a  water  company  of  free  service  to  tenants  in 
buildings  belonging  to  the  utility  is  discriminatory  and  a  violation  of 
the  West  Virginia  statute  (Laws  1913,  chap.  9,  §§  6,  7;  Laws  1915, 
chap.  8).    Re  Gassaway  Development  Co.   (W.  Va.)   561. 

4.  Stockholders. 

16.  A  schedule  of  telephone  rates  which  provides  for  a  less  rate  to 
stockholders  than  is  charged  to  other  users  for  a  like  and  contempo- 
raneous service  is  unjustly  discriminatory  under  |  112  of  the  Indiana 
Utility  Commission  act.    Re  Carlisle  Co-op.  Teleph.  Co.  (Ind.)  774. 

17.  The  practice  of  a  telephone  company  of  charging  certain  stock- 
holders a  less  rate  because  they  own  the  telephone  transmitter  and 
receiver  than  is  charged  other  stockholders  not  owning  such  facilities 
is  unlawful  under  §  113  of  the  Indiana  Utility  act.  Re  Carlisle  Co-op. 
Teleph.  Co.  (Ind.)  774. 

18.  Permission  will  not  be  granted  by  the  Wisconsin  Commission  to 
P.r.R.1015D. 


Digitized  by  VjOOQIC 


INDEX.  1135 

DISCRIMINATION— con^inwed. 

a  mutual  telephone  company  to  put  into  effect  a  schedule  of  rates  in 
which  stockholders  of  the  company  are  charged  less  for  the  same  class 
of  service  than  non-stockholding  subscribers,  since  the  Public  Utilities 
law  requires  that  no  discrimination  can  be  made  based  either  on  the 
ownership  of  stock  in  the  utility  concerned  or  on  the  ownership  of  part 
of  the  equipment  used  to  furnish  the  service.  Re  Bttrick  Teieph.  Co. 
(Wis.)    695. 

5.  Owners  of  equipment* 

See  also  supra,  17. 

10.  A  telephone  company  was  authorized  to  publish  a  rate  of  $1 
per  month  for  service  to  subscribers  owning  their  own  phones,  and  $1.25 
per  month  for  service  to  subscribers  not  ownihg  such  instruments,  ren- 
tals to  be  paid  quarterly  in  advance  and  subject  to  a  discount  of  25 
cents  per  month  if  paid  within  thirty  days  from  the  banning  of  the 
quarter.    Re  Dorsey  Teieph.  Co.  (Neb.)  694. 

0.  Rural  mtbserihers, 

20.  A  contract  by  which  two  telephone  companies  agree  that  the  nural 
subscribers  of  each  shall  have  the  privilege,  without  extra  charge,  of 
telephoning  to  all  of  the  subscribers  of  the  other,  but  that  the  city 
subscribers  of  each  shall  have  the  right  without  extra  charge  of  tele- 
phoning only  to  the  rural  subscribers  of  the  other,  provides  in  ex- 
press terms  for  a  discrimination  and  violates  the  statutes  of  South 
Dakota,  forbidding  discrimination  by  telephone  companies  and  common 
carriers  in  the  transmission  of  telephone  messages  and  the  making  of 
switching  charges  between  telephone  companies.  Re  Dakota  Cent. 
Teieph.  Co.  (S.  D.)   1054. 

21.  A  contract  by  which  telephone  companies  furnish  free  service  to 
their  rural  subscribers  which  they  withhold  from  their  town  subscriberrt 
violates  the  provisions  of  the  South  Dakota  anti-pass  law,  chapter  221 
of  the  Session  Laws  of  1007,  forbidding,  among  other  things,  the  giving 
of  any  privilege  to  any  person  for  a  less  or  different  sum  or  considera- 
tion than  is  charged  to  any  other  person  for  a  like  or  similar  privilege 
or  service;  and  the  supplying  of  fres  service  to  the  subscribers  of  one 
company  while  charging  for  a  similar  service  to  the  subscribers  of 
another  is  likewise  a  violation  of  such  act.  Ro  Dakota  Cent*  Tslsph. 
Co.   (S.  D.)   1054. 

If.  Service. 

«•  In  general, 

Sxoessive  penalties  for  impartial  enforcement  of  regulations  by  tele 
phone  company,  see  Constitdtional  Law,  19. 

1B2.  A  telephone  eonipany  was  ordered  to  furnish  messenger  servici- 
without  discriminatioa  where  nonsubscribers  are  called  for  by  patrons 
P.U.R.1915D. 
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of  the  telephone  company  and  the  latter  are  willing  to  pay  for  such 

service.     Kavanagh  t.  Chesterfield  Teleph..  Co.   (111.)   228. 

23.  The  delegation  of  the  right  by  contract  to  solicit  baggage  on 
trains  and  check  from  residences  and  hotels  to  one  company,  and  the 
denial  of  such  rights  or  privileges  to  other  companies,  is  not  undue 
discrimination;  but  privileges  or  concessions  in  or  about  depots,  sta- 
tion grounds,  or  buildings  should  be  equal  to  all  transfer  companies. 
Union  Transfer  v.  Arizona  Eastern  R.  Co.   (Ariz.)   734. 

24.  There  was  no  discrimination  by  an  operator  of  a  telephone  ex- 
change in  permitting  a  nonsubscriber  to  make  a  call,  where  it  did  not 
appear  that  the  operator  knew  that  the  caller,  using  the  telephone 
of  a  subscriber,  w«8  not  the  subscriber.    Crider  v.  Waters  (Mo.)  1044. 

DISINFECTIOH. 

Charge  for  disinfecting  stock  cars  aitd  yards^  see  Raxeb,  55-^7. 
Fumigation  of  street  cars,  see  Sbbvioe,  49. 

DISMANIXED  PI.AHT. 

Valuation  of,  see  Valuation,  31. 

DISPinXD  TITLE. 

Effect  of  dispute  as  to  title  of  land  in  valuation  proceedings,  see 
Valuation,  38. 

DISTRIBUTIHO  COMPANT. 

Factors  to  be  considered  in  determining  rates  of  a  distributing 
company  controlled  by  owners  of  producing  company,  see 
Return,  7. 

Effect  of  excessive  price  paid  by,  to  a  generating  company  in  es- 
timating return,  see  Rettubn,  12. 

DUITRIBUTION  8TSTBM. 

Not  to  be  valued  if  owned  by  another  company  and  charges  lor 
power  reckoned  as  operating  expenses,  see  Valuation,  8. 

DISUSED  PLANT. 

Valuation  of,  see  Valuation,  31. 

DIVIDENOS. 

See  Rxtubn. 

DIVISION  OF  EARNINGS. 

In  case  of  joint  enterprise,  see  Appobtionmsnt,  4. 

DOUBLE  TRACKS. 

Necessity  of  consent  of  Commissioners  for  double  tracking  streei 
railway,  see  Stbeet  Kailways,  1. 

Necessity  of  statutory  permit  as  to  notice  and  consent  for  double 
tracking  street  railway  under  an  ordinance  permittii^  apd 
granting  the  right  ol  way,  see  Stbbbt  RailwatSi  2. 
P.U.R.1916D. 
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DIJ£  PROCESS  OF  UiW. 

See  CoNSXiTDTiONAL  Law«  L 

SARI.T  I.OSSSS. 

See  Losses. 

BARKING  POWEB. 

Consideration  of,  in  ascertaining  the  reasonableness  of  rates,  see 
Rates,  26. 

EARNINGS. 

Apportionment  of,  see  Afpobtionicbnt,  2,  4. 

Present  and  propective,  as  element  to  be  considered  fn  valuatioii, 

see  VAI.UATION,  12. 
See  also  Rbtubn. 

EASEMENTS. 

Consideration  of,  in  yaluation  proceedings,  see  Valttation,  67. 

EOONOMT. 

One  man  traction  service  not  favored  hy  Idaho  Commission  merely 
for  sake  of,  see  Rbtubn,  11. 

EFFICIENCY. 

Present  value  and  not  present  service  efficiency  as  basis  of  return, 
see  Valuation,  X. 

EUiCTRIOITT. 

Power  of  Commissions  to  order  a  refund  of  charge  for  installing 
service  connections,  see  Commissions,  16. 

Of  depreciation  of  plant,  see  Dkpbxoiation,  1. 

Discrimination  in  rates^  see  Disobdci nation,  7. 

As  to  admitting  a  new  company  into  a  field  already  occupied,  see 
Monopoly  and  Competition,  2,  4. 

Rates  for,  see  Rates,  33-40. 

Power  of  city  to  fix  a  maximum  price  for  electric  c\|rrent  within 
the  city,  see  Rates,  6. 

Extension  of  line,  see  Sebvioe,  12,  13. 

Reasonableness  of  rule  providing  for  a  discontinuance  of  service 
upon  the  exhaustion  of  storage  battery,  see  Sebvice,  14. 

Valuation  of  electric  plant  for  rate  making  purposes,  see  Valua- 
tion, 22. 

EIXCTRIC  RAILWAY. 

See  Intebubban  Railways;  Stbeet  Railways. 

EMEROENCT. 

Adequacy,  of,  street  car  service  for  emergency  traffic,  see  Sebvice, 
38, 
P.U.R.1915D  72 
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ENGINEERING  EXPENSES. 

Findings  of  Commission   as  to   allowance  for,   approTed  hj  trial 
court  not  disturbed  upon  review,  see  Apfkal  and  Review,  6. 
Allowance  for  in  overhead  expenses,  see  Valuation,  21,  22. 

•  ENGINEERS. 

Weight  to  be  given  testimony  of  CommiBBian  engineers,  see  Evi- 
dence, 20. 

EQTTAI.  PROTECTION  OF  UkW. 

Bee  Constitutional  Law,  I. 

BQinPlCENT. 

Security  issues  for  purchase  of,  see  Secubitt  Issues,  11. 

Of  street  cars,  see  Service,  45-^8. 

Defective  street  railway  track  causing  noises  and  jarring,  ordered 
replaced  or  repaired,  see  Street  Railways,  5. 

Right  of  telephone  company  to  reconstruct  line  owned  l^  individ- 
uals, see  Telephones,  2. 

Inactive  equipment,  valuation  of,  see  Valuation,  31. 

EQUITY. 

Valuation  of  equity  of  redemption,  see  Valuation,  3. 

ERROR. 

See  Appeal  and  Review. 

ESTOPPEIi. 

Of  legislature  to  reduce  rates  of  street  railway  fixed  by  municipal 
ordinance,  see  Legislatube,  1. 

EVIDENCE. 

J.  Prenumptions,  1—7. 
II,  Burden  of  proof,  ^—10. 
Ill,  Competency  and  Hufficienoy  generally ,  17^93, 

r 

/.  Presumptions. 

Presimiption  of  reasonableness  of  voluntary  charge,  see  Rates,  40. 

Validity  of  statute  making  findings  of  Commission  prima  facie  evi- 
dence in  action  by  shipper  to  recover  from  a  carrier  damages 
awarded  by  the  Commission,  see  Constitutional  Law,  18. 

1.  The  burden  is  upon  the  carriers  to  overcome  the  presumption 
that  the  rates  ordered  established  by  the  Public  Utilities  Commission 
are  reasonable.  Union  P.  R.  Co.  v.  Public  Utilities  Commission  (Kan.) 
377. 

2.  The  findings  of  a  Public  Service  Commission  on  the  question  of 
the  reasonableness  of  rates  are  to  be  taken  by  the  court  as  prima  facie 
correct,  and  should  not  be  interfered  with  without  clear  and  satisfac- 
P.U.R.1915D. 


Digitized  by  VjOOQIC 


INDEX.  113C 

EVIDENC  E— continued. 

tOTj  evidence  that  tlie  action  of  the  Commission  was  tinreasonable  or 

unlawful.     Pennsylvania  R.  Co.  v.  Towers  <Md.)  398. 

3.  A  clear  and  definite  showing  that  an  order  of  the  Railroad  Com- 
mission fixing  the  relation  and  apportionment  of  existing  rates  for  in> 
trastate  freight  transportation  over  two  or  more  distinct  railroads  will 
inevitably  invade  a  carrier^s  property  rights  must  be  made  before  the 
court  will  relieve  the  carrier  entirely  of  the  duty  to  observe  the  rule 
which  by  statute  is  deemed  prima  facie  reasonable  and  just.  State  ex 
rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.  (Fla.)   106. 

4.  The  order  of  the  Commission  reviewed  in  this  case  is  an  order 
compelling  the  operation  of  a  Sunday  local  day  passenger  train.  The 
trial  court  declined  to  pass  upon  the  question  of  pecuniary  loss  or 
profit.  The  order  of  the  Commission  being  by  statute  prima  facie  rea- 
sonable, and  the  burden  being  on  the  appellant  upon  all  issues  raised 
by  the  appeal,  we  are  obliged  to  assume  that  the  order  did  not  impose 
a  financial  burden.     State  v.  Great  Northern  R.  Co.  (Minn.)  467. 

5.  Findings  of  the  Interstate  Commerce  Commission  on  a  claim  by 
a  shipper  for  reparation  because  of  rebating  and  unreasonable  rates, 
which  plainly  import  that  the  amounts  awarded  represent  the  claimant's 
actual  pecuniary  loss,  must  be  presumed,  there  bein|^  no  showing  to  the 
contrary,  to  have  been  justified  by  the  evidence,  where  there  is  a  recital 
in  the  Commission's  report  that  the  findings  are  based  upon  the  evidence 
adduced.     Meeker  v.  Lehigh  Valley  R.  Co.  (U.  S.)   1072. 

6.  A  complainant,  by  showing  an  unexplained  difference  in  passen- 
ger rates  between  main  and  branch  lines  of  a  railroad,  establishes  a 
prima  facie  case  of  discrimination,  and  the  proof  of  the  reasonableness 
of  such  discrimination  being  exclusively  In  the  possession  of  the  rail* 
road  company,  it  becomes  its  duty  to  produce  it.  Peterson  v.  Oregon 
Short  Line  R.  Co.  (Idaho)  749. 

7.  Where  a  respondent  railroad  company  avers  the  illegality  of 
an  order  of  the  Railroad  Commission  forbidding  special  charges  for  the 
transportation  of  passengers  over  river  bridges,  and  does  not  present 
evidence  on  which  the  court  may  adjudicate  the  legality  of  the  order, 
the  prima  facie  l^^l  character  of  the  order  stands,  making  it  enforce- 
able by  mandamus.  State  ex  rel.  Railroad  Comrs.  ▼.  Florida  East  CoMt 
R.  Co.  (Fla.)  114. 

J/.  Burden  of  proof, 

8.  Where,  under  the  statute,  a  rule  duly  promulgated  by  the  Rail- 
road Commission  is  prima  facie  reasonable  and  just,  the  burden  is 
upon  the  carrier  to  clearly  show  by  convincing  evidence  that  the  rule 
Is  invalid  as  applied  to  it.  State  ex  rel.  Railroad  Comrs.  v.  Florida 
East  Coast  R.  Co.  (Fla.)   105. 

9.  It  is  incum!)ent  upon  the  carrier  to  clearly  show  by  convincing 
evidence  that  the  service  required  in  the  entire  traffic  to  which  an 
order  of  tho  Railroad  Commission  applies  would,  under  the  order,  Ik* 
rendered  without  just  compensation,  by  showing  the  cost  of  respondent's 
entire  intrastate  service,  to  which  the  order  applies,  the  receipts  there- 
from, the  value  of  tlie  property  properly  apportioned  to  and  devoted  to 
P.U.R.ini5D. 
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such  intrastate  traffic,  and  the  practical  effect  of  applying  the  order. 

State  ex  rel.  Railroad  Corors.  v.  Florida  East  Coast  R.  Co.   (Fla.)   114. 

10.  Rule  15  of  the  rules  governing  the  transportation  of  freight,  for- 
mulated and  prescribed  by  the  Railroad  Commissioners,  prohibiting, 
among  other  things,  any  charge  whatever  by  a  ''railroad  having  the  line 
haul,  for  placing  for  loading  an  empty  car  at  any  warehouse  or  other 
point  on  its  own  line  or  side  track,  or  for  switching  the  loaded  car  to 
or  from  the  same,  either  for  delivery  or  transportation,*'  is  valid  upon 
its  face,  and  a  carrier  which  resists  its  enforcement  has  the,  burden  of 
proving  that  the  rule  operates  to  deny  the  carrier  a  reasonable  compen- 
sation for  a  special  or  additional  service.  State  ex  rel.  Railroad  Comrs. 
v.  Florida  East  Coast  R.  Co.  (Fla.)  355. 

11.  A  public  service  company  seeking  to  raise  a  rate  already  rela- 
tively high  must  assume  the  burden  of  establishing  not  only  what  it 
claims  to  be  its  own  needs,  but  that  the  proposed  price  will  be  fair  and 
reasonable  to  its  customers.     Natick  Petitions  (Mass.)  655. 

12.  Under  the  Pennsylvania  statute  placing  the  burden  of  proving 
the  reasonableness  of  a  proposed  increase  of  rates  upon  the  carrier, 
it  is  sufficient  if  the  evidence  produced  satisfies  the  minds  of  the  Com- 
mission, acting  fairly  and  endeavoring  to  reach  a  correct  conclusion, 
that  the  rates  as  they  are  increased  are  reasonable  and  just.  .  West 
Virginia  Pulp  &  Paper  Co.  v.  Pennsylvania  R.  Co.  (Pa.)   11. 

13.  In  the  absence  of  statute,  the  mere  fact  that  lower  railroad  com- 
mutation rates  have  prevailed  for  three  years  prior  to  an  increase  is 
not  sufficient  to  cast  upon  the  railroad  company  the  burden  of  proof 
that  such  increase  is  reasonable;  nor  should  such  burden  be  cast  upon 
it  on  the  theory  that  the  knowledge  which  pertains  to  the  subject  is 
peculiarly  within  its  control,  in  view  of  the  regulations  which  have 
been  imposed  upon  railroad  corporations  and  of  the  requirements  which 
have  been  enforced  against  them  for  public  reports  of  all  of  the  details 
of  their  operations.  People  ex  rel.  New  York  C.  &  H.  R.  R.  Co.  v. 
Public  Service  Commission  (N.  Y.)  423. 

14.  A  Commission  ruling  in  a  proceeding  attacking  the  reasonable- 
ness of  increases  in  commutation  rates,  that  respondent  railroad  cor- 
porations  have  not  succeeded  by  the  evidence  and  arguments  presented 
by  them  in  overcoming  the  presumption  that  the  increases  complained 
of  were  unjust  and  unreasonable,  cannot  be  said  merely  to  have  affected 
the  order  of  proof,  but  is  evidence  of  an  improper  assumption  that  the 
burden  of  the  case  rested  on  the  railroad  companies  rather  than  on  the 
complainant  attacking  the  rates,  and  was  therefoi>e  prejudieiaL  People 
ex  rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Pohlie  Service  CommissioD 
(N.  Y.)  423. 

15.  The  burden  of  proof  as  to  the  reasonableness  of  a  proposed  ad- 
vance in  wood-pulp  rates  by  the  restoration  of  wood  pulp  to  daoa  D 
commodities  was  held  sustained  upon  testimony  that  such  increased 
rates  Vere  not  greater  than  those  upon  similar  oommoditips  with  the 
exception  of  one  commodity  of  minor  importance,  and  that  the  rail- 
road companies  were  passing  through  a  period  of  decreased  net  reve- 
nue, although  there  was  some  evidence  that  wood-pulp  rates  were  lower 
P.U.R.1915D. 
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in  other  jurisdictions.     West  Virginia  Pulp  ft  Paper  Oo.  v.  Pennsyl- 

▼ania  R.  Go.  (Pa.)  11. 

16.  A  railroad  company  sustains  the  burden  of  showing  that  higher 
rates  for  passenger  traffic  on  branch  lines  than  is  charged  on  its  main 
lines  are  not  diacriminfttory  by  evidence  that  the  pasaei^^  traffic  on 
the  main  line  is  remunerative  and  profitable,  while  such  traffic  on  its 
braneh  lines  is  conducted  at  a  loss.  Peterson  v.  Oregon  Short  liine  R. 
Co.  (Idaho)  749. 

J/J.  Oatnpetenoy  and  mtfficienoy  generaUy, 

Effect  of  erroneous  admission  by  Commission  of,  see  Appbal  aho  Re- 
view, 1. 

Waiver  of  objection  as  to  admission  of  evidence,  see  Appeax  and  Re- 
view, 14. 

Amount  and  sufficiency  of  evidence  to  overthrow  findings  of  Commission, 
see  Appeal  and  Review,  13. 

Admissibility  of  injunction  on  the  trial  of  an  indictment  i^^inst  the 
defendant  for  alleged  violation  of  the  statute,  see  Criminal  Law,  2. 

17.  The  charge  that  a  natural  gas  company  is  violating  the  laws  of 
the  state  cannot  be  sustained  in  the  absence  of  any  proof  of  the  allega- 
ti<m.    Follansbee  v.  Manufacturers  Light  &  Heat  Co.  (W.  Va.)   825. 

18.  The  evidence  does  not  sustain  an  averment  that  the  order  of  the 
Railroad  Commissioners  sought  to  be  enforced  by  mandamus  was 
made  arbitrarily  and  without  any  evidence  to  support  it.  State  ex  rel. 
Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.   (Fla.)   114. 

19.  The  Missouri  Commission  is  not  authorized  to  accept  a  valu- 
ation of  a  public  service  corporation  made  by  a  municipal  Public  Service 
Commission,  but  must  determine  the  fair  present  value  of  property 
after  notice  and  opportunity  to  be  heard  has  been  given  to  the  utility. 
West  End  Business  Men's  Asso.  v.  United  R.  Co.  (Mo.)  482. 

20.  The  Missouri  Commission  is  not  bound  by  the  evidence  of  mem- 
bers of  its  engineering  department,  but  it  will  weigh  all  of  the  evi- 
dence introduced  in  the  case  and  reach  its  own  conclusions  thereon. 
West  End  Business  Men's  Asso.  V.  United  R.  Co.  (Mo.)  482. 

21.  Reports  or  returns  made  by  public  utilities  as  required  by  the 
Oregon  Commission,  and  reports  and  investigations  made  by  members 
of  the  Commission's  staff,  are  considered  by  the  Commission  in  a  rat« 
inquiry  only  so  far  as  introduced  in  evidence  or  made  of  record  in  an 
unmistakable  manner.  Campbell  v.  Hood  River  Gas  &  Electric  Co. 
(Or.)  856. 

22.  The  Commission,  in  making  an  appraisal  of  the  property  of  a 
street  railway  company,  may  consider  an  inventory  made  some  years 
previously  by  the  utility,  and  found  in  its  files.  Duluth  Street  R.  Co. 
V.  Raihroad  Commission  (Wis.)  192. 

23.  An  approximate  summary  of  the  increase  in  revenue  expected  to 
he  derived  from  a  proposed  increase  in  telephone  rates  was  accepted  by 
the  C!k)mmis8ion  to  show  that  the  return  on  the  investment  would  not 
P.U.R.1916D. 
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be  unreasonable,  although  the  Commission  had  made  no  appraisal  or 

audit.     Re  Farmers'  Teleph.  Co.  (Mo.)  1050. 

EXCESS  FARES. 

Collection   of,  by  railroads  from  passengers  without  tickets,   see 

Rates,  52-54. 
Order  permitting  steam  railroads  to  collect  excess  fares  on  traina 

was  made  inapplicable  to  electric  interurban  lines,  see  RATsa^ 

45. 

EXCESSIVE  CHARGES. 

Collected  prior  to  public  service  statute,  power  of  CommisBion  to 

adjust,  see  Reparation/  1. 
Small  return  as  a  whole  will  not  justify  excessive  charge  for  a  par> 

ticular  service,  see  Retubn,  5. 
Effect  of  payment  of,  by  a  distributing  company  to  a  generating 

company  in  estimating  return,  see  Rstubn,  12. 

EXCESSIVE  PENALTIES. 

See  Constitutional  Law,  19. 

EXIT. 

Use  of  front  doors  of  street  cars  as,  see  Sebvicb,  45. 

EXPENSES. 

See  Costs  and  Expenses. 

EXTENSION  OF  SERVICE. 

Jurisdiction  of  Commission  to  direct  extension  of  street  raihrajf 

service,  see  Service,  9. 
By  electric  company,  see  Sebvicb,  12,  13. 
By  street  railways,  see  Service,  33-36a. 

EXTENSION  TELEPHONE  SERVICE. 

Rates  for,  see  Rates,  67,  68,  78,  79. 

FARES. 

Collection  of  excess  by  railroads  from  passengers  without  ticketi^ 

see  Rates,  52-54. 
Order  permitting  steam  railroads  to  collect  excess  fares  from  pa»> 

sengers  not  provided  with  tickets  was  madjS  inapplicable  ta 

interurban  railways,  see  Rates,  45. 
See  also  Rates. 

FARMER  LINES. 

Adequacy  of  service  where  rural  telephone  lines  are  maintained  bf 
individual  farmers,  see  Sebvicb.  53. 
P.U.R.1915D. 
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FEDERAL  COURTS. 

Following  decision   of  state  court  as  to  eoiistructioa  of   statute 
entering  into  impaired  contract,  see  Coubts,  3. 


Brokerage  fees  for  sale  of  stock  not  chargeable  to  plant  aeeoiiot, 
see  AccouNTiNO,  1. 

Allowance  of,  to  attorney,  review  of^  see  Appeal  and  Rsview,  15. 

Attorney's  fees  for  appearance  before  Interstate  Commerce  Com- 
mission, see  Attobnsts,  1. 

Allowance  of  attorney's  fee  to  successful  plaintijff  as  denying  car- 
rier of  due  process,  see  Constitutional  Law,  4. 

AUowance  for  brokerage  fees  in  valuation  proceedings,  see  Valua- 
tion, 26. 

FEHDERS. 

For  street  cars,  see  Sxbvxce,  46. 

FTLLED  TIDELAKDS. 

Valuation  of,  see  Valuation,  35. 

FIHES  AHD  PENALTIES. 

Excessive  penalties  as  violation  of  constitutional  right,  soe  Consti- 
tutional Law,  19. 

Application  of  limitation  prescribed  by  United  States  statute  fo: 
suit  for  penalty,  to  reparation  action  under  Interstate  Coni> 
merce  act,  see  Limitation  or  Actions,  1. 

Excess  fares  collected  from  passengers  without  tickets  tu  be  con- 
sidered as  penalty,  see  Rates,  54. 

mtE  PROTECTION. 

Power  of  Commission  to  prescribe  a  charge  to  be  paid  by  the  niii- 
nicipality  for  water  for,  where  the  franchise  ordinance  pro- 
vided for  free  service,  see  Constitutional  Law,  13. 

Free  water  for,  as  discrimination,  see  Discrimination,  13. 

FIXED  CHARGES. 

Not  to  be  reduced  by  use  of  depreciation  fund,  see  Depkkciation,  9. 

FIAGMAN. 

For  protection  of  pedestrians  at  railroad  crossings,  see  Cbohsinos, 
8. 

TULT  RATES. 

Right  of  water  oompany  to  change  to  meter  service,  see  Service, 
6^-68. 

FOREIGN  CORPORATIONS. 

Effect  of  fact  that  stock  is  held  by,  upon  granting  of  oertlflcate  of 
public  convenience,  see  CiBKinoATB  or  Conyenibnoe  and  Nb- 
cessitt,  8. 
P.U.R.1915D. 
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FORMS. 

Of  orders  of  Commission,  see  Obdebs,  2. 

Of  request  for  installation  of  protection  at  erotalng^  see  Pboceduhe, 
•      1. 

FRANCHISE  OOKTRAOT. 

Power  to  change  rates  fixed  by,  see  CovBVrrxmovjJL  Law,  10-13. 

Effect  of  installation  of  municipal  electric  plant  to  reliere  private 
utility  of  its  franchise  obligation  to  pay  city  a  per  cent  of  its 
gross  earnings,  see  Monopolt  and  Gompetitioiv,  1. 

Right  to  increase  rates  in  franchise  ordinance  because  of  indefinite- 
ness  of  proyisions,  see  Rates,  4. 

FRANCHISES. 

Certificate  of  convenience  and  necessity  for  exercise  of  franchise 
rights,  see  Certificate  op  Convenience  and  Nbcessttt. 

Provision  against  loss  of,  not  to  be  considered  in  return  where 
utility  may  continue  under  indeterminate  permit  unless  prop- 
erty is  condemned  and  paid  for,  see  Rbttjrn,  9. 

Valuation  of,  see  Valuation,  63-^5. 

FRAUB. 

Effect  of  misrepresentation  by  telephone  company  in  obtaining  con- 
sent of  subscribers  to  change  from  a  grounded  to  a  metallic 
service,  see  Sebvice,  58. 

FREE  SERVICE. 

As  discrimination,  see  DiscBnoNAxiON,  10-15,  20,  21. 

Of  water  to  tenants  of  company,  as  preventing  increase  of  rates, 

see  Rates,  80. 
Adequacy  of  telephone  service  furnished  free  of  charge,  see  Service, 

52. 

FREIGHT  CARS. 

Provisions  for  loading  and  unloading,  see  Sebvice,  30. 

FRONT  DOORS. 

Use  of,  on  street  cars  as  exit,  see  Sebvice,  45. 

FULL  CARS. 

Signs  indicating  that  street  cars  are  full,  see  Sebvigb,  42. 

FUMIGATION. 

Of  street  cars,  see  Sebyicb,  49. 

FXFHCTIOirS. 

Of  Commissions,  see  Commissions. 

FUNDS. 

Depreciation  fund,  see  DspBaoiAnON,  9,  10. 
P.U.R.1916D. 
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GAS. 

D^reciation  of  gaa  pliuit,  see  Dsi^BECiATioir. 

Discount  for  prompt  payment  of  billB,  see  Patmeht,  5* 

Rates  for,  see  Rates,  41-43. 

Loss  due  to  commercial  competition  not  to  be  borne  by  domestio 

users,  see  Rates,  42. 
Return  held  reasonable,  see  Retubk,  17. 
Security  issues,  see  Seoubttt  Issues. 
Regulations  bearing  on  the  accuracy  of  service  meters,  see  SsftVicav 

16. 
Allowance  for  expenses  of  taking  up  and  replacing  pavement  on 

street  in  valuing  property  for  rate  making  purposes,  see  Valua* 

TION,  24. 

OOIHG  VAI.U1L 

Definition  of,  see  Yaj.uation,  43,  44,  49. 

Allowance  for,  in  valuation,  see  Valuation,  10-12,  43-52. 

OOVEBITMElfT  PERMIT. 

Allowance  for,  in  valuation,  see  Valuation,  66. 


OBADE  CROaaiKG. 

See  Cbossinos. 

GBOIJIIDED  TEIJBPHONE  SYSTEM. 

Higher  rates  not  authorized  on  a  few  metallic  lines  where  the  re- 
mainder of  the  system  is  grounded,  see  Rates,  65. 

Change  by  telephone  company  to  metallic  circuit,  see  Service,  57- 
69. 

HAHB  BRAKES. 

For  street  cars,  see  Sebviob,  47. 
HEADWAY. 

Consideration  to  be  given  to  seating  capacity  for  passengers,  and 
headway  between  street  ears,  eee  Stsbx^toe,  88. 

REARINO. 

Notice  of,  waiver  by  appearance,  see  Pkocedub^  S. 

HEATING. 

Of  street  cars,  see  Sebvioe,  48. 

HEATING  SERVICE. 

Rates  for  electricity  for,  see  Ratibb,  40. 

HIGHWAYS. 

As  to  railroad  crossings,  see  Cbossingb. 

P.U.R.1915D. 
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HOLDIKG  COMPAKT. 

Right  of  stockholders  of,  to  have  oompuij  deelared  an  unlawful 
monopoly,  see  Stockroldxbs,  1. 

HOSPITAL. 

Consideration  to  be  given  to  effect  on,  of  proposed  new  construc- 
tion of  street  railway  tracks,  see  S^vicb,  35. 

HOTEItS. 

Power  of  Gommission  over  serrice  rendered  by  railroad  company 
in  checking  baggage  at,  see  Coicmisbions,  6. 

Delegation  to  one  company  of  the  right  to  check  baggage  at,  as 
discrimination,  see  Dibcbimi nation,  23. 

lONORANCE  OF  UkW. 

As  excuse  for  failure  to  file  schedule  of  rates,  see  Ratbb,  1. 

IMPAIBMENT  OF  CONTRACTS. 

See  Ck>NSTiTUTioNAL   Law,    10-13. 

IMFBOVEMEIITS. 

Security  issues  for,  see  Security  Issrss,  6,  7. 

INDENTURE. 

Modification  of,  see  Sbcubitt  Issues,  2. 

INDIVIDUAL  FABBIERS. 

Sufficiency  of  service  where  rural  lines  are  maintained  by,  see 
Sebyice,  53. 

INJUNCTION. 

Enforcement  of  municipal  rate  ordinance  not  enjoined  as  con- 
fiscatory before  test  of  actual  experience,  see  Appeal  ArfD 
Review,  8. 

Authority  of  courts  to  ^  rate  for  public  service  corporation  by 
injunction,  see  Ooubts,  1. 

Corporation  not  to  be  punished  for  not  doing  act  against  the 
doing  of  which  it  has  been  enjoined,  see  Criminal  Law,  1. 

Admissibility  of,  on  trial  of  an  indictment  against  the  defendant 
for  alleged  violation  of  the  statute,  see  Criminal  Law,  2. 

Against  commutation  rates,  on  the  ground  that  they  are  dis- 
criminatory, see  Discrimination,  4. 

As  remedy  of  consumers  for  discrimination  in  rates  by  public 
service  corporations,  see  Discrimination,  6. 

Jurisdiction  of  courts  to  enjoin  enforcement  of  maximum  rate 
statute,  see  Rates,  19. 

Against  enforcement  of  rates  at  instance  of  Individual  consumers, 
see  Rates,  20. 

1.  The  effect  of  an  injunction  issued  by  a  court  of  competent  juris- 
diction  restraining  the  enforcement  of  such  statutory  rates  pending  the 
P.U.R.tOlSD. 


Digitized  by  VjOOQIC 


INDEX.  1147 

INJUNCTION— ocm«iM««l. 

action  is  to  suspend  the  operation  tiiereof  until  the  flnal  determination 

of  their  validity.    State  ▼.  Chicago,  M.  &  St.  P.  R.  Co.  (Minn.)  797. 

nrsPEcnoN. 

Necessity  of  keeping  suitable  records  of  business  for  inspection  by 
Commission,  see  Recobds,  1. 

IKBlTItAKCE. 

Cost  of  industrial  accident  insurance  as  a  proper  charge  to  op- 
erating expense,  see  Rktubn,  16. 

During  construction,  allowance  for,  in  overhead  expenses,  see 
Valuation,  21,  22. 

OrrEBOOBPORATE  RXXATIONS. 

Factors  to  be  considered  in  determining  reasonableness  of  rates 
of  a  distributing  company  controlled  by  owners  of  producing 
company,  see  Retubn,  7. 

IHTEREBT. 

During  construction,  allowance  for,  in  valuation,  see  Valuation, 
20,  21. 

nfTEBSTATE  COMMERCE* 

See   COMMEBCB. 

I1ITEB8TATE  COMMERCE  COlfMISaiON. 

Attorney's  fees  for  appearance  before,  see  Attobnbts,  1. 

Review  of  findings  of,  presumptions,  see  Evii^encb,  5. 

Order  of,  as  to  interstate  rate  as  affecting  action  of  Commission 

or  rates  for  similar  service  within  the  state,  see  Rates.  13. 
Ultimate  facts  rather  than  evidential  facts  to  be  stated  in  report. 

see  RxPOBTS,  1. 

INTERSTATE  RATES. 

Effect  of  reduction  of  intrastate  rates  upon,  see  Rates,  50. 

IHTERSTATE  TRAINS. 

Power  of  Commission  to  direct  routing  of,  see  Sebvioe,  7,  8. 

XHTERURBAH  RAHiWAT. 

Rates  for,  see  Rates,  44-48. 

Order  permitting  steam  railroads  to  collect  excess  fares  from  pas- 
sengers not  provided  with  tickets  was  made  inapplicable  to, 
see  Ratss,  46. 

IMTRASTATB  RATES. 

Order  of  Commission  relative  to,  as  burden  of  interstate  commerce, 

see  COHMEBOK,   1. 

Effect  of  reduction  of.  upon  interstate  rates,  see  Rates,  12,  50 
P.UJt.l915D. 
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INVENTORY. 

Consideration  to  be  given  to  inventory  found  in  files  of  utility,  see 
Evidence,  22. 

INVE8TBIENT. 

Proposed  increase  in  interurban  railway  rates  refused  because  of 
investment  made  by  patrons  relying  upon  lower  fares,  see 
Rates,  44. 

nrVESTBfENT  IN  EXCESS  OF  PRESENT  NEEBS. 

Consideration  of,  in  valuation  of  property  for  rate  making  pur- 
poses, see  Valuation,  32. 

IRREGUUkRITT. 

In  management,  as  ground  for  denying  issue  of  securities,  see  Ss- 
ouBiTY  Issues,  1. 

ISSUANCE  OF  SECURITIES. 

See  Sboubitt  Issues. 

JUDGMENTS. 

1.  The  dismissal  of  a  bill  which  seeks  to  enjoin  the  enforcement  of 
a  municipal  ordinance  fixing  gas  rates  as  oonfiseatory  should  be  with* 
out  prejudice  where  the  actual  effect  of  such  rates  has  not  had  the  test 
of  experience.     Des  Moines  Qas  Co.  v.  Des  Moines   (U,  S.)   577. 

JUBICIAI.  QUESTION. 

Reasonableness  fit  order  of  Commission   as.   see  Constitutional 

Law,  21. 
Reasonableness  of  rates  prescribed  by  statutes  as,  see  Rates,  17. 

JURISDICTION. 

As  to  who  may  complain  of  the  jurisdiction  of  the  Commission  to 

issue  an  order,  see  Commissions,  7. 
Of  Commission,  see  Commissions. 
Of  courts,  see  Coubts. 

JURY  TRIAI.. 

Statute  creating  presumption  as  infringing  upon,  see  Conbtitu* 
TiONAL  Law,  18. 

UkND. 

Valuation  of,  see  Valuation,  20,  33-36. 

Effect  of  dispute  as  to  title  of  land  in  valuation  prooeedinga,  set 

Valuation,  38. 
Allowance  for  costs  of  acquisition  in  valuing  railway  land,  m 

Valuation,  39. 
Consideration  to  be  given  leased  lands  in  valuation,  see  Valuation, 

69. 
P.U.R.1915D. 
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UlNDLOBB. 

Liability  for  water  furniehed  to  premises,  see  TAYWnrt,  8. 

IiABGB  OOHSUlfSB. 

Change  in  rate  schedule  for  benefit  of,  see  Ratbb,  38. 

LATBBAUI. 

Reasonableness  of  charge  for  laying,  to  consnmer^B  property,  see 
Rates,  83. 

LEASED  LANDS. 

Consideration  of,  in  valuation,  see  Vai^uatioit,  69. 


1.  The  primary  purpose  intended  to  be  accomplished  by  the  leg^s- 
J:\tiye  requirement  that  all  leases  proposed  to  be  made  by  railroad 
(^  mpanies  of  this  state  should  be  submitted  to  the  Board  of  Public 
Utility  Commissioners  for  its  approval  is  not  merely  to  furnish  a 
means  of  asqtsrtaining  whether  or  not  in  a  given  case  the  conditions 
exist  under  which  the  statutes  of  the  state  authorize  such  leases  to  be 
made,  and  whether  or  not  the  statutory  procedure  with  relation  thereto 
has  been  followed,  but  to  provide  a  method  for  preventing  the  making; 
of  leases  embracing  provisions  inimical  to  the  interests  of  the  statt*,  or 
omitting  provisions  which  are  requisite  for  the  protection  of  those  inter- 
ests. West  Jersey  &  Seashore  R.  Co.  y.  Public  Utility  Comra.  (N.  J.) 
847. 

liEOAL  EXPEKSES. 

Allowance  for,  in  overhead  expenses,  see  Valuation,  21,  22. 

Leoislatxtbe. 

1.  The  legislature,  in  passing  an  act  repealing  in  effect  the  charter 
of  a  city  and  granting  a  new  one,  which  provides  that  nothing  therein 
contained  should  be  held  to  impair  any  of  the  rights  granted  by  the 
city  to  a  street  railway  company,  and  which  ratifies,  confirms,  and 
validates  the  ordinance  granted  the  same,  is  not  estopped,  either  direct- 
ly or  through  the  Railroad  Commission,  from  reducing  the  rates  pre- 
scribed  in  the  ordinance,  particularly  where  the  act  further  provided 
that  all  other  ordinances,  resolutions,  regulations,  rules,  by-laws,  and 
orders,  not  repealed,  suspended,  or  made  void,  should  continue  and  re- 
main of  the  same  force  and  effect  as  if  the  act  had  not  been  passed, 
until  altered,  amended,  repealed,  or  suspended  by  the  common  council  in 
pursuance  of  the  act.  Duluth  Street  R.  Co.  v.  Railroad  Commission 
(Wis.)  192. 

LIMITATION  OF  ACTIONS. 

1.  The  five  years*  limitation  prescribed  by  U.  S.  Rev.  Stat.  §  1047. 
Comp.  Stat.  1013,  §  1712,  for  suits  or  prosecutions  for  a  "penalty 
or  forfeiture,  pecuniary  or  otherwise,  accruing  under  the  laws  of  the 
United  States,"  does  not  govern  a  reparation  action  brought  under  the 
interstate  commerce  act  of  February  4,  1887  (24  Stat,  at  L.  370,  chap. 
P.U.R.1915D. 
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LIMITATION  OF  ACTIONS— continwcd. 

104,  Comp.  Stat.  1913,  §  8563),  §  16,  as  amended  by  the  act  of  June 
29,  1906  (34  Stat,  at  L.  584,  chap.  3591,  Comp.  Stat.  1913,  §  8563),  to 
recover  from  a  carrier  the  damages  alleged  to  haTO  been  sustained  by  a 
shipper,  and  awarded  by  the  Interstate  Commerce  Commission,  by  rea- 
son of  the  carrier's  violation  of  the  prohibitions  of  those  acts  against 
unreasonable  rates  and  unjust  discrimination.  Meeker  v.  Lehigh  Val- 
ley R.  Co.   (U.  S.)  1072. 

2.  All  accrued  claims  for  damages  sustained  by  a  shipper  through  a 
carriers'  violation  of  the  prohibitions  in  the  act  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1913,  §  8563),  9§  1  and  2^ 
against  unreasonable  rates  and  unjust  discriminations,  ii  not  already 
barred  by  the  applicable  state  statutes  of  limitation,  were  saved,  though 
accruing  more  than  two  years  before  the  enactment  of  June  29,  1006 
(34  Stat,  at  L.  584,  chap.  3o91,  Comp.  Stat.  1913,  §  8563),  amending  §  16 
of  the  earlier  act  by  limiting  the  time  for  invoking  action  by  the  Commis- 
sion upon  such  claims  to  two  years  from  the  accrual  of  the  claim,  by 
the  proviso  that  ''claims  accrued  prior  to  the  passage  of  this  act  may 
be  presented  within  one  year."  Meeker  v.  Lehigh  Valley  R.  Co.  (U.  8.) 
1072. 

3.  State  statutes  of  limitation  which  might  otherwise  be  applicable 
were  superseded  as  to  reparation  claims  already  accrued,  if  not  already 
barred  by  such  statutes,  as  well  as  to  those  thereafter  accruing,  by  the 
provisions  of  the  act  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591, 
Clomp.  Stat.  1913,  §  8663),  amending  the  act  of  February  4,  1887  (24 
SUt.  at  L.  379,  chap.  104,  Comp.  Stat.  1913,  §  8563),  §  16,  by  limiting 
to  two  years  from  the  accrual  of  the  claim  the  time  for  invoking  action 
by  the  Interstate  Commerce  Commission  upon  complaints  by  shippers 
for  damages  alleged  to  have  been  sustained  by  reason  of  a  carrier's 
overcharges  or  unjust  discriminations,  with  a  proviso  that  "claims  ac- 
crued prior  to  the  passage  of  this  act  may  be  presented  within  one  year." 
Meeker  v.  Lehigh  Valley  R.  Co.   (U.  S.)   1072. 

4.  The  year  granted  by  the  amendment  of  the  act  of  June  29,  ISKM 
(34  Stat,  at  L.  584,  chap.  3591,  Comp.  Stat.  1918,  §  8663),  to  the  aei 
of  February  4,  1887  (24  Stat,  at  L.  379,  chap.  104,  Comp.  Stat.  1913, 
$  8563 ) ,  §  16,  for  the  presentment  to  the  Interstate  Commeroe  Commis- 
sion of  claims  accrued  prior  to  the  passage  of  the  amendatory  act  for 
damages  sustained  by  a  shipper  through  a  carrier's  violation  of  the 
prohibitions  in  §§  1  and  2,  of  the  earlier  act  against  unreasonable  rates 
and  unjust  discriminations  must  be  deemed  to  have  begun  to  run  from 
August  28,  1906,  notwithstanding  the  proviso  of  the  concluding  section 
of  the  amendatory  act  that  ''this  act  shall  take  effect  and  be  in  foree 
from  and  after  its  passage,"  in  view  of  the  postponement  of  its  effeetivv 
date  for  sixty  days  by  a  joint  resolution  adopted  on  the  day  following 
its  approval.    Meeker  v.  Lehigh  Valley  R.  Co.   (U.  8.)   1072. 

LOADING  CARS. 

Facilities  for,  see  Sebvice,  80. 

LOCALITY  RATES. 

For  telephones,  see  Rates,  69,  70. 
P.U.R.1915D. 
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X*OOP. 

Adequacy  of  passenger  train  service  for  city  located  on  loop  of  rail- 
road, see  Sebvigx^  21,  22. 

IXMS8E8. 

During  early  years  as  ground  for  maintenance  of  existing  unrea- 
sonable charges,  see  Kates,  27. 

Due  to  imprudent  management  as  ground  for  maintenance  of  ex- 
isting charges,  see  Kates,  28. 

Consideration  of,  due  to  commercial  competition,  in  fixing  rates, 
see  Kates,  42. 

Due  to  rates  on  particular  commodities  transported  in  intrastate 
commerce,  see  Kates,  49. 

Due  to  personal  injuries  caused  by  negligence  of  company  as  oper- 
ating expense,  see  Ketubn,  15. 

Provision  against  loss  of  franchise  not  to  be  considered  in  return 
where  utility  may  continue  under  undeterminate  permit  un- 
less property  is  condenmed  and  paid  for,  see  Return,  9. 

Consideration  of,  in  determining  adequacy  of  service,  see  Sebvice, 
3. 

Duty  to  operate  passenger  trains  at  a  Iobb,  see  Secivige,  18,  19. 

Incurred  in  development  of  business  on  account  of  improvident 
management  not  allowed  sb  development  cost^  see  Valuation, 
46. 

MAIN  lih:^. 

Apportionment  of  railroad  earnings  between  main  line  and  brancli, 
see  Appobtionment,  2. 

MAINS  AND  PIPES. 

Fee  for  tapping,  see  Rates,  88. 

MAINTENANGS. 

Minimum  charge  to  cover  expense  of  maintenance  of  meters,  see 
Rates,  81. 

MANAGEMENT. 

Policy  of  Commission  as  to  interference  in  management  of  cor- 
poration, see  Commissions,  4. 

Loss  due  to,  as  ground  for  maintenance  of  existing  rates,  see  Hates, 
28. 

Improvident  management  no  excuse  for  failure  to  render  adequate 
service,  see  Sebvioe,  1. 

MANAGER. 

Amount  allowed  for  salary  of,  in  estimating  return,  see  Retubn, 
13. 

MANDAMUS. 

To  compel  Commission  to  approve  or  withhold  approval  of  a  rail- 
road lease,  see  Com mis.s ions,  2. 
P.U.R.1915D. 
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MAXIMUM  RATES. 

Power  of  city  to  fix,  for  electric  current,  see  Hatib,  5. 
Suits  by  private  persons  to  enjoin  rate  not  exceeding,  see  lUxBiy 
20. 

MAXIMUM  RATE  8TATUTB. 

Effect  of  subsequent  creation  of  Public  Service  Commission,  see 

Rates,  10. 
Jurisdiction  of  the  court  to  pass  upon  reasonableness  of,  see  Rates, 

19. 

MERGER. 

See  Ck)K80LiDATiON,  Mbboeb  and  Salb. 

ME88EKGER8. 

Discrimination  in  furnishing  messengers  for  telephone  service,  see 

DiSGBIiaiVATION,  22. 

METAI.UC  CIRCUIT  SYSTEM. 

Higher  rates  not  authorized  on  a  few  metallic  lines  where  the  re- 
mainder of  system  is  grounded,  see  Rates,  65. 

Change  by  telephone  company  from  grounded  circuit  to,  see  Seb?« 
ICE,  67-69. 

METERS. 

Comparison  with  prepayment  meters,  see  Rates,  43. 

Minimum  charge  to  cover  expense  of  maintenance  and  reading  of, 

see  Rates,  81. 
Security  issues  for  cost  of,  see  Secubitt  Issues,  11. 
Regulations  bearing  on  the  accuracy  of  gas  meters,  see  Sebvige,  15. 
Metered  telephone  service,  see  Service,  61. 
Right  of  water  company  to  change  from  flat  rate  to  meter  service^ 

see  Service,  66-68. 

MHiEAGE. 

As  basis  of  apportionment,  see  Affobvionmsnt,  2. 

MHiL  TAX. 

Jurisdiction  of  Commission  over  payment  of,  see  OoicicissiONS,  6. 

MINIMUM  CHARGE. 

For  city  and  rural  consumers  of  electricity,  see  Rates,  S7. 
For  water,  see  Rates,  81,  82. 

MISREPRESENTATION. 

Effect  of,  by  telephone  company  in  inducing  snbserikiCB  to  ttmmadL 
to  a  change  from  a  grounded  to  a  metallic  service,  see  Sebvige, 
58. 
P.U.R.1916D. 
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MONOPOLY  AHD  COMPETITIOV. 

I.  In  general,  1—3. 
II,  Admission  of  competition  where  field  is  already  occupied ^ 

J.  In  general. 

Laek  of  competition  as  affecting  authorization  of  cohBolidation  of  rail- 
road, see  CONSOUDATION,  Meboee  and  Sale,  3,  4. 

Riedu6tion  of  rates  as  result  of  threatened  competition  as  discrimina- 
tion, see  DiBOBIMINATION,  7. 

^tes  to  be  charged  by  utility  in  varying  monopoly,  see  RATte,  23. 

Right  of  stockholders  to  haYe  holding  company  declared  an  unlawful 
ihonopoly,  sec  Stockholdes,  1. 

1.  A  utility  company  operating  an  electric  plant  in  a  city  is  not 
relieved  of  a  municipal  franchise  obligation  to  pay  the  city  a  per  ce^t 
of  its  gross  earnings  by  the  subsequent  installation  of  an  electric  plant 
by  the  city.    Missouri  Public  Utilities  Co.  v.  P/pplar  Bluff  (Mo.)   974. 

2.  A  certificate  of  public  convenience  and  necessity  was  granted  to 
an  electric  utility  to  construct  a  transmission  line  to  a  city  for  the 
purpose  of  furnishing  electricity  for  power,  although  the  city  waa 
maintaining  and  operating  an  electric  plant,  where  such,  plant  was  not 
sufficient  to  furnish  electricity  for  the  prospective  power  consumers. 
Ex  parte  Illinois  Northern  Utilities  Co.   (111.)   231. 

3.  The  organization  of  a  company  for  the  purchase  of  a  controlling 
interest  in  certain  street  railway  systems  does  not  violate  the  anti« 
monopoly  provision  of  the  New  York  stock  corporation  law,  since  this 
provision  does  not  apply  to  public  service  corporations  subject  to  the 
supervision  of  the  Public  Service  Co'mmilMion.  Continental  Secur.  Co. 
V.  Interborough  Rapid  Transit  Co.  (C.  C.  A.)   38. 

/#•  Admission  of  competition  where  fUM  is  dlreadf^  occupied. 

Entry  into  field  already  occupied  as  ground  for  denying  consolidation 
of  telephone  companies,  see  Consolidation,  Mebger  and  Sale,  1, 
2. 

4.  It  is  against  the  policy  of  the  Pennsylvania  Commission  to  ap- 
prove a  franchise  ordinance  contract  between  a  municipality  and  an 
electric  company,  admitting  a  new  company  into  a  field  already  occu- 
pied, where  there  is  no  complaint  as  to  either  the  service  or  rates  of 
the  existing  company,  but,  on  the  contrary,  there  was  positive  evidence 
that  both  the  service  and  the  rates  were  adequate,  just,  and  reason- 
al>le.     Re  East  End  Electric  Light,  Heat  &  P.  Co.   (Pa.)    IT. 

.5.  A  telephone  company  will  not  be  permitted  to  extend  its  line 
into  a  town  already  occupied  by  another  company  as  to  whose  rates 
and  service  no  complaint  is  made,  where  the  predominating  sentiment 
of  the  town  is  against  the  admission  of  a  competing  company,  and  the 
desire  for  the  extension  is  entertained  principally  by  subscribers  of  the 
applicant  company  who  wish  to  extend  the  area  within  which  they  may 
hold  telephonic  communication.  Re  Citizens  Teleph.  Co.  (N.  H.)  282. 
P.U.R.1916D.  7S 
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6.  The  Wisconsin  Commission  will  not  permit  the  extension  of  tele- 
phone lines  into  territory  served  by  another  oompany  to  accommodate 
subscribers  of  the  latter  company  who  complain  that  otherwise  they  will 
be  compelled  to  pay  toll  charge  for  service  over  the  lines  of  the  petition- 
ing company  to  a  point  at  which  they  transact  practically  all  of  their 
business,  and  that  the  service  of  the  protesting  company  is  poor,  where 
it  appears  that  the  toll  charge  cannot  be  put  into  effect  without  the 
permission  of  the  Commission,  and  that  at  least  a  portion  of  the  com- 
plaint as  to  service  has  resulted  from  the  repairing  and  altering  <d  the 
lines.    Re  La  Farge  Teleph.  Co.  (Wis.)  833. 

7.  A  telephone  company  which  has  refused  to  establish  physical 
connection  with  another  company  is  not  in  a  position  to  object  to  the 
granting  of  permission  for  the  extension  of  the  toll  line  of  such  other 
company,  although  such  line  will  operate  in  competition  with  its  lines. 
Re  Citissens  Teleph.  Co.   (Mich.)   705. 

8.  The  requirement  of  the  Missouri  statute  that  before  a  railroad 
company  shall  begin  the  construction  of  a  railroad  or  any  extension 
thereon,  there  must  be  a  finding  of  public  necessity  as  well  as  of  public 
convenience,  implies  that  if  another  utility  is  adequately  rendering  the 
service  proposed,  or  is  able  or  willing  or  may  be  required  to  do  so^ 
then  the  necessity  does  not  exist,  and  the  certificate  must  be  refused. 
Re  Kansas  City  Connecting  R.  Co.   (Mo.)   661. 

MULTIPLES. 

Use  of,  in  valuation,  see  Valuation,  37. 

MUNICIPAL  COMMISSION. 

Acceptance  of  report  of,  as  to  valuation,  see  Bvidbnob,  19. 

MUNICIPALITIES. 

Power  of  Commission  to  change  rates  fixed  by  municipal  ordinanee 

contract,  see  Constitutional  Law,  10-13. 
Free  service  to,  as  discrimination,  see  Discbiminatiox,  12-14. 
Power  of  a  city  to  fix  a  maximum  price  to  be  charged  for  eleetrk 

current  within  the  city,  see  Rates,  6. 
Power  of  Commission  to  r^(ulate  street  traffic,  see  Sbbyice»  10. 
Payment  of  taxes  assessed  and  due  before  acquisition  of  utility  by 

municipality,  see  Taxes,  1. 

BftJNICIPAL  PLANT. 

Necessity  of  procuring  certificate  of  convenience  and  necessity,  see 

Certificate  of  Convenience  and  Necessity,  7. 
Right   to   certificate   of  convenience  and   necessity   to  construct  a 

transmission  line  to  a  city  operating  a  municipal  electric- plant, 

see  Monopoly  and  Competition,  2. 
Effect  of  installation  of,  to  relieve  private  utility  of  its  franchise 

obligation  to  pay  city  a  per  cent  of  its  groas  eaminga,  see 

Monopoly  and  Competition,  1. 
P.U.R.1915D. 
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Power  of  CommiBaionB  to  rei^ilate  rate(»  and  service  of,  see  Rates, 

8. 
Right  to  change  from  flat  rate  to  meter  aervice,  see  Sebvxgb^  66. 

MUKIOIPAI.  PURCHASE. 

Reasonableneea  as  to  provision  of  time  for  making  compensation, 

see  0]U»B6,  1. 
Bondholders    as   necessary    parties    in    valuation    proceedings   for 

municipal  purchase,  see  Fabtikh^  2. 
Valuation  of  utility  plant  for  purpose  of,  see  VALUAnon*  3. 

MUTUAL  TEIiEPHONE  OO^CPANIES. 

As  a  public  utility,  see  PUBUC  Utiutt,  4. 

NEGESSITT. 

See  CiEBTinoAic  or  CoNysMisNCK  ani^  NnaESBirr. 

KEOUOEMCE. 

Loes  due  to  personal  injuriea  caused  by  negligence  of  companj  as 
operating  expense,  see  RrruBN,  16. 

HOISBS. 

Defective  street  car  tracks  causing,  ordered  repaired,  see  Stbbet 
Railways,  6. 

KOirSVBSORIBElUI. 

Permitting  nonsubscribers  to  make  calls  as  discrimination,  see  Dis- 
onniiKATioN,  24. 

KOTIOB. 

As  to  who  may  complain  of  jurisdiction  of  Gommissi<m  for  failure 

to  give  proper  notice,  see  Gommissiditb,  7. 
Of  hearing,  waiver  by  appearance,  see  Pbocbmjbb,  3. 
Sufficiency  of  notice  of  hearing,  see  Pbocsdube,  4. 
Validity  of  provision  in  bill  of  lading  requiring  filing  of  notice  of 

claims  for  loss  or  damage  to  shipments  within  a  period  less 

than  two  years,  see  Railboads,  4. 
SuiBciency  of  notice  and  consent  as  to  double  tracking  of  street 

railway,  see  Stuekt  Railway,  2. 

OBJECnOK* 

To  admission  of  sridence,  waiver  of,  see  Appeal  and  Review,  18. 

OBSOI.E8CEHCE. 

Consideration  to  be  given  to  obsolescent  property  in  luiluation,  see 
Valuation,  13. 

OFFICE. 

Business  telephone  rates  for  physician's  office  located  in  his  resi- 
dence, see  Rates,  66. 
P.U.R.1016D. 
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ONE  MAN  SERVICE. 

Operation  of  street  ^rs  by  one  man  not  favored  by  Idaho  Com- 
mission, merely  for  sake  of  economy,  see  Return,  11. 

Application  for  permission  to  operate  electric  cars  in  charge  of 
one  man  denied  by  Massachusetts  Public  Ser^-ice  Commission, 
see  Sebvice,  43. 

OPERATING  EXPENSES. 

Consideration  of,  in  fixing  return,  see  RvrusN,  11-16. 
Loss  due  to  personal  injuries  caused  by  negiigenoe  of  company  as, 
see  RETUiiTr,  15. 

OPERATION. 

Of  street  cars  by  one  inxa  not  favored  by  Idaho  GommiasioB  merely 

for  sake  of  economy,  see  Retubn,  11. 
Of  street  cars  by  one  man,  see  Service,  43. 

ORDERS. 

Review  of,  see  Appeal  and  Review. 

Fortti  of,  as  affecting  right  of  appeal,  see  Appeal  and  Revdew,  4. 

Reasonableness  of  orders  of  Commission  as  a  judicial  question,  see 

Constitutional  Law,  21. 
Of  Commission  not  to  be  held  void  in  the  absence  of  evidiBDoe,  see 

DiSOBIMINATlON,   d. 

Presumption  as  to  reasonableness  of  orders  of  Commission,  see 
Evidence,  2-5,  7. 

Burden  of  proof  to  establish  validity  of  rule  establiahsd  by  Com- 
mission, see  EviDEifCE)  8-10. 

Effect  of  order  requiring  a  public  utility  to  llle  its  aehedule  of 
rates  and  charges,  see  Rates,  3. 

Necessity  of  order  of  approval  by  Commission  to  entitle  rates  to 
become  effective,  see  Rates,  7. 

Permitting  steam  railroads  to  collect  excess  fares  from  passengers 
not  provided  with  tickets  was  made  inapplicable  to  interurban 
lines,  see  Rates,  46. 

Fixing  rates  to  be  given  test  of  practical  trial,  see  Return,  2. 

1.  An  objection  that  an  order  of  the  Commission  is  unreasonable 
because  it  did  not  require  a  city  taking  over  the  property  of  a  water- 
works  company  to  pay  or  provide  means  of  payment  before  it  took 
possession  of  the  plant,  as  required  by  the  Constitution,  is  untenable 
where  it  appears  that  the  city  has  the  money  on  hand,  that  it  has  been 
made  lawful  tender  thereof  to  the  utility,  and  has  at  all  times  kept 
such  tender  good.  Oshkosh  Waterworks  Co.  v.  Railroad  Commission 
(Wis.)  336. 

..  2,  An  order  by  the  Commission  which  merely  directs  that  a  through 
rate  on  coal  shall  continue  and  remain  in  force  need  not  recite  in  the 
findings  that  the  railroads  interested  have  refused  and  neglected  to  es- 
tablish voluntarily  the  through  rate,  and  that  the  Conmiission  finds 
tha^  such  through  rate  is  necessary  for  the  accommodation  of  the  pub- 
lic, and  will  not  give  to  one  carrier  an  unfair  or  an  unequal  advantage 
P.U.R.1915D. 
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orer  the  other  m  provided  for  in  |  27  of  the  Public  Utilities  act  in 
cases  where  new  rates  are  established.  Chicago.  M.  ft  St.  P.  R.  Co.  ▼. 
State  Public  Utilities  Gommissioa   (111.)   141. 

S.  The  decision  of  the  Commission  of  a  sister  state  that  there  is 
BO  public  necessity  for  the  proposed  construction  ol  terminal  track 
facilities  at  stook  yards  is  not  an  adjudication  that  no  public  neces-, 
sity  exists  for  the  proposed  construction  in  Missouri.  Re  Kansas  City 
Connecting  R.  Co.  (Mo.)  661. 

ORBIHAH0E8. 

Right  of  Commission  to  change  rate  fixed  by,  see  OoitSTiTOnoNAL 
Law,  10-18. 

0RGAHIZATI01I  BXFEKBfiS. 

Allowance  for,  in  overhead  expenses,  see  ValtjATION,  21. 

OmOUfAL  COST. 

Definition  of,  see  Valitaixon,  8. 

Consideration  to  be  given  in  valuation,  see  Valuation,  13,  16. 

Consideration  to  be  given  to  expenses  incident  to  invasion  of  oc- 
cupied territory,  in  ascertaining,  see  Valuation,  16. 

Sxpenses  of  defending  oontempt  proceediiigs  as  part  of  original 
cost  of  plant,  see  Valuation,  17. 

OVEROROWDIHO. 

Of  street  cars,  see  SsavicB,  4<M2. 

OTERHEAB  OROSSmO. 

See  (Trossingb. 

OVERHEAD  EZPEH8E8. 

Depreciation  of,  see  Depreciation,  13. 

Allowance  for,  in  valuation,  see  Valuation,  20-22. 

PARTIES. 

Who   may  complain   of  jurisdiction  of  Commission,  see  Cnom- 

.8I0NS,  7. 

Switching  rates  voluntarily  established  by  several  railroads  not  to 
be  changed  in  proceedings  to  which  all  railroads  are  not  par- 
ties, see  Pboceedinos,  1. 

Right  of  court  to  entertain  suit  at  the  instance  of  individual  con- 
sumers to  enjoin  schedule  of  rates  which  does  not  exceed  the 
maximum  fixed  by  proper  legislative  body,  see  Rates,  20. 

1.  In  a  proceeding  to  obtain  reparation  for  an  overcharge  for  freight, 
it  is  immaterial,  mider  the  Maine  Statutes,  whether  the  compUint  be 
made  by  the  shipper  or  the  railroad  company.  American  Thread  Co. 
▼.  Bangor  k  A.  R.  Co.   (Me.)  1066. 

2.  Holders  of  outstanding  bonds  are  not  necessary  parties  to  a  pro- 
oeeding  to  determine  the  value  of  a  waterworks  company's  property 
P.U.R.1915D. 
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for  the  purpose  of  municipal  purchase,  where  it  appears  that  the  com- 
pany  had  the  right  to  call  in  the  bonds  at  any  time  upon  the  payment 
of  a  stated  premium;  and  such  bondholders  are  in  no  wise  prejudici*d. 
where  it  further  appears  that  the  compensation  fixed  by  the  Commis- 
sion is  more  than  sui&cient  to  pay  the  full  amount  of  the  bonds  in- 
cluding the  premium,  and  that  the  Commission  merely  required  the 
company  to  call  in  and  cancel  the  bonds  and  turn  over  the  utility 
free  from  all  liens.  Oshkosh  Waterworks  Co,  v.  Railroad  Commission 
(Wis.)  336. 

PAHTY  UHES. 

Special  rates  for  party  line  business  telephones  in  the  country  dis 

approved,  see  Rates,  71. 
Distinction  between  six-party  and' »foiir-party  line  in  fixing  rural 

switching  charges,  see  Rates,  76. 

PAMEKOER  MOVEBffEHT. 

Car  movement  to  conform  to  passenger  movement,  see  Service^  37. 

PAflSENOEBS. 

See  CoNSUMEBS. 

Boarding  train  without  ticket,  excess  fares,  see  Rates,  52-64. 

PASSENGER  SERVICE. 

Adequacy  of,  see  Se»vice,  20-23. 

Operation  of  local  passenger  trains  on  Sunday,  see  SoKWixx,  24. 
Seats  to  be  provided  for  passengers  in  Pullman  cars  if  necessary, 
see  Service,  25. 

PAST  I.OSSES. 

See  Losses. 

PATROHS. 

See  CoNSUMEVS. 

PAVEMENT  OVER  IfAINS. 

Consideration  to  be  given  in  valuation,  see  V^SJJATUfK,  23,  24,  52. 

PAYMENT. 

/.  In  general,  1,  9. 
II.  Bills,  a. 
Ill,  Security  and  deposit,  4, 
IV.  Discount,  5. 

F.  Prepayment,  6,  7, 
VI,  Liability  of  landlord  or  tenant,  Sf  P^ 

I.  In  general. 

Bfiasonableness  of  rule  requiring  consumer  to  sign  agreement  to  pay  for 

service,  see  Seevtch:.  4. 
P.U.R.1015D. 
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Duty  of  telephone  companies  to  oonneot  with  a  tubMsriber  who  refusei 
to  pay  for  Berrice,  see  SsBVics,  64. 

1.  A  customer  of  a  water  company  is  within  his  rights  in  delaying 
payment  upon  bills  on  the  ground  that  the  company  has  refused  to 
credit  to  his  account  the  amount  paid  by  him  under  protest  on  ac- 
count of  water  used  by  a  former  tenant.  Murphy  y.  Tintem  Manor 
Water  Co.  (N.J.)  289." 

2.  A  public  service  company  is  entitled,  where  bills  are  computed 
Bonthly,  to  monthly  payment  within  a  reasonable  time  after  the  bills 
are  rendered.     Murphy  v.  Tintem  Manor  Water  Co.  (N.  J.)  289. 

/I.  BOte. 

8.  In  a  proceeding  to  determine  the  reasonableness  of  the  rates  of 
certain  electric  utilities,  the  companies  were  required  to  discontinue 
the  practice,  in  the  statement  of  their  rates,  of  naming  the  Aet  rate, 
after  deducting  a  percentage  discount  for  prompt  payment,  but  were 
required  to  state  the  rate  plainly  in  terms  of  the  gross  amount  of  the 
bill,  and  to  make  a  separate  statement  of  discounts  for  prompt  pay 
ment,  if  any.     Campbell  ▼.  Hood  River  Cras  &  Electric  Co.  (Or.)  85.^. 

///.  Security  and  deposit, 

4.  A  company  furnishing  water  to  a  tenant  is  justified,  where  bills 
are  rendered  monthly,  to  require  a  deposit  of  a  sum  slightly  in  excosa 
of  the  amount  of  one  month  s  bill,  and  where  bills  are  rendctred  quar- 
terly, to  require  deposit  of  a  sum  a  little  larger  than  one  quarter's 
bill.     Murphy  v.  Tintern  Manor  Water  Co.  (N.  J.)  289. 

IV.  IHscount. 

6.  The  Massachusetts  Board  of  Gas  and  Electric  Light  Commission- 
ers recommended  that  a  gas  company  which  offered  no  discount  for 
prompt  payment  of  bills  except  those  exceeding  $50  per  mouth  should 
offer  a  discount  of  not  less  than  5  cents  a  thousand  cubic  feet  of  gas 
to  all  customers  paying  their  bills  within  fifteen  days  after  the  same 
are  rendered,  as  the  practice  of  not  offering  a  discount  for  prompt  pay- 
ment appeared  to  have  caused  substantial  losses  in  bad  debts,  a«  well 
as  serious  delays  in  the  collection  of  accounts,  which  losses  in  the  end 
were  borne  by  those  customers  who  met  their  bills  promptly.  Milford 
Gas  Petitions  (Mass.)   778. 

F.  Prepttyment. 

Prepayment  of  bills  for  water  supply  ordered,  see  Sebvicb,  65. 

6.  Rules  of  a  telephone  company  requiring  new  subscribers  to  pay 
three  months  in  advance,  at  installation,  and  thereafter  monthly  in 
advance  for  flat  rate  service  within  the  initial  rate  area,  and  the  new 
rural  subscribers,  using  equipment  beyond  thp  initial  rat<>  area,  to  pay 
P.U.R.1916D. 
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twelve  months  in  advance,  at  infltallation,  and  thereafter  six  months  in 

advance,  are  reasonable.     Re  Farmers'  Teleph.  Co.  (Mo.)  1050. 

7.  A  rule  of  a  telephone  company  requiring  payment  annually  in 
advance  for  flat  rate  local  exchange  service  was  held  unreasonable.  Re 
Farmers'  Teleph.  Co.   (Mo.)   1050. 

VI*  Liability  of  landlord  or  tenant, 

8.  A  tenant  is  not  liable  for  water  furnished  to  the  premises,  in  the 
absenoe  of  an  agreement  or  some  other  affirmative  act  whereby  he  as- 
sumes responsibility  for  such  payment^  where  the  owner,  by  agreements 
with  the  company  and  with  the  tenant,  has  assumed  responsibility 
therefor.     Burdick  v.  Tintern  l^anor  W*ter  Co.  (N.  J.)  293. 

9.  A  tenant  of  a  double  house  served  by  a  water  company  from  a 
single-service  pipe  at  a  flat  rate  who,  by  the  payment  of  one  half  of 
the  annual  charge  for  the  whole  house,  has  assumed  responsibility  from 
the  date  of  payment  for  the  water  furnished  to  his  half  of  the  house, 
assumes  responsibility  for  all  the  water  furnished  to  sueh  portion  of 
the  bouse,  and  not  merely  for  one  half  of  the  water  furnished  the 
whole  building,  it  appearing  that  his  half  has  more  fixtures  than  tiif 
other  half.     Burdick  v.  Tintern  Manor  Water  Co.  (N.  J.)  293. 

PENALTIES. 

See  Fines  and  Penaltucs. 

PERSONAL  INJURIES. 

Loss  due  to,  caused  by  negligsnoe  of  company  as  operating  expense, 
see  Rbtubn,  16. 

PHYSICAL  CONNECTION. 

Apportionment  of  revenues  upon  physical  connection  of  telephones, 

see  Appobtionment,  4. 
Service  by  telephone  by  means  of,  see  Service,  60. 
Effect  of  refusal  to  give  upon  granting  of  permission  for  entrance 

of  field  by  another  company,  see  Monopoly  and  Competition, 

7. 

PBnrsiciAN. 

Telephone  rates  for  physician's  office  located  in  residence,  see  Rates, 
66. 

PLANT  FACILITY. 

Construction,  maintenance,  and  operation  of  terminal  facility  at 
stockyards  as,  see  Railroads,  1. 

PLATFORMS. 

Overcrowding  of,  on  street  cars,  see  Sebviob.  41. 

PLEADING. 

L  General  allegations  that  a  ntlity  is  guilty  of  discrimination 
P.U.R.1916D. 


Digitized  by  VjOOQIC 


INDEX.  1161 

PLKADIXG— con*fn««il. 

states  no  cause  of  action,  but  facte  must  be  pleaded  showing  the  dis- 
erimiiiation.  St.  Paul  Book  and  Stationery  Co.  v.  St.  Paul  Gaslight  Co. 
(Minn.)  474. 

2.  A  letter  from  the  attorney  lot  a  vilUtge,  addreeeed  to  the  Com-  . 
(nission,  stating  that  he  had  been  instructed  by  the  trusteee  of  the  village 
to  take  such  measures  as  might  be  necessary  to  procure  protection 
at  certain  street  crossings,  will  be  considered  sufficient  as  a  com- 
plaint where  the  railroad  company  has  complete  information  as  to  the 
grounds  of  the  complaint^  and  neither  the  statute  nor  the  rules  of  the 
Commission  require  any  formal  pleading.  Elmira  Heights  t.  Brie  B. 
Co.  (N.  Y.>  308. 

3.  An  order  of  the  Commission  reducing  a  rate  between  two  local 
points  is  not  outside  the  scope  of  a  complaint  which  contained  an 
allegation  attacking  the  local  rate,  and  the  prayer,  in  addition  to  ask- 
mg  for  specific  relief  by  the  establishment  of  through  rates,  asked  for 
such  other  and  further  order  as  the  Commission  might  deem  just  and 
reasonable  in  the  premises,  isince  what  the  Commission  was  authorized 
to  do  depended  rather  upon  the  facts  alleged  than  upon  the  form  of 
prayer.  Chicago,  M.  ft  St.  P.  R.  Co.  ▼.  State  Public  Utilities  Commis- 
sion (111.)  133. 

poucnr. 

Of  Illinois  as  to  grade  crossings,  see  Cbossings,  2. 

POTEirriAI.  EXCHANGE. 

Summer  resort  within  city  limits  not  to  be  treated  as,  see  Rates.  6:!, 

FOWBRft. 

Delegation  of,  see  Cowstitutional  Law,  14-17. 
Of  Commissions,  see  CoMMlSsioirs. 
Of  courts,  see  Coubtb. 

fbbcedekt. 

Commission  in  deciding  whether  or  not  orders  should  be  made  caniioi. 
consider  precedent  which  may  or  may  not  be  established  by  the 
order,  see  Rates,  22. 

PREFERBED  STOCK. 

See  Seoumtt  Issues,  7. 

PREMIUMS. 

On  security  issues,  disposition  of,  see  Sboubitt  Issues,  4. 


Reasonableness  of  rules  requiring,  for  service,  see  Payment,  6. 
Prepayment  of  bills  for  water  supply  ordered,  see  Service,  65. 

PREPAYMENT  METERS. 

Rates  of,  compared  with  those  of  other  meters,  see  Rates,  43. 
P.U.R.1»15D. 
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PREPONDERANCE. 

Of  evidence,  see  Evidbnob. 

PRESCRIPTION. 

Prescriptive  right  to  take  water,  see  Watib,  1. 

PRESENT  SERVICE  EFFICIENOY. 

As  basis  of  return,  see  Valuation,  1. 

PRESENT  VAIiUE. 

As  basis  of  return,  see  Valuation,  1. 

As  element  to  be  considered  in  valuation,  see  Valuation,  12. 

PRESUMPTIONS. 

See  EviDKNCE,  1-7. 

Validity  of  statute  creating,  see  Constitutional  Law,  18. 

PRIMA  FACIE. 

Validity  of  statute  making  findings  of  the  Commission  prima 
facie  evidence  in  an  action  by  a  shipper  to  recover  from  a 
carrier  damages  awarded  by  the  Commission,  see  CoNSTtrn- 
TioNAL  Law,  18. 

PRIOR  I.AW. 

Jurisdiction  of  Conunission  over  company  operating  under,  see 
Commissions,  8. 

PRIVATE  ACTIONS. 

Right  of  courts  to  entertain  suit  at  instance  of  individual  oon- 
sumers  to  enjoin  rates  which  do  not  exceed  maTimum  fixed 
by  the  proper  legislative  body,  see  Rates,  20. 

PRIVATE  INTERESTS. 

Consideration  of,  in  proposed  new  construction  of  street  railwaysi 
see  Sebviob,  34,  3d. 

PROCEDURE. 

1.  The  request  required  by  statute  (§  53  of  the  railroad  law), 
which  the  local  authorities  must  make  to  a  railroad  company  for  tfas 
installation  of  protection  at  a  crossing  before  appealing  to  the  Com- 
mission, need  not  be  made  in  the  alternative  so  as  to  request  the  rail- 
road company  either  to  erect  gates  or  to  station  a  flagman  at  the  cross- 
ing.    Elmira  Heights  v.  Erie  R.  Co.   (N.  Y.)   308. 

2.  The  requirement  of  the  statute  (§  53  of  the  railroad  law)  that 
the  local  authorities  must  request  a  railroad  company  to  install  pn»* 
tection  at  crossings  before  an  application  may  be  made  to  the  Com- 
mission, is  met  where  the  attorney  for  the  village  addressed  a  letter 
to  the  company,  stating  that  he  had  been  authorized  by  the  village 
board  to  take  such  measures  as  were  necessary  to  procure  the  erec- 
tion and  maintenance  of  gates  at  the  crossing  in  question,  and  further 
P.U.R.1915D. 
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stated  the  reason  for  making  such  request.     Elmira  Heights  v.   Erie 

R.  Co.   (N.  Y.)   308. 

8.  A  railroad  company  which  appears  at  the  hearing  and  offers  such 
evidence  as  it  chooses  in  support  of  its  answer  and  against  the  allega- 
tion that  a  local  rate  was  unreasonable,  cannot  contend  that  the  order 
subsequently  entered  in  the  proceeding  is  void  because  of  a  failure  to 
give  notice  to  the  railroad,  and  the  only  notice  received  was  that  there 
would  be  a  hearing  on  the  complaint  which  prayed  for  the  establish- 
ment of  through  rates.  Chicago,  M.  k  St.  P.  R.  Co.  v.  State  Public 
Utilities  Commission    (111.)    133. 

4.  Where  a  railroad  company  has  had  ample  opportunity  to  be 
heard  on  amendments  to  a  rule,  it^  cannot  justly  complain  that  the 
notice  given  of  the  hearing  did  not  strictly  comply  with  the  statute. 
State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.   (Fla.)  106. 

PROCEEDIHCHII. 

1.  A  railroad  company,  upon  proceedings  instituted  by  the  Com- 
mission directing  it  to  shofw  cause  for  an  advancement  of  certain 
switching  rates,  cannot  attack  the  reasonableness  of  the  existing  rates 
which  were  voluntarily  made  by  the  respondent  company  with  the  otiier 
companies  interested,  since  before  such  rates  could  be  set  aside  notice 
and  an  opportunity  to  be  heard  must  be  given  to  all  interested  par- 
ties. Chicago,  M.  &  St  P.  R.  Co.  v.  State  Public  Utilities  Commission 
(lU.)  141. 

PROFITS. 

Necessity  that  rates  be  fixed  that  every  commodity  transported 
in  intrastate  commerce  return  a  profit,  see  Rates,  49. 

PBOPERTT  HOT  IH  USE. 

Valuation  of,  see  Valitation,  27-32. 

PBOPBRTT  VAXiUES. 

Consideration   of   effect   on,    in   proposed   construction   of  railway 

loop,  see  Skbvice,  36. 
Consideration  of,  in  relocation  of  street  railway  tracks,  see  Stbebx 

RAn.WAT8,    6. 

PROPORTIOK. 

Of  bonds  to  stocks,  see  Seoubitt  Issues,  17. 

PROTECTION. 

At  grade  crossings,  see  Cbossinos,  0-8. 

PUBLIC  COM  VBMIKJICE  AHB  HBCESSITT. 

See  Cektificatb  ov  CONVBivixifOB  aivd  NBaBssrrr. 

PUBUC  STORAGE  PIiANT. 

Jurisdiction  of  Commission  over  cold  storage  plant,  see  Onoaa- 
8ION8,  12. 
P.U.R.101.5D. 
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/.  In  general,  1,  2, 
II.  What  are,  3,  4, 

See  AuTOMOBn.ES ;  Coach  Coicpaities;  Electricitt;  Gas;  Inteb- 
UEBAN    Railway;    Mutual    Tetjcphonk    Comtpa^ies;    Rail- 

BOADS;      StbEET     RAILWAYS;      TELEPHONES;      TBANRFEK      COM- 
PAmEB;   WaTEB. 

See  also  Apportionment;  Depreciation;  Discblmi nation ;  Mo- 
nopoly AND  Competition;  Rates;  Skoubity  Issues;  Sbbv 
ICE;  Valuation. 

Duty  to  provide  aenrtee,  tiee  Sbrvicb. 

I.  In  general. 

1.  The  Illinois  Public  Utility  act  does  not  define  or  create  busi- 
nesses or  industries,  public  utilities  that  were  not  reco^ized  as  such 
before  the  act  was  passed,  but  merely  designates  the  classes  of  public 
utilities  that  are  to  be  held  embraced  within  the  meaning  of  the  act 
and  subject  to  the  meaning  of  its  proviBicm.  State  Public  Utilities 
Commission  v.  Monarch  Refrigerating  Co.   (111.)    110. 

2.  The  application  of  a  New  York  corporation  duly  licensed  to  con- 
duct manufacturing  and  mercantile  business  in  the  state  of  Michigan 
for  permission  to  become  an  active  public  utilitiy  and  to  carry  on,  in 
the  state  of  Michigan,  the  business  of  generating  and  distribut?ng  elec- 
tricity for  lighting  and  power  purposes,  for  public  and  private  use, 
and  steam  heat  for  public  and  private  use,  was  granted  by  Che  Michi- 
gan  Commission,  the  corporation  haVing  applied*  to  the  secretary  of 
state  for  authority  to  change  its  corporate  purposes,  and  that  official 
having  required  the  corporation  to  obtain  an  order  from  the  Commis- 
sion authorizing  and  consenting  to  the  proposed  changes.  Re  Detroit 
Edison  Co.   (Mich.)   266. 

II,  What  are, 

3.  A  company  operating  a  plant  equipped  and  used  to  produce  and 
furnish  cold  storage  for  fruit,  vegetable,  and  dairy  products,  and  de- 
voted to  tlie  full  limit  of  its  capacity  to  receiving,  storing,  and  pre- 
serving such  merchandise  for  all  who  see  fit  to  use  it,  is  a  public 
utility  within  the  Illinois  Public  Utility  act  (Laws  1913,  p.  460). 
State  Public  Utilities  Commission  v.  Monarch  Refrigerating  Co.  (111.) 
119. 

4.  A  mutual  telephone  company,  rendering  service  to  its  membsra 
st  cost,  and  having  connection  with  other  telephone  companies  upon 
the  basis  of  a  mutual  exchange  of  free  service,  operates  and  manager 
its  plant  for  a  public  use  so  as  to  make  it  a  public  utili^  within  |  10 
of  the  Illinois  Public  Utility  act,  where  its  franchise  to  use  the  streets 
of  the  village  in  which  it  is  loo<ated  is  given  upon  express  condition  that 
no  person,  firm,  or  corporation  except  c<munercSal  tele|ihone  companii*!* 
shall  be  barred  from  memberahip  and  from  the  service  to  be  rendered 
by  the  company;  and  it  is  immatorinl  that  the  compkny  does  not  fur- 
P.U.R.imsD. 
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man  s£,  complete  service  as  is  supplied  by  most  coinmeroial  oompanies. 
State  Public  Utilities  Commissioii  ex  rei.  Noble  Teleph.  Co.  y.  NoUe 
Mut.  Tel^h.  Co.  (HI.)  770. 

PUIXM AK  CARS. 

Seats  to  be  provided  for  passengers  in,  if  necessary,  see  BSBmm, 
25. 

FURGHASE  OF  PROPERTY. 

Security  issue  for,  see  Secubity  IsstrBS,  12, 

PURPOSE. 

Of  security  issues,  see  Security  Issues,  6-14. 

Amount  of  valuation  as  aiTected  by  purpose  for  which  valuation  is 
made,  see  Valuation,  0. 

QUESTION  OF  FACT. 

Finding  of  trial  court  as  to  value  as  original  question  of  l^oii 
see  Appeal  and  Review,  2. 

RAIIAOADS. 

Right  to  appeal  to  the  courts  from  order  of  the  commissioners 
denying  an  application  to  be  relieved  from  running  daily 
passenger  service  by  installing  mixed  passenger  and  freight 
service,  see  Appeal  and  Review,  3,  4. 

As  to  crossings,  see  Cbossinos. 

As  to  authority  of  Railroad  Commission  in  passing  upon  sufficiency 
of  safety  devices  at  railroad  crossings,  see  CoiOfissioNS,  3. 

As  to  consolidation  of  railroads,  see  Consolidaiion,  Meboeb  and 
Sale,  3,  4. 

Making  of  rates  as  regulation  of  business  or  property  of,  see  Con- 
stitutional Law,  2. 

Discrimination  in  baggage  transfer  privileges,  see  Disobimina- 
TXON,  23. 

Approval  by  Commission  of  railroad  leases,  see  Leases,  1. 

Bntry  in  field  where  existing  company  is  rendering  adequate  serv- 
ice, see  Monopoly  and  Cokistition,  S. 

Rates  on,  see  Rates,  40-00. 

Duty  to  disinfect  stock  cars  and  yards,  at  its  own  oos^  see  Ratbs, 

Through  route  and  joint  rates  by,  with  automobile  st^^  llpes,  see 

Service,  17.  . 

Side  track  agreements,  see  Service,  26-29. 
Facilities  for  loading  aji^  uploading  freight,  see  Sebvicb,  30. 
Security  issues,  see  Secubity  Issues. 

1.  The  construction,  maintenance,  and  operation  of  tracks  and  other 
terminal  facilitits  at  stockyards  for  tiie  receiving  and  handling  of  stock 
for  the  shipper  is  a  service  imposed  upon  raikoads  transporting  stock 
P.U.R.1916D. 
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in  their  capacity  as  common  carriers,  and  is  not  a  plant  fadlity  of  the 

stockyards  company.     Re  Kansas  City  Connecting  R.  Co.  (Mo.)  661. 

2.  A  certificate  of  public  convenience  and  necessity  was  granted  for 
the  construction  of  terminal  transportation  facilities  at  stockyards  to 
a  new  and  independent  company,  where  it  appeared  that  such  facilities 
were  greatly  needed  by  the  shippers  of  stoek,  and  the  plan  proposed  by 
an  existing  terminal  company  contemplated  the  construction  of  tracks 
and  facilities  across  the  state  line  and  beyond  the  jurisdiction  of  the 
Commission.     Re  Kansas  City  Connecting  B.  Co.  (Mo.^   661. 

3.  The  New  Jersey  C  ommission  will  not,  upon  the  complaint  of 
shippers  against  a  single  railroad,  pass  upon  the  justice  and  reason- 
ableness of  a  provision  in  a  bill  of  lading  requiring  claims  for  loss, 
damage,  or  delay  to  be  made  in  writing  to  the  carrier  within  four 
months  after  the  delivery  of  the  property,  where  such  provision  is  con- 
tained in  the  uniform  bill  of  lading,  and  employed  by  all  railroad  car- 
riers engaged  in  carrying  intrastate  shipments  within  the  state,  and  no 
effective  determination  could  be  made  except  after  hearing  upon  notice 
to  all  of  the  carriers  within  the  state  engaged  in  carrying  intrastate 
shipments.     Nixon  Piano  Co.  v.  Central  R.  Co.  (N.  J.)  297. 

4.  Railroads  operating  in  the  state  of  Louisiana  are  prohibited  from 
requiring,  in  their  bills  of  lading,  that  notice  of  claims  for  loss,  dam- 
age, or  injury  to  shipments  lost  or  damaged  in  transit  or  while  in  the 
railroad's  possession  as  a  common  carrier,  be  made  or  filed  within  a 
period  less  than  two  years  from  the  date  of  shipment.  Railroad  Com- 
mission V.  Railroads  (La.)  168. 

RATES. 

/.  In  general,  1— tf . 

II.  Jurisdiction,  powers  and  functions  of  Commission,  tf^iH. 
///.  Powers  of  courts,  17—20. 
IV.  Reasonableness  {  factors  to  be  considered,  21'^!, 

a.  In  general,  21—28. 

b.  Comparison  of  rat  en,  29. 

c.  Voluntary  ratcft,  30,  31. 
V.  Discrimination. 

VI.  Rates  of  particular  utilities,  32-^8. 

a.  Coach  companies,  32. 

b.  Electricity,  33—40. 

1.  In  general.  33—36. 

2.  Reasfynableness  of  particular  rates,  d7— 40« 
0.  Oas,  41-48. 

d.  Interurban  railtvays,  44— 4S. 

1.  In  general,  44,  45. 

2.  Commut4ition  rates,  46—48. 
€.  Railroads,  40-60. 

1.  In  general,  40,  SO. 

2.  Coupon  books  and  comfnuiaiion  McJeets,  Si, 

3.  Exee^ss  train  fares,  S2S4. 
P.U.R.1915D. 
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4.  Charges  for  parUcular  BerviOBf  d&'^Q. 

(a)  IHainfecting  cars,  5^3^-67. 
(h)   Stvitching,  &S,  &9. 

5,  Bea»onahlene»8  of  partieular  rates,  60* 
/.  Street  railtoaVf  Ol, 

g.  Telephones^  62^19. 

1,  In  general  f  02-^04:, 

2.  Metallic  or  grounded  system,  05. 
3»  Bt^siness  or  residence  rates,  06. 

4.  Extension  service,  67,  OS. 

5.  Locality  rates,  39,  70. 

6.  Party  liJies,  71. 

7.  Reasonableness  of  particular  rates,  72^79. 
H,  Water,  SOSS, 

1,  In  general,  SO, 

2,  Minimum  charge-^^meter  rental,  SI,  S2, 

3,  Fee  for  tapping  mains,  S3. 

I.  In  general. 

Making  of  rates  as  regulation  of  the  property  or  business,  see  Cos 

BTrrxjTioNAL  Law,  2. 
R^gulaticm  of  rates  fixed  by  prior  franchise  as  impairment  of  contract. 

see  Constitutional  Law,  10-12. 
Effect  of  injunction  on  statutory  rates,  see  iKJxmonox,  1. 
Power  of  legislature  to   reduce  rates   fixed  by  municipal   ordinance, 

estoppel,  see  Leoislatube,  1. 
Payment  of,  see  Paykent. 
Bates  and  discounts  to  be  plainly  stated  in  bills  for  service,  see  Pat- 

laorr,  3. 

1.  A  complaint  for  violating  the  Public  Service  Commission  law 
f  88,  in  not  filing  telephone  rate  schedules  with  the  Commission,  was 
dismissed  where  the  neglect  was  due  to  ignorance  of  the  requirement 
of  the  law,  and  the  schedule  was  filed  after  the  complaint  was  made. 
Crider  v.  Waters  (Mo.)  1044. 

2.  A  Missouri  telephone  company  cannot  discontinue  the  service  of 
a  subscriber  on  the  ground  that  he  refuses  to  pay  an  increased  rate 
for  the  serrice,  where  such  rate  was  put  into  effect  after  the  effective 
date  of  the  Public  Service  law,  without  filing  a  new  schedule  with  the 
Commission  as  required  by  |  88,  paragraph  2;  since  failure  to  file  such 
schedule  continues  the  rate  charged  on  the  effective  date  of  the  law  in 
force  until  changed  in  the  manner  provided  by  statute.  Crider  v. 
Waters  (Mo.)   1044. 

3.  The  Commission,  by  merely  issuing  an  order  requiring  a  public 
utility  to  file  its  schedule  of  rates  and  charges,  does  not  in  any  way 
fix  the  rates  to  be  charged  by  the  public  utility,  although  such  order 
may  be  preliminary  to  an  order  fixing  rates.  State  Public  Utilities 
CommisflioD  v.  Monarch  Refrigerating  Co.  (111.)  110. 

4.  An  advanoa  of  the  ratea  of  a  public  utility  may  be  made  al- 
P.UJt.l916D. 
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though  the  franchifle  ordinance  providds,  among  otfa«r  things,  that  the 
municipality  shall  have  the  right  to  purchase  the  utility  at  specified 
times,  and  that  the  annual  rates  to  private  consumers  sliall  not  exceed 
those  specified  therein,  since,  in  this  form,  the  oontraet  is  indetermi- 
nate and  uncertain  in  length  of  time,  so  that  the  oompany  is  not 
bound  to  maintain  the  rates  therein  provided  for.  Mt^  Union  v.  ML 
Union  Water  Co.   (Pa.)   1. 

5  The  city  council  of  the  city  of  St.  Paul  is  vested  with  authority 
to  fix  a  maximum  price  which  may  be  charged  by  defendant,  a  publie 
service  corporation,  having  the  franchise  to  supply  electric  current  with- 
in the  city.  St.  Paul  Book  &,  Stationery  Go.  v.  St.  Paul  Gaslight  Ca 
(Minn.)  474. 

//.  Jurisdiction,  powers,  and  functions  of  Commission, 

Conferring  upon  Commissions  authority  to  make  reasonable  and  just 
rates,  to  be  charged  by  a  railroad  instead  of  merely  conferring 
authority  to  supervise  and  regulate  rates  as  depriving  the  carrier 
of  property  without  due  process  of  law,  see  Constitutional  Law, 
3. 

Power  of  Commission  to  prescribe  a  charge  to  be  paid  by  municipality 
for  water  for  fire  protection  where  the  franchise  ordinance  pro- 
vided for  free  service,  see  Constitutional  Law,  13. 

Review  of  orders  of  Commissions  as  to  rates,  see  Appeal  and  Keview, 
7-10. 

6.  The  legislature  has  delegated  to  the  Cumuiission  the  power  to 
fix  rates  by  article  4,  .§  33,  of  the  Illinois  statute  (Laws  1013,  p.  460), 
which  provides  that  every  public  utility  shall  file  its  schedule  of  rates 
and  all  rules,  regulations,  privileges,  and  contracts  that  in  any  man- 
ner affect  the  rates  charged  or  to  be  charged  for  any  service,  that  the 
rates  shall  not  without  the  consent  of  the  Commission  exceed  the  rates 
in  effect  on  July  1,  1913,  and  that  nothing  in  the  section  should  provojit 
the  Commission  from  approving  or  fixing  rates  or  other  charges  or 
classification  from  time  to  time  in  excess  of  or  less  than  tbo^  shown 
by  the  schedule.  State  Pii)>lic  Utilitiea  Commissioij  v.  Monarch  Re- 
frigerating Co.   (111.)   1191. 

7.  Proposed  rates  not  rt^julting  in  increases  may  Iwoon^e  effective 
without  an  investigation  or  order  of  approval  of  the  Arizona  Commis- 
sion.    Re  Pacific  Gas  &  Electric  Co.    (Ariz.)    715. 

8.  In  holding  that  a  certificate  of  public  convenience  and  nccesaity, 
for  the  construction  of  an  electric  plant,  is  not  required  of  a  muaielpal- 
ity  in  Missouri,  the  Commission  stated  that  {|  6&-71  of  the  Public 
Service  Commission  law  authorize  the  Commission  to  regulate  the  rates 
and  service  of  municipal  plants.  Missouri  Public  Utilities  Co.  v.  Pop- 
lar Bluff   (Mo.)   974. 

9.  A  Commissicm  doe9  not  exoeefl  its  statf^tQcy  powers  to  reduce 
rates  only  when  foun4  to  be  unreasonable,  bf^  r^eing  r»tes  which  it 
found  to  yield  an  unreasonably  large  return  per  annum  on  the  fair  value 
P.U.R.1915D. 
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of  the  property.     Duluth  Street  R.  Co.  v.  Railroad  Commiflsion   (Wis.) 

192. 

10.  Chapter  41,  Acts  of  the  Legislature  1907  (Code  1913,  chap.  54, 
i§  71fl,  71fIT  [§§  3020,  30211),  litaiting  railroads  to  the  rate  of  2  cents 
per  mile  for  carrying  intrastate  passengers  and  baggage,  remains  the 
paramoimt  law,  binding  upon  the  carrier,  until  in  the  first  instance, 
upon  application  by  the  carrier,  or  by  someone  injuriously  affected 
thereby,  or  upon  the  initiative  of  the  Public  Service  Commission,  such 
rate  has  been  investigated  by  the  Commission  and  judicially  determined 
to  be  unreasonable  or  confiscatory  as  to  a  particular  carrier,  and.  there- 
fore invalid,  and  until  then  or  until  such  law  has  been  otherwise  amend- 
ed or  lawfully  nullified,  the  Public  Service  Commission  has  jurisdic- 
tion, as  prescribed  by  the  act  creating  it,  to  compel  observance  by  • 
carrier  of  such  law.  State  ex  rel.  Public  Service  Commission  v.  Balti- 
more &  O.  R.  Co.   (W.  Va.)  558. 

11.  Since  the  decision  of  this  court  in  Coal  &  Coke  R.  Co.  v.  Con- 
ley,  67  W.  Va.  129,  67  S.  E.  613,  the  act  of  1013,  creating  the  Public 
Service  Commission,  inaugurated  a  new  system  of  regulating  public 
service  corporations,  and  that  act  must  be  read  and  interpreted  along 
with  chapter  41,  Acts  of  1907  (Code  1913,  chap.  54,  §§  71fl,  71fII  [§8 
3020,  3021]),  and  all  other  previous  regulatory  statutes,  not  repealed 
thereby,  as  in  pari  materia  therewith,  and  as  together  constituting  the 
law  of  the  state  regulating  and  controlling  all  public  service  corpora- 
tions. State  ex  rel.  Public  Service  Commission  ▼.  Baltimore  &  O.  R. 
Co.  (W.  Va.)  558. 

12.  The  state  Commission  has  power  to  regulate  rates  for  trans- 
portation between  two  points  within  the  state  which  is  purely  local  in 
character,  although  the  carrier  may  perform  similar  service  with  re- 
spect to  interstate  transportation.  Chicago,  M.  &  8t.  P.  R.  Co.  v. 
State  Public  I'tilities  Commission    (111.)    133. 

13.  The  State  Public  Service  Commission  may,  upon  complaint  of 
the  shipper,  pass  upon  the  refi^nableness  of  a  purely  local  rate,  al- 
though the  Interstate  Commerce  Commission,  upon  the  complaint  of 
the  same  shipper,  had  refused  to  pass  upon  the  reasonableness  of  suofa 
loeal  rate,  since  it  was  a  part  of  a  through  rate  SAd  could  not  ho 
considered  apart  from  its  relationship  to  the  through  rate  from  inter- 
state points  of  origin.  Chicago,  M.  &  St.  P.  &.  Co.  v.  Stati*  Public 
Utilities  Commission   (111.)   133. 

14.  The  Maryland  Commission,  under  the  Public  Utility  Statute 
(Code  Pub.  Civ.  Laws),  S  436  of  article  23,  and  the  amendatory  act, 
chap.  162,  of  the  Acts  of  1912,  has  full  power  to  regulate  railroad  com- 
mutation rates.     Pennsylvania  R.  Co.  v.  Towers  (Md.)   398. 

15.  The  Maryland  Commission  does  not,  by  the  establishment  of 
single-rate  railroad  fares,  exhaust  its  powers  so  as  to  prevent  it  from 
regulating  commutation  rates.  Pennsylvania  R.  Co.  v.  Towers  (Md.) 
398. 

16.  The  California  Commission  has  power  to  establish  a  second 
through  route  and  joint  rate  where  the  existing  through  route  and  rate 
P.U.R.1915D.  74 
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do  not  furnish  adequate  and  satisfactory  service  to  passengers.    Tarpey 

V.  Southern  P.  Co.   (Cal.)   621. 

in.  Powers  of  courts^ 

See  also  Cou&TS. 

17.  The  question  whether  railroad  passenger  or  freight  rates  pre- 
scribed by  statute  are  reasonable  or  unreasonable  and  confiscatory  is  a 
judicial  question,  exclusively  for  determination  by  the  courts.  State 
V.  Chicago,  M.  &  St.  P.  R.  Co.   (Minn.)   797. 

18.  Until  the  Public  Service  Commission,  pursuant  to  the  authority 
conferred  upon  it  by  said  act,  has  investigated  and  determined  that  a 
particular  rate  complained  of  is  imreasonable  and  invalid  as  to  a  par- 
ticular carrier,  the  courts  cannot  interfere  by  injunctive  process,  or 
otherwise,  to  stay  the  hand  of  the  Commission  in  the  performance  of  its 
proper  duties  and  functions.  State  ex  rel.  Public  Service  Commission 
V.  Baltimore  &  0.  R.  Co.  (W.  Va.)  558. 

19.  The  Federal  court  of  the  district  of  Minnesota  had  jurisdiction 
of  an  action  brought  by  the  stockholders  of  the  various  railroads  of  the 
state  to  test  the  validity  of  chapter  97  of  the  laws  of  1907  {CWn.  Stat. 
1913,  §§  4288,  4289),  known  as  the  2-cent  fare  law,  and  authority  and 
jurisdiction  by  injunction  to  restrain  such  companies,  their  agents 
and  officers,  from  putting  in  force,  during  the  pendency  of  the  action, 
the  rate  prescribed  by  that  statute.  State  v.  Chicago,  M.  k  St.  P.  R. 
Co.    (Minn.)    797. 

20.  For  practical  reasons  courts  ought  not  to  entertain  suits  at  the 
instance  of  individual  consumers  to  enjoin  a  public  service  corporation 
from  placing  in  effect  a  schedule  of  rates  which  does  not  exceed  the 
maximum  fixed  by  the  proper  legislative  body.  St.  Paul  Book  &  Station- 
ery Co.  ▼.  St.  Paul  Gaslight  Co.  (Minn.)  474. 

IF.  Beasondblenesa ;  factors  to  be  oonsidereO^ 

As  to  presumption  of  reasonableness  of  rates  passed  upon  by  Commis- 
sions, see  Evidence,  1-3,  5,  7. 

Burden  of  proof  as  to  reasonableness,  see  Evidknoe,  11-16. 

Order  fixing,  to  be  given  test  of  practical  trial  where  evidence  as  to 
its  unreasonableness  if  conflicting  or  uncertain,  see  Rbtubn,  2. 

Distinction  between  unreasonably  low  and  confiscatory  rates,  see  Bfr 
TURN,  3-6. 

Small  return  as  a  whole  not  ground  for  excessive  charge  for  a  par- 
ticular service,  see  Retdbn,  5. 

Factors  to  be  considered  in  determining  reasonableness  of  rates  ot  a 
distributing  company  controlled  by  owners  of  producing  company, 
see  Retubn,  7. 

a.  In  general. 

21.  A  rate  is  "unreasonable,  unjust,  oppressive,  and  unlawful,"  as 
against  the  carrier,  if  it  does  not  fairly  compensate  the  carrier  for  its 
services.  Union  P.  R.  Co.  v.  PuUic  Utilities  Commission  (Kan.)  377. 
P.U.R.1915D. 


Digitized  by  VjOOQIC 


INDEX.  1171 

RATES— continued, 

22.  The  Commission,  in  deciding  whether  or  not  a  rate  is  reason- 
able, cannot  be  influenced  by  any  consideration  of  the  precedent  which 
may  or  may  not  be  established  by  its  order.  Railroad  Commission  v. 
Bell  Teleph.  Co.   (Nev.)   276. 

23.  A  public  stTvice  company  exercising  an  exclusive  privilege 
should  charge'  such  prices  as  will  make  its  supply  available  to  as  large 
a  portion  of  the  public  as  is  consistent  with  its  right  to  a  reasonable 
compensation  for  the  service  rendered.     Natick  Petitions   (Mass.)    656. 

24.  The  cost  of  the  service,  and  not  the  value  thereof  to  the  public, 
is  the  proper  criterion  by  which  to  test  the  reasonableness  of  ratea 
charged  by  a  utility  which  constitutes  a  natural  and  necessary  monop- 
oly.    Duluth  Street  R.  Co.  v.  Railroad  Commission    (Wis.)    102. 

25.  Net  earning  power  is  one  of  the  most  important  elements  to  be 
considered  in  ascertaining  whether  rates  of  fare  are  reasonable  or 
otherwise.     Duluth  Street  R.  Co.  ▼.  Railroad  Commission   (Wis.)    192. 

26.  Rates  should  be  so  fixed  as  to  allow  to  a  utility  economically 
and  efficiently  managed,  revenues  adequate  to  meet  its  operating  ex- 
penses and  fixed  charges,  and  to  allow  a  fair  return  upon  the  capital 
honestly  and  prudently  invested;  and  rates  which  are  either  too  low  or 
too  high,  judged  by  thia  standard,  are  unjust  and  unreasonable  either 
to  the  utility  or  to  the  public.  Re  Gassaway  Development  Co.  ( W.  Va. ) 
651. 

27.  The  fact  that  no  dividends  were  paid  during  the  first  thirty-five 
years  of  a  gas  company's  life  is  not  a  substantial  ground  for  the  main- 
tenance of  existing  prices,  complained  of  as  unreasonably  high,  where, 
owing  to  the  lack  of  time  and  intervening  changes  of  management,  it  is 
impossible  to  determine  whether  failure  to  obtain  a  fair  return  was 
due  to  lack  of  good  management  or  to  some  attribute  in  the  venture 
itself,  and  where,  even  if  there  was  no  mismanagement,  it  is  hardly 
to  be  assumed  that  purchasers  of  the  stock  of  such  a  company  would 
have  considered  the  possible  right  to  be  reimbursed  for  the  lack  of  divi- 
dends in  past  years  as  «  material  element  of  value.  Marlborough  Gas 
Petitions  (Mass.)   781. 

28.  Although  a  gas  company  is  concededly  entitled  to  a  return  on  the 
original  cost  of. all  of  the  property  now  actively  and  necessarily  em- 
ployed for  the  public  convenience,  and  although  the  investment  so  repre- 
sented should  be  kept  goi)d,  the  management  should  not  attempt  to 
shoulder  upon  the  public  Uxe  full  burden  of  such  past  losses  and  im- 
prudences as  it  has  inherited.    Marlborough  Gas  Petitions  (Mass.)  781. 

6.  ContpaHson  of  rates, 

89.  Tn  the  absence  of  testimony  showing  a  similarity  of  conditions, 
a  length  of  time  sufficient  to  test  the  effect  of  a  proposed  advance  in 
wood-pulp  rates,  the  compensation  produced  by  them  as  compared 
with  the  outlay,  and  other  important  facts,  it  would  be  unsafe  to  rest 
a  decision  as  to  the  reasonableness  of  sn^  rates  upon  a  comparison 
with  the  rates  upon  the  same  commodity  in  other  jurisdictions.  West 
Virginia  Pulp  &  Paper  Co.  ▼.  Pennsylvania  R.  Co.  (Pa.)  11. 
P.U.R.1015D. 
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o.  Voluntary  rates. 

30.  It  is  proper  for  the  Public  Utilities  Ck>mini80i<m,  in  establishing 
coal  rates  between  Pittsburg,  Kansas,  and  Concordia,  Kansas,  on  purelT 
intrastate  transportation,  to  use  the  voluntary  intermediate  rates  estab* 
lished  and  long  maintained  by  the  carriers  as  a  basis  for  fixing  such 
rates.    Union  P.  R.  Co.  v.  Public  Utilities  Commission  (Elan.)  377. 

31.  Although  tables  of  comparative  freight  rates  may  show  that  an 
intrastate  coal  rate  fixed  by  the  Public  Utilities  Commission  is  extreme- 
ly low,  they  cannot  be  held  to  prove  that  the  rate  complained  of  is 
unprofitable  when  the  same  intrastate  rates  on  the  same  commodity 
have  been  volimtarily  established  and  long  maintained  by  the  carriers 
in  other  portions  of  the  atate.  Union  P.  R.  Co.  v.  Public  Utilities  Com- 
mission (Kan.)  377.  . 

F.  Discrimination. 
For  discrimination  in  rates,  see  Discrimination,  I. 

VI.  Bates  of  particular  uHiUies, 

a.  Coach  companies, 

32.  A  coach  company,  operating  as  a  public  carrier,  was  reliised  an 
application  for  an  increase  in  its  rates,  although  it  appeared  that  its 
gross  revenue  was  not  sufficient  to  take  care  of  the  operating  expenses 
and  the  taxes,  where  the  service  was  poor,  and  the  schedules  filed  with 
the  Commission  by  the  company  were  not  being  regularly  maintained, 
and  these  conditions  had  been  repeatedly  brought  to  the  attention  of 
the  company.     Be  Metropolitan  Coach  Co.  (D,  C.)  740. 

b.  Electricity.    • 

.  1.  In  general, 

33.  In  the  absence  of  data  as  to  maximum  normal  demands  of  any 
class  of  customers,  either  seasonal  or  diurnal,  of  electric  corporations, 
the  connected  load  of  each  class  of  service  was  taken  as  a  determining 
factor  in  certain  computations  and  apportionments  of  expenses  which 
normally  would  be  made  upon  a  peak  load  demand  basis  in  determining 
the  reasonableness  of  electric  rates  schedule.  Campbell  ▼.  Hood  River 
Gas  &  Electric  Co.   (Or.)   855. 

34.  In  making  electric  rate  schedules  the  demand  should  be  epnsidered 
as  a  percentage  of  the  connected  load,  dep^ding  upon  the  olass  of  aery- 
ice;  and  wall  receptacles,  basefjoard  receptacles,  or  any  other  sooicet 
or  receptacle  whioh  it  is  clearly  evident  is  not  to  be  used  for  lighting 
purposes,  and  small  heating,  and  power  devices  not  e^c^iag  a  total 
connected  load  of  2  kilowatts,  should  not  be  iiieluded  in  the  conneoisd 
load  in  determining  the  demand  rating;  jBJi/^  in  cas^s  where  the  actual 
demand  of  lighting  loads,  as  ascertained  by  actual  measurement,  exceoda 
P.U.R.1015D. 
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or  is  less  than  the  estbnated  demandB  to  the  ttttent  of  20  per  oent  or 
more  for  conneeted  loads  of  6  kilowatts  or  less,  and  10  per  cent  or  more 
for  connected  loads  of  over  5  kilowatts,  the  aieasttft'ed  demand  should 
prevail.     Campbell  v.  Hood  River  Gas  ft  Electric  Go.    (Or.)   855. 

35.  A  schednle  of  electric  rates  not  based  on  the  connected  load,  ad- 
heres more  clof^ly  to  pvblie  poli<7  than  /ohs  based  upon  such  load,  in . 
that  it  tends  to  the  encouragement  of  reasonable  and  convenient  use  of 
the  company's  service  by  small  users  who  usually  form  a  majority  of 
the  subscribers  to  the  service  of  a  public  utility.  Re  Rockland  Elec- 
tric Go.   (N.  J.)   683. 

86.  An  electric  company  will  be  restrained  from  raising  its  rates 
for  power  where  it  appears  that  the  status  of  the  company's  business 
has  not  changed  materially  since  a  6  per  cent  dividend  was  declared, 
and  the  company  failed  to  show  that  current  for  power  was  furntshed 
at  a  loss  imder  the  old  rates.  Elliott  v.  Big  Spring  Electric  Co.  (Pa.) 
20. 

Si.  Rt'iiHonahlenesH  of  particular  rates, 

37.  Minimum  monthly  charges  of  $1  for  city  customers,  and  $1.25 
for  rural  customers,  were  Imld  to  be  just  and  reasonable,  and  a  minimum 
monthly  charge  of  $1.50  to  rural  utility  customers  was  hdd  to  be  un- 
reasonable and  excessive.  Campbell  v.  Hood  River  Gas  &  Electric  Co. 
(Or.)  856. 

38.  A  schedule  of  electric  rates  originally  ordered,  which  providea 
for  a  charge  of  18  cents  per  kilowatt  hour  for  the  first  two  hours  of 
connected  load,  and  a  charge  of  9  cents  per  kilowatt  hour  for  the  next 
two  hours'  use,  with  a  charge  of  4}  cents  per  kilowatt  hour  for  all  \\w 
of  the  connected  load  in  excess  of  four  hours  per  day,  was  directed  to 
be  changed  so  as  to  provide  for  a  lower  baHic  rate  of  17  cents  per  kilo- 
watt hour  for  the  first  120  hours'  use  and  0  cents  per  kilowatt  hour 
for  all  excess  current,  with  certain  quantitative  discounts  for  meter 
service  and  an  optional  schedule  of  flat  rates,  where  it  appeared  that 
the  conditions  of  operation  of  the  plant  were  such  as  to  bring  about  a 
lower  cost  only  after  the  plant  had  been  in  operation  with  good  load 
for  at  least  four  hours,  and  where  there  were  certain  large  users  of 
eurrent  who  the  Commission  considered  must  be  given  consideration, 
even  though  their  average  number  of  hours'  use  was  not  as  great  as  was 
that  of  some  other  customers.  Re  New  Egypt  Light,  Heat,  Power  & 
Water  Co.  (N.  J.)   820. 

39.  A  rate  for  metered  electric  lighting  service  of  13  cents  per  kilo- 
watt hour,  less  one  cent  per  kilowatt  hour  for  payment  within  fifteen 
days,  was  held  to  be  a  just  and  reasonable  rate  under  the  circumstances 
of  the  case.     Re  Rockland  Electric  Co.    (K.  J.)   683. 

40.  That  a  flat  rate  for  electricity  for  water  heaters  amounts  only 
to  about  one  fourth  the  cost  of  the  service  if  the  consumers  use  their 
heaters  twenty-four  hours  a  day  on  high  is  not  suflScient  to  overcome 
tile  presumption  of  reasonableness  attaching  to  a  voluntarily  established 
rate,  particularly  where  the  heating  service  is  furnished  in  oonnection 
with  electric  service  for  cooking,  which  is  a  very  profitable  service,  and 
P.U.R.1916D. 
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it  appears  that  some  of  the  users  use  their  heaters  part  of  the  diiy  on 
high,  part  of  the  day  on  medium,  part  of  the  day  on  low,  and  part  of 
the  time  shut  off  altogether,  and  the  csompany,  although  it  has  some 
thing  like  2,300  lighting  customers,  had  secured,  after  much  advertising 
and  soliciting,  only  about  50  water  heater  customers;  and  where  it  fur- 
ther appears  from  the  evidence  that  the  company  has  an  abundance  of 
surplus  power  even  when  the  peak  load  is  on.  Pocatello  Gas  &,  Power 
Co.  y.  Southern  Idaho  Water  Powor  Co.   (Idaho)  639. 

C.    GOH. 

41.  The  obligations  of  the  consumers  of  a  distributing  company  and 
those  of  the  producing  company,  where  both  companies  are  under  min- 
mon  ownership,  do  not  differ  so  far  as  the  cost  of  producing  gas  afl^l^'t9 
the  price  to  the  consumer,  although  distribution  expenses  are  more 
easily  distinguishable  and  attributable  to  the  different  groups  of  con- 
sumers.   Newton  and  Watertown  Petition   (Maas.)   787. 

42.  A  material  loss  suffered  by  a  gas  company  in  maintaining  fri'e 
commercial  arc  lamps  rendered  necessary  by  the  coni])etition  (»f  elec- 
trical service  cannot  be  absorbed  by  higher  rates  to  the  dometitie  pa- 
trons.   Meade  v.  Pacific  Gaa  ^  Electric  Oo.  (Cal.)  630. 
M^repayment  meters. 

43.  A  rate  of  $1.18  per  thousand  for  gas  sold  through  prepayment 
meters,  as  compared  with  $1.15  chargtnl  for  gas  sold  through  the  regular 
meters,  was  held  reMonable.  Re  Illinois  Norttiern  Utilities  Co.  (IlL) 
234. 

d.  Interurhan  railnHM^e* 

1.  In  general, 

44.  A  traction  company  will  not  be  allowed  to  increase  its  fare  from 
5  cents  to  10  cents  on  certain  lines;  although  it  is  not  earning  a  rea- 
sonable return  on  its  investment,  where  it  appears  that  the  company  is 
bound  by  a  contract  of  its  predecessors  with  various  persons  on  such 
lines,  based  upon  donations  of  money  and  rights  of  way,  in  which  it 
was  agreed  that  5  cents  should  be  the  maximum  fare,  and  where  it 
further  appears  that  many  persons  have  purchased  suburban  tracks  and 
established  their  homes  thereon  with  the  5-cent  fare  as  an  inducement 
Re  Idaho  Traction  Co.  (Idaho)   742. 

45.  An  order  permitting  steam  railroads  to  charge  train  fares  in 
excess  of  ticket  rates  collected  from  passengers  not  provided  with 
tickets  who  have  had  reasonable  opportunity  to  purchase  them  was 
made  inapplicable  to  electric  and  interurhan  lines.  Re  Additional 
"Train  Fares"    (Cal.)   98. 

2.  Commutation  rates, 

46.  The  Idaho  Commission  refused  to  allow  a  traction  company  to 
put  into  effect  a  proposed  increase  of  25  per  cent  in  the  existing  rate  of 
P.U.R.1916D. 
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I  per  cent  per  mile  for  school  tickets,  although  the  companj  was  not 
earning  a  reasonable  return  upon  its  investment,  it  appearing  that  the 
existing  rates  had  given  to  many  children  the  advantage  of  good  schools 
which  a  higher  rate  might  put  beyond  their  reach.  Ee  Idaho  Traction 
Go.   (Idaho)   742. 

47.  Commuters,  who  regularly  use  a  traction  company's  lines  in 
traveling  to  and  from  their  daily  labor,  are  entitled  to  liberal  treat- 
ment.   Re  Idaho  Traction  Go.  (Idaho)    742. 

48.  A  traction  company,  not  earning  a  reasonable  return  on  its  in- 
vestment, was  allowed  to  increase  its  interurban  fares,  it  appearing 
that  this  could  be  done  with  less  hardship  to  the  geniTal  public  thr.n 
by  the  proposed  increases  in  commutation  rates  and  school  tickets.  Re 
Idaho  Traction  Co.   (Idaho)   742. 

e.  RaUroadB. 

1.  In  general. 

Limitation   of   actions   under    Interstate   Commerce   act   for    charging 
unreasonable  rates,  see  Limitation  of  Actions,  1-4. 

49.  The  rule  of  law  hitherto  prevalent  that  the  rate  on  each  and 
every  commodity  transported  in  intrastate  commerce  need  not  return  a 
profit,  provided  the  entire  intrastate  business  of  the  carrier  shows  a 
fair  profit,  must  be  abandoned  in  deference  to  the  decision  of  tlie  Su- 
preme Court  of  the  United  Stiites  in  Northern  P.  R.  Co.  v.  North  ])ak(.tu, 
decided  March  8,  1915,  236  U.  S.  586,  69  L.  ed.  — ,  L.R.A.  — ,  P.U.li. 
1915C,  277,  35  Sup.  Ct.  Rep.  429.  Union  P.  R.  Co.  ▼.  Public  Utilities 
Commission  (Kan.)  377. 

50.  The  lowering  of  intrastate  passenger  rates  does  not  necessarily 
require  the  reduction  of  interstate  tariiTs,  since  the  two  services  are 
radically  different,  and  the  one  is  by  no  means  a  conclusive  measure  of 
the  other.     Pennsylvania  R.  Go.  ▼.  Towers   (Md.).  398. 

2.  Ofntpon  hooks  and  conitnutatimn  tieketa, 

61.  In  determining  the  reaHonabluness  of  railroad  commutation  rates 
within  a  state,  it  is  not  necessary  to  consider  the  entire  net  revenue 
of  the  railroad,  from  whatever  source  derived,  whether  passenger,  freight, 
express,  or  investments,  in  order  to  ascertain  whether  it  is  making  a 
reasonable  profit  upon  its  entire  system  therein.  Pennsylvania  R.  Co. 
▼.  Towers   (Md.)   898. 

8>  Excess  train  fares, 

52.  Common  carriers  have  the  legal  right  in  California  to  charge 
passengers  who  board  trains  without  providing  themselves  with  tickets 
in  case  they  have  had  opporttmity  to  do  so,  an  excess  fare  or  something 
more  than  the  ticket  rates,  where  the  carriers  have  filed  with  the 
Commission,  in  accordance  with  §  14  of  the  Public  Utilities  act,  a 
schedule  of  fares  and  regulations  providing  for  such  additional  charge, 
P.U.R.1915D. 
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although  th6re  is  no  statute  expressly  authoriifaif  tiiem  to  collect 
additional  train  fares  under  such  circumstances.  Re  Additional  'Train 
Fares"    (Cal.)   93. 

53.  Excess  fares  or  train  rates  should  be  collected  from  passengers 
who,  without  reasonable  excuse,  board  trains  without  haying  purchased 
tickets,  provided  carriers  have  the  right,  under  the  law,  to  collect  such 
excess  fares;  since  the  primary  object  of  charging  train  rates,  in  excess 
of  ticket  rates,  is  to  induce  passengers  to  purehase  tickets  so  as  to 
enable  conductors  to  have  time  to  devote  to  tiie  proper  and  safe  hand- 
ling of  their  trains.     Re  Adational  ''Train  Fares''   (Cal.)   93. 

54.  Train  fares,  in  excess  of  ticket  rates  collected  frmn  passengers 
not  provided  with  tickets  who  have  had  reasonable  opportunity  to 
purchase  them,  should  be  considered  a  penalty  and  retained  by  the 
carrier  rather  than  refunded  by  means  of  a  refund  check.  Re  Addi- 
tional "Train  Fares"  (Cal.)  98. 

4.  Charges  far  particular  service, 

(a)  Disinfecting  cars, 

00.  It  is  the  duty  of  a  railroad  company,  as  a  common  carrier,  to 
disinfect,  at  its  own  cost,  stock  cars,  yards,  and  pens,  although  such 
disinfecting  is  made  necessary  by  Federal,  state,  county,  or  mtmicipal 
requirements.     Re  Northern  P.  R.  Co.    (Mont.)    227. 

56.  A  provision  in  a  railroad  company's  schedule  providing  rates 
for  disinfecting  live  stock  cars  may  be  authorized,  although  no  present 
necessity  therefor  exists.     Re  Gomph   (Cal.)   222. 

57.  When  a  carrier,  complying  with  a  lawful  regulation,  is  called 
upon  to  disinfect  cars  by  reason  of  diseased  live  stock,  the  carrier  being 
in  no  way  responsible,  it  should  be  permitted  to  make  a  reasonable 
charge  therefor,  and  such  charge  should  be  paid  by  the  owner  of  the 
diseased  live  stock  transported.    Re  Gomph   (Cal.)  222. 

(h)   Switching. 

Order  regulating  switching  rates  rendered  by  one  railroad  company  to 
another  as  a  denial  of  due  procens,  see  CoxsTiTUTrONAi<  Law,  6. 

Switching  rates  voluntarily  establiHhed  by  several  railroads  not  to  be 
changed  in  proceedings  to  which  all  the  railroads  are  not  parties, 
see  Pbocekdinqs,  1. 

58.  A  carrier  which  renders  an  additional  service  to  shippers  or  con- 
signees in  carrying  freight  from  or  to  warehouses  or  points  on  private 
or  industrial  side  tracks  for  shipment  or  delivery  is  entitled  for  such 
service  to  reasonable  compensation.  State  ex  rel.  Railroad  Comra  v. 
Florida  East  Coast  R.  Co.   (Fla.)   355. 

59.  The  service  of  deliverinf^  freight  to  consignees  in  carloads  on 
private  or  industrial  sidings  is  a  service  which  may  not,  in  the  present 
state  of  the  law,  be  required  of  railroads,  nor  is  it  a  service  which  is 
forbidden.  Tf  the  service  is  of  benefit  to  the  patron  of  the  road,  and 
involves  some  service  and  expense  to  the  railroad,  and  forma  no  part 
P.U.R.1915D. 
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of  the  tranfiportfttion  or  haul,  but  m  in  addition  thereto,  the  railroad 
is  entitled  to  charge  for  the  serrioB,  and  such  charge  may  not  be  con- 
fined to  the  actual  cost  of  it:  State  ex  reL  Railroad  Cpmra.  ▼.  Florida 
East  Coast  R.  Co.  (Fla.)  355. 

5.  Reasonableness  of  particular  rates, 

60.  A  rate  on  slack,  nut,  and  pea  coal  from  Pittsburg,  Kansas,  to 
Concordia,  Kansas,  oomposed  by  adding  the  Kansas  local  distance  rate 
of  20  cents  per  Urn  from  Abil«ie  to  Concordia  to  the  carrier's  voluntary 
rate  of  $1  per  ton  from  Pittsburg  to  Abilene,  and  involving  only  intra* 
state  commerce,  is  not  unreasonable,  unjuat,  or  (^pressivc  Union  P. 
R.  Co.  y.  Public  Utilities  Commission  (Kan.)  377. 

/.  Street  railway, 

61.  A  system  providing  transfers  to  intersecting  or  connecting  linea 
BO  as  to  transport  passengers  by  a  continuous  trip  for  a  single  fare  to 
any  point  on  the  railway  company's  system  within  the  city,  requirinj? 
passengers  to  use  such  transfers  with  no  more  delay  than  necessary  to 
board  the  first  car  passing  each  transfer  point  on  which  he  may  be 
able  to  obtain  passage,  and  giving  the  passenger  the  privilege  of  choo.s- 
ing  the  lines  over  which  he  desires  to  be  carried  only  when  he  selects  the 
shortest  possible  route,  was  held  satisfactory.  West  End  Business 
Men's  Asso.  v.  United  R.  Co.  (Mo.)  482. 

a*  TelephoneSm 

1,  In  general. 

Special  rates  for  telephone  service  to  stockholders  as  discrimination, 

see  Discrimination,  16-18. 
Special  rate  to  persons  owning  telephone  instruments  as  discrimination. 

see  Discrimination,  17,  19. 

62.  An  application  for  permission  to  increase  telephone  rates  will 
not  be  refused  merely  because  of  a  temporary  inadequate  service  caused 
by  the  consolidation  of  two  systems  and  by  a  severe  snowstorm.  Ke 
Farmers'  Teleph.  Co.   (Mo.)   1060. 

63.  Upon  agreement  of  the  parties,  the  Maine  Commission  recom- 
mended that  a  telephone  company  place  all  of  its  subscribers  within 
the  limits  of  a  city  upon  the  same  basis  as  to  rates  and  service,  thus 
abolishing  its  practice  of  regarding  a  portion  of  the  city,  which  was  a 
summer  resort  having  a  summer  population  of  several  thousand  and 
but  a  very  few  inhabitants  in  the  winter,  as  a  potential  exchange  and 
making  a  charge  of  10  cents  for  messages  to  and  from  such  resort. 
Goldthwaite  v.  New  England  Teleph.  &  Teleg.  Co.  (Me.)  244. 

64.  The  Commission  permitted  an  increase  in  a  schedule  of  telephone 
rates  for  different  classes  of  service,  where  the  new  rates  were  approxi- 
mately the  same  as  those  charged  generally  over  the  territory  for  simi- 
lar services,  and  did  not  appear  to  be  unreasonable  in  amount,  upon  a 
consideration  of  the  total  amoimt  of  the  increaaes,  without  deeming  it 
P.U.R.1916D. 
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necessary  at  the  time  to  determine  whether  unequal  rates  for  the  sev- 
eral classes  of  service  were  properly  adjusted.  Be  Farmers'  Teleph 
Co.   (Mo.)  1050. 

2.  Metallic  or  grounded  aystenu 

65.  A  telephone  company  operating  its  exchange  as  a  grofonded  sys- 
tem was  refused  permission  to  charge  rates  as  for  metallic  service  to 
subscrihers  upon  a  few  metallic  lines  installed  by  the  company,  since 
the  presence  of  a  few  metallic  lines  could  not  materially  raise  the 
quality  of  the  service  in  general  above  that  of  the  service  on  the  ground- 
ed lines.    Re  Commercial  Teleph.  &  Tekg.  Co.  (111.)  766. 

3.  Business  or  residence  raies, 

66.  A  physician  whose  office  and  only  place  of  business  is  located  in 
his  residence  should  be  charged  the  regular  business  rate  for  telephone 
service.     Kavanagh  v.  Chesterfield  Teleph.  Co.   (III.)   228. 

4.  Extension  service. 

67.  That  telephone  extension  service  is  a  detriment  to  the  general 
service  is  no  ground  for  charging  an  unreasonable  rate  for  such  serv- 
ioe,  where  the  company  itself  has  voluntarily  established  the  policy  of 
putting  in  extensions.  Railroad  Commission  v.  Bell  Teleph.  O).  (Nev  ) 
276. 

68.  The  fact  that  in  one  year  a  telephone  company  would  at  the  pro- 
posed rates  for  extension  service  receive  in  charges  about  70  per  cent 
of  the  additional  expense  incident  to  such  service  has  some  fiearing 
upon  the  question  whether  the  proposed  rate  would  be  a  reasonable 
rate.     Railroad  Commission  v.  Bell  Teleph.  Co.   (Nev.)   276. 

5.  Locality  rates, 

69.  A  "locality  rate''  is  better  suited  to  a  given  locality  that  the 
ordinary  mileage  rate  where  it  appears  that,  under  the  latter  rate,  68 
per  cent  of  the  subscribers  would  pay  increased  charges,  and  that  the 
total  average  revenue  from  the  locality  would  be  increased  about  11 
per  cent.     Meerbott  v.  New  York  Teleph.  Co.    (N.  J.)   300. 

70.  In  furnishing  telephone  service  to  an  isolated  community,  a 
"locality  rate"  based  on  the  average  excess  mileage  of  the  various  cus- 
tomers in  the  locality  over  the  base  rate  area  is  not  improper.  Meer- 
bott V.  New  York  Teleph.  Co.   (N.  J.)   36fl. 

0.  Party  lines, 

71.  Special  rates  for  party -line  business  telephones  in  the  country 
were  disapproved  in  the  absence  of  evidence  that  any  considerable  num- 
ber of  business  subscribers  in  the  country  must  be  served,  as  otherwise 
such  proposed  rates  yrould  probably  result  in  discrimination  as  between 
subscribers  on  the  same  line.    Be  Ross  (111.)  640. 

P.U.R.1915D. 
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7,  Reawmableness  of  particular  rateB* 

72.  A  telephone  company  which  had  been  charging  $1.50  per  month 
for  both  individual  business  telephones  and  individual  residence  tele- 
phones, and  had  been  furnishing  free  toll  service  to  certain  towns 
within  the  state,  was  authorized  to  increase  its  rates  for  individual 
business  telephones  to  $1.75  per  month  and  to  make  a  small  toll  charge 
instead  of  ^ving  free  toll  service,  in  order  to  secure  enough  revenue 
to  give  its  subscribers  all  day  Sunday  service  and  to  maintain  the  tolJ 
service.    Re  Winslow  A  8.  W.  Teleph..Co.  (IlL)  768. 

73.  The  Wisconsin  Commission  will  not  establish  rates  for  rural 
telephone  service  on  metallic  lines  of  less  than  $15  per  year,  merely 
because  of  the  fact  that  telephcyne  oompanies  in  other  parts  of  the  8tat<i 
and  other  parts  of  the  country  are  furnishing  good  service  at  a  lower 
rate,  where,  from  an  investigation  of  the  cost  of  telephone  service  in  a 
great  many  cases,  the  Commission  has  not  found  in  an  instance  in  which 
unlimited  service  is  furnished  to  rural  subscribers  over  large  systems 
the  lines  of  which  are  metallic  and  the  number  of  subscribers  properly 
limited,  and  in  which  a  rate  much,  if  any,  less  than  $15  per  year  would 
permanently  suffice  to  meet  the  operating  expenses  of  the  utility,  pro- 
vide a  reasonable  amount  t )  meet  deferred  maintenance  or  depreciation 
charges,  and  pay  a  fair  rate  upon  the  capital  invested  in  the  business. 
Anderson  v.  Pierce  County  Teleph.  Co.   (Wis.)   330. 

74.  A  proposed  rate  for  desk  phones  of  25  cents  per  month  higher 
than  the  regular  wall  phone  rate  was  held  unreasonable  on  the  ground 
that  this  amount  exceeded  the  difference  in  the  coat  of  operating  and 
maintaining  the  two  phones;  but  the  company  was  held  entitled  to 
make  a  nominal  charge  of  $1  for  making  a  change  from  wall  to  desk 
phones.     Re  Friendship  Teleph.  Co.   (Wis.)   324. 

75.  A  rate  of  $6  and  $7  for  switching  service,  unusual  conditions 
not  being  disclosed,  was  held  to  be  too  high,  the  Commission  refusing 
to  disturb  the  present  rates  of  $3  and  $5  applicable  to  this  class  of 
service,  but  leaving  this  feature  of  the  case  open  for  the  production  of 
further  testimony  if  deemed  necet^sary.  Re  Friendship  Teleph.  Co. 
(Wis.)  324. 

76.  Hie  Illinois  Commission  refused  to  approve  a  rate  for  telephone 
service,  whereby  switeliing  a  four-party  line  in  the  country  was  fixed  at 
85  cents,  while  switching  a  farmers'  line  with  minimiun  of  six  on  the 
line  was  fixed  at  26  cents,  as  the  rate  of  25  cents  was  considered  rea- 
sonable for  all  service  of  this  character.     Re  Roes  (111.)  646. 

77.  A  rate  of  $8  per  year  for  switching  rural  service  subscribers  is 
not  unreasonable  where  the  cost  of  such  service  is  approximately  $2.30 
per  subscriber.    Re  Ross  (111.)  646. 

Extension  service, 

78.  The  charge  of  50  cents  per  month  for  extension  telephone  serv- 
ice cannot  be  considered  unreasonable  where  the  total  estimated  annual 
expense  of  such  service  amounts  to  $4,417  not  including  any  allowance 
lor  workmen*8  conipeu.sation  insurance,  fire  insurance,  pensions  of  em- 
P.UJl.l9ir>0. 
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ployees,  or  welfare  work.    Wbedon  v.  New  York  ft  V.  Home  Teleph.  Co. 

(N.  Y.)  301. 

79.  The  rate  for  extension  telephone  service  with  a  bell  was  fixed  at 
65  cents  per  month,  and  for  all  extensions  without  a  boll  the  rate  of 
50  cents  per  month  was  prescribed.  Railroad  Commission  v.  Bell 
Teleph.  Go.  (Nev.)  276. 

K,  Water. 

Reduction  of  water  rates  because  of  poor  service,  see  Sbbvick,  63. 
Right  of  water  company  to  change  from  flat  rate  to  m«ter  eervioe,  see 
Sbbvios,  66-^. 

1,  In  getwnA. 

80.  A  water  company  whose  rates  are  insufficient  to  g^ve  a  reasonable 
return  upon  the  money  invested  will  not  be  denied  permission  to  in- 
crease its  rates  merely  because  there  has  been  a  large  waste  of  water 
caused  by  defective  plumbing  in  buildings  owned  by  the  utility  and  sup- 
plied by  it  with  water,  and  because  it  has  been  furnishing  free  service 
to  tenants  of  such  buildings,  where  it  does  not  appear  that  such  waste 
has  materially  increased  the  operating  cost,  or  that  such  discrimination 
lias  materially  decreased  the  revenue.  Re  Gras^away  Development  Co. 
(W.  Va.)  551. 

2.  Minimum  charge~~meter  rental, 

81.  A  water  company  should  be  allowed  to  make  a  minimum  thMXgft 
to  cover  certain  items  in  the  operating  expenses  that  bear  little  or  no 
relation  to  the  amount  of  water  consumed  and  vary  with  the  number 
of  customers,  such  as  expenses  incurred  for  reading  meters,  carrying 
accounts,  billing,  and  maintenance  of  meters.  J^ke  Forest  v.  Lake 
Forest  Water  Co.  (111.)  1008. 

82.  The  minimum  charge  of  a  water  company  was  reduced  fro^i 
$1.50  for  4,285  gallons  or  lees  per  month  to  $1.25  for  400  cubic  feet  or 
less  per  month,  it  appearing  that  50  per  cent  of  the  consiuners  used 
about  400  cubic  feet  per  month  and  32  per  cent  use  less  than  300. 
Holliater  v.  Hollister  Water  Co.  (Cal.)  «26. 

3.  Fee  for  tapping  mains, 

83.  A  proposed  rule  of  a  water  company  permitting  it  to  charge  a 
fee  for  tapping  mains  in  streets  and  laying  laterals  to  consumer's  prop* 
erty  line  was  held  unfair  and  unreasonable  since  such  service  should 
be  performed  by  the  company,  and,  as  such  a  fee  had  not  previous)^ 
been  charged,  the  adoption  of  the  rule  would  result  in  discrimination 
against  subsequent  consumers.  Re  Gaissaway  Development  Co.  (W.  Va.) 
551. 

R£/.DING  METERS. 

Minimum  charge  to  cover  expense  of,  see  Ratbs^  81. 
P.r.R.1915D. 
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RSASONABIiEirESS. 

Of  rates,  see  Ratu,  21-^. 

Test  of,  of  service,  see  Service,  2,  S. 

REBATIHe. 

Damages  for  unjust  diseriminatioii  and  unreasonable  rates,  see 
DAMAeES,   1. 

BEOONSTRITCnON. 

Right  of  telephone  company  as  to,  of  line  owned  hj  individuals, 
see  Telephones,  2. 

RECORDS. 

See  also  Aooounting;  Repobts. 

1.  Records  of  a  telephone  business  should  be  kept  in  suitable  books 
that  are  open  to  the  inspection  of  the  Commission,  to  show  that  the 
law  is  complied  with  in  accord  with  rate  schedules  published  mad  filed 
with   it.     C  riders  v.  Waters   (Mo.)    1044. 

REDU'CED  RATES. 

See    DiSCRTMINATION. 

REFUNiy. 

See  Repabation. 

RAjpu^DHiro  SBcfuRmiiflL 

Security  issue  for,  see  Secubitt  Issttes,  14. 

REUBF. 

Switching  rates  voluntarily  established  by  several  railroads  not 
to  be  changed  in  proceedings  to  which  all  the.  railropds  are 
not  parties,  see  Pboceedinos,  1. 

BRELOCATIOir. 

Of  street  railway  traok,  see  Stbeet  Railways,  8,  4,  6. 

Factors  to  be  taken  into  consideration  upon  relocation  of  street 

railway  tracks,  see  Street  Railways,  6. 
Of  street  railway  track,  cost  of,  chargeable  to  capital  account,  see 

Valuation,  4. 

REMEDT. 

Of  consumers  for  discrimination  in  rates  by  public  service  cor- 
poration, see  Dibcbimi nation,  5. 

REHEWALS. 

Right  of  telephone  company  as  to  renewals  on  lines  owned  by 
individuals,  see  Telephones,  t. 

REPAIRS. 

Security  issues  for  purpose  of,  see  SEotJBiTY  Issveb,  13. 
P.U.R.1915D. 
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REPARATIOir. 

Power  of  Commissions  to  order  refund  of  charga  for  installing 
service  connections,  see  Commissions,  1Q. 

Power  of  Commissions  to  require  public  service  corporations  to 
make  refund  upon  failure  of  the  company  to  do  so  on  recom- 
mendation of  the  board,  see  Commissions,  17. 

For  unjust  discrimination  and  unreasonable  rates,  see  Dahaqbs,  1. 

Review  of  findings  of  Interstate  Commerce  Commission  on  claim 
by  a  shipper  for  reparation,  see  Evidenci,  5. 

Limitation  of  actions  for  suit  for,  under  Interstate  Commerce  act, 
see  Limitation  of  Actions,  1-4. 

Am  to  who  may  make  complaint  on  account  of  overcharge,  see 
Pabties,  1. 

1.  The  amendment  to  the  Maine  Public  Utilities  act  of  July  3, 
1915,  giving  the  Commission  power  to  authorize  reparation  or  adjust 
ment,  where  the  utility  admits  that  a  rate  charged  was  excessive  or 
unreasonable  or  collected  through  error,  etc.,  is  retroactive  and  applies 
to  claims  existing  prior  thereto  as  well  as  to  claims  arising  subsequent 
thereto.     American  Thread  Co.  ▼.   Bangor   k  A.   R.   Co.    (Me.)    1066. 

REPLACEMEHTfl. 

Security  issues  for  purpose  of,  see  Security  Issues,  13. 

REPORTS. 

Acceptance  of  report  of  municipal  CoBunissioB  as  to  raluatlQB, 

see  Evidence,  10. 
Weight  to  be  given  reports  for  return  made  by  public  utilities  and 

reports   and   investigations   made   by   Commission's   staff,   set 

Evidence,  21. 
Bee  also  Recosds. 

1.  The  ultimate  facts  rather  than  the  evidential  facta  are  to  b« 
stated  by  the  Interstate  Commerce  Commission  in  the  report  which  tluit 
Commission,  under  the  act  of  February  4,  1887  (24  Stat,  at  L.  S79, 
chap.  104,  Comp.  Stat.  1913,  {  8563),  {  14,  as  amended  by  the  act  ol 
June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591,  Comp.  Stat.  1913,  §  8563), 
must  make  upon  investigating  a  complaint,  which  report  under  that 
statute  "shall  state  the  conclusions  of  the  Commission,  together  with 
its  decision,  order,  or  requirement  in  the  premises,"  and  if  damages  be 
awarded  "ahall  include  the  findings  of  fact  on  which  the  award  is 
made."    Meeker  v.  Lehigh  Valley  R.  Co.  (U.  S.)  1072. 

REPRODUCTION  COST. 

Defined,  see  Valuation,  6,  7. 

Consideration  to  be  given  in  valuation,  see  Valuation,  11,  13.  15. 
Separate  allowance  for  co-ordination  of  plant,  see  Valuation,  18. 
Of  filled  tide  lands  in  valuation  proceedings,  see  Valuation,  36. 
Of  land  of  a  railway  company,  see  Valuation,  87. 
P.U.R.1915D. 
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REPRODUCTION  COST  LESS  DEPRECIATION. 

Definition  of,  see  Valuation,  6.  i 

RESERVOIR  SITE. 

Valuation  of  abandoned  reaenroir  site,  see  Valuation,  29. 

RESIDENCE. 

Power  of  Gommiraion  ov«t  service  rendered  by  railroad  company 
in  checking  baggage  at,  see  OomnsBiONS,  6. 

Delegation  to  one  company  of  the  right  to  eheck  baggage  at,  M 
discrimination,  see  Discbimination,  23. 

Telephone  rates  for  physician's  office  located  in  residence,  *  see 
Rates,  66. 

RETURN. 

1.  In  general,  1,  2. 
II,  IHsttnction  between  reasonableness  and  confiscation,  9^6. 
Ill,  Factors  to  be  considered,  7^10. 

a.  Reasonableness  as  a  whole,  7,  S. 

b.  Loss  of  franchise,  9, 
e.  Value  of  service,  10, 

IT,  Operating  expenses,  11^19, 

a.  In  general,  II,  12, 

b.  Salaries,  13,  14. 

c.  In  furies  and  damages,  16,  19, 

F.  Reasonableness  of  particular  amounts,  17— «7. 

a.  Gas,  17. 

b.  Street  railways,  IS'^O. 
o.  Telephones,  21^24, 

d.  Water,  2(^27, 

J.  Jfi  gen/sral. 

Effect  on,  of  failure  to  provide  for  depreciation,  see  Deprejoiation,  2. 
Reasonableness  of  rates  tested  by  return,  see  Hates,  9. 
Operation  of  passenger  train  as  affected  by,  see  Service,  18,  19. 
Present   value  not  present  service  efficiency  as   basis  of   return,   se« 
Valuation,  1. 

1.  Neither  the  interest  of  a  telephone  company  nor  of  the  com- 
nunity  will  be  served  by  such  a  reduction  in  the  company's  revenue 
as  must  inevitably  prevent  the  utility  from  maintaining  a  proper 
standard  of  service.  Anderson  v.  Pierce  County  Teleph.  Co.  (Wis.) 
330. 

2.  Before  an  order  of  the  Public  Service  Commission  fixing  rates  is 
enjoined  as  unreasonable  and  noncompensatory,  it  should  be  given  the 
test  of  a  practical  trial,  where  the  evidence  as  to  its  unreasonableness 
is  conflicting  and  uncertain.  Pennsylvania  R.  Co.  v.  Towers  (Md.)  5^98. 
P.U.R.1915D. 
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I 
li.  Distinction  between  reattondblenesa  and  confiscation, 

3.  There  is  a  difference  between  a  rate  that  is  not  quite  low  enougli 
to  be  conxiemned  as  contiBcatory  and  one  whicb  is  in  fact  reasonable, 
and  it  is  a  reasonable  rate  which  the  Commission  is  called  upon  to 
fix.     Duluth  Street  R.  Co.  v.  Railroad  Commission    (Wis.)    192. 

4.  When  a  railroad  carrier  invokes  a  judicial  review  of  rates  im- 
posed by  the  Public  Utilities  Commissionsi  as  provided  by  Gen.  Stat. 
1909,  f  7228,  and  Laws  1911,  chap.  238,  f  21,  the  words  "unreasonable, 
unjust,  oppressive,  and  unlawful*'  are  not  synonymous  with  "confisca- 
tory*," and  should  be  given  their  fair  and  reasonable  import  according 
to  the  usages  of  courts  of  equity.  Union  P.  R.  Co.  v.  Public  Utilities 
Commission   (Kan.)   377. 

5.  The  fact  that  a  public  service  corporation  is  earning  but  a  small 
net  return  in  the  aggregate  will  not  justify  an  excessive  charge  for  a 
particular  service.  Railroad  Commission  v.  Bell  Teleph.  Co.  (Nev.) 
276. 

6.  Although  rates  charged  the  public  must  be  reasonable,  this  does 
not  mean  they  may  be  reduced  to  the  point  of  confiscation.  Pennsyl- 
vania R.  Co.  V.  Towers   (Md.)   398. 

ni»  Factors  to  be  considered. 

a.  Reasonableness  as  a  whole. 

7.  In  ascertaining  the  reasonableness  of  the  rates  charged  by  a  dis- 
tributing gas  eompany  controlled  by  the  owners  of  the  producing  com- 
pany, it  is  unnecessary  to  determine  separately  and  conclusively  the 
reasonableness  of  the  price  charged  in  any  single  transaction  between 
the  two  companies,  or  of  the  dividends  received  directly  from  the  profits 
of  the  distributing  company,  since  it  is  the  actual  profit  from  all  sources 
received  by  the  owners  of  its  stock  which  will  determine  the  reasona- 
bleness of  their  return.  Newton  and  Watertown  Petition  (Mass.) 
787. 

8.  The  fact  that  some  street  railway  extensions  may  not  furnish  a 
profitable  income  will  not  prevent  a  Commission  from  ordering  them  if 
necessary  for  adequate  service,  where  the  fares  as  a  whole  are  remuner- 
ative.    W>8t  End  Business  Men's  Asso.  v.  United  R.  Co.   (Mo.)   482. 

b.  Loss  of  francKise. 

9.  A  street  railway  company  which  has  power  to  take  out  an  in- 
determinate permit  under  which  the  company  ihay  continue  its  busi- 
ness indefinitely  unless  the  utility  is  condemned  in  a  manner  provided 
for,  and  its  property  paid  for,  is  not  in  a  position  to  say  that  its 
franchise  will  expire  at  the  end  of  a  certain  time  and  that  it  may  not 
be  renewed,  and,  if  not,  its  property  will  have  a  junk  value  only,  and 
it  consequently  must  charge  rates  high  enough  to  seeure  it  against  this 
contingency.  Duluth  Street  R.  Co.  ▼.  Railroad  Oouuniiaioa  (Wis.) 
192. 

P.U.R.1915D. 
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e.  Value  of  service. 

10.  Rates  Bhould  not  be  fixed  so  as  to  yield  a  specified  return  where 
the  resulting  rates  would  be  above  the  value  of  the  service,  and  would 
be,  in  and  of  themselves,  unreasonably  high,  since  the  effect  would  be 
to  decrease  consumption  to  such  extent  that  the  utility  would  derive 
less  revenue  than  from  existing  lower  rates.  Campbell  v.  Hood  River 
Gas  &  Electrie  Co.    (Or.)    855. 

IT.  Operating  eocpenses, 

a.  In  general. 

11.  The  Idaho  Commission  does  not  favor  the  remodeling  of  city 
ears  for  one  man  operation  in  order  to  reduce  the  operating  expenses 
of  a  traction  company  for  the  purpose  of  economy,  in  view  of  the  cost 
of  the  necessary  chauges,  and  the  probable  unsatisfactory  service. 
Re  Idabo  Traction  Co.  (Idaho)  742. 

12.  Operation  accounts  of  a  distributing  gas  company  are  not  con- 
closiTe  on  the  question  of  the  adequacy  of  its  return  where  the  prices 
wluch  it  pays  for  its  gas  to  a  generating  company  under  the  same  con- 
trol are  ezoessive.     Natick  Petitions   (Mass.)   655. 

b*  Salaries, 

13.  A  monthly  salary  of  $80  was  held  to  be  a  sufficient  reimburse- 
ment for  the  manager  of  a  telephone  plant,  where  it  appeared  from  the 
testimony  that  he  did  not  devote  his  entire  time  to  the  business  of  the 
utility.     Re  Ross    (111.)    646. 

14.  A  charge  of  $6,000  for  the  salary  of  a  president  of  an  Oregon 
electric  corporation  was  held  not  such  an  expense  as  is,  under  the  Com- 
mission's classification  of  accounts,  properly  chargeable  to  operating 
expenses,  where  it  appears  that  the  president  lived  in  Nebraska,  was 
infrequently  in  Oregon,  and  rendered  his  service  mostly  in  the  financing 
of  the  corporation,  which,  until  the  fiscal  year  under  investigation, 
charged  this  expense  against  Suspense,  Reorganization  Expenses,  or 
Commissions  on  Sales  of  Securities,  rather  than  to  operation;  and  the 
account  Expenses  of  General  Officers  was  surcharged  by  the  Commis- 
sion with  an  amount  representing  traveling  expenses  of  the  president 
to  and  from  his  home  in  Nebraska,  and  expenses  in  connection  with  the 
negotiation  of  a  power  contract  with  a  prospective  rival.  Le  Grande 
Commercial  Club  v.  Eastern  Oregon  Light  &  P.  Co.    (Or.)    909. 

o.  Injuries  and  damages. 

15.  Loss  due  to  personal  injuries  occasioned  by  negligence  of  utility 
towards  employees  in  disregarding  a  positive  command  of  statute,  and 
to  the  investors  and  public  in  failing  to  provide  against  such  contin- 
gencies by  maintaining  a  proper  insurance,  should  fall  upon  the  stock- 
holders whose  board  of  directors  has  permitted  such  a  business  course, 
P.U.R.1915D.  76 
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rather  than  upon  the  utility  patrons      Campbell  v.  Hood  River  Gas- 

&  Electric  Co.    (Or.)    855. 

16.  The  coat  of  industrial  accident  insurance  is,  under  the  Oregon 
Commission's  classification  of  accounts,  a  proper  charge  to  operating 
expenses.     Campbell  v.  Hood  River  Gas  &  Electric  Co.   (Or.)   855. 

F.  Beasondbleneas  of  partictHar  amounta. 

a.  Gas. 

17.  In  establishing  a  schedule  of  rates  for  a  gas  company,  the  Cali- 
fornia Commission  fixed  the  rates  at  such  a  figure  as  it  was  believed 
would  permit  a  return  of  at  least  8  per  cent  upon  a  fair  valuation  of 
the  gas  plant  and  business.  Meade  v.  Pacific  Gas  &  Electric  Co.  (Cal.) 
630. 

6.  Street  railways. 

18.  The  contention  of  a  company  owning  a  railway  system  operated 
by  two  companies  in  the  city  of  Manila,  that  under  existing  rates  its 
revenue  from  transportation  is  not  sufficient  to  provide  for  adequate 
maintenance  and  depreciation,  and  the  safeguarding  of  the  investment 
is  not  sustained  by  evidence  that  one  of  the  companies  is  able  to  pay 
a  dividend  of  20.9  per  cent  on  its  outstanding  stock  out  of  income  after 
paying  all  interest  charges;  that  the  other  is  able  to  pay  10  per  cent 
dividends  after  paying  all  interest  charges;  and  that  the  complaining 
company  and  one  of  the  operating  companies  are  able  to  show,  in  addi- 
tion thereto,  large  surpluses  and  reserves;  such  evidence,  on  the  con- 
trary, showing  that  the  city  is  paying  such  a  return  on  the  company's 
investment  as  to  entitle  it  to  a  thoroughly  adequate  and  up-to-date 
service.  Camara  de  Comercio  v.  Manila  Electric  R.  &  Light  Co. 
(P.  I.)  977. 

19.  A  return  of  71  per  cent  per  annum  on  the  reasonable  value  of  a 
street  railway  is  fair  and  adequate,  and  rates  which  yield  a  larger  re- 
turn may  be  reduced  so  as  to  yield  substantially  that  per  cent.  Duluth 
Street  R.  Co.  v.  Railroad  Commission    (Wis.)    192. 

20.  A  traction  company  was  permitted  to  increase  its  rates  so  as  to 
jrield  a  return  of  a  little  less  than  5  per  cent  without  taking  deprecia- 
tion into  consideration  or  an  income  of  less  than  4  per  cent  if  such  de- 
duction were  made,  it  appearing  that  existing  rates  yielded  a  return  of 
but  3.8  per  cent  on  the  investment  without  allowance  for  depreciation, 
and  of  about  2.6  per  cent  upon  making  the  usual  annual  allowance  for 
such  purpose.     Re  Idaho  Traction  Co.    (Idaho)    742. 

c.  Telephones. 

21.  The  Illinois  Commission  reduced  from  $24  a  year  to  $21  the  rate 
charged  by  a  telephone  company  to  individual  line  business  telephones, 
where  the  rate  of  .$24  a  year  would  represent  a  return  of  8.8  per  cent 
on  the  investnieiit.     Re   V.oss   (111.)    64(5. 

22.  A  somewhat  greater  profit  from  switdiing  service  is  all;\v<Me 
P.U.R.1915U 
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to  a  telephone  company  where  about  70  per  oent  of  the  total  develop- 
ment is  rural,  than  where  the  utility  is  serving  merely  a  small  number 
of  rural  service  subscribers.     Re  Ross  (IlL)   646. 

23.  The  fact  that  a  telephone  company  is  earning  7  per  cent  upon  its 
investment  cannot  be  held  to  be  evidence  that  its  rates  are  unreason- 
able or  extortionate,  although  this  is  a  fully  adequate  allowance  for 
interest.     Anderson  v.   Pierce   County   Teleph.   Co.    (Wis.)    330. 

24.  A  telephone  company  was  allowed  to  increase  its  rates  for  wall 
phones,  where  it  appeared  that  if  interest  and  depreciation  should  be 
allowed  at  7  per  cent  «ach,  the  revenue  from  such  increased  rates  would 
produce  a  return  of  14  per  cent  on  an  amount  below  the  value  of  the 
company's  property.     Re  Friendship  Teleph.  Co.  (Wis.)   324. 

d.  Water. 

25.  A  net  return  of  1^  per  cent  on  the  valuation  of  the  property  oi 
a  water  company  is  insufficient.  Re  Gassaway  Development  Co.  (W. 
Va.)    551. 

26.  In  a  proceeding  to  determine  the  reasonableness  of  water  rates, 
a  return  of  7  per  cent  was  held  to  be  just  and  reasonable.  Lake 
Forest  v.  Lake  Forest  Water  Co.    (111.)    1008. 

27.  Rates  of  a  water  company  producing  a  return  of  5.84  per  cent 
upon  complainant's  own  valuation,  or  less  than  the  annual  rate  of  in- 
terest, do  not  justify  a  finding  that  such  rates  are  unreasonable  and 
excessive,  especially  in  view  of  other  testimony  bearing  directly  or  in- 
directly upon  the  question  of  rates  tending  to  show  a  lower  rate  of 
gain  than  complainant's  figures  indicate.  Mt.  Union  v.  Mt.  Union 
Water   Co.    (Pa.)    1. 

REVICW. 

See  Appeal  and  Review. 

RIGHTS  OF  WAY. 

Valuation  of,  see  VALrATiON,  56,  57. 

BOXTTE. 

Selecting  route  for  street  railway,  see  Service,  36a. 

ROUTING  OF  TRAINS. 

Power  of  Commission  as  to,  see  Service,  6-8. 

Routing  street  cars  to  conform  with  passenger  movement,  see 
Service,  37. 

BXTLE  OF  DECISION. 

Federal  courts  following  decision  of  state  courts  as  to  con- 
struction of  statute  entering  into  impaired  contract,  see 
Courts,  3. 

RURAL  SITBSCRIBERS. 

Free  service  to,  as  discrimination,  see  Discriminatio:^,  20,  21» 
P.U.R.1915D. 
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BXTBAL  SWITCHING  SERVICE. 

Not  to  be  rendered  to  city  subscribers  of  telephones,  see  Sebvick,  1(2. 

BXTRAL  TELEPHONE  LINES. 

Telephone    service    on,    maintained    hj    individual    fanners,    see 
Service,  63. 

RUSH  HOUR. 

Sufficiency  of  street  car  service  during,  see  Sebvics,  39. 

SAFETT  DEVICES. 

Authority  of  Commissions  in  passing  upon  sufficiency  of,  at  rail- 
road crossings,  see  Commissions,  3. 
For  grade  crossings,  see  Cbossinos,  6,  7. 

SALARIES. 

Amount  allowed  for  salary  of  manager  in  estimating  return,  see 

Return,  13. 
Of  president  of  corporation^  when  not  an  operating  expense,  see 

Retubn,  14. 

SALE. 

See  Consolidation,  Merges  and  Sale. 

SANITATION. 

Charge  for  disinfecting  stock  cars  and  yards,  see  Rates,  55-57. 
Of  street  cars,  see  Service,  49. 

SCALES. 

Requiring  railroad  company  to  install,   at  stockyards,  as   denial 
of  due  process,  see  Constitutional  Law,  9. 

SCHEDULE. 

Effect  of  failure  to  file  rate  schedule,  see  Rates,  1,  2. 
Effect  of  order  to  file,  see  Rates,  3. 

SCHOOL  CHILBREN. 

Due   consideration   to   he   given   to,   hy   interurban   railways,    see 
Rates,  46,  48. 

SCRAPPING. 

Allowance  for  cost  of  property  purchased  for,  see  Valuation,  5. 

SEATS. 

To  be  provided  for  passengers  in  Pullman  cars,  if  necessary,  see 

Sebvicp:,  25. 
For  passengers  on  street  cars,  see  Service,  31,  32,  38,  41. 

SECXTRITY. 

Deposits  as  security  for  payment  of  service,  see  Payment,  4. 
P.U.R.1915D. 
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SECURITY  ISSXTES. 

J.  In  general,  i— 5. 
II.  PurpoHe,  0^14. 

a.  Betterments,  0,  7. 

b.  Construction  and  equipment,  S^ll» 

c.  JPurchase  of  property,  12. 

dt  Replacements  and  repairs,  13. 
e.  Refunding  securities,  14. 
III.  Amount,  16^17. 

a.  Value  of  property  covered  hy,  16,  16. 
h.  Proportion  of  bonds  to  stocic,  17. 

I.  In  general. 

Bond  discount  and  brokerage  not  chargeable  to  plant  account  see 

Accounting,  1. 
As  to  power  of  Commissions  to  deny  an  application  for  the  issuance 

of  securities,  see  Commissions,  18. 

1.  An  application  by  a  gas  company  for  permission  to  issue  se- 
curities will  be  denied,  where  it  appears  upon  investigation  that  the 
president  of  the  company  also  acted  as  engineer  and  auditor,  that  a 
construction  company  of  which  the  president  was  the  sole  or  principal 
owner  made  a  profit  of  46.6  per  cent  on  the  construction  of  the  plant, 
that  the  dividends  had  been  paid  out  of  prior  issues  of  securities,  that 
various  items  of  operating  expenses  had  been  withheld  and  carried  on 
the  books  as  assets,  and  many  other  irregularities  were  disclosed  upon 
an  investigation  of  the  books  of  the  company.  Re  Central  California  Gas 
Co.  (Cal.)  607. 

2.  The  Illinois  Commission  approved  of  an  agreement  between  the 
Illinois  Central  Railroad  Company  and  a  trustee  whereby  an  indenture 
securing  the  railroad's  first  lien  equipment  bonds  was  modified,  among 
other  things,  so  that  the  railroad  company,  instead  of  renewing  or 
replacing  equipment  worn  out,  lost,  or  destroyed,  was  allowed  to  sur- 
render for  cancelation  its  first  lien  equipment  bonds  in  an  amount  equal 
to  or  greater  than* the  total  value  of  the  equipment  to  be  renewed  or 
replaced.     Re  Illinois  C.  R.  Co.   (111.)   1032. 

3.  Upon  authorizing  a  consolidated  railroad  company  to  issue  6 
per  cent  convertible  bonds,  and  to  issue  stock  to  effect  the  conversion, 
for  the  purpose  of  funding  certain  indebtedness,  including  money  bor- 
rowed by  a  constituent  company  to  lend  to  a  third  company  whose 
stock  is  all  owned  by  the  consolidated  company  and  whose  5  per  cent 
notes  given  to  the  constituent  company  for  the  money  borrowed  are 
held  by  the  conflolidated  company,  which  also  holds  a  certain  amount  of 
its  own  stock  as  collateral  for  their  payment,  it  was  ordered  that  the 
interest  on  the  notes  should  be  increased  to  6  per  cent,  that  the  collateral 
should  be  continued  to  be  held  by  the  consolidated  company  until  the 
notes  are  paid,  and  that  the  proceeds  from  the  payment  should  be  used 
for  capital  purposes  only.    Re  New  York  C.  R.  Co.  (111.)  1024. 

4.  The  Illinois  Commission,  in  authorizing  a  railroad  company  to 
issue  bonds  convertible  at  the  option  of  the  holders  into  stock  at  $106 
P.U.R.1916D. 
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per  share  of  $100  par  value,  and  providing  for  the  amortization  of  the 
amount  of  discounts,  commissions,  and  expenses  in  connection  with  the 
approval,  issuance,  and  sale  of  the  honds,  ordered  that  any  premium 
realized  through  the  conversion  of  the  bonds  into  stock  should  be  ap- 
plied to  any  balance  of  the  amount  of  the  discounts,  commissions,  and 
expenses  which  may  be  unamortized  at  the  time  of  the  conversion.  Be 
New  York  C.  R.  Co,  (111.)  1024. 

5.  The  Illinois  Commission,  in  authorizing  a  railroad  company  to 
issue  bonds  convertible  into  stock  at  the  option  of  the  holders,  gave  the 
company  the  option  either  to  amortize  the  amount  of  discounts,  com- 
missions, and  expenses  in  connection  with  the  approval,  issuance,  and 
sale  of  the  bonds,  out  of  income  before  the  maturity  of  the  bonds,  by 
the  payment  of  equal  annual  instalments  so  long  as  may  be  necessary, 
or  to  charge  the  amount  of  profit  and  loss  at  the  time  of  the  issuance 
of  the  bonds,  or  any  time  to  charge  to  profit  and  loss  any  or  all  of  the 
unamortized  balance  of  the  amount.    Re  New  York  C.  R.  Co.  (III.)  1024. 

II.  Purpose, 

a.  Betterments, 

6.  The  Cumberland  County  Power  &  Light  Company  was  authorized 
to  issue  and  sell  at  not  less  than  92  its  first  refunding  mortgage  5  per 
cent  bonds,  due  September  1,  1942,  of  the  face  value  of  $198,000,  for  the 
purpose  of  reimbursing  its  treasury  for  moneys  expended  for  additions, 
extensions,  and  improvements,  and  temporarily  deflected  from  funds 
reserved  and  required  for  other  purposes.  Re  Cumberland  Coimty 
Power  &  Light  Co.  (Me.)  777. 

7.  An  issue  of  preferred  stock  to  pay  for  moneys  expended  for  per- 
manent improvements  and  additions  to  the  property  of  a  public  service 
corporation  was  held  properly  authorized.  Re  Milford  Light  &  P.  Ca 
(N.  H.)  285. 

b.  Construction  and  equipment. 

8.  The  New  York  Central  Railroad  Company  was  authorized  by  the 
Illinois  Commission  to  issue  $100,000,000  face  value  of  twenty-year  6 
per  cent,  convertible,  debenture  gold  bonds,  to  be  convertible  at  the 
option  of  the  holders  into  shares  of  its  common  stock  at  $105  per 
share  of  $100  par  value,  and  to  be  sold  so  as  to  net  not  less  than  96  per 
cent  of  their  face  value,  the  proceeds  to  be  applied  to  the  discharge 
or  refunding  of  obligations  incurred  for  acquisition  of  property,  or  for 
the  construction,  extension,  or  improvement  of  or  additions  to  its  faciU- 
ties;  and  to  issue  new  common  stock  to  such  an  amount  as  may  be 
required  to  effect  the  conversion  of  the  bonds.  Re  New  York  C.  R.  Co. 
(111.)  1024. 

9.  The  California  Commission  refiised  to  sanction  the  issuance  by 
a  railroad  company  of  securities  to  a  construction  company  under  the 
terms  of  a  contract  between  the  two  companies  for  the  construction  of 
a  portion  of  the  line,  where  the  contract  contained  manifest  inequities, 
P.U.R.1915D. 
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4)e8ide8  providing  for  the  payment  of  $1,500  to  the  conetruction  com- 
pany before  any  work  was  done,  and  not  providing  for  any  bond  or 
other  security  which  would  bind  the  contractor  to  perform  its  obli- 
gation.    Re  Stockton  Terminal  &  E.  R.  Co.  (Cal.)  1001. 

10.  A  power  company  was  authorized  to  issue  at  92  per  cent  of 
their  par  value,  $250,000  of  3*  year  8  per  cent  collateral  gold  notes,  and 
to  issue  and  pledge  general  and  refunding  mortgage  6  per  cent,  thirty- 
year  gold  bonds  in  the  sum  of  $400,000  for  the  sole  purpose  of  securing 
the  payment  of  the  notes,  such  bonds  to  bear  no  interest,  the  proceeds 
of  the  notes  to  be  devoted  to  the  construction  of  a  second  power  plant 
costing  approximately  $340,000,  the  balance  of  such  cost  to  be  provided 
for  out  of  funds  not  derived  from  the  sale  of  securities.  Re  Arizona 
Power  Co.  (Ariz.)  030. 

11.  The  cost  of  meters  and  transformers  and  of  the  construction  of 
-a  transmission  line  is  an  expense  which  may  be  defrayed  by  an  issue 
of  stock 'of  an  electric  company.  Re  Milford  Light  &  P.  Co.  (N.  H.) 
285. 

o.  Purchase  of  property. 

12.  A  newly  formed  telephone  company  was  authorized  to  issue  stock 
of  a  par  value  of  $170,200  to  purchase  the  franchises  and  properties  of 
three  existing  telephone  companies^     Re  Moosehead  Teleph.  &,  Teleg.  Co. 

(Me.)  260. 

d.  Replacements  and  repairs, 

13.  The  restoration  of  a  dilapidated  dam  is  a  normal  item  of  main- 
tenance, and  money  expended  therefor  cannot  properly  be  capitalized. 
Re  Milford  Light  &  P.  Co.    (N.  H.)   285. 

e.  Refunding  securities. 

Retirement  of  bonds  not  to  be  accomplished  by  use  of  depreciation  funds, 
see  Depbegiation,  9. 

14.  The  retirement  of  bonds  provided  for  by  the  terms  of  a  trust 
-mortgage  is  a  legal  purpose  for  which  the  issue  of  preferred  stock  may 
be  authorized.    Re  Milford  Light  &  P.  Co.   (N.  H.)  285. 

Ill,  Amount, 

a.  Value  of  property  covered  hy. 

15.  A  new  telephone  company  expecting  to  start  operation  with  a  list 
of  195  subscribers  was  authorized  to  issue  and  sell  $21,500  of  stock  on 
the  condition  that  no  stock  should  be  issued  and  sold  till  there  shall 
have  been  $10,000  of  said  stock  subscribed  for.  Re  People's  Teleph.  Co. 
'<Neb.)    160. 

16.  A  water  utility  was  authorized  to  issue  1,280  shares  of  capital 
stock  for  the  purpose  of  purchasing  property  and  to  provide  a  working 
P.U.R.1915D. 
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capital  where  the  value  of  the  properties  to  he  purchased  waa  foond 

to  be  $101,372.    Re  San  Lorenzo  Water  Go.  (Cal.)  1091. 

ft.  Proportion  of  bonds  to  stock. 

17.  An  application  for  permission  to  issue  securities  was  granted 
on  condition  that  they  be  issued  at  a  ratio  of  not  to  exceed  $2  in 
bonds  to  each  $1  of  stock,  or  in  an  amount  not  to  exceed  70  per  cent 
of  proposed  expenditures.    Re  Fresno  Interurban  R.  Co.  (Cal.)   347. 

SEBVIOE. 
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I,  In  general. 


Pajnment  for,  see  Payment. 
P.U.R.1916D. 
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Compulsory  relocation  of  street  railway  tracks^  see  Street  Railways, 

3,4. 
Effect  of  failure  to  file  rate  schedule  upon  the  right  of  the  company  to 

discontinue  service  because  of  refusal  of  subscriber  to  pay  increased 

rates,  see  Rates,  2. 
As  effected  by  return,  see  Retubn,  8,  18,  19. 
Value  of,  to  consumers  as  basis  of  reasonableness  of  return,  see  Return, 

10. 

1.  The  first  duty  of  a  public  service  corporation  is  to  provide  for 
the  convenience  of  the  public  reasonable,  fair,  and  adequate  service; 
and  this  duty  is  paramount  to  that  which  it  owes  its  stockholders  to 
earn  dividends,  and  one  from  which  it  is  not  exempted  by  imfortunate 
or  improvident  management.  West  End  Business  Men's  Asso.  v.  United 
R.  Co.  (Mo.)  482. 

2.  There  is  no  test  of  reasonableness  that  will  fit  all  cases,  but  an 
order  is  unreasonable  if  contrary  to  Federal  or  state  Constitution  or 
laws,  or  if  beyond  the  power  of  the  Commission,  or  if  based  on  mistake 
of  law,  or  if  without  evidence  to  support  it,  or  if  so  arbitrary  as  to  be 
beyond  the  exercise  of  reasonable  discretion  and  judgment.  State  t. 
Great  Northern  R.  Co.  (Minn.)  467. 

3.  Pecimiary  loss  or  profit  to  the  carrier  is  important,  but  not  the 
only  criterion  of  adequacy  of  service.  The  question  of  reasonableness 
is  to  be  determined  by  a  consideration  of  the  interests  both  of  the  car- 
rier and  of  the  public.    State  v.  Great  Northern  R.  Co.  (Minn.)  467. 

4.  A  rule  of  an  electric  company  requiring  that  each  customer  sign 
an  application  or  agreement  to  pay  for  service,  such  application  being 
made  at  the  time  the  service  is  originally  established,  was  held  reason- 
able, but  it  was  also  held  that  where  customers  have  been  served  for 
some  period  of  time,  and  their  names  have  been  carried  regularly  on 
the  customers*  ledger  of  the  company,  it  would  be  unreasonable  to  re- 
quire a  new  application  from  each  customer  at  the  time  new  rates 
become  effective.  Re  New  Egypt  Light,  Heat,  Power,  &  Water  Co.  (N. 
J.)  820. 

II,  Jurisffiction,  power,  and  functions  of  Commission, 

Appeal  to  the  courts  from  order  of  commissioners  denying  application 
of  railroad  company  to  be  relieved  from  running  of  daily  passenger 
service,  by  installing  mixed  passenger  and  freight  service,  see 
Appeal  and  Review,  3,  4. 

Power  of  Commission  over  service  rendered  by  a  railroad  company  in  . 
checking  baggage  at  hotels  and   private  residences,   see  Commis- 

SI0N8,  6. 

Power  of  Commission  to  regulate  service  of  municipal  plant,  see  Rates, 
8. 

6.  The   California   Commission   has   power   to   establish   a   second 
through  route  and  joint  rate  where  the  existing  through  route  and  rate 
do  not  furnish  ade<]uate  and  satisfactory  service  to  passengers.     Tar- 
pey  V.  Southern  P.  Co.  (Cal.)  621. 
P.U.R.1916D. 
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6.  The  Missouri  Commission  is  authorized  bj  §§  49  and  61  of  ther 
Public  Service  Commission  law  to  change  the  routing  of  a  passenger 
train  in  the  state  where  the  change  ought  reasonably  be  made  to  pro- 
mote  the  convenience  of  the  public  or  to  secure  adequate  service  and 
facilities  for  the  transporation  of  passengers.  Byrd  v.  St.  Louis  &  S. 
F.  R.  Co.  (Mo.)  961. 

7.  The  Missouri  Commission  has  power  to  change  the  routing  of 
an  interstate  passenger  train  between  points  wholly  within  the  state 
so  that  proper  and  adequate  local  service  may  be  afforded  the  traveling 

public.    Byrd  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  961. 

8.  The  Missouri  Commission  has  no  authority  to  direct  the  move- 
ment of  an  interstate  passenger  train  in  another  state  to  tlie  end  that 
it  may  result  in  adequate  train  service  in  Missouri.  Byrd  v.  St.  Louis 
&  S.  F.  R.  Co.  (Mo.)  961. 

9.  The  Missouri  Commission  has  jurisdiction  over  street  railway 
corporations  so  far  as  to  direct  them  to  apply  to  the  proper  municipal 
authority  and  property  owners  for  their  consent  to  the  construction  of 
extensions,  loops,  etc.,  but  it  has  no  power  or  authority  to  grant  the 
necessary  franchises,  permits,  or  authority  authorizing  such  construc- 
tion.   West  End  Business  Men's  Asso.  v.  United  R.  Co.  (Mo.)  482. 

10.  The  Philippine  Board  of  Public  Utility  Commissioners  has  no 
jurisdiction  over  the  general  street  traffic  of  the  city  of  Manila,  and 
therefore  can  dictate  no  order  requiring  passing  vehicles  to  stop  at  a 
distance  of  10  meters  in  order  to  prevent  collisions  with  persons  dis- 
embarking from  street  cars.  Camara  de  Comercio  v.  Manila  Electric 
R.  &  Light  Co.   (P.  I.)  977. 

11.  The  California  Commission  is  without  power  to  compel  a  water 
utility  to  resume  service  to  premises  within  the  incorporated  limits  of 
the  city  of  Los  Angeles,  since  this  relates  to  the  character  and  quality 
of  the  service  formerly  supplied,  a  matter  exclusively  within' the  ju> 
risdiction  of  the  city  under  §  2  of  article  1  of  its  charter  in  effect 
March  23,  19^2.    Derocher  &  Derocher  v.  Hall  (Cal.)  725, 

III.  Discritnination. 

See  Discrimination  II. 

IF.  Service  of  particulur  utilities, 

a.  Electricity, 

12.  A  company  supplying  electricity  was  directed  to  extend  its  lines- 
to  serve  the  houses  of  certain  complainants,  providing  such  complain- 
ants pay  all  cost  of  extensions  over  private  property  and  guarantee  an 
annual  minimum  of  $22  per  year,  such  minimum  to  be  reduced  25  cents 
for  each  additional  lighting  customer,  and  25  cents  for  each  two  horse 
power  of  motor  connected  to  the  line.  Hunt  v.  Pacific  Gas  &  Electric- 
Co.  (Cal.)  937. 

13.  An  agreement  entered  into  at  the  hearing,  whereby  an  electric 
company  was  to  extend  its  lines  and  service  upon  payment  by  the  con- 
P.U.R.1915D. 
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sumer  of  part  of  the  costs  of  construction,  and  the  giving  of  an  agree- 
ment to  pay  a  minimum  yearly  revenue  for  the  service,  was  approved 
where  it  appeared  that  the  expense  of  such  extension  would  be  more 
than  the  company  could  be  reasonably  expected  to  assume  alone,  and 
that  there  was  little  prospect  of  additional  revenue  therefrom.  Cramer 
▼.  Pacific  Gas  &  Electric  Co.  (Cal.)  934. 

14.  A  rule  of  an  electric  company  providing  for  a  discontinuance  of 
service  during  daylight  hours  upon  the  exhaustion  of  a  storage  bat- 
tery provided  primarily  to  supply  lighting  customers  during  such  hours, 
when  the  generating  engines  were  not  in  operation,  was  held  reaaonahlo, 
provided  the  battery  contained  a  full  charge  at  the  time  of  closing, - 
such  rule  to  apply  only  imtil  such  time  as  the  demand  for  power  serv- 
ice should  require  different  conditions  of  operation.  He  New  Egypt 
Light,  Heat,  Power,  &  Water  Co.  (N.  J.)  820. 

h.  Gas. 

15.  In  providing  rates  to  be  charged  by  a  gas  company,  the  Cali- 
fornia Commission  prescribed  certain  regulations  bearing  on  the  ae< 
curacy  of  the  service  meters.  Meade  v.  Pacific  Gas  &  Electric  Co.  (Cal.) 
630. 

16.  It  is  not  reasonable  that  a  gas  company,  as  a  condition  precedent 
to  supplying  gas,  shall,  in  the  absence  of  evidence  of  defective  material 
and  workmanship,  remove  and  replace  at  the  customer's  expense  a  meter 
inlet  connection  already  furnished  by  the  owner.  Ke  Cambridge  Gas- 
light Co.  (Mass.)   659. 

o.  Railroads. 

1.  Tlirough  route  and  joint  rate, 

17.  A  railroad  company  was  ordered  to  establish,  in  connection  with 
an  automobile  stage  line  operating  from  a  point  on  the  railroad,  a 
through  route  and  joint  rates  from  points  on  its  line  to  certain  pointu 
reached  by  the  stage  line,  where  the  distance  to  the  furthest  of  these 
points  was  about  1^\  miles  and  covered  by  the  stage  line  in  one  hour, 
while  the  existing  through  route  maintained  by  the  railroad  company 
in  connection  with  a  steamer  took  at  least  nine  hours.  Tarpey  v.  South- 
ern P.  Co.  (Cal.)  621. 

2.  PaHsenger  train  service* 

(a)   In  general, 

18.  In  determining  whether  a  railroad  company  will  be  permitted 
to  discontinue  a  separate  daily  passenger  service  on  a  branch  line,  by 
installing  a  mixed  passenger  and  freight  service  the  earnings  and  cost 
of  operation  of  branch  line  service  must  be  determined  as  near  as  pos- 
sible; and  where  it  plainly  appears  that  the  cost  of  operating  the  branch 
line  with  separate  daily  passenger  service  greatly  exceeds  the  earnings 
and  revenues  derivable  from  such  branch,  the  carrier  is  within  the 
P.U.R.1916D. 
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exception  of  chapter  200,  laws  1907,  permitting  the  substitution  of 
mixed  servioe,  and  prima  facie  is  entitled  to  be  permitted  to  operate  a 
daily  mixed  passenger  and  freight  train.  Minneapolis^  St.  P.  &  S.  Ste. 
M.  R.  Co.  V.  State  Bd.  of  R.  Comrs.  (N.  D.)  434. 

19.  North  Dakota  Laws  of  1907,  chapter  200,  permitting  a  railroad 
company  to  substitute  a  daily  mixed  passenger  and  freight  service  if 
a  separate  passenger  service  is  not  remunerative,  has  particular  ap* 
plication  to  branch  lines,  and  the  revenues  from  service  and  cost  of 
branch  line  service,  only  must  be  considered.  The  petitioner  cannot 
be  compelled  to  operate  a  separate  daily  passenger  service  on  a  branch 

'  line  at  a  great  loss,  and  be  compelled  to  make  up  such  loss  from  its 
main  line  revenues.  The  intent  of  the  statute  is  that  the  revenues  from 
branch  lines  shall  justify  a  daily  passenger  service  independent  of 
whether  the  railroad  as  a  whole  within  the  state  is  returning  a  fair 
dividend  on  its  investment.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  ▼. 
State  Bd.  of  R.  Comrs.  (N.  D.)  434. 

(h)   Adequacy  in  general, 

20.  Adequacy  of  passenger  service  is  not  to  be  determined  wholly  by 
the  number  of  trains  in  service,  but  their  equipment,  manner  and  time 
of  arrival  and  departure  from  stations  are  important  factors.  Byrd 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  961. 

21.  Branch  line  train  service  was  held  inadequate  for  a  city  of 
6,000  inhabitants  located  on  a  loop  of  a  railroad,  and  the  routing  of 
trains  around  instead  of  across  the  loop  was  ordered,  although  this 
would  necessitate  the  running  of  sucli  trains  10  miles  further,  require 
larger  fares  to  be  charged,  and  possibly  cause  some  inconvenience  in 
the  making  of  certain  connections.  Byrd  v.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.)  961. 

22.  The  fact  that  citizens  of  a  city  located  on  a  loop  of  a  railroad 
and  enjoying  main  line  passenger  ^Tvice  aid  the  company  in  procuring 
a  shorter  right  of  way  across  the  loop,  upon  representations  that  it 
will  be  used  for  freight  trains,  cannot  be  made  the  basis  for  compelling 
the  restoration  of  main  line  passenger  service  to  the  city,  which  has 
been  discontinued  by  the  use  of  the  shorter  route.  Byrd  v.  St.  Louis 
&  S.  F.  R.  Co.   (Mo.)  961. 

23.  Tlic  proof  discloses  that,  the  Great  Northern  Crosby-Berthold 
line  furnishes  ample  passenger  service  for  four-fifths  of  the  length  of 
this  Soo  branch  line.  A  separate  passenger  service  should  not  be 
forced  for  the  convenience  alone  of  the  town  of  Ambrose  and  vicinity, 
when  to  do  so  will  cause  an  additional  annual  expenditure  of  $14,000, 
added  to  a  loss  already  sustained  under  mixed  train  service;  the  reve- 
nues being  inadequate  to  meet  even  the  expenses  of  a  mixed  train 
service.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  State  Bd.  of  R.  Comrs. 
(N.  D.)  434. 

(c)   Sunday  service. 

24  The  complusion  of  Sunday  labor  and  of  the  operation  of  Sunday 
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local  passenger  trains  is  contrary  to  the  legislative  policy  of  the  state, 
and  while  under  some  circumstances  the  operation  of  Sunday  trains 
may  be  made  compulsory,  under  the  facts  of  this  case  the  judgment  of 
the  trial  court  holding  this  order  to  be  unreasonable  and  void  must  be 
■ustained.    State  y.  Great  Northern  R.  Co.  (Minn.)  467. 

(d)   Seats  far  passengers. 

26.  All  railroads  in  Colorado  are  required  to  provide  seats  for  all 
passengers  upon  their  trains,  whether  intrastate  or  interstate,  and  in 
case  seating  room  cannot  be  provided  in  coaches,  it  is  to  be  provided  for 
the  passengers  in  Pullman  cars  without  additional  expense,  providing 
such  cars  are  attached  to  the  train.  Re  Providing  Seating  Accom- 
modations, etc  (Colo.)   1098. 

S.  Side  tracks, 

26.  It  is  unreasonable  for  a  railroad  company  to  insist  that  a  cor- 
poration already  enjoying  side-track  facilities  should  become  a  party 
to  an  agreement  between  the  company  and  another  shipper  with  ref- 
erence to  conditions  upon  which  the  side  track  should  be  relocated  for 
the  benefit  of  the  latter.  Bishop  &  Pohley  v.  Long  Island  R.  Ck>.  (N.  Y.) 
313. 

27.  A  railroad  company  may  reasonably  require  as  a  condition 
precedent  to  the  construction  of  a  necessary  side  track,  an  agreement 
by  shipper  to  indemnify  it  against  loss  in  consequence  of  the  erection 
of  structures  and  fixtures  by  the  shipper  in  dangerous  proximity  to  a 
proposed  siding.    Bishop  &  Pohley  v.  Long  Island  R.  Co.  (N.  Y.)  313. 

28.  It  is  unreasonable  for  a  railroad  company  to  require,  as  a  con- 
dition precedent  to  the  construction  of  a  necessary  side  track,  an 
agreement  by  the  shipper  to  indemnify  the  railroad  against  loss  caused 
by  fire  to  cars  standing  on  such  track  which  are  in  the  immedi- 
ate possession  of  the  railroad,  or  to  indemnify  the  railroad  for  all 
claims  of  whatever  character  for  damages  resulting  to  the  shipper's 
property  by  reason  of  fire  originating  from  locomotives  belonging  to  the 
railroad,  or  to  require  the  shipper  to  keep  the  siding  clear  of  snow, 
ice,  or  other  obstructions.  Bishop  &  Pohley  v.  Long  Island  R.  Co.  (N. 
Y.)  313. 

29.  A  railroad  company  is  entitled,  as  a  condition  precedent  to  the 
building  of  a  side  track  for  the  accommodation  of  a  shipper,  to  have 
an  agreement  in  writing  with  reference  to  the  conditions  under  which 
such  track  shall  be  built.  Bishop  &  Pohley  v.  Long  Island  R.  Co.  (N.  Y.) 
818. 

4.  leading  and  unloading  cars, 

30.  A  railroad  company  has  a  right  to  load  or  unload  its  cars  where 
its  facilities  or  appliances  for  such  work  are,  and  may  not  be  required 
to  establish  other  facilities  for  such  purpose  to  accommodate  each 
patron.  State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.. 
(Fla.)   366. 
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<2.  Street  railwaya, 

1.  Standards  of  service, 

31.  A  standard  of  street  railway  service  requiring  a  specified  num- 
ber of  seats  for  one  hundred  passengers  is  more  definite,  flexible,  and 
conducive  to  adequate  service  than  one  requiring  a  specified  number 
of  car  trips  within  a  district  every  twenty-four  hours.  West  End 
Business  Men's  Asso.  v.  United  R.  Co.  (Mo.)  482. 

82.  Tlie  number  of  seats  per  one  hundred  passengers  and  the  headway 
between  cars  should  be  given  consideration  in  determining  the  standard 
of  service  for  a  street  railway.  West  End  Business  Men*6  Asso.  v. 
United  R.  Co.  (Mo.)  482. 

2.  Extension  of  service. 

33.  The  necessity  of  a  city  as  a  whole  should  be  taken  into  con- 
sideration in  developing  a  street  railway  system,  and  the  company 
should  be  required  to  furnish  reasonably  adequate  service  and  facilities 
for  the  transportation  of  passengers  therein,  and  to  make  new  addi- 
tions and  extentions  of  its  business  to  enable  it  to  do  so.  West  End 
Business  Men's  Asso.  v.  United  R.  Co.   (Mo.)   482. 

34.  A  petition  for  an  order  requiring  a  street  car  company  to  make 
an  extension  of  its  line  will  be  denied,  where  such  construction  would 
be  an  inconvenience  to  the  traveling  public  and  serve  no  purpose  other 
than  the  interests  of  a  proposed  public  market  and  of  property  owners 
within  a  limited  area.    Re  Phoenix  R.  Co.  (Ariz.)  600. 

36.  In  passing  upon  a  petition  for  an  order  requiring  the  construction 
of  an  extension  to  a  street  railway  line,  the  objection  of  hospital  au- 
thorities that  the  operation  of  electric  railways  on  a  street  passing  the 
hospital  would  be  detrimental  to  the  health  and  comfort  of  tiie  patients 

in  the  hospital  is  deserving  of  consideration.    Re  Phoenix  R.  Co.  (Ariz.) 

600. 

36.  In  considering  a  petition  for  an  order  requiring  the  construction 
of  a  railroad  loop,  the  Commission  need  give  no  consideration  to  the 
question  of  the  effect  of  the  proposed  construction  upon  property  values 
in  the  vicinity  of  the  proposed  construction.  Ko  Phoenix  R.  Co.  (Ariz.) 
600. 

36a.  In  selecting  a  route  for  an  extension  of  a  street  railway,  it  is 
always  desirable  to  make  such  extension  as  short  and  direct  as  pos- 
sible and  at  the  same  time  locate  it  where  it  will  ultimately  serve 
the  greatest  number  to  the  greatest  advantage.  West  End  Business 
Men's  Asso.  v.  United  R.  Co.  (Mo.)  482. 

3.  Car  service, 

(a)   Routing  of  cars, 

37.  The  public  can  best  be  served  by  a  street  railway  company  when 
the  company  is  able  to  route  its  cars  so  that  tlie  car  movement  will 
P.U.R.1915D. 
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4:onform  to  the  passenger  movement.     West  End  Business  Men's  Asso. 

▼.  United  R.  Co.  (Mo.)  482. 

(h)  Suffieiency  of  service. 

38.  A  street  railway  company  cannot  reasonably  be  required  to  pro- 
iride  itself  with  a  reserve  of  rolling  stock  sufficient  to  insure  seats  for 
all  passengers  offering  themselves  during  festivals  or  other  special  events 
when  such  reserve  rolling  stock  would  necessarily  be  idle  on  other 
occasions,  and  would  be  almost  entirely  unproductive  as  an  investment. 
Camara  de  Comercio  v.  Manila  Electric  R.  k  Light  Co.  (P.  I.)  977. 

39.  The  standard  of  adequate  service  requires  that  a  street  railway 
company  maintain,  during  rush-hour  periods,  morning,  noon,  and  even- 
ing, a  reasonable  headway  on  all  its  lines  and  sufficient  cars  thereunder 
so  that  the  average  car  in  the  period  shall  not  be  overcrowded.  Camara 
de  Comercio  v.  Manila  Electric  R.  &  Light  Co.  (P.  I.)  977. 

40.  A  proper  standard  of  safe  service  of  street  railways,  especially 
in  a  city  where  the  streets  are  narrow  and  the  traffic  often  congested, 
requires  that  passengers  be  prohibited  from  riding  on  the  side  boards  of 
cars.  Camara  de  Comercio  v.  Manila  Electric  R.  &  Light  Co.  (P.  I.) 
977. 

41.  The  Manila  Commission  refused  to  limit  the  number  of  passen- 
gers to  be  permitted  on  each  seat  of  street  railway  cars,  or  the  number 
to  be  permitted  to  ride  on  the  front  or  rear  platforms,  holding  that  a 
general  order  prohibiting  overcrowding  would  be  sufficient.  Camara  de 
CJomercio  v.  Manila  Electric  R.  &  Light  Co.  (P.  I.)  977. 

42.  The  Philippine  Commission  upon  requiring  a  standard  of  service 
which  will  prevent  overcrowding  of  street  cars  under  average  condi- 
tions will  not  require  the  company  to  place  signs  on  cars  indicating 
when  the  car  is  full,  but  will  leave  the  company  free  to  work  out  the 
details  as  to  the  manner  in  which  adequate  service  shall  be  maintained. 
Camara  de  Comercio  v.  Manila  Electric  R.  &  Light  Co.  (P.  I.)  977. 

(c)  Car  operators, 

43.  The  Massachusetts  Public  Service  Commission  refused  to  grant 
the  application  of  an  electric  street  railway  company  for  permission  to 
operate  an  electric  car  in  charge  of  one  man.  Re  Milford,  A.  &  W. 
Street  R.  Co.   (Mass.)   791. 

44.  A  charge  that  a  street  railway  company  employs  inadequately 
trained  men  for  the  operation  of  its  cars  was  held  not  sustained  on  evi- 
dence that  the  men  were  subjected  to  educational  and  physical  tests 
or  given  a  period  of  from  ten  days'  to  two  weeks'  instruction  in  the 
company's  rules  and  city  ordinances  governing  the  operation  of  the 
company's  lines,  and  were  then  sent  out  in  the  hands  of  experienced 
motormen  and  given  from  forty  to  sixty  days'  instruction  in  the  opera- 
tion of  the  cars  before  being  intrusted  with  the  operation  themselves; 
and  where  an  investigation  by  a  witness  riding  on  about  fifty  cars 
showed  no  instance  in  which  either  the  motorman  or  the  conductor 
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operated  the  car  iii  any  manner  other  than  satisfactory.     Gamara  de 

Comorcio  v.  Manila  Electric  R.  &  Light  Co.  (P.  I.)  977. 

(d)  Equipment. 

45.  The  use  of  the  front  doors  of  street  cars  as  exits  is  to  be  en- 
couraged. West  End  Business  Men's  Asso.  v.  United  R.  Co.  (Mo.) 
482. 

46.  The  Sterling  fender, .  which  is  in  the  nature  of  a  plow-shaped 
wheel  guard,  located  immediately  in  front  of  the  wheels  of  street  cars* 
at  a  distance  of  about  3  inches  from  the  surface  of  the  track,  is  not 
inadequate  for  the  service  in  a  city  where  basket  fenders  are  useless 
because  of  sharp  curves  and  narrow  streets.  Camara  de  Comercio  y. 
Manila  Electric  R.  &  Light  Co.  (P.  I.)   077. 

47.  The  equipment  of  the  lighter  rolling  stock  of  a  street  railway 
with  ratchet-geared  hand  brakes  is  adequate  for  a  tropical  city  in  which 
the  cars  are  operated  over  lines  with  very  few  and  very  low  grades,  and 
the  cars  are  run  at  a  comparatively  low  speed.  Camara  de  Comercio 
v.  Manila  Electric  R.  &  Light  Co.  (P.  I.)   077. 

(e)  Heating  and  8anitati€ni. 

48.  Forced  ventilation  heaters  capable  of  maintaining  a  temperature 
of  from  45  to  70  degrees  Fahrenheit  were  ordered  installed  in  street 
railway  cars  in  St.  Louis,  such  cars  to  be  heated  in  the  winter  sea- 
son before  being  placed  in  service,  temperature  inside  the  car  to  be  as- 
certained by  the  reading  of  a  Fahrenheit  thermometer  suspended  at 
substantially  the  middle  of  the  car.  West  End  Business  Glen's  Asso. 
V.  United  R.  Co.  (Mo.)  482. 

49.  Cars  used  for  the  transportation  of  street  railway  passengers 
were  ordered  to  be  free  from  filth  and  rubbish,  and  to  be  fumigated  at 
least  once  a  week,  cars  not  found  to  be  in  a  sanitary  condition  to  be 
withdrawn  from  service.  West  End  Business  Men's  Asso.  v.  United 
R.  Co.  (Mo.)   482. 

60.  Ventilating  devices  capable  of  changing  the  air  in  street  railway 
cars  from  six  to  ten  times  per  hour,  when  the  car  is  moving  at  a  rate 
of  speed  not  less  than  7  nor  more  than  8  miles  per  hour,  were  ordered 
installed  in  the  street  railway  cars  in  St.  Louis.  West  End  Business 
Men's  Asso.  v.  United  R.  Co.    (Mo.)    482. 

51.  The  general  welfare  of  the  public  demands  that  smoking  on  street 
cars  be  prohibited  except  on  the  three  rear  seats  when  the  weather  is 
sufliciently  mild  to  keep  the  windows  open.  West  End  Business  Men's 
Asso.  V.  United  R.  Co.   (Mo.)    482. 

e.  Telephones. 

1.  In  general. 

Temporary  inadequate  telephone  service,  not  ground  for  refusing  in- 
crease of  rates,  see  Rates,  C2. 
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Increased  telephone  rates  authorized  to  furnish  revenue  to  give  all  day 
Sunday  Bervice,  see  Rates,  72. 

52.  Telephone  subscribers  are  entitled  to  receive  service  of  a  satis- 
factory grade  although  the  utilities  undertake  to  furnish  such  service 
free  of  charge.    Re  Kingston  Teleph.  Go.  (Wis.)  830. 

63.  The  service  over  rural  lines  cannot  be  maintained  where  the 
individual  farmers  are  supposed  to  furnish  all  renewals  of  equipment 
and  there  is  no  organization  or  individual  to  be  held  responsible  for 
the  up-keep  of  the  entire  line.    Re  Kingston  Teleph.  Co.  (Wis.)   839. 

54.  A  telephone  company  furnishing  local  exchange  service  is  not 
obligated  to  connect  a  calling  patron  with  a  subscriber  who  is  In  ar- 
rears and  refuses  to  pay  for  the  service.    Crider  v.  Waters  (Mo.)  1044. 

55.  Subscribers  in  a  given  locality  are  better  served  by  being  in- 
cluded as  part  of  a  local  service  area  of  another  community  than  they 
would  be  if  set  apart  in  a  theoretical  area  by  themselves  and  compelled 
to  pay  toll  for  outside  communications,  where  it  appears  that  from  80 . 
to  85  per  cent  of  their  messages  terminate  in  the  local  service  area  of 
the  place  with  which  they  are  connected.  Meerbott  v.  New  York 
Teleph.  Co.  (N.  J.)  369. 

B.  Standard. 

56.  Standards  of  telephone  service  prescribed  by  the  Commission 
will  be  expected  to  be  strictly  complied  with,  while  rates  producing 
a  7  per  cent  return  upon  the  investment  are  allowed  to  stand.  Ander- 
son V.  Pierce  County  Teleph.  Co.    (Wis.)   330. 

d.  Metallic  or  growided  aystem. 

57.  The  fact  that  a  telephone  company  has  entered  into  a  contract 
with  farm  subscribers  on  its  exchange,  providing  that  rates  for  gprounded 
service  are  not  to  be  disturbed  for  a  period  of  five  years,  is  not  a  bar 
to  the  establishment  of  a  metallic  circuit  on  the  rest  of  its  line  within 
a  city,  where  it  appears  that  the  existence  of  an  electric  plant  within 
the  city  makes  the  operation  of  a  grounded  system  therein  impossible; 
that  the  bulk  of  the  traffic  in  which  the  city  subscribers  are  interested  is 
within  the  city  itself;  and  that  the  combination  of  grounded  and  me- 
tallic plants  is  not  uncommon  and  is  recognized  as  a  necessity  from  the 
standpoint  of  economic  development,— especially  where  the  agreement 
between  the  company  and  the  subscribers  on  the  farm  lines  is  contin- 
gent upon  the  authority  of  the  Commission  to  change  it,  and  it  can  be 
abrogated  at  any  time  that  the  public  service  may  require.  Re 
Lincoln  Teleph.  &  Teleg.  Co.  (Neb.)   803. 

58.  The  fact  that  misrepresentations  were  inadvertently  made  by 
representatives  of  a  telephone  company  in  inducing  subscribers  to  con- 
sent to  a  change  from  a  grounded  to  a  metallic  service  should  not  stand 
in  the  way  of  the  establishment  of  such  service,  where  it  appears  that 
public  convenience  requires  it,  that  the  company  made  an  honest  effort 
to  correct  such  misrepresentations,  and  that  a  substantial  majority  of 
P.U.R.1915D.  76 
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the  subscribers  desire  the  better  service.     Re  Lincoln  Teleph.  k  Teleg. 

Co.   (Neb.)   803. 

59.  A  telephone  company  acting  reasonably  and  with  a  proper  re- 
gard to  public  interests  should  be  permitted  to  change  its  equipment 
from  a  grounded  to  a  metallic  circuit,  notwithstanding  the  objection  of 
a  small  portion'  of  its  subscribers,  who  insist  upon  the  continuance  of 
the  grounded  system  because  it  affords  a  cheaper  service.  Re  Lincoln 
Teleph.  &  Teleg.  Co.   (Neb.)   803. 


4.  PhyHtfal  connection. 

GO.  Two  telephone  companies  were  ordered  to  re-establish  physical 
connection  between  their  lines,  it  appearing  that  such  connection  had 
previously  been  established,  that  it  could  be  re-established  at  small 
«xpense,  that  a  portion  of  the  connecting  line  already  built  was  use- 
.  less  for  any  other  purpose,  and  that  the  service  to  be  furnished  was 
reasonably  required  by  the  subscribers  of  one  of  the  companies.  Farm- 
era'  Co-op.  Teleph.  Co.  v.  People's  Teleph.  Co.  (Wis.)   835. 

5.  Metered  service, 

61.  A  telephone  company  was  not  required  to  equip  at  its  own  ex- 
pense the  telephones  of  measured-service  subscribers  with  meters  or 
registers  to  record  the  niunber  of  calls,  but  was  ordered  to  equip  the 
telephone  station  of  any  subscriber  making  a  request  therefor  with  a 
suitable  recording  device  which  will  immediately  register  every  local 
message  charged  to  his  account,  and  to  charge  a  sum  not  exceeding 
$1.50  per  year  or  any  fraction  of  a  year  for  installation  and  main- 
tenance.    Re  Caro  (Mass.)  792. 

6,  Switcliing  service. 

62.  A  telephone  company  may  properly  promulgate  and  enforce  a  rule 
restricting  switching  service  to  rural  subscribers,  as  all  city  or  village 
subscribers  should  pay  the  rate  that  applies  to  city  or  village  subscribers 
for  the  class  of  service  furnished.     Re  Ross  (111.)   646. 

/.  Water. 

1.  In  general. 

63.  The  Commission  cannot  order  a  reduction  in  water  rates  because 
the  water  furnished  consumers  is  impure,  since  the  only  rates  recogniza- 
ble presuppose  proper  service.  Kennison  v.  Madison  Water  Co.  (Me.) 
247. 

64.  The  Maine  Commission,  upon  finding  the  truth  of  allegations 
that  water  furnished  to  a  village  for  domestic  purposes  by  a  water 
company  was  "unfiltered  and  impure,"  ordered  the  company  to  take 
inmiediate  steps  to  furnish  the  village  with  pure  water  for  domestic 
purposes,  to  report  its  plans  and  progress  within  thirty  days,  and  to 
P.U.R.1915D. 
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prosecute  the  work  will  all  possible  diligence  and  expedition,  but  re- 
fused to  recommend  any  particular  method  of  improving  the  condition 
of  the  water,  or  any  particular  source  to  which  the  company  might 
go  for  a  supply,  where  it  appeared  that  the  complainants  and  a  very 
considerable  portion  of  the  population  of  the  village  objected,  because 
of  the  expense,  to  the  installation  of  a  filtration  plant,  or  to  the  taking 
of  water  from  a  more  distant  source,  and  also  took  no  steps  to  prevent 
or  diminish  the  contamination  of  the  existing  source.  Kennison  v. 
Madison  Water  Co.   (Me.)   247. 

65.  An  individual  who  distributes  to  persons  purchasing  lots  from 
him,  water  procured  from  a  water  company,  was  ordered  to  pay  to 
the  company  his  monthly  bills  in  advance  on  or  before  the  10th  day 
of  each  month  so  as  to  procure  a  continuous  and  adequate  supply  of 
water  to  his  consumers,  and  was  given  permission  to  require  pay- 
ments in  advance  as  necessary,  such  payments  to  be  made  on  or  before 
the  5th  day  of  each  month,  and  to  disconnect  any  consumers  who  fail 
to  make  advance  payments  when  demanded  on  or  before  the  10th  of 
each  month.     Re  Courtright    (Cal.)    727. 

2.  Flat  rate  or  meter  service, 

66.  A  mimicipality  owning  its  own  water  plant  was  permitted  to 
install  meters  and  to  substitute  meter  rates  for  flat  rates,  in  order 
to  conserve  its  water  supply.     Re  Rensselaer   (Ind.)   957. 

67.  A  water  company  may  change  its  service  from  flat  rate  to  meter 
without  an  order  of  the  Commission  except  where  such  improvement  in- 
volves the  issuance  of  stock,  bonds,  or  other  evidences  of  indebtedness. 
Re  Bakersfield  Water  Co.   (Cal.)   616. 

68.  The  Maine  Commission  refused  to  require  a  water  company  to 
abolish  its  flat-rate  system  of  charges  and  to  install  meters,  which  would 
necessitate  a  considerable  capital  outlay,  until  the  nature  and  cost  of 
changes  made  in  conformity  with  an  order  of  the  Commission  that  the 
company  improve  the  quality  of  the  water  furnished  for  domestic  uses 

were  determined.    Kennison  v.  Madison  Water  Co.  (Me.)  247. 

0.  Discontinuance  of  service, 

69.  A  water  company  serving  a  double  house  from  a  single-service 
pipe  at  a  flat  rate  has  no  right  to  shut  ofT  the  water  where  a  tenant 
has  assumed  responsibility  for  the  payment  for  the  water  furnished  to 
his  portion  of  the  house  by  the  payment  of  one  half  of  the  charge  for 
the  whole  house  for  one  year,  although  the  owner,  by  an  agreement 
with  the  company,  was  responsible  for  all  water  furnished  to  the  house, 
and  no  payment  had  been  made  for  the  water  furnislied  to  the  other 
half.     Burdick  v.  Tintern  Manor  Water  Co.   (N.  J.)   293. 

SERVICHB  AREA. 

Locality  included  as  part  of  another  telephone  service  area,  see 
Service,  55. 
P.U.R.1915D. 
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SERVICE  CONNECTIONS. 

Power  of  CommiBsions  to  order  refund  of  amount  collected  for 
installing  service  connections,  see  Commissions,  16. 

Reasonableness  of  fee  for  tapping  water  mains  in  street  and  lay- 
ing laterals  to  consumers*  property,  see  Rates,  83. 

Reasonableness  of  rule  requiring  replacement  at  the  consumer's 
expense  of  meter  inlet  connection,  see  Sebvice,  16. 

SIDE  BOARDS. 

Permitting  street  car  passengers  to  ride  on,  see  Sebvice,  40. 

SIDE  TRACKS. 

Requiring  construction  of  side  tracks  without  compensation,  see 

CoNSTiTxrriONAL  Law,  7. 
Agreements  for,  see  Service,  26-29. 

SIGNS. 

Indicating  full  street  cars,  see  Service,  42. 

SINKING  FUND. 

Method  of  computing  depreciation,  see  Depreciation,   3,  4. 

SISTER  STATE. 

Conclusiveness  of  order  of  Commission  of,  as  to  public  necessity 
of  terminal  track  facilities  at  stock  yards,  see  Orders,  3. 

Power  of  Commission  to  direct  movement  of  trains  in,  see  Sbbvig^ 
7. 

SI.EEPING  CARS. 

Regulation  of  upper  berths  in,  see  Constitutional  Law,  6. 

SMOKING. 

On  street  cars,  see  Service,  51. 

SOUTH  DAKOTA. 

Free  telephone  service  as  violation  of  South  Dakota  An ti -pass  Law, 
see  Discrimination,  21. 

SPECIAL  LAW. 

Act  conferring  corporate  powers  upon  boards  of  public  utility 
commissioners   created   by    it,    as   special    law,    see   Ooiniis- 

SIGNS,    1. 

SPECIAL  RATES. 

For  party  line  business  telephones  in  the  country  disapproved,  see 
Rates,  71. 

SPUR  TRACKS. 

Requiring   construction   of,   without   compensation,   see   CONBTITU- 
TioxAL  Law,  7. 
P.U.R.1915D. 
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STANDARDS. 

Of  service  for  strpet  rnilways,  see  ScbvicK)  31,  82. 
Of  tolcphone  service,  see  Service,  56. 

STATUTE  OF  LIMITATIONS. 

See  LiMiTATioiN  OF  Actions. 

STATUTES. 

Act  conferring  corporate  powers  upon  boards  of  public  utility 
commissioners  created  by  it  as  a  special  law,  sec  Commis- 
sions, 1. 

Jurisdiction  of  Commission  to  pass  upon  validity  of  Public  Service 
Commission  act,  see  Commissions,  13. 

Power  of  Commissions  to  declare  whether  a  statute  has  been  re- 
pealed, see  Commissions,.  14. 

Purpose  of  statutes  requiring  railroad  leases  to  be  approved  by 
the  Commission,  see  Leases,  1. 

Application  of  anti-monopoly  statute  to  public  service  corpora- 
tions, see  Monopoly  and  Competition,  3. 

Effect  of  subsequent  creation  of  Public  Service  Commission  upon 
maximum  rate  statute,  see  Rates,  10. 

Construction  of  the  West  Virginia  Statute  as  to  regulation  of 
public  service  corporations,  see  Rates,  11. 

Retroactive  operation  of  statute  authorizing  Commission  to  ad- 
just excessive  charges,  see  Repabation. 

1.  The  Illinois  Public  Utility  act  (Laws  1913,  p.  490)  does  not,  by 
defining  certain  words  and  terms  as  therein  used,  explaining  their  moan- 
ing as  employed  in  the  act,  include  matters  not  embraced  in  its  title, 
"An  Act  to  Provide  for  the  Regulation  of  Public  Utilities."  State 
Public  Utilities  Commission  v.  Monarch  Refrigerating  Co.    (111.)    119. 

STERUNG  FENDER. 

For  street  cars,  see  Service,  46. 

STOCK. 

See  Secubitt  Issues. 

STOCK  CARS. 

Charge  for  disinfecting,  see  Rates,  55-57. 

STOCKHOLDERS. 

Special  rate  for  telephone  service  to,  as  discrimination,  see  Dis- 
chimin  ation,  10-18. 

1.  A  stockholder  of  a  holding  company  which  has  purchased  a  con« 
trolling  interest  in  certain  railway  systems  of  a  city  has  not  auflfored 
special  damage  entitlin^r  him  to  assert  the  rights  of  the  public  in  a 
suit  to  have  such  combination  declared  an  unlawful  monopoly,  wher* 
he  bought  the  stock  with  the  knowledge  of  the  intention  to  do  the 
P.U.R.1915D. 
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things  complained  of,  and  the  stock  is  worth  more  than  he  paid  for  it. 

Continental  Secur.  Co.  v.  Interborough  Rapid  Transit  Co.   (C.  C.  A.) 

38. 

STOCKYARD  COMPANY. 

Jurisdiction  of  Commission  over,  see  Com  mission's,  9,  10. 

STOCKYARDS. 

Terminal  facilities  at,  see  Cektificate  of  Convenience  and  Ne- 
cessity, 1-3,  5,  6. 

Power  of  Commissions  to  direct  reconstruction  of,  see  Commis- 
sions, 9,  10 

Requiring  railroad  company  to  install  scales  at,  as  denial  of  due 
process,  see  Constitutional   Law,  9. 

Conclusiveness  of  order  of  Commission  of  sister  state  as  to  public 
necessity  for  proposed  construction  of  terminal  facilities  at, 
see  Orders,  3. 

Duty  of  railroads  to  maintain  terminal  facilities  at,  see  Rail- 
roads, 1. 

Granting  of  certificate  of  convenience  and  necessity  for  terminal 
facilities  at,  to  a  new  and  independent  company,  see  Rail- 
roads, 2. 

Charge  for  disinfecting  by  railroad,  see  Rates,  55. 

STORAGE  BATTERY. 

Reasonableness  of  rule  of  electric  company  providing  for  a  discon- 
tinuance  of   service   upon   exhaustion   of,   see   Service,    14. 

STORAGE  PLANT. 

Jurisdiction  of  Commission  over  cold  storage  plant,  see  Commis- 
sions, 12. 
Cold  storage  plant  as  a  public  utility,  see  Public  Utilitt,  3. 

STORES. 

Allowance  for,  as  working  capital  in  valuation  proceedings,  see 
Valuation,  40,  41. 

STRAIGHT  LINE. 

Method  of  computing  depreciation,  see  Depreciation,  5. 

STREET  RAILWAYS. 

Discrimination  in  rates,  see  Discrimination,  1. 
Amount  of  return  held  reasonable,  see  Return,  18-20. 
Jurisdiction   of   Commission   as  to  the   extension   of   service,   see 

Service,  9. 
Service  by  generally,  see  Service,  31-51. 
Operation  of  electric  cars  in  charge  of  one  man,  see  Return,  lip 

SebvicFm  43. 
Training  of  car  operators,  see  Service,  44. 
P.U.R.1915D. 
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Equipment  of  street  cars,  see  Service,  4&-47. 

Heating,  ventilation,  and  sanitation  of  cars,  see  Sebvige,  48-50. 

Smoking  on  cars,  see  Service,  51. 

Valuation  of,  see  Valuation,  4. 

1.  The  approval  of  the  New  Jersey  Board  of  Public  Utility  Com- 
missioners  is  not  required  upon  the  granting  of  an  ordinance  permitting 
a  street  railway  company  to  lay  a  double  track  in  place  of  a  single 
track,  where  the  company  has  the  right  to  the  use  of  the  street  under 
the  original  ordinance  granting  it  the  privilege  of  laying  a  single  track, 
therein.    Re  Public  Service  R.  Co.   (N.  J.)   538. 

2.  The  provisions  of  the  New  Jersey  limited  franchise  act  (Laws 
1906,  p.  50;  3  Comp.  Stat  p.  3562,  Amended  Laws  1012,  p.  756)  with 
respect  to  notice  and  consent  need  not  be  complied  with  in  the  passage 
of  an  ordinance  granting  a  street  railway  company  the  right  to  lay  a 
double  track  in  place  of  a  single  track,  where  the  provisions  of  the 
statute  with  reference  to  notice  and  consent  were  complied  with  upon 
the  passage  of  the  original  ordinance  granting  the  right  to  lay  the 
single  track.     Re  Public  Service  R.  Co.    (N.J.)   638. 

3.  The  compulsory  relocation  of  a  track  of  a  street  railway  com- 
pany in  a  highway  whereby  much  of  the  investment  of  the  existing 
location  would  be  lost,  and  an  additional  expense  in  excess  of  $25,000 
occasioned,  would  be  justified  only  by  a  clear  showing  of  improved  con- 
ditions of  service  and  safety  of  operation.  Re  Connecticut  Co.  (Conn.) 
1099. 

4.  A  street  railway  company  will  not  be  compelled  to  change  the 
location  of  its  track  in  a  66-foot  highway  from  a  point  about  15  feet 
from  the  westerly  fence  line  to  a  point  about  15  feet  easterly  near  the 
center  of  the  highway,  on  the  ground  that  it  would  eliminate  the  chanco 
of  unnecessary  disturbance  of  the  highway  if  the  company  should  decide 
in  the  near  future  to  install  double  tracks  in  the  center  thereof,  and 
remove  dangerous  conditions  at  private  driveways  leading  from  abutting 
property,  it  appearing  that,  in  addition  to  a  considerable  loss  to  the 
company,  occasioned  by  such  relocation,  the  neighborhood  was  sparsely 
settled;  that  there  was  ample  room  for  vehicular  traffic;  that  such  dan- 
ger as  existed  with  reference. to  private  driveways  could  be  remedied 
at  small  expense;  and  that  there  was  no  necessity  or  intention  on  the 
part  of  tlie  company  of  using  two  tracks  within  five  or  ten  years.  Re 
Connecticut  Co.    (Conn.)    1099. 

5.  All  defective  tracks  of  a  street  railway  company  causing  un- 
necessary noises  or  jarring  were  ordered  replaced  or  repaired  within 
ninety  days  from  the  effective  date  of  the  Commission  order,  and  were- 
directed  thereafter  to  be  kept  free  from  such  objection.  West  End 
Business  Men's  Asso.  v.  United  R.  Co.   (Mo.)   482. 

6.  In  considering  an  application  of  a  street  railway  for  authority 
to  relocate  a  portion  of  its  lines,  the  adequacy  and  convenience  of  the 
service  are  to  be  considered  above  the  preservation  or  enhancement  of 
property  values  and  business  conditions  along  the  old  and  proposed, 
routes.     Re  Lincoln  Traction  Co.   (Neb.)   269. 

P.U.R.lflir)!). 
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STREET  TRAFFIC 

Power  of  Commission  to  regulate,  see  Sebvige^  IOl 

SUBMERGED  I.Ain>. 

Valuation  of,  see  Valuation,  34,  35.' 

SUMMER  RESORTS. 

Within  city  limits  not  to  be  regarded  as  potential  telephone  ex- 
change^ see  Rates,  63. 

SUNDAT  SERVICE. 

Increased  rates  for  telephones  authorized  to  furnish  revenue  to 

give  all  day  Sunday  service,  see  Rates,  72. 
Operation   of   Sunday  local   passenger  trains,   see   Sebvice,  24. 

SUPPLIES. 

Allowance  for,  as  working  capital  in  valuation  proceedings,  see 
Valuation,  40,  41. 

SWITCHING  SERVICE. 

Order  regulating  switching  charges  for  services  rendered  by  one 
railroad  to  another,  as  a  denial  of  due  process,  see  Constitu- 
tional Law,  6. 

Rates  for,  voluntarily  established  by  several  railroads,  not  to  be 
changed  in  proceedings  in  which  all  the  railroads  are  not 
parties,  see  Proceedings,  1. 

Rates  for  railroads,  see  Rates,  58,  59. 

Rates  for  telephone  switching  service,  see  Rates,  75-77. 

Amount  of  profit  allowed  a  telephone  company  for,  see  Return,  22. 

Rural  switching  service  not  to  be  rendered  to  city  subBcribers  of 
telephones,  see  Service,  62. 

TAPPING  FEE. 

For  water,  see  Rates,  83. 

TAXES. 

Jurisdiction  of  Commission  over  payment  of  mill  tax,  see  CJoM* 
MISSIONS,    5. 

During  construction,  allowance  for,  in  overhead  expenses,  see 
Valuation,  21,  22. 

1.  A  waterworks  company  is  liable  for  taxes  upon  its  property 
assessed  and  due  before  the  award  in  a  proceeding  by  the  municipality 
to  acquire  such  property,  although  possession  of  the  plant  is  taken 
during  the  same  year  in  which  the  property  is  assessed.  Oshkosh 
Waterworks  Co.  v.  Railroad  Commission   (Wis.)   336. 

TELEPHONES. 

Apportionment  of  earnings,  upon  ordering  physical  connection  of, 
see  Apportionment,  4. 
P.U.R.1915D. 
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Merger  of  telephone  companies,  see  Ck>NSOUl>ATiON,  Mebgeb  and 

Sale,  1,  2. 
Excessive  penalties  for  impartial  enforcement  of  regulation,  see 

CONSTITUTIONAL  LaW,   19. 

Depreciation  of  plant,  see  Depreciation. 

Discrimination  in  rates,  see  Discbimination,  3,  10-12,  14,  20,  21. 
Special  rates  to  stockholders  as  discrimination,  see  Discrimina- 
tion, 16-18. 
Special  rates  to  persons  owning  instruments,  as  discrimination,  see 

Discrimination,  17,  19, 
Extension  of  line  into  field  already  occupied,  see  Monopoly  and 

Competition,  6-7. 
Reasonableness    of    rules    requiring    prepayment    for    service,    see 

Payment,  6,  7. 
Mutual  telephone  company  rendering  service  to  its  members  at 

cost  as  public  utility,  see  Public  Utility,  4. 
Rates  for,  see  Rates. 
Charge  for  changing  wall  telephones  to  desk  telephone,  see  Rates, 

74. 
Necessity  of  keeping  suitable  records  of  business  for  inspection  by 

Commission,  see  Records,  1. 
As  to  reasonableness  of  return,  see  Retttrn,  21-24. 
Service  by,  see  Service. 
Duty  to  connect  with  a  subscriber  who  refuses  to  pay  for  service, 

see  Service,  54. 
Locality  included  as  part  of  another  service  area,  see  Service,  55. 
Change   from   grounded   circuit  to   metallic   circuit,   see   Service, 

57-69. 
Physical   connection .  ordered    when   it    could   be   established    at   a 

small  expense,  see  Service,  60. 
Metered  service,  see  Service,  61. 
Rural   switching  service  not  to  be  rendered   to   city   subscribers, 

see  Service,  62. 
Security  issues,  see  SBcuRrrr  Issues,  12,  16. 
Valuation  of  property  of,  see  Valuation. 

1.  A  telephone  company  which,  upon  the  date  the  Public  Utility  act 
became  effective,  had  a  franchise  to  operate  within  a  village,  which 
franchise  was  in  full  force  and  effect,  with  some  seven  or  eight  years 
yet  to  run,  and  which  had  a  toll  line  with  cross  arms  thereon,  the  wires 
being  connected  with  a  switchboard  owned  by  the  company  and  located 
in  a  private  residence,  and  which  also  owned  several  telephones  installed 
in  various  places  of  business  within  the  village  which  were  connected 
with  the  switchboard  by  means  of  the  said  wires,  does  not  require  a 
certificate  of  convenience  from  the  Commission  in  order  to  operate  its 
telephone  system,  although  at  the  time  when  the  Public  Utilities  act 
became  effective  and  for  some  time  both  before  and  after  that  date  it 
had  suspended  operation,  where  nothing  appeared  to  have  been  done 
by  the  company  that  would  indicate  in  any  way  that  it  intended  to 
P.U.R.1915D. 
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abandon  its  property  or  to  permanently  cease  operation  in  the  village. 

Daniels  Teleph.  Co.  v.  People's  Teleph.  Co.   (111.)   761. 

2.  A  telephone  company  owning  and  operating  a  system  within  a 
village,  which  furnished  all  the  wire  and  some  of  the  instruments  and 
poles  for  farmers'  lines  connected  with  its  exchange,  and  for  which 
lines  it  does  the  switching,  and  which  performs  the  current  maintenance 
work  for  these  lines,  may,  if  it  finds  it  impractical  to  continue  the  old 
arrangement  whereby  the  individual  farmer  furnished  the  necessary 
renewals  of  poles  and  instruments,  reconstruct  these  lines  at  its  own 
expense,  and  charge  all  subscribers  the  regular  rate  of  the  company  for 
rural  service,  based  upon  the  ownership  of  all  equipment  by  the  tele- 
phone company.     Re  Kingston   Teleph.   Co.    (Wis.)    839. 

TENANTS. 

Free  service  to,  as  discrimination,  see  Discbimination,  15. 
Eight  to  require  tenant  to  deposit  security  for  pavmcrt  of  water 

bills,  see  Payment,  4. 
Liability  of,  for  water  furnished  to  premises,  see  Payment,  8,  9. 
Free  service  to,  as  preventing  increase  of  water  rates,  see  Rates, 

80. 
Right  of,  of  a  double  house  to  water,  where  that  furnished  to  other 

part  of  house  has  not  been  paid  for,  see  Sebvice,  69. 

TEBMINAL  FACIUTIES. 

At  stockyards,  issuance  of  certificate  of  necessity  for,  see  Cer- 
tificate OF  Convenience  and  Necessity,   1-3,  5,   6. 

Conclusiveness  of  order  of  Commission  of  sister  state  as  to  pub- 
lic necessity  for  proposed  construction  of,  at  stockyards,  see 
Obdebs,  3. 

Duty  of  railroad  to  maintain,  at  stockyards,  see  Railboads,  1. 

Granting   certificate   of   convenience   and   necessity   for,   at   stock- 
yards to  a  new  and  independent  company,  see  Railaoads,  2. 
\ 
THROUGH  ROUTE  AND  JOINT  RATE. 

Power  of  Commission  to  establish  a  second,  see  Rates,  16. 

Power  of  Commission  over  establishment  of,  see  Sebvice,  6. 

By  railroad  with  automobile  stage  line,  see  Sebvice,  17. 

TICKETS. 

Collection   of   excess   fares    from   passengers   without   tickets,   see 

Rates,  52-54. 
Order    permitting    steam    railroads    to    collect   excess    fares   from 

passengers   not   provided   with,    as   made   inapplicable   to   in- 

terurban  railways,  see  Rates,  45. 
School  tickets  on  interurban  railways,  see  Rates,  46,  48. 

TIDE  IiANDS. 

Valuation  of,  see  Valuation,  34,  35, 
P.U.R.1915D. 
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TITItE. 

Effect  of  dispute  as  to  title  of  land  in  valuation  proceedings,  see 
Valuation,  38. 

TITLE  OF  STATUTE. 

Sufficiency  of,  see  Statutes,  1. 

TRAINMEN. 

Training  of,   for   street  car   service,   see  Service,   44. 

TRANSFER  COMPANIES. 

Jurisdiction  of  Commission  over,  see  Commissions,   11. 
Discrimination   in  baggage*  transfer   privileges,   see   Discrimina- 
tion, 23. 

TRANSFERS. 

System  of  street  railway  transfers  held  satisfactory,  see  Rates,  (51. 

TRANSMISSION  UNE. 

Security  issues  for  cost  of,  see  Sbcubitt  Issues,  11. 

TRIAI.. 

Statute  creating  presumptions  as  infringing  upon  right  to  trial 

by  jury,  see  Constitutional  Law,  18. 
Order  fixing  rates  to  be  given  actual  trial  where  evidence  of  its 

unreasonableness  is  conflicting  or  uncertain,  see  Hex  urn,  2. 

tmi.OADING. 

Facilities  for  unloading  cars,  see  Service,  30. 

UNREASONABLENESS. 

Distinction  between,  and  confiscation,  see  Return,  3-6. 

TTNSATISFACTORT  SERVICE. 

As   ground    for    denying    increase    in    rates,    although    return    is 
insufficient,  see  Rates,  32. 

tTPPER  BERTHS. 

Regulation  of,  in  sleeping  cars,  see  Constitutional  Law,  6. 

USE  OF  MULTIPI^S. 

In  valuation,  see  Valuation,  37. 

VALUATION. 

J.  In  general,  1^8, 
II,  PMvpose  of  valuation^  9, 
III.  Ascertainment  of  value  or  costf  1(^19, 
a.  In  general,  10^15, 
h.  Original  cost,  16,  17. 
c.  Reproduction  coat,  18,  19. 
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IV,  Nonphy steal   elements   tending   to   inct'ease   vtilue   or  costp 
20^26. 
a.  Overhead  expenses,  20^22. 
h,  Pavement  over  mains,  23,  24, 
c.  Bond  discount  and  brokerage,  25,  26. 
V.  Valuation  of  particular  kinds  of  tangible  property,  27—42, 

a.  Property  not  used  or  useful  in  public  service,  27^-32, 

1,  In  general,  27,  28, 

2,  Abandoned  or  superseded  property,  29— 31. 

3,  Investment  in  excess  of  present  needs,  32* 

b.  Land  and  buildings,  33—39, 

1.  In  general,  33—36. 

2.  Use  of  multiples,  37. 

3.  Disputed  title,  3S, 

4.  Cost  of  acquisition,  39. 

c.  Working  capital,  40—42. 

VI.  Valuation  of  particular  kinils  of  intangible  property,  43— S9. 

a.  Going  value,  43— S2. 

1.  In  general,  43—51. 

2.  Amounts  allowed,  52. 

b.  Franchises,  53—55. 

c.  Rights  of  xcay,  consents,  etc.,  56,  57, 

d.  Water  rights,  5S,  59. 

I,  In  general. 

Finding  as  to  value  by  trial  court  as  original  question  of  fact,  see 
Appeal  and  Review,  2. 

Findings  of  Commission  as  to  allowance  for  engineering  expenses  ap- 
proved by  trial  court,  not  disturbed  upon  review,  see  Appeal  and 
Review,  6. 

Review  of  valuation  fixed  by  Commission,  see  Appeal  and  Review,  12. 

Conditions  as  to  claim  for  value  upon  issuance  of  certificates  of  con- 
venience, see  Certificate  of  Convexience  and  Nec^essity,  4. 

Acceptance  of  report  of  municipal  commission,  see  Evidence,  19. 

Inventory  found  in  the  files  of  utility  as  evidence  of,  see  Evidence,  22. 

Bondholders  as  necessary  parties  in  valuation  proceedings  for  munici- 
pal purchase,  see  Parties,  2. 

1.  A  public  utility  is  entitled  to  earn  a  return  upon  its  present 
value  only,  taking  into  account  the  depreciation  of  its  plant,  and  not 
upon  its  "present  service  efficiency."  Meade  v.  Pacific  Gas  k  Electric  Co. 
(Cal.)   630. 

2.  The  proportionate  cost  of  a  transmission  line  based  upon  the 
relative  kilowatt  hours  used  by  various  companies  should  not  be  allowed 
as  part  of  the  value  of  the  property  of  an  electric  company  in  a  valua- 
tion for  rate-making  purposes,  where  the  line  is  not  owned  by  it,  and 
where  the  charges  for  power  purchased  by  the  company  are  taken  into 
account  as  operating  expenses  in  the  Commission's  classification  of  ac- 
counts; but  transformation  equipment  owned  by  the  company  whose 
P.U.R.1915D. 
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property  is  being  valued  should  be  included  in  the  appraisal.     Camp- 
bell V.  Hood  River  GaB  &  Electric  Co.  (Or.)  855. 

3.  The  Wisconsin  statute  does  not  contemplate  that,  upon  the  ac- 
quirement of  the  property  of  a  waterworks  company  by  a  municipality, 
a  mere  equity  of  redemption  shall  be  valued  by  the  Commission  and 
purchased  by  the  city,  and  consequently  where,  the  compensation  award- 
ed is  sufficient  to  pay  off  all  existing  liens  and  they  are  ripe  for  pay- 
ment, they  must  be  paid  by  the  utility,  and  the  property  turned  over 
to  the  city  freed  from  any  and  all  outstanding  claims;  and  it  is  im- 
material that,  in  order  to  do  so,  the  company  may  be  required  to  pay  a 
premium  to  its  bondholders.  Oshkosh  Waterworks  Co.  v.  Railroad  Com- 
mission  (Wis.)    336. 

4.  The  total  actual  cost  of  the  relocation  of  a  portion  of  a  street 
railway,  and  not  merely  the  excess  cost  of  the  new  line  over  and  above 
that  of  the  line  proposed  to  be  abandoned,  is  properly  chargeable  to 
capital  account,  it  appearing  that  the  company  was  not  responsible, 
in  the  first  instance,  for  the  duplication  resulting  from  such  new  con- 
struction, that  the  old  line  had  not  been  definitely  abandoned  and  re- 
moved, that  the  construction  of  the  new  line  was  occasioned  by  the  ac- 
tion of  the  municipality  in  locating  a  new  high  school,  and  that  the 
acciunulated  maintenance  and  depreciation  fund  of  the  company  was 
not  sufficient  to  take  care  of  the  expense  of  the  relocation.  Re  Lincoln 
Traction  Co.  (Neb.)   269. 

5.  The  cost  of  properties  purchased  for  the  purpose  of  scrapping 
and  substituting  with  other  properties  should  not  be  treated  as  part 
of  the  fixed  investment  of  a  public  utility,  but  should  be  met  out  of 
income,  just  as  any  other  item  of  depreciation.  Camara  de  Comercio 
V.  Manila  Electric  R.  &  Light  Co.  (P.  I.)  977. 

Definitions, 

6.  The  term  "reproduction  cost,  less  depreciation,"  means  the  "repro- 
duction cost,"  less  the  diminution  in  the  value  of  the  physical  elements 
of  the  property,  due  to  use,  age,  obsolescence,  inadequacy,  or  other 
causes,  this  diminution  being  called  depreciation,  plus  the  increase  in 
the  value  of  the  physical  elements  of  the  property,  due  to  age  or  other 
causes,  this  increase  being  called  appreciation.  Re  San  Francisco-Oak-, 
land  Terminal  R.  Co.   (Cal.)   44. 

7.  The  term  "reproduction  cost"  means  the  estimated  cost  in  cash 
of  acquiring  the  operative  right  of  way  and  other  operative  real  estate, 
and  of  reproducing,  in  the  condition  in  which  it  was  acquired,  the 
other  physical  property  of  the  corporation,  as  of  the  date  of  the  valua- 
tion, to  which  are  added  overhead  expenditures  for  engineering,  law, 
interest,  and  similar  items.  Re  San  Francisco-Oakland  Terminal  R. 
Co.    (Cal.)   44. 

8.  The  term  "original  cost"  means  the  original  book  cost,  and  is 
defined  as  the  actual  expenditures  chargeable  to  capital  account,  in 
accordance  with  tlie  Interstate  Commerce  Commission's  classification, 
in  cash  or  its  equivalent  in  terms  of  cash,  made  by  the  carrier  for  its 
operative  property,  as  of  the  date  of  the  valuation.  Re  San  Fraxicisco- 
Oakland  Terminal  R.  Co.    (Cal.)    44. 
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JI,  Purpose  of  valuatioiu 

9.  In  valuing  the  property  of  a  street  railway  company  for  rate- 
making  purposes,  the  omission  of  two  items  aggregating  only  $4,476 
is  too  small  to  exert  any  influence  upon  the  question  of  reasonableness 
of  rates  charged,  where  the  total  value  of  the  property  was  about 
$700,000.    Duluth  Street  R.  Co.  v.  Railroad  Commission  (Wis.)   192. 

///.  Ascertainment  of  value  or  cost, 

a.  In  general. 

10.  Earnings,  if  derived  from  a  reasonable  rate,  are  important  fac- 
tors in  determining  value,  but,  like  all  other  factors,  they  are  not  in 
themselves  conclusive.  Oshkosh  Waterworks  Co.  v.  Railroad  Commis- 
sion  (Wis.)   336. 

11.  A  Commission  docs  not  adopt  an  erroneous  theory  as  to  how 
value  should  be  ascertained  where  it  takes  into  account  every  kind  of 
property  tangible  and  intangible  which  should  be  considered  in  fixing  a 
valuation,  and  makes  a  substantial  allowance  for  going  value,  and  con- 
siders the  reproduction  cost  as  a  very  important  item  in  arriving  at 
the  true  valuation,  but  does  not  fix  tlie  value  of  the  plant  on  the  basis 
of  what  it  would  cost  to  reproduce  it.  Duluth  Street  R.  Co.  v.  Railroad 
Commission   (Wis.)   192. 

12.  In  the  valuation  of  the  property  of  a  public  utility  for  con- 
demnation or  sale  purposes,  the  main  elements  to  be  considered  are 
the  present  value  of  the  physical  property,  the  present  and  prospective 
reasonable  earnings  of  its  business,  the  going  value  thereof,  and  the 
amount  of  money  presently  needed  to  put  the  plant  in  good  condition. 
Oshkosh  Waterworks  Co.  v.  Railroad  Commission  (Wis.)  336. 

13.  In  determining  the  value  of  the  physical  property  of  a  public 
service  corporation,  due  regard  should  be  had  to  the  original  c»st  there- 
of, the  reproduction  cost,  the  amount  of  depreciation,  and  the  amount 
of  obsolescence.  Oshkosh  Waterworks  Co.  v.  Railroad  Commission 
(Wis.)   336. 

14.  The  book  value  of  a  public  utility  property  is  not  a  satisfactory 
basis  for  rate  making,  but  may  be  resorted  to  in  the  absence  of  funds 
for  making  a  physical  valuation.    Re  Idaho  Traction  Co.  (Idaho)  742. 

15.  In  valuing  the  property  of  a  public  utility,  the  ascertainment  of 
the  cost  is  desirable,  but  it  is  not  as  important  as  the  reproduction 
cost.    Duluth  Street  R.  Co.  v.  Railroad  Commission   (Wis.)   192. 

b.  Original  cost. 

16.  In  determining  the  original  cost  of  the  property  of  an  electric 
company  for  rate-making  purposes  expenses  incurred  in  invading  terri- 
tory already  occupied  by  another  company,  it  appearing  that  no  construc- 
tion work  was  done  and  that  the  company's  franchises  had  lapsed,  are 
not,  under  the  Oregon  Commission's  classification  of  accounts,  chargeable 
either  to  capital  account  or  to  operating  expenses;  but  are  direct  charges 
P.U.R.1915D. 
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to  the  corporate  surplus  or  deficit  account,  and  should  be  borne  by  the- 
stoclcholders  whose  chosen  directors  use  such  tactics  in  a  competitive- 
war.     Campbell  v.  Hood  River  Gas  &  Electric  Co.   (Or.)   855. 

17.  The  amoiy^t  expended  by  a  hydro-electric  company  and  charged 
to  its  capital  account  in  the  defense  of  itself  and  its  officers  against 
contempt  proceedings  growing  out  of  tlie  failure  to  observe  a  writ 
of  injunction  designed  to  prevent  it  from  overbuilding,  in  a  dangerous 
manner,  the  overhead  system  of  another  company,  should  be  deducted 
from  the  aggregate  cost  of  its  plant  in  fixing  the  amount  of  its  original 
cost  in  a  valuation  for  rate-making  purposes.  Campbell  v.  Hood  River 
Gas  &  Electric  Co.    (Or.)    855. 

c.  Reproduction  cost. 

18.  In  valuing  the  property  of  a  street  railway  company  by  the- 
reproduction  method,  a  separate  allowance  for  the  fact  that  the  plant 
is  a  co-ordinate  wliole  will  not  be  made.  Duluth  Street  R.  Co.  v.  Rail- 
road Commission    (Wis.)    192. 

to.  In  ascertaining  the  reproduction  cost  of  a  waterworks  company 
in  a  valuation  for  rate-making  purposes,  it  was  held  improper  to  assume 
tliat  60  per  cent  of  the  excavation  would  be  done  by  a  trenching  ma- 
chine, where  the  distribution  system  was  not  laid  by  continuous  con- 
struction, but  rather  was  added  to  from  year  to  year.  Lake  Forest  v. 
Lake  Forest  Water  Co.   (111.)    1008. 

IV.  Nonyhysical  elements  tentling  to  increase  value  or  coat. 

a.  Overhead  expenses, 

20.  In  ascertaining  the  reproduction  cost  of  a  railway  company's 
land  an  allowance  of  interest  on  the  assumed  cost  of  purchase  at  6 
per  cent  for  two  years,  the  entire  assumed  period  of  construction,  was 
held  ample  where  it  appeared  that  none  of  the  bonds  issued  by  any  of 
the  predecessors  of  the  company  had  borne  interest  at  a  rate  in  excess 
of  6  per  cent,  and  that  most  of  the  large  bond  issues  carried  an  interest 
charge  of  only  5  per  cent.  Re  San  Francisco-Oakland  Terminal  R.  Co. 
(Cal.)  44. 

21.  In  the  valuation  of  the  property  of  a  waterworks  company  for 
rate-making  purposes,  such  charges  as  preliminary  cost,  interest,  insur- 
ance, and  legal  expenses  during  construction,  engineering  and  super- 
vision, organization,  contingencies,  etc.,  should  be  given  the  same  con- 
sideration as  a  capital  charge;  that  is,  given  the  cost  of  a  pump,  for 
the  reason  that  one  as  much  as  the  other  represents  an  investment. 
Lake  Forest  v.  Lake  Forest  Water  Co.  (III.)   1008. 

22.  In  the  valuation  of  the  property  of  an  electric  company  for  rate- 
making  purposes  the  estimate  of  the  cost  of  reproduction  new  included 
appropriate  allowances  for  such  engineering,  legal,  and  other  general 
expenses,  casualty  and  other  insurance,  taxes  during  construction,  con- 
struction contingencies,  and  interest  on  outlays  during  the  construction- 
period,  as  would  reasonably  and  inevitably  be  incident  to  the  construc- 
P.U.R.1915D. 
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tion  of  an  operating  plant.    Campbell  v.  Hood  River  Gas  &  Electric  Co. 

(Or.)  866. 

h.  Pavement  over  mains* 

23.  In  the  valuation  of  the  property  of  a  waterworks  company  for 
rate-making  purposes  no  allowance  should  be  made  for  pavements  not 
actually  disturbed  in  the  laying  of  mains.  Lake  Forest  v.  Lake  Forest 
Water  Co.   (111.)   1008. 

24.  The  expenses  of  taking  up  and  replacing  pavements  on  streets 
which  were  unpaved  when  the  gas  mains  were  laid  need  not  be  included 
when  valuing  the  property  of  a  gas  company  on  the  basis  of  reproduc- 
tion new,  less  depreciation,  for  the  purpose  of  testing  the  reasonable- 
ness of  rates  fixed  by  municipal  ordinance.  Des  Moines  Gas  Co.  v.  Dea 
Moines   (U.  S.)   577. 

c.  Bond  discount  and  brolcerape. 

25.  Discount  on  bonds  cannot  be  considered  in  determining  the  cost 
of  a  public  utility's  property,  such  an  item  being  really  in  the  nature 
of  an  advance  payment  of  interest  rather  than  a  capital  investment, 
and  should  be  made  up  out  of  income  by  the  creation  of  a  sinking  fund 
or  reserve  sufficient  to  cover  the  item  by  the  time  the  bonds  mature. 
Camara  de  Comercio  v.  Manila  Electric  R.  &  Light  Co.    (P.  I.)    977. 

26.  In  the  valuation  of  the  property  of  a  public  service  corporation 
for  rate-making  purposes,  the  Oregon  Commission  will  not  make  an 
allowance  for  brokerage  fees  or  the  cost  of  obtaining  money,  especially 
where  no  fees  for  this  purpose  have  in  fact  been  paid.  Campbell  v. 
Hood  River  Gas  &  Electric  Co.   (Or.)   855. 

F.   Valuation  of  particular  Jcinds  of  tangible  property. 

a.  Property  not  tised  or  useful  in  puhUc  service. 

1,  In  general, 

27.  In  valuing  the  property  of  a  street  railway  company,  the  Com- 
mission does  not  err  in  disregarding  an  amusement  park  lying  outside 
of  the  state  and  owned  by  the  company,  although  it  may  enhance  the 
earnings  of  the  company.    Duluth  Street  R.  Co.  v.  Railroad  Commission 

(Wis.)   192. 

28.  A  difTerence  between  the  value  of  the  amount  of  water  used  and 
the  total  value  of  the  land  and  water  powers  of  an  electric  utility  waa 
treated  as  nonoperating  property  in  a  valuation  for  rate-making  pur- 
poses.   Campbell  v.  Hood  River  Gas  &  Electric  Co.  (Or.)   856. 

2,  Abandoned  or  superseded  property. 

29.  In  the  valuation  of  the  lands  of  an  electric  company  for  rate- 
making  purposes,  abandoned  power  development  lands  and  a  proposed 
reservoir  site  not  used  or  useful  in  the  public  service  were  excluded. 
P.U.R.1915D. 
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La  Grande  Commercial  Club  ▼.  Eastern  Oregon  Light  k  P.  Co.   (Or.) 

909. 

30.  A  line  of  poles  constructed  by  a  hydro-electric  utility  to  a  large 
•aiwmin  during  a  corapetitive  war,  in  an  unsuccessful  endeaTor  to  obtain 
a  contract  for  supplying  power  to  the  mill,  was  excluded  from  the 
<^rating  property  of  the  company  in  a  valuation  for  rate-making  pur- 
poses, where  the  line  was  never  completed  by  the  installation  of  wire, 
and  therefore  represented  nothing  of  any  use  or  convenience  in  the  public 
service.    CampbeH  v.  Hood  River  Gas  &  Electric  Co.   (Or.)   865. 

31.  In  the  valuation  of  the  property  of  an  electric  company  for  rate- 
making  purposes  properties  at  a  disused  plant,  all  inactive  equipment 
at  a  used  plant,  and  the  remaining  unused  portions  of  a  municipal 
Ughtlog  system  formerly  in  service,  but  since  disn;i;»atled,  were  excluded 
from  the  inventory  of  the  operating  property.  Campbell  y.  Hood  Hive^ 
G^  .4t  Electric  Cp.   (Or.)   855. 

d.  investment  in  excess  qf  present  needs, 

32.  In  the  valuation  of  the  property  of  a  hydro-electric  company  for 
rate-making  purposes,  riparian  land  and  the  right  to  use  the  flow  of 
the  stream  incident  thereto  beyond  the  amount  actually  used  and  use- 
ful lor  the  eonvenienoe  of  the  public  were  treated  aa  Aonoper^tibig  prop- 
erty, and  a  tract  of  land  qonstituting  a  power  site  for  possible  future 
development,  but  not  used  for  the  conveniwoe  of  tbe  p\ibUc,  was  not 
includiBd  as  a  part  of  the  operating  prc^rty  of  the  cooipiuiy.  Csjoip- 
bell  T.  Hood  River  Gas  &  Electric  Co.  (Ox.)  a^ 

h.  Land  and  ^ntUdings^ 

X*  In  general. 

88.  In  valuing  the  property  of  a  street  railway  company  for  rate- 
making  purposes,  real  estate  used  for  the  railway  business  should  be 
considered.    Dulnth  Street  R.  Co.  t.  Railroad  Commission  (Wis.)  192. 

34.  In  estimating  the  cost  of  reproduction  of  the  property  of  a  rail- 
way company  in  the  city  of  Oakland,  California,  the  value  of  sub- 
merged tidelands  not  fronting  on  tidewater  was  fixed  at  $12,600  an 
acre.    Re  San  Francisco-Oakland  Tenninal  R.  Co.   (Cal.)  44. 

35.  In  fixing  the  cost  of  reproduction  of  the  property  of  railway 
eompany  an  allowance,  for  tiie  value  of  filled  tidelands,  of  the  esti- 
mated value  of  submerged  tidelands  plus  the  entire  expense  of  filling, 
which  was  aibnormally  high,  was  held  ample,  where  there  were  only  a 
few  acres  of  filled  land,  and  where  the  Commission  had  allowed  a  value 
of  $2,600  an  acre  for  submerged  tidelands  in  excess  of  the  value  claimed 
by  the  company.    Re  San  Francisco-Oakland  Terminal  R.  Co.  (Cal.)  44. 

36.  In  its  findings  as  to  the  value  of  the  riparian  land  of  a  hydro- 
electric company  in  a  valuation  for  rate-making  purposes,  the  Oregon 
Commission  made  no  attempt  to  distinguish  between  the  land  itself  and 
the  incidental  and  appurtenant  right  to  make  use  of  the  stream,  or  to 
state  separate  values  for  each.  Campbell  v.  Hood  River  Gas  <&  Electric 
Co.    (Or.)    855. 
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2.  Use  of  muWples, 

37.  In  ascertaining  the  reproduction  cost  of  the  lands  of  a  railway 
company,  it  was  held  that  if  multiples  were  to  be  employed,  full  justios 
would  be  done  to  the  company  by  applying  a  multiple  of  1.30  to  its 
operative  right  of  way  and  a  multiple  of  1.10  to  its  operative  lands 
other  than  right  of  way,  the  base  price. in  each  case  being  the  fair 
market  value  of  adjacent  property  of  similar  character.  Ke  San  Fran- 
cisco-Oakland Terminal  £.  Co.  (€al.)  44. 

8.  Disputed  title. 

38.  It  is  proper  in  a  proceeding  to  determine  the  reproduction  cost 
of  the  real  estate  of  a  railroad  company  to  include  as  part  of  its  land 
a  portion  of  the  right  of  way  occupied  by  it  for  over  five  years  under 
a  claim  of  title  and  the  payment  of  taxes,  although  a  real  estate 
syndicate  also  claims  ownership.  Re  San  Francisco-Oakland  Terminal 
R.  Co.   (Cal.)   44. 

4.  Cost  of  acquisition, 

39.  In  ascertaining  the  reproduction  cost  of  railway  landa.  an  allow- 
ance of  5  per  cent  for  the  cost  of  acquisition  was  held  sufficient  where 
the  lands  were  all  located  within  narrow  compass  in  thickly  popu- 
lated areas,  and  were  of  relatively  high  value.  Re  San  Francisco- Oak- 
land Terminal  R.  Co.   (Cal.)   44. 

o.  WorUlng  capital. 

40.  Working  capital  to  the  amount  of  $1,954,  in  addition  to  stores 
and  supplies  on  hand  of  the  value  of  $1,046,  was  included  in  the  esti- 
mated cost  of  reproduction  new  of  the  property  of  an  electric  company 
used  or  useful  in  the  public  service,  which  was  found  to  be  $84,272. 
Campbell  v.  Hood  River  Gas  &  Electric  Co.   (Or.)   855. 

41.  The  total  amount  of  working  capital,  stores,  and  supplies,  rea- 
sonably necessary  for  the  successful  prosecution  of  an  electric  company's 
business,  was  found  to  be  $9,097,  where  the  cost  of  reproduction  of  the 
property  used  and  useful  in  the  public  service  was  fixed  at  $177,217. 
Campbell  v.  Hood  River  Gas  &  Electric  Co.  (Or.)   855. 

42.  A  new  telephone  company  expecting  to  commence  operation  with 
a  list  of  not  less  than  195  subscribers  was  held  to  be  entitled  to  an  al- 
lowance for  working  capital  of  not  less  than  $500.  '  Re  People's  Teleph. 
Co.   (Neb.)   160. 

VI.  Valuation  of  partic^ilar  IcindH  of  intangible  property, 

a.  Going  valtte. 

1.  In  general. 

43.  Going  cost  should  be  nnd«.MRtood  to  mean  the  cost  of  placing  the 
P.U.R.1915D. 
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operation  of  the  property  of  a  public  utility  on  a  paying  basis,  and 
as  being  made  up  of  the  difference  between  the  gross  earnings  deriTod 
from  the  operation  of  the  property  and  the  cost  of  operating  the  same, 
such  cost  including  operating  expenses,  taxes,  depreciation,  safeguard- 
ing the  investment,  return  on  investment,  together  with  interest  on 
deficit  from  operation,  figured  cumulatively.  Camara  de  Comercio  ▼. 
Manila  Electric  R.  &  Light  Co.  (P.  I.)  977. 

44.  The  going  value  of  a  utility  is  that  part  of  its  value  due  to  its 
having  an  existing  eBtablished  business.  Oshkosh  Waterworks  Co.  v. 
Railroad  Commission   (Wis.)   336. 

45.  The  going  value  of  a  long  established  and  successful  gas  com- 
pany was  sufficiently  taken  into  account  in  determining  the  value  of  the 
company's  property  for  the  purpose  of  testing  the  reasonableness  of  gas 
rates  fixed  by  municipal  ordinance,  where  the  valuation  was  based  upon 
a  plant  in  actual  and  successful  operation,  and  overhead  charges  were 
allowed  for  promotion,  organization,  and  development  expenses.  Des 
Moines  Gas  Co.  v.  Des  Moines  (U.  8.)   677. 

46.  Losses  incurred  in  the  development  of  the  business  of  a  public 
service  corporation  to  the  extent  that  they  are  due  to  the  voluntary, 
improvident,  and  unnecessary  action  of  the  owners  in  the  prosecution 
of  reckless  competition,  cannot  be  capitalized  as  a  development  cost, 
since  such  wasteful  expenditures  represent  nothing  of  value,  and  add 
nothing  to  the  usefulness  of  the  utility's  physical  plant.  Campbell 
V.  Hood  River  Qaa  &  Electric  Co.   (Or.)   855. 

47.  An  allowance  for  development  cost  waa  included  in  an  estimate 
of  the  cost  to  reproduce  new  of  the  property  of  an  electric  company  in 
a  valuation  for  rate-making  purposes,  as  representing  a  normal  shortage 
in  return  upon  the  investmcmt  represented  by  the  reproduction  cost  new 
of  the  plant,  until  the  utility's  business  had  been  put  upon  the  same 
basis  as  at  the  time  of  the  valuation,  where  the  precise  amoimt  could 
not  be  found  as  a  oeparate  item  in  the  estimate  of  the  original  cost  of 
the  businees.     Campbell  v.  Hood  River  Qas  k  Electric  Co.   (Or.)   855. 

48.  The  California  Commission  will  not  allow  a  claim  for  organiza- 
tion and  development  costs  supported  only  by  a  highly  theoretical  as- 
sumption of  what  that  cost  might  be  in  the  case  of  a  hypothetical  com- 
parative Kas  plant.     Meade  v.  Pacific  Gas  &  Electric  Co.   (Cal.)   630. 

49.  In  fixing  tlie  amount  of  the  going  value  of  a  public  service  cor- 
poration, the  actual  cost  of  establishing  the  utility  in  question  as 
modified  by  what,  under  all  the  circumstances,  ought  to  have  been  its 
reasonable  cost,  as  well  as  the  reasonable  cost  of  establishing  like  enter- 
prises under  similar  conditions,  may  be  considered.^  Oshkosh  Water- 
works Co.  V.  Railroad  Commiasion    (Wis.)    336. 

50.  In  estimating  the  cost  of  reproduction  new  of  the  property  of  an 
electric  company  in  a  valuation  for  rate-making  purposes  an  allowance 
was  made  of  an  estimated  amount  to  cover  the  shortage  of  return  upon 
the  investment  after  the  completion  of  the  plant  and  until  its  business 
would  normally  be  as  fully  developed  as  it  was  at  the  time  of  the  valua- 
tion.   Campbell  v.  Hood  River  Gas  &  Electric  Co.   (Or.)   855. 

61.  In  determining  the  original  cost  of  the  property  of  a  hydro-elec- 
P.U.R.1915D. 
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trie  oompaaj  in  a  valuation  for  rate-making  pnrpoaes,  no  account  waa 
taken  of  the  development  cost  or  of  shortage  of  return  upon  the  in  Teat- 
ment  during  the  pioneering  stages  of  the  enterprise,  where  the  records  of 
fche  company  did  not  permit  such  an  estimate  to  be  made  with  accuracy. 
Campbell  v.  Hood  River  Gas  k  Electric  Ck>.  (Or.)  855. 

2.  AmowntB  allawed- 

62.  A  waterworks  company  is  not  prejudiced  by  the  vahiation  of 
its  property  on  the  theory  that  an  insufficient  amount  was  allowed  for 
going  value,  where  the  Commission  either  allowed  the  sum  of  $54,000 
for  reproduction  cost  of  paving  over  mains  not  disturbed  and  about 
$14,000  for  going  value,  or  else  disregarded  the  item  of  paving  and 
allowed  $68,000  for  going  value,  since  if  the  Commission  erred  in  allow- 
ing only  $14,000  for  going  value,  the  error  was  cured  by  the  allow- 
ance of  $54,000  for  paving.  Oshkosh  Waterworks  Co.  v.  Railroad  Com* 
mission    (Wis.)    336. 

&.  Franchises, 

53.  A  franchise  of  a  street  railway  company  has  little  valne  aside 
from  the  value  of  the  privilege  to  operate,  where  only  a  reasonable 
rate  may  be  charged.  Duluth  Street  R.  Co.  v.  Railroad  Oommisaioa 
(Wis.)   192. 

54.  In  determining  the  cost  of  the  franchises  of  a  ifailroad  company, 
no  account  should  be  taken  of  a  reciprocal  grant  by  the  company  to 
the  city  of  title  to  submerged  lands,  where  the  title  to  such  lands  was 
in  the  state;  nor  should  any  allowance  be  made  on  account  of  the 
benefit  to  the  city  of  having  a  boimdary  line  definitely  settled;  nor 
should  any  allowance  be  made  on  the  theory  that  the  city  received  a 
valuable  consideration  in  the  shape -of  an  agreement  by  the  oompany 
to  construct  valuable  piers,  wharves,  and  docks,  where  the  fraaohiaea 
merely  conferred  upon  the  company  the  privilege  of  erecting  such  struc- 
tures, and  did  not  make  it  compulsory  upon  the  company  to  do  so; 
but  a  dedication  by  the  company  to  the  city  of  certain  lands  for  the 
extension  of  streets  is  a  valuable  consideration,  and  should  be  taken 
into  account  on  the  question  of  the  cost  of  the  franchises.  Re  San 
Francisco-Oakland   Terminal   R.  Co.    (Cal.)    44. 

55.  In  a  proceeding  to  obtain  the  reproduction  cost  of  a  railway 
company's  property,  an  allowance  will  not  be  made  by  the  California 
Commission  for  the  company's  right  to  lands  upon  which  its  piers  and 
wharves  are  constructed,  on  the  theory  that  such  right  rests  upon  a 
lease  rather  than*  a  franchise,  where,  under  the  statutes  of  the  state, 
the  city  from  which  the  right  was  acquired  never  had  the  power  to . 
convey  or  even  to  lease  such  lands,  but  merely  possessed  the  power 
to  grant  a  franchise  with  respect  thereto.  Re  San  Francisco-Oakland 
Terminal  R.  Co.    (Cal.)    44. 

o.  Bights  of  way,  oons^rits,  et6. 

56<  The  Oregon  Commission  will  not  permit  to  be  capitalized,  for 
P.U.R.1916D. 
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rate-makings  purposes,  the  value  of  water  power  rigkta  and  privileges 
granted  on  revocable  permits  by  the  government,  the  expenses  incident 
to  the  use  of  the  government  lactd  and  payments  on  account  of  the  use 
permits  being,  mider  the  Commission's  classification  of  accounts,  prop- 
erly taken  in  as  operating  expenses.  La  Ghrande  Commereial  Club 
V.  Eastern  Oregon  Light  k  P.  Co.   (Or.^  909. 

57.  In  valuing  property  of  a  street  railway  company,  no  allowance 
will  be  made  for  easements  granted  by  a  land  company  who  platted 
a  large  portion  of  the  eiijf  where  the  oompaj]^  could  not  lay  its  rails 
or  operate  its  cars  without  the  consent  of  the  city,  and  such  consent 
had  been  given,  and  the  railroad  was  built  and  operated  in  pursuance 
of  the  franchise,  granted  by  the  city,  for  a  period  of  more  than  twenty 
years.     Duluth  Street  R.  Co.  v.  Railroad  Commission    (Wis.)   192. 

d.  Water  rights. 

S8«  Ib  vi^luing  the  property  of  a  water  utility,  no  separate  allowance 
wlll»  in  the  absenoe  of  evidence,  be  made  for  the  value  of  water  rights, 
where  the  allowance  for  the  real  estate  embracing  the  water  site  was 
placed  at  $700  per  acre  beyond  what  it  would  have  been  worth  were  it 
•not  water-bearing  land  with  proved  pumping  ca^uicity.  Re  San  Loren/o 
Water  Co.   (Cal.)   1091. 

59.  A  water  right  used  under  a  lease  of  land  should  not  be  includi*d 
in  the  valuation  of  the  property  of  an  electric  company  for  rate-makin;^ 
purposes  as  if  the  title  were  held  in  fee  simple^  the  annual  rental  ui)Oii 
such  land  under  the  uniform  system  of  account  prescribed  by  the  Oregon 
Commission  being  properly  chargeable  to  the  account  ''Miscellanet'iis 
Production  Supplies  and  Expenses,"  as  part  of  the  operating  expensr 
account  of  the  utility.  Campbell  v.  Hood  River  Gas  k  Electric  Co. 
(Or.)  866. 

VAI.1TB  OF  SERVICE. 

As    factors    to   be    considelred    in    determining   reasonableness    or 

rates,  see  Rates,  24. 
To  consumers  as  basis  Of  reasonableness  of  return,  see  RnxniN,  10. 

VAX.tnES. 

Apportionment  of,  see  Appobtionment,  3. 

V  JBMTIIiATIOir. 

Of  street  can,  Me  SsKVicn,  60. 

VOI.UNTABT  CHARGES. 

Established  by  several  railroads  not  to  be  chftAgnd  fai  pnwcwllngB 
in  which  kU  liie  railroads  are  act  partiea,  see  FmnmE^ims,  1. 

Consideration  of  a«  a  basis  for  fixing  rates,  see  Rates,  30,  31. 

SufBciency  of  evidence  to  overcome  presumpticft  of  reasonableness 
of,  see  RAim,  40. 
P.U.R.1915D. 
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WAIVER. 

Of  objection  to  admlBsibilUy  of  evidence,  am  Apfeax.  atcd  Rsvnnr, 

14. 
Of  notice  of  hearing,  waiver  by  appearaaee,  see  PnocBKTSB,  S. 

WALI.  TELEPHONBS. 

Charge  for  changing  to  desk  telephones,  see  Bates,  74. 

WAREHOUSE. 

Jurisdiction  of  Commission  over  oold  storage  plants,  see  Cokkis- 

SIONS,   12. 
Cold  storage  plant  as  a  public  utility,  see  Public  Utiutt,  3. 

WASTE. 

Of  water  a«  prevsnting  increase  of  rates,  see  Rates,  80. 

WATER. 

Power  of  Commission  to  prescribe  a  charge  to  be  paid  by  the 
municipality  for  water  for  fire  protection  where  the  franehise 
ordinance  provided  for  free  service,  see  GoNSTiTtmoNAL  Law. 
13. 

Free  service  to  municipal  corporation  for  fire  protection  as  discrfmi ' 
nation,  see  DiscBiMmATiON,  13. 

Free  service  to  tenants  of  water  company  as  discrimination,  set* 
Discrimination,  16. 

Right  of  consumer  to  delay  payment  of  bill  upon  the  ground  that 
company  has  refused  to  credit  his  account  the  amount  paid 
on  account  of  water  used  by  a  former  tenant,  see  Payment,  1. 

Right  to  require  deposit  as  security  for  payment  of  bills,  see  Pay- 
ment, 4. 

Liability  of  tenant  for,  furnished  to  premises,  see  PATMErrr,  3,  9. 

Rates  for,  see  Rates,  80-83. 

Security  issues,  see  Security  Issues,  16. 

Service  by  water  companies,  see  Sotvics,  63-69. 

Power  of  Commission  to  compel  utility  to  resume  service  to  preraises 
within  corporate  limits  of  a  city,  see  Service,  11. 

Liability  of  water  company  for  taxes  assessed  against  property 
during  the  year  in  which  the  property  is  acquired  by  the 
municipality,  see  Taxes,  1. 

1.  A  prescriptive  right  to  take  water  from  a  source  used  by  other 
companies  can  extend  only  to  the  amount  pumped  prior  to  the  develop- 
ment and  use  of  water  by  the  other  companies.  Re  San  Tx>renzo  Water 
Co.   (CaL)    1091. 

WATER  RIGHTS. 

Valuatioii  of,  see  VaZiUATioir,  28,  32,  3d.  68,  59. 

WATERWORKS. 

Depreciation  of  waterworks,  see  DEPBBOfATmir. 
P.U.R.1916D. 
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Bondholders  of  waterworks  company  as  necessary  party  to  pro- 
ceedings to  determine  the  value  of  the  company's  property 
for  municipal  purchase,  see  Pabties,  2. 

As  to  reasonableness  of  return,  see  Rbtubit,  25-97. 

Valuation  of,  see  Valuation. 

WEST  VIRGINIA. 

Construction  of  statutes  regulating  public  service  corporations,  see 
Ratks,  11. 

WORKING  CAPITAI.. 

Allowance  for  in  raluation,  see  Valuation,  4(Mt. 
P.U.R.1916IX 
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